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L  General  Considerations. 

Powers  and  Dvtica  of  West  Vir- 
ginia Legislature. — ^The  constitution  of 
West  Virginia,  in  art.  4,  §  11,  gives  wide 
powers  to  the  legislature  to  make  all 
reasonable  regulations  and  restrictions 
as  to  preparation  of  ballots  and  the 
conduct  and  returns  of  elections. 
Morris  v.  Board  of  Canvassers,  49  W. 
Va.  251,  38  S.  E.  500.    . 

Under  the  constitution  of  West  Vir- 
ginia, §  11,  art.  4,  it  is  the  duty  of  the 
legislature  to  prescribe  the  manner  of 
conducting  and  making  returns  of 
elections  and  determining  contested 
elections,  and  to  pass  such  laws  as  may 
be  necessary  and  proper  to  carry  out 
their  requirements  in  this  regard  with- 
out disorder  or  violence  at  the  polls, 
and  to  prevent  corruption  or  fraud  in 
counting  the  votes,  ascertaining  the  re- 
sult or  otherwise.  Halstead  v.  Radcr,  27 
W.  Va.  806. 

**This  provision  is  mandatory  and 
plenary,  and  requires  the  legrislature 
to  prescribe  all  reasonable  laws  deemed 
necessary  or  proper  for  the  preven- 
tion of  fraud,  securing  the  purity  of 
elections  and  ascertaining  the  results. 
It  imposes  no  restriction  whatever 
upon  the  power  of  the  legislature.     It 


is  a  command  and  not  a  grant  of 
power;  because  the  power  existed  in 
the  legislature  and  independent  of  the 
constitution.  The  constitution  is  a 
limitation  and  not  a  grant  of  legisla- 
tive powers.  The  only  restrictions,  in 
our  constitution  on  this  plenary  power 
of  the  legislature  are  those  contained 
in  the  first,  second  and  twelfth  sec- 
tions of  said  fourth  article.  The  first 
declares,  that  all  the  male  citizens, 
with  certain  specified  exceptions,  shall 
be  entitled  to  vote  at  all  elections  held 
in  the  counties  in  which  they  reside. 
The  second,  that  the  voting  shall  be  by 
ballot  either  open  or  secret.  And  the 
twelfth  section  declares  that,  'No  per- 
son shall  ever  be  denied  or  refused  the 
right  or  privilege  of  voting  at  an  elec- 
tion, because  his  name  is  not,  or  has 
not  been,  registered  or  listed  as  a 
qualified  voter.'"  Halstead  v.  Rader, 
27   W.    Va.    806. 

"These  are  all  the  limitations  or  re- 
strictions which  the  people,  by  the 
adoption  of  the  constitution,  deemed 
it  advisable  or  proper  to  impose  on 
the  legislative  power.  But  not  con- 
tent to  leave  the  exercise  of  the  powers 
inherent  in  the  legislature  and  not 
denied  to  it,  at  the  discretion  of  the 
legislature,  the  constitution  commands, 


Elections 


that   it    shall    pass    all    laws    necessary 
and  proper   to   prevent   fratid   and   se- 
cure  the   purity   of  elections    and    re- 
turns.     No    Uw    which     is     unreason- 
able can  be  necessary  or  proper,  and 
therefore  no  such  law  can  be  regarded 
as    authorized    by    the    constitution    or 
the  general  powers  of  the  legislature. 
But  all  laws,  which  are  deemed  not  only 
necessary     but  proper  for  the  purpose 
of  fair  and  honest  elections  and  ascer- 
taining  their   results,   the    constitution 
commands   the   legislature   to   pass.    It 
is  necessary  and  proper  that  every  citi- 
zen  having  a   constitutional    right    to 
vote  should  have  the  power  to  do  so 
without  any  improper  restrictions.  But 
it    is   equally   important    and    just    as 
necessary    to    the    purity    of    elections, 
that  persons  not  possessing  that  right 
should  be  excluded  from  the  power  to 
vote    by    reasonable    regulations    and 
safeguards  to  prevent  them  from  doing 
so,    or   having  their   votes   counted    in 
ascertaining  the  result.  It  is  impossible 
to  do  this  latter  without  in  some  degree 
controlling  or  burdening  the  rights  of 
those  duly  qualified  to  vote.  It  is  like- 
wise just  as  important  to  the  qualified 
voters,  that  the  person  elected  by  their 
vote  should  be  declared  elected  as  it  is 
that  they  should  have  the  power  to  ex- 
ercise their  right  to  vote.       In  order, 
therefore,  that  the  mandate  of  the  con- 
stitution may  be  respected,  it  was  the 
duty   of  the  legislature   to    pass    laws 
which    would   not   only   give   the   legal 
voter  the  power  to  vote  and  have  his 
vote    counted,    but    it    was    equally    its 
duty  to   enact  laws   which  would  pre- 
vent   illegal    votes    and    exclude     such 
votes  in  ascertaining  the  result  of  the 
election."     Halstead   v.    Rader,   27    W. 
Va.    806.     See   also,   in   accord,   Morris 
V.  Board  of  Canvassers,  49  W.  Va.  251, 
38  S.  E.  500. 

Constitutionality.— The  act  of  the 
assembly  approved  March  6,  1894,  en- 
titled "an  act  to  provide  for  the  method 
of  voting  by  ballot,"  is  a  valid  act;  and 
not  in  conflict  with  art.  3,  §§  i,  2. 
constitution  of  Virginia;  nor  with  art. 


1,  §  20;  nor  with  art.  1,  §  8,  Virginia 
constitution.  Nor  is  it  in  conflict 
with  art.  14,  of  the  amendments  to  the 
constitution  of  the  United  States.  Pear- 
son V.  Supervisors,  91  Va.  322,  21  S.  E. 
483,  1  Va.  Law  Reg.  176. 

Curative  Acts.— The  legislature  may 
by  a  subsequent  act  correct  mistakes 
in  a  local  election,  legalize  the  pro- 
ceedings, if  they  are  irregular,  and  so 
confirm  the  result.  Redd  v.  Super- 
visors, 31  Gratt.  695.  It  is  said  in  the 
opinion  of  this  case  that  "mistakes  and 
irregularities  kre  of  frequent  occur- 
rence in  municipal  elections,  and  the 
state  legislatures  have  often  had  occa- 
sion to  pass  laws  to  obviate  such  dif- 
ficulties. Such  laws,  when  they  do  not 
impair  any  contract,  or  injuriously  af- 
fect the  rights  of  third  parties,  are 
never  regarded  as  objectionable,  and 
certainly  are  within  the  competency  of 
the  legislative  authority."  See  also,  Bell 
V.  Farmville,  etc.,  Co.,  91  Va.  99,  112,  20 
S.  E.  942;  Supervisors  v.  Randolph,  89 
Va.  614,  16  S.  E.  722.  See  the  title 
CONSTITUTIONAL  LAW,  vol  3,  p. 
176. 

Construction  of  Election  Statutes 

It  is  said  by  the  court  in  Loomis  v. 
Jackson,  6  W.  Va.  613,  691.  that  "Elec- 
tion statutes  are  to  be  tested  like  other 
statutes;  but  with  a  leaning  to  liber- 
ality, in  view  of  the  great  public  pur- 
pose which  they  accomplish;  and  ex- 
cept where  they  specifically  provide 
that  a  thing  shall  be  done  in  the  man- 
ner indic2ited,  and  not  otherwise,  their 
provisions,  designed  merely  for  the  in- 
formation and  guidance  of  the  officers, 
must  be  regarded  as  directory  only; 
and  the  eleetion  will  not  be  defeated 
by  a  failure  to  comply  with  them,  pro- 
vided, the  irregularity  has  not  hindered 
any  who  were  entitled  to  vote  from 
exercising  the  right  of  suffrage,  or  ren- 
dered doubtful  the  evidence  from 
which  the  result  was  to  be  declared." 

II.  Election  of  Certain  OflBicers. 

A.    ATTORNEY  GENERAL. 

See    the    title    ATTORNEY    GEN- 
ERAL, vol.  2,  p.  172. 
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B.     SPECIAL  JUDGES. 

As  to  the  election  of  special  judges, 
see  the  title  JUDGES. 

C    BOARD  OF  EDUCATION. 

As  to  the  election  of  boards  of  edu- 
cation,  see   the   title  SCHOOLS. 

D.  COUNTY  OFFICERS. 
1.    In  GeneraL 

Sec    the    title    COUNTIES,    vol.    3, 
p.  658. 
8w    Treasurer. 

Sec    the    title    COUNTIES,    vol.    3, 
p.  676. 
3.  SherifiF. 

See  the  title  SHERIFFS  AND 
CONSTABLES. 

Constitutional  and  Statutory  Pro- 
visions.— See  the  Virginia  constitution 
of  1902,  art.  7,  §  112;  Schedule,  §  10; 
Code,  1904,  §  92.  See  also,  Monteithv. 
Com-,  15  Gratt.  172,  175.  And  see  the 
West  Virginia  constitution,  art.  9,  §§ 
1,  2,  3;  Code  of  1899,  ch.  3,  §§  1  and  2. 

E.  MUNICIPAL  OFFICERS. 

See  the  titles  MUNICIPAL  COR- 
PORATIONS; PUBLIC  OFFICERS. 

Election  under  an  Invalid  Ordinance. 
— The  new  charter  of  the  city  of  Peters- 
burg was  granted  March  11th,  1875. 
Under  it  certain  officers  are  elected  by 
the  voters — others  by  the  council; 
which  is  composed  of  twenty-four 
members,  elected  by  the  voters,  one- 
half  every  other  year.  In  May,  1882, 
of  the  twelve  whose  terms  expired 
June  30th,  1882,  the  voters  re-elected 
one  and  replaced  eleven  with  new 
members.  At  the  council's  first  meet- 
ing under  this  charter,  it  elected  the 
officers  elective  by  it,  and  ordained 
that  similar  elections  be  held  on  July 
1st  every  two  years  thereafter.  Xhis 
ordinance  was  observed  until  June  28th, 
1882,  when,  twenty-two  members  b''- 
ing  present,  sixteen,  including  eleven 
whose  terms  expired  on  the  third  day 
thereafter,  against  the  protest  of  the 
other  six,  repealed  that  ordinance  and 
elected  all  the  officers  that  were  to  be 
elected  by  the  incoming  council  on  July 


1st  thereafter,  and  even  a  president  of 
and  standing  committees  for  the  in- 
coming council.  The  new  council  com- 
ing in  July  1st,  1882,  ignored  these  pro- 
ceedings, organized,  and  then  elected 
the  officers  elective  by  the  council.  On 
petition  by  the  officers  elected  June 
28th,  1882,  for  a  mandamus  to  compel 
the  city  auditor  to  pay  their  salaries, 
held,  the  power  exercised  by  the  coun- 
cil June  28th,  1882,  in  enacting  the  ordi- 
nance of  that  date,  was  unreasonably 
exercised,  being  in  derogation  of  the 
rights  of  the  voters  of  the  city,  and  in 
contravention  of  the  spirit  of  the 
charter — and  that  ordinance  is  invalid. 
And  the  elections  held  under  that  ordi- 
nance are  void,  not  only  for  those  rea- 
sons, but  on  the  additional  ground  that 
the  council,  on  July  1st,  1880,  at  its  first 
meeting,  elected  all  the  officers  elect- 
ive by  it  for  the  term  of  two  years 
commencing  on  that  day.  Having  exer- 
cised its  power  of  election,  its  power 
in  that  respect  was  at  an  end.  Kirk- 
ham  V.  Russell,  76  Va.  956. 

Election  under  Chapter  47  of  the 
Code  of  West  Virginia. — It  was  not 
necessary  for  the  residents  of  Harris- 
ville,  in  order  that  the  town  might  be- 
come a  corporation,  to  obtain  a  cer- 
tificate of  incorporation  under  §§  2,  3, 
4,  5,  6,  7,  8,  9,  of  chapter  47  of  the  Code 
of  West  Virginia,  as  the  town,  within 
the  limits  aforesaid,  was  already  incor- 
porated by  said  act.  But  all  other  parts 
of  said  chapter  47,  which  are  applicable 
to  a  town  incorporated  under  its  pro- 
visions, as  far  as  they  apply  to  a 
town,  apply,  substantially,  to  "The 
town  of  Harrisville,"  and  such  is  the 
manifest  intent  of  the  said  act.  And, 
it  was  competent  for  the  resident  vot- 
ers of  said  town  to  elect  their  corporate 
officers  under  the  provisions  of  said 
forty-seventh  chapter.  Douglass  v. 
Harrisville,  9  W.  Va.  162. 

Mayor,  Recorder  and  Council. — The 
act  for  the  incorporation  of  the  town 
of  Elizaville,  and  most  of  the  acts  for 
the  incorporation  of  towns  in  this 
state,   declare    what   shall   be   the   cor- 
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porate  limits  and  boundaries  of  the 
town,  and  provide  that  the  qualified 
voters  resident  therfsin,  shall,  at  times 
specified,  elect  a  mayor,  recorder  and 
councilmen,  who,  when  they  have  been 
elected  s^nd  qualified,  shall  be  a  body 
politic  and  corporate;  that  they  shall 
form  a  town  council;  and  that  all  the 
powers  of  the  corporation  shall  be  exer- 
cised by  them,  or  under  their  authority, 
except  when  otherwise  provided.  When 
the  officers  have  been  elected  and  quali- 
fied, the  voters  resident  in  the  town 
become  a  body  politic;  but  the  town  is 
not,  in  fact,  incorporated  before.  Chesa- 
peake, etc.,  R.  Co.  V.  Pack,  6  W.  Va. 
397,  400. 

III.  Questions  Submitted  to 
Popular  Vote. 

A.  RELOCATION     OF    COUNTY 
SEAT. 

See  the  title  COUNTIES,  vol.  3,  p. 
648. 

B.  LOCAL  OPTION. 

See  the  title  INTOXICATING 
LIQUORS. 

C.  MUNICIPAL  AID. 

See  the  title  MUNICIPAL  AID. 

IV.  Votws  and  Their  aualiflca^ 
tions. 

A.  IN  GENERAL. 

The  right  of  suffrage  is  derived  di- 
rectly from  the  constitution  of  the  state 
and  we  look  to  it  to  ascertain  who 
may  or  may  not  vote.  Pearson  v. 
Supervisors,  91  Va.  322,  21  S.  E.  483, 
1  Va.  Law  Reg.  176. 

B.  EDUCATIONAL    QUALIFICA- 
TION. 

It  is  not  within  the  power  of  the 
legislature  to  prescribe  any  qualifica- 
tions additional  to  those  found  in  the 
constitution  either  directly  or  in- 
directly, and,  since  no  educational 
qualification  is  prescribed  by  the  consti- 
tution none  can  be  required.  The  sole 
function  of  the  legisiature  with  respect 
to  suflFrage,  is  to  provide  the  method  of 


voting,  to  guard  against  any  improper 
or  fraudulent  conduct  in  connection 
therewith,  and  to  this  end  it  may  adopt 
and  enforce  reasonable  rules  and  regu- 
lations, but  the  enforcement  of  a  regu- 
lation which  virtually  establishes  a  test 
of  qualification  of  the  voter  in  addition 
to  those  prescribed  in  the  constitution 
is  unconstitutional  and  therefore  void. 
Pearson  v.  Supervisors,  91  Va.  322, 
21  S.  E.  483,  1  Va.  Law  Reg.  176. 

Act  of  March  6,  1894.— The  act  of 
assembly,  approved  March  6,  1894,  "to 
provide  for  the  method  of  voting  by 
ballot,"  does  not  contravene  any  of 
the  propositions  stated  above.  The 
general  scheme  of  the  act  is  to  secure 
the  independence  of  the  voter,  by  the 
safeguards  provided  by  the  act,  which 
appear  to  be  not  only  reasonable,  but 
well  adapted  to  secure  the  end  in 
view  to  all  classes  of  voters.  Pearson 
V.  Supervisors,  91  Va.  322,  21  S.  E.  483, 
1  Va.  Law  Reg.  176. 

C.  CITIZENSHIP. 

See  the  title  CITIZENSHIP,  vol. 
2,   p.   825. 

D.  RESIDENCE. 

Cession  of  Land  for  District  of  Co- 
lumbia— EfiFect  on  Voters. — A  person 
who,  at  the  time  of  the  cession  of  the 
District  of  Columbia  to  the  United 
States  resided  in  that  part  of  the 
county  of  Fairfax  which,  by  the  said 
cession,  was  comprehended  in  that  dis- 
trict, and  who  has  continued  to  re- 
side there  ever  since,  is  not  entitled 
to  vote  for  members  of  the  general  as- 
sembly; notwithstanding  he  was  born  in 
Virginia  and  possesses  a  freehold 
therein.     Custis  v.  Lane,   3   Munf,  679. 

Extension  of  City's  Boundary — Ef- 
fect on  Voter's  Privileges.— The  act  of 
the  assembly,  Sess.  1866-7,  p.  635,  ex- 
tending the  boundaries  of  the  city  of 
Richmond  ws^s  held  in  Wade  v.  Rich- 
mond, 18  Gratt.  583,  to  operate  upon 
the  municipal  relations  of  the  inhabit- 
ants of  the  terriory  annexed  to  the 
city,  but  in  political  elections  they  were 
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still  to  vote  as  part  of  the  county  of 
Henrico. 

E.  OATH  OF  LOYALTY. 

The  act  of  the  West  Virginia  legis- 
lature passed  February  26th,  1865,  in  re- 
lation to  challenging  voters  and  requir- 
ing them  to  take  the  oath  therein  pre- 
scribed, is  not  unconstitutional.  For 
the  legislature  has  the  constitutional 
power  to  exclude  the  enemies  of  the 
state  from  the  polls,  and  to  continue 
them  so  excluded  as  long  as  it  might  be 
necessary  to  the  public  security.  Ran- 
dolph V.  Good,  3  W.  Va.  554. 

"If,  after  the  war  had  terminated 
and  peace  restored,  those  who  were 
enemies,  had  become  friends  and  re- 
gained their  rights,  if  they  had  any, 
or  whether  they  ever  had  any 
right  to  vote  or  not  before  the  war, 
if  they  subsequently  obtained  such 
right  by  the  law^s  of  the  land,  and  the 
legislature  should  attempt  by  statute 
to  divest  such  right,  either  directly  or 
indirectly,  then  it  would  be  obnoxious 
to  the  charge  of  invading  and  divesting 
vested  rights,  and  on  that  account  re- 
pugnant to  the  fundamental  law.  But 
that  is  not  the  case  here."  Randolph 
r.   Good,   3  W.  Va.  554. 

F.  TRIAL      AND      DENIAL      OF 
RIGHT  TO  VOTE. 

1.     In  General. 

The  22d  section  of  the  act  passed 
February  25,  1867,  entitled  "An  act  pro- 
viding for  the  registration  of  the  quali- 
fied voters  of  the  state,  as  amended 
by  the  act  passed  March  4,  1868,"  pro- 
vides that  "the  board  of  registration 
of  each  county  shall  have  the  sole  juris- 
diction to  try  and  determine  the  right 
of  any  person  to  vote  therein  under 
the  constitution  and  laws  of  this  state 
and  their  decisions  shall  be  final,  except 
in  cases  of  contested  elections  before 
either  house  of  the  legislature."  The 
object  and  purpose  of  the  legislature 
was  to  determine  the  rights  of  the  per- 
sons to  vote  at  any  particular  election 
and  is  plainly  manifested  throughout 
the  whole  act,  and  the  act  makes  the 


decision  of  the    board    of    registration 
conclusive  of  that  question.     McPher- 
son  V.  State,  3  W.  Va.  564,  565. 
2.     Civil  Action. 

Quaere,  whether  an  action  upon  the 
case  lies  against  a  sheriff  for  refusing 
to  permit  a  person,  who  is  lawfully  en- 
titled, to  vote  at  an  election  of  mem- 
bers of  the  general  assembly.  Custis 
V.  Lane,  3  Munf.  579. 

V.  Begistration. 

A.  IN  GENERAL. 

Necessity    for    Registration.  —  The 

twelfth  section  of  the  fourth  article 
of  the  present  constitution  of  West  Vir- 
ginia declares  that  "No  person  shall 
ever  be  denied  or  refused  the  right 
or  privilege  of  voting  at  an  election, 
because  his  name  is  not,  or  has  not 
been,  registered  or  listed  as  a  quali- 
fied voter."  Halstead  v.  Rader,  27  W. 
Va.  806;  Morris  v.  Board  of  Canvass- 
ers, 49  W  Va.  251,  264,  38  S.  E.  500. 

"Registered  Voters."— "The  word 
'registered,'  in  its  popular  acceptation, 
has  several  definitions,  according  to  the 
connection  in  which  it  is  employed. 
When  used  in  our  statutes,  relating 
to  elections,  it  has  a  well-defined,  well- 
understood  signification.  When  these 
statutes  speak  of  registered  voters, 
they  uniformly  refer  to  the  persons 
whose  names  are  placed  upon  the  regis- 
tration books  provided  by  law  as  the 
sole  record  or  memorial  of  the  duly 
qualified  voters  of  the  state."  Chal- 
mers V.  Funk,  76  Va.  717,  719.  See 
the  title  INTOXICATING  LIQ- 
UORS. 

B.  TJilAL     AND     DENIAL     OF 
RIGHT    TO    REGISTER. 

1.    In  General. 
Trial  of  Right  to  Register.— "It  was 

made  the  duty  of  the  county  boz^rd  of 
registration,  by  chap.  87,  §  8,  acts,  1866, 
to  examine  registrar's  books;  section 
also  declared:  'And  if  they  are  satis- 
fied that  any  person  has  been  vegis- 
tered  who  has  been  guilty  of  any  of 
the   acts    enumerated    in    that   affidavit 
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contained  in  the  third  section  of  this 
act,  or  is  in  any  way  disqualified  to 
vote,  under  the  provisions  thereof,  it 
shall  be  the  duty  of  the  said  board, 
upon  proof  of  any  such  act  or  dis- 
qualification, to  exclude  the  name  of 
such  person  from  the  list  of  registered 
voters.  But  the  party  whose  name  is 
proposed  to  be  excluded,  shall  have  due 
notice  of  the  time  and  place  of  tak- 
ing the  evidence  to  prove  his  disquali- 
fication, which  evidence  he  shall  have 
the  right  to  rebut,  and  shall  have  his 
name  restored  to  such  list  if  im- 
properly stricken  therefrom.* "  Faus- 
ler  V.   Parsons,  6  W.  Va.  486. 

"By  §  86  of  the  Virginia  Code  of 
1887,  the  right  is  given  to  any  five 
qualified  voters  of  any  election  dis- 
trict to  post  written  or  printed  notices, 
fifteen  days  before  any  regular  day  of 
registration,  at  not  less  than  three  pub- 
lic places  in  said  district,  of  the  names 
of  all  persons  alleged  by  said  voters 
to  be  improperly  on  the  registration 
books  of  that  district;  and  by  the  same 
section  it  is  made  the  duty  of  the  regis- 
trar, on  the  regular  day  of  registra- 
tion, to  hear  testimony  on  the  subject, 
and,  if  he  be  satisfied  that  any  person 
mentioned  in  said  notice  is  not  a  quali- 
fied voter,  to  strike  his  name  from  the 
books."  Clay  v.  Ballard,  87  Va.  787, 
?93,  13  S.  E.  262. 

Mandamus. — Where  under  the  Code 
of  1887,  §  83,  a  voter  appealed  from  re- 
fusal of  the  registrar  to  allow  him  to 
register,  the  answer  of  the  registrar 
that  the  voter  did  not  offer  to  qualify 
as  to  his  right  to  vote,  and  that  he 
was  not  entitled  to  vote,  was  held  to 
be  no  defense  to  an  application  for 
mandamus  to  compel  the  registrar  to 
transmit  to  the  court  the  grounds  re- 
lied on  by  the  appellant,  and  the  rea- 
sons for  his  refusal  to  register  him. 
Coleman  v.  Sands,  87  Va.  689,  13  S.  E. 
148.  See  also,  post,  "Mandamus," 
XIII,  D,  5. 

2.     Civil  Action. 

Acting  under  the  provisions  of  §  8, 


ch.  78,  acts  of  1866  (W.  Va.),  the  mem- 
bers of  the  county  board  of  registra- 
tion passed  upon  the  right  of  a  party 
to  be  registered  or  not,  were  acting 
in  a  judicial  capacity,  and  if  they  acted 
within  their  jurisdiction,  limited  by  the 
statute,  they  could  not  be  amended  in 
a  civil  action.  Fausler  v.  Parsons,  6 
W.  Va.  486. 

But  if  they  exceeded  their  jurisdic- 
tion and  did  not  comply  with  the  requi- 
sitions of  the  statute,  but  erased  the 
name  of  the  plaintiff  from  the  rigister 
of  voters,  without  giving  him  due  no- 
tice of  the  time  and  place  of  taking 
the  evidence,  etc.,  or  refused  him  the 
right  to  rebut  the  evidence,  it  would 
have  been  a  usurpation  of  authority, 
and  such  a  violation  of  law  as  to  have 
made  them  trespassers,  and  amenable 
in  an  action,  by  the  plaintiff,  for  dam- 
ages; because  their  authority  was  pre- 
scribed and  limited  by  the  act  of  the 
legislature,  and  they  had  no  right  to  ex- 
ceed that  limit,  but  acted  without  juris- 
diction. Fausler  v.  Parsons,  6  W.  Va. 
486,  494. 

Requirements  of  the  Declaration — 
Presumption  as  to  Action  of  Officers. 
— The  mere  allegations  of  willfully,  un- 
lawfully, knowingly,  maliciously  and 
corruptly,  and  without  sufficient  cause, 
excluding  and  erasing  the  name  of  the 
plaintiff,  from  the  registration  book, 
etc.,  do  not  make  the  declaration  good, 
but  the  declaration  must  show  by  al- 
legations how  the  defendants  acted  will- 
fully, unlawfully,  corruptly,  etc.  Did 
they  erase  his  name  without  giving 
him  the  notice  required?  Did  they 
erase  it  without  complying  with  the  re- 
quirements of  the  statute?  Did  they 
act  without  jurisdiction?  If  so,  the 
declaration  should  so  allege,  other- 
wise, the  court  will  presume  they  acted 
within  their  jurisdiction  and  judicially, 
and  will  refuse  to  take  jurisdiction  of 
a  case  against  them  for  mere  error  of 
judgment.  Fausler  v.  Parsons,  6  W. 
Va.  486.  See  post,  "Evidence,"  XIII, 
E. 
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C.  RIGHT  TO  INSPECTION  AND 
COPIES  OF  REGISTRATION 
BOOKS. 

Sec  also,  post,  "Record  of  Proceed- 
ings." VII,  D. 

Liberal  Construction  of  Statute. — The 
provisions  of  the  Virginia  Statute,  Code 
1887,  §  84,  which  provides  that  the  reg- 
istration books  "shall  at  all  times  be 
open  to  public  inspection"  was  intended 
as  a  safeguard  against  fraud  and  must 
be  liberally  construed.  Clay  v.  Ballard, 
87   Va.   787,   13    S.   E.  262. 

Mandamus. — A  mandamus  will  lie  to 
compel  a  registrar  to  allow  any  citizen 
to  inspect,  and  take  copies  of  the  regis- 
tration book,  although  he  is  allowed 
no  compensation  for  so  doing;  the 
books  being  of  a  public  nature,  in 
which  every  citizen  has  ^n  interest; 
and  more,  the  statute  provides  for 
such  inspection  in  plain  language.  Clay 
f.  Ballard,  87  Va.  787,  13  S.  E.  262.  See 
also,  Keller  v.  Stone,  96  Va.  667,  32 
S.  E.  454. 

Mandamus  does  not  lie  to  compel  the 
registrar  of  an  election  precinct  to 
make  copies  of  the  registration  books 
in  his  possession,  or  to  permit  such 
copies  to  be  made.  Keller  v.  Stone, 
96  Va.  667,  32  S.  E.  454.  See  also,  post, 
"Mandamus,"  XIII,  D,  5. 

VI.  Time  of  Election. 

Where  by  an  act  of  the  general  as- 
sembly a  vote  was  to  be  taken  "after 
the  present  war  is  over,"  and  it  was 
taken  on  the  fourth  Thursday  of  May, 
1866,  before  the  proclamation  of  the 
president  of  the  United  States,  declar- 
ing that  the  insurrection  was  at  an 
end,  and  that  peace  and  tranquility 
reigned  throughout  the  whole  of  the 
country  (issued  on  the  20th  day  of 
August,  1886),  such  vote  is  a  nullity, 
being  taken  before  the  act  had  validity. 
Conley  v.  Supervisors  Calhoun  County, 
2  W.  Va.  416. 

The  act  of  March  15th,  1856,  chang- 
ing the  time  at  which  the  term  of  office 
of  the  sheriff  shall    commence,  made    no 


alteration  as  to  the  time  of  the  election 
or  the  period  thereafter  within  which 
bond  was  to  be  given.  Monteith  v. 
Com.,  15  Gratt.  172,  176. 

VII.  OflBicers  of  Election. 

A.      ELECTION     AND     APPOINT^ 
MENT. 

"The  electoral  boards  of  the  county 
are  chosen  by  the  direct  vote  of  the 
legislature  upon  joint  ballot,  just  as 
are  the  judges  and  many  other  im- 
ports^nt  officers  of  the  state.  They, 
in  turn,  select  the  officers  charged  with 
the  registration  of  voters  and  the  con- 
duct of  elections.  Among  the  latter,  as 
we  have  seen,  are  the  special  con- 
stables. They  are  bound  by  their 
oaths  of  office  to  select  none  but  good 
and  discreet,  men,  and  those  men  arc, 
in  turn,  sworn  faithfully  to  discharge 
the  delicate  and  responsible  duties  com- 
mitted to  them.  Not  only  do  they 
come  under  the  sanction  of  an  oath, 
but  severe  penalties  are  denounced 
against  them  for  a  violation  of  their 
duties;  and,  in  addition  to  the  liability 
I  incurred  by  the  exifressed  terms  of  the 
i  act,  they  would  doubtless  be  responsible 
for  damages  to  any  elector  with  re- 
spect to  whom  they  had  failed  in  the 
performance  of  their  duty."  Pearson 
V.  Supervisors,  91  Va.  322,  333,  21  S. 
E.  483,  1  Va.  Law  Reg.  176. 

"Members  of  electoral  boards  are 
not  constitutions^!  officers.  The  office 
is  a  legislative  creation;  and  an  elec- 
tion to  it  does  not  constitute  a  con- 
tract. Cooley's  Const.  Lim.  (6th  Ed.), 
p.  331."  Sinclair  v.  Young,  100  Va. 
284,  290,  40  S.   E.  907. 

An  independent  resolution  of  the 
general  assembly  appointing  members 
of  an  electoral  board  for  a  single 
county,  thereby  supplying  an  omission 
under  a  previous  act,  amending  a  sec- 
tion of  the  Virginia  Code,  but  leaving 
the  general  law  intact,  is  not  an  amend- 
ment of  the  previous  law  in  the  sense 
that  it  must  be  re-enacted  and  pub- 
lished at  length  as  required  by  article 


10 


Elections 


5,  §  15,  of  the  constitution.  Sinclair 
V,  Young,  100  Va.  284,  40  S.  E.  907. 

Commissioners  and  Judges  of  Elec- 
tion.— Commissioners  of  election  ap- 
pointed at  the  May  term  of  court  when 
the  statute  directed  that  they  be  ap- 
pointed at  the  April  term,  were  deemed 
validly  appointed,  the  court  consider- 
ing the  provision  directory  only.  Redd 
V.  Supervisors,  31  Gratt.  695. 

Judges  of  election,  as  they  are 
termed,  are  substantially  the  same  as 
the  commissioners  of  election  under 
the  former  constitution  and  laws.  The 
latter  were  also  appointed  by  the 
county  and  corporation  courts.  The 
former  officers  constitute  judges  for 
all  elections  to  be  held  during  the  year; 
whereas  the  commissioners  were  ap- 
pointed merely  for  the  general  elec- 
tion day  and  the  subsequent  examina- 
tion and  certification  of  the  results. 
The  court  says:  "The  difference  be- 
tween the  two  is  simply  in  the  dura- 
tion of  the  tenure  or  time  of  holding 
and  not  in  the  duties  to  be  performed 
or  the  right  to  discharge  them." 
McDougal  V.  Guigon,  27  Gratt.  133, 
140. 

B.  QUALIFICATION. 

Freehold  Qualification. — Act  of  Feb- 
ruary 14th,  1884  (acts,  1883-4,  p.  150), 
prescribing  that  members  of  electoral 
boards  shall  be  freeholders,  contra- 
venes Virginia  constitution,  art.  3,  § 
2,  which  declares  that  "all  persons  en- 
titled to  vote  shall  be  eligible  to  any 
office  within  the  gift  of  the  people," 
and  is  void.  Black  v.  Trower,  79  Va. 
123. 

Oath  of  Office. — Judges  of  election, 
as  they  are  termed,  are  substantially 
the  same  as  the  commissioners  of  elec- 
tion under  the  former  constitution  and 
laws.  The  latter,  before  entering  upon 
the  discharge  of  their  duties,  were  re- 
quired to  take  the  same  oath  as  the 
judges  of  election  now  take.  McDougal 
V.  Guigon,  27  Gratt.  133,  140. 

"A  registrar  is  not  only  a  public  of- 
ficer, but  one  upon  whom,  in  the  ad- 


ministration of  the  government,  most 
important  and  essential  duties  are  im- 
posed. He  is  required,  moreover,  to 
take  the  same  oath  of  office  as  is  pre- 
scribed for  officers  of  the  state  gen- 
erally. Code,  §  76."  Coleman  v. 
Sands,  87  Va.  689,  693,  13  S.  E.  148. 
See  also,  ante,  "Election  and  Appoint- 
ment," VII,  A. 

C.    DUTIES. 

1.  In  General. 

See  post,  "Conduct  of  Elections," 
XI;  "Ascertainment  of  Result,"  XII. 

2.  Nature  of. 

a.  Under  the  Virginia  Law. 
Commissioners  of  Election — Minis- 
terial Officers. — The  five  commission- 
ers of  election,  provided  for  under  §§ 
40,  41,  42,  of  the  Virginia  statute,  are 
merely  ministerial  officers,  whose  duty 
is  to  take  the  votes,  count  them,  and 
certify  the  results;  therefore,  since  a 
writ  of  prohibition  can  not  be  issued 
to  a  ministerial  officer,  it  could  not 
properly  be  issued  to  such  commis- 
sioners. Ex  parte  Ellyson,  20  Gratt. 
10.    See  post,  "Prohibition,"  XIII,  D,  4. 

The  duties  of  commissioners  of  elec- 
tion are  entirely  ministerial,  and  if  they 
fail  to  discharge  them,  they  may  be 
compelled  to  do  so  by  mandamus. 
McKinny  z\  Peers,  91  Va.  684,  22  S. 
E.  506.  See  also,  Keesee  v.  Melvin, 
3  Va.  L.  Reg.  285;  Brown  v.  Randolph 
County  Court,  45  W.  Va.  827,  32 
S.  E.  165.  See  also,  Dunlevy  v.  County 
Court,  47  W.  Va.  513,  573,  35  S.  E.  956. 
See  post,  "Mandamus,"  XIII,  D,  5. 

b.  Under  the  West  Virginia  Law. 

See  post,  Canvass  of  Ballots,"  XII, 
C;    "Canvass    of    Returns,"    XII,    D; 
"Mandamus,"  XIII,  D,  5. 
(1)  Prior  to  1891. 

While  many  of  the  acts  of  the  com- 
missioners, while  sitting  as  a  board  of 
canvassers,  after  an  election  are  merely 
ministerial,  they  are  not  all  so.  Brazie 
V,  Fayette  County  Com'rs,  25  W.  Va. 
213;  Fleming  v.  Commissioners,  31  W. 
Va.  608,  8  S.  E.  267;  Alderson  v.  Coir 


Elections 


11 


missioners,  31  W.  Va.  633,  8  S.  E.  274. 
See  also,  Dent  v.  Commissioners,  45  W. 
Va.  750,  32  S.  E.  250. 

Aside  from  the  quasi  judicial  functions 
necessarily  incident  to  the  duties  of 
county  commissioners  in  determining 
that  the  ballots,  poll  books  and  certifi- 
cates of  election  returns,  the  legality  of 
which  are  in  question,  are  genuine, 
that  they  are  in  fact  the  returns 
and  substantially  in  the  form  pre- 
scribed by  the  statute,  and  to  correct 
them  if  necessary  and  have  them  put 
in  the  proper  form,  the  duties  of  said 
commissioners  are  purely  ministerial, 
and  their  judicial  functions  are  limited 
to  the  acts  prescribed  by  the  statute. 
Brazie  v.  Fayette  County  Comm'rs, 
25  W.  Va.  213;  Chenowith  v.  Commis- 
sioners, 26  W.  Va.  230;  Fleming  z;.  Com- 
missioners, 31  W.  Va.  608,  8  S.  E.  267. 
See  also.  Dent  v.  Commissioners,  45  W. 
Va.  750,  32  S.  E.  250. 

"In  Brazie  v.  Fayette  County  Com'rs, 
25  W.  Va.  213,  this  court,  in  constru- 
ing the  statute  now  in  question,  said: 
'The  duties  and  powers  of  commission- 
ers are  mainly  ministerial,  but  are  quasi 
judicial  so  far  as  it  is  their  duty  to 
determine  whether  the  papers  laid  be- 
fore them  by  the  clerk,  and  purporting 
to  be  returns,  were  in  fact  such,  were 
genuine,  intelligible  and  substantially 
authenticated  as  required  by  law.  To 
the  extent  here  indicated,  a  judgment 
in  the  nature  of  a  judicial  function  is 
necessarily  exercised;  for,  if  it  were 
otherwise,  the  whole  Uw  is  inoperative 
in  respect  to  the  powers  of  the  county 
commissioners  to  do  any  act  whatever. 
But  aside  from  these  limited  judicial 
functions,  the  commissioners  possess 
no  discretionary  powers;  their  duties 
are  purely  ministerial.' "  Chenowith  v. 
Commissioners,  26  W.  Va.  230,  233. 

"The  statute  provides  that  the  com- 
missioners of  the  county  court,  when 
convened  to  ascertain  the  result  of  an 
election,  'may  require  the  attendance 
of  any  of  the  commissioners  or  can- 
vassers or  other  officers  or  persons  pres- 


ent at  the  election,  to  answer  ques- 
tions under  oath  respecting  the  same, 
and  may  make  such  orders  as  shall 
seem  proper  to  procure  correct  re- 
turns and  ascertain  the  true  result 
of  the  said  election  in  their  county. 
*  *  *  They  shall,  upon  the  demand  of 
any  candidate  voted  for  at  such  elec- 
tion, open  and  examine  any  one  or 
more  of  the  ses^led  packages  of  ballots 
and  recount  the  same,'  etc.  *If  the  re- 
sult of  the  election  be  not  changed  by 
such  recount,'  etc.  section  21,  ch.  155, 
acts,  1882.  'Under  this  act  it  is  the  duty 
of  the  county  commissioners  to  deter- 
mine, ministerially,  the  result,  but 
necessarily,  by  the  exercise  of  discre- 
tion and  judgment.  They  must  first 
determine,  that  the  ballots,  poll  books 
and  certificates  before  them  are  gen- 
uine, and  that  they  are  certified  in 
form  and  manner  substantially  ac- 
cording to  the  requirements  of  the 
statute  to  correct  and  put  or  have  them 
put  in  form  if  they  are  not  so,  and  if 
they  are,  in  fact  in  law,  the  returns 
of  the  election.  This  involves  the  ex- 
ercise of  a  quasi  judicial  power.' "  Hal- 
stead  V.  Rader,  27  W.  Va.  806,  citing 
Brazie  v.  Fayette  County  Com'rs,  25 
W.  Va.  213,  221.  See  also,  Golf  v, 
Wilson,  32  W.  Va.    393,  9  S.  E.  26. 

When  the  commissioners  were  as- 
sembled, under  our  statute,  in  special 
session,  after  an  election,  to  canvass 
the  votes  cast,  and  the  question  was 
presented  to  them  whether  the  precinct 
commissioners,  canvassers,  and  clerks 
at  a  certain  voting  place  were  sworn, 
such  question  was  ^  judicial  one, 
within  their  jurisdiction,  and  whether 
on  the  evidence  before  them  they  de- 
cided rightly  or  wrongly,  could  not  be 
the  basis  for  an  application  for  a  writ 
of  prohibition.  Fleming  v.  Commis- 
sioners, 31  W.  Va.  608,  8  S.  E.  267. 

Board  of  Supervisors — A  Judicial 
Tribunal — Power  Limited  by  the  Stat- 
ute.— By  the  provisions  of  ch.  3,  W. 
Va.  Code,  1868,  in  conferring  upon  the 
board  of  supervisors  the  power  to  call 
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a^nd  examine  witnesses,  to  compel  the  ; 
production  of  papers,  to  open,  inspect, 
examine  and  count  the  ballots  cast  at 
an  election,  and  to  make  all  orders 
deemed  necessary  to  cnaWe  them  to 
discharge  their  duties;  and  that  their 
determination  upon  that  subject  should 
be  entitled  to  the  force  and  validity  of 
a  judgment  until  impeached  on  proper 
grounds,  it  was  the  evident  intention 
of  the  legislature  to  establish  a  judi- 
cial tribunal.  Loomis  v.  Jackson,  6 
W.  Va.  613,  616. 

Precinct  Commissioners. — "The  au- 
thorities uniformly  agree  that  the  pre- 
cinct commissioners  act  judicially  in 
passing  upon  the  right  of  persons  to 
vote."  Brazie  v.  Fayette  County 
Com'rs,  25  W.  Va.  213,  220. 

(2)  Since  1891. 

"When  the  legislature  re-enacted  the 
election  law  of  this  state  in  1891,  it 
undoubtedly  intended  to  take  away  all 
judicial  functions  from  the  election  of- 
ficers, and  by  careful  provision  make 
all  their  duties  purely  ministerial,  sub- 
ject to  the  control  of  the  writ  of  man- 
damus. Section  89,  ch.  3,  Code.  This 
purpose  was  rendered  more  apparent 
by  amendment  in  1893,  when  the  duties 
of  the  election  officers  were  more  care- 
fully defined,  and  it  was  provided  that 
*a  mandamus  shall  lie  from  the  su- 
preme court  of  appeals,  or  any  one  of 
the  judges  thereof  in  vacation,  return- 
able before  said  court,  to  compel  any 
officer  herein  to  do  and  perform  legally 
any  duty  herein  required  of  him.'  In 
short,  the  court  is  to  construe  the  law, 
and  compel  such  officers  to  discharge 
their  duties  in  accordance  therewith. 
Such  officers  are  allowed  no  judicial 
discretion."  Dunlevy  v.  County  Court, 
47  W.  Va.  513,  33  S.  E.  956,  958.  See 
also,  Daniel  v.  Simms,  49  W.  Va..  554, 
39  S.  E.  690.  Compare  Dent  v.  Com- 
missioners, 45  W.  Va.  750,  32  S.  E. 
250.  And  see  post,  "Canvass  of  Bal- 
lots," XII,  C;  "Mandamus,"  XIII, 
D,  5. 

"Whether,   at   common   law,   the   as- 


certainment and  declaration  of  the  re- 
sult from  the  returns,  including  the 
ballots,  upon  a  recount,  is  judicial  or 
ministerial,  it  seems  to  have  been  the  in- 
tention of  the  legislature  to  render 
that  duty  ministerial  only,  or  to  change 
the  nature  of  the  writ  of  mandamus 
and  make  it  applicable  to  all  the  duties 
of  election  officers,  whether  judicial 
or  ministerial,  and  to  enlarge  the  scope 
of  the  writ  of  mandamus  and,  as  to 
the  latter  duties,  make  it  operate  as  a 
certiorari,  and  thus  summarily  review 
the  action  of  such  officers."  Daniel  i: 
Simms,  49  W.  Va.  554,  577,  39  S.  E. 
690. 

It  had  been  established  by  decisions 
of  the  West  Virginia  court,  prior  to 
the  enactment  of  the  present  election 
law — Brazie  v.  Fayette  County  Com'rs, 
25  W.  Va.  213;  Chenowith  v.  Commis- 
sioners, 26  W.  Va.  230;  Alderson  v. 
Commissioners,  31  W.  Va.  633,  8  S.  E. 
274 —  that  election  officers  had  con- 
ferred upon  them  both  ministerial  and 
judicial  powers  and  that  certiorari,  and 
not  mandamus,  was  the  proper  remedy 
to  review  other  proceedings.  See  also, 
Alderson  v.  Commissioners,  32  W.  Va. 
454,  9  S.  E.  863. 
3.  Mandamus  to  Compel  Performance. 

See  post,  "Mandamus,"  XII 1,  D,   5. 

D.     RECORD   OF  PROCEEDINGS. 

"By  an  act  of  the  assembly  (acts, 
1893-94,  p.  730),  amending  §  68  of  the 
Code,  the  secretary  of  each  board  is 
required  to  keep  in  a  book,  to  be  pro- 
vided for  the  purpose,  an  accurate  ac- 
count of  all  the  proceedings  of  the 
board,  including  all  appointments  and 
removals  of  judges  and  registrars." 
Cleaves  v.  Terry,  93  Va.  491,  493,  25 
S.  E.  552.  See  ante,  "Election  and  Ap- 
pointment", VII,  A;  post,  "Resignation 
and   Removal",  VII,  E. 

How  Far  Open  to  Inspection. — So 
much  of  the  record  of  the  proceedings 
of  the  electoral  boards  as  relates  to  the 
appointment  and  removal  of  judges  and 
commissioners  of  election  and  regis- 
trars, or  the  ordering  of  a  new  regis- 
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tration,  is  a  public  record,  open  to  in- 
spection by  any  citizen  and  voter  of 
the  county  in  which  the  record  is  kept, 
and  he  may  t^kc  therefrom  at  and  with- 
m  a  reasonable  time,  in  the  presence  of 
the  secretary  the  board,  memo- 
randa or  notes  of  the  proceedings 
of  the  board  as  to  which  no  se- 
ct ecy  is  enjoined.  But  so  much  of 
said  records  as  relates  to  the  prepara- 
tion and  printing  of  the  official  ballots 
prescribed  by  Uw,  certification  of  the 
same  and  their  distribution  to  the 
judges  of  election,  is  not  a  public 
record  that  is  open  to  the  inspection 
of  any  one,  other  than  the  officers  of 
the  county  to  whom  the  duties  of  pre- 
paring, printing,  certifying,  and  distrib- 
uting the  ballots  are  confided  by  law, 
and  the  secretary  of  the  board  can  not 
be  compelled  to  allow  memoranda  or 
notes  thereof  to  be  taken,  or  that  por- 
tion of  the  records  to  be  inspected,  by 
any  other  voter.  Cleaves  v.  Terry,  93 
Va-  491.  25  S.  E.  552.  See  also,  ante, 
'•Right  to  Inspection  and  Copies  of 
Registration  Books,"  V,  C. 

K     RESIGNATION      AND      RE- 
MOVAL. 

Sec  also,  ante,  "Record  of  Proceed- 
ings," VII,  D. 

Resignation  from  Office — ^Not  a 
Matter  of  Right. — ^A  registrar  is  not  at 
liberty  to  resign  at  his  pleasure;  his 
resignation  must  be  accepted  in  order 
to  have  effect,  and  until  it  is  accepted, 
it  is  inoperative,  and  he  remains  in 
office.  Coleman  v.  Sands,  87  Va.  689, 
13  S.  E.  148.  It  is  held  further  in  this 
case,  that  it  is  not  true  that. an  office 
is  held  at  the  will  of  either  party.  It 
is  held  at  the  will  of  both.  Generally 
resignations  are  accepted,  and  it  may. 
be  that  it  is  generally  believed  that  re- 
signing is  a  matter  of  right;  but  it  is 
otherwise.  The  public  has  a  right  to 
the  services  of  all  its  citizens,  and  may 
demand  them  in  all  civil  departments 
as  well  as  in  the  military. 

County  and  Corporation  Courts — 
Authority  to  Remove  Judges  of  Elec- 
tion.— ^The      county '  and     corporation 


courts  have  authority  to  remove  a 
judge  of  elections  for  malfeasance  in 
office  or  gross  neglect  of  duty,  though 
he  has  not  been  convicted  by  the  ver- 
dict of  a  jury  of  any  offense.  McDou- 
g2^\  V.  Guigon,  27  Gratt.  133,  cited  in 
Lewis  V.  Whittle,  77  Va.  415,  423. 

VIII.  Apportionfaent. 

An  unconstitutional  act  forming  a 
delegate  district  or  apportioning  dele- 
gates for  the  house  of  delegates  may  be 
declared  void  by  the  courts,  although 
the  act  is  the  exercise  of  political 
power,  since  in  such  case  the  question 
is  judicial.  Harmison  v.  Ballot  Com- 
missioners, 45  W.  Vj4.  179,  31  S.  E.  394.  " 

When,  after  a  census  the  legislature 
has,  by  law,  created  delegate  districts, 
and  apportioned  delegates  for  the 
house  of  delegates  among  the  counties 
and  districts,  §  10,  art  6,  of  the  con- 
stitution forbids  any  change  until  after 
the  next  census.  An  act  making  earlier 
change  is  void.  Harmison  v.  Ballot 
Commissioners,  45  W.  Va.  179,  31  S. 
E.  394.  See  the  title  CONSTITU- 
TIONAL LAW,  vol.  3,  p.  140. 

This  case  turned  upon  the  question 
of  the  constitutionality  ojf  the  act  of 
1897.  If  that  J^ct  were  constitutional, 
Harmison  was  ineligible  to  represent 
the  district,  and  had  no  right  to  go 
upon  the  ballots,  because  a  resident  of 
Morgan  county,  which,  under  that  act, 
is  no  part  oC  the  district;  whereas,  if 
that  act  were  unconstitutional,  the  dis- 
trict stood  as  under  the  act  of  1891, 
Morgan  a  part  of  it.  The  act  was 
held  void.  Harmison  v.  Ballot  Com- 
missioners, 45  W.  Va.  179,  31  S.  E.  394. 
See  also,  Marcum  v.  Ballot  Commis- 
sioners, 42  W.  Va.  263,  26  S.  E.  281. 

IX.  Nominating    Conventions. 

In  passing  on  the  right  of  nominees 
for  public  office  to  appear  on  election 
ballots,  this  court  recognizes  the  right 
of  the  convention  making  them  to 
judge  of  the  election,  qualifications,  and 
returns  of  its  own  members,  and  will 
not  go  back  of  its  action  to  inquire  as 
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to  the  right  or  title  of  delegates  ad- 
mitted by  it  as  members.  Marcum  v. 
Ballot  Commissioners,  42  W.  Va.  363, 
26   S.   E.   281. 

X.  Notioe  of  Elections. 

Local     Option     Elections. — See     the 

title  INTOXICATING  LIQUORS. 

Relocation  of  County  Scat.— As  to 
notice  of  election  to  determine  location 
of  county  seat,  see  the  title  COUN- 
TIES,  vol.   3,  p.   637. 

XI.  Conduct  of  Elections. 

A.   EFFECT  OF  IRREGULARITIES. 
1.  Irregularities  of  Officers, 
a.  Directory  Provisions. 

Mi^ny  of  the  provisions  of  the  law  in 
regard  to  the  manner  of  holding  and 
conducting  the  elections  and  counting 
the  votes  and  certifying  the  result, 
must  be  held  to  be  directory  only,  and 
intended  to  point  out  to  inexperienced 
and  ignorant  persons,  who  are  some- 
times necessarily  called  upon  to  act  as 
election  officers,  a  plain,  easy  and  direct 
way  by  which  they  are  to  attain  the 
grea^t  end  of  their  creation,  viz.:  to 
ascertain  the  true  result  of  the  election. 
And  when  the  true  result  of  a  legal 
election  has  been  ascertained,  or  can  be 
ascertained,  by  the  officers  charged 
with  the  performance  of  this  duty,  no 
irregularity,  mistake  or  even  fraud 
committed  by  any  of  the  officers  con- 
ducting the  election,  or  by  any  other 
person,  can  be  permitted  to  defeat  the 
fair  expression  of  the  popular  will  as 
expressed  in  said  section.  Fraud  in 
such  case  is  never  to  be  presumed,  but 
must  be  particularly  alleged,  especially 
when  the  act  charged  as  a  fraud  may 
be  innocent.  Loomis  v.  Jackson,  6  W. 
Va.  613,  690;  Dial  v.  Hollands- 
worth,  39  W.  V^.  1,  19  S.   E.  557. 

Irregularities  Have  No  Effect  Un- 
less Result  of  Election  Is  Thereby 
Changed. — It  is  affirmed  in  Loomis  v. 
Jackson,  6  W.  Va.  613,  692,  that  no 
irregularity,  or  even  misconduct,  on 
the  part  of  the  election  officers,  or  other 


persons,  will  vitiate  an  otherwise  legal 
election,  unless  the  result  thereof  has 
been  thereby  changed,  or  rendered  so 
uncertain  as  to  make  it  impossible  to 
ascertain  the  true  result.  A  different 
rule  would  make  the  manner  of  per- 
forming a  public  duty,  more  important 
than  the  duty  itself.  See  also.  Dial  v. 
Hollandsworth,  39  W.  Va.  1,  19  S.  E. 
557. 

Where  the  polls  were  closed  at  a 
certain  township  at  4  o'clock  and  be- 
fore sunset  and  the  ballot  box  was  at 
three  different  times  opened  and  the 
vote  counted,  it  was  held,  that  these 
were  mere  irregularities  where  it  did 
not  appear  that  the  result  of  the  elec- 
tion W2^s  thereby  changed.  Loomis  v. 
Jackson,  6  W.  Va.  613. 

"In  the  able  opinion  of  Judge  Woods 
in  the  case  of  Loomis  v.  Jackson,  6  W. 
Va.  613,  authorities  bearing  on  the 
question  here  raised  are  cited  to  the 
following  effect,  to-wit:  *'The  following 
irregularities  have  been  held  to  be  im- 
material: Where  the  inspector  acted 
as  clerk,  and  where  more  than  the  law- 
ful number  of  inspectors  acted  at  the 
election  (People  v.  Cook,  Brightly, 
Elect.  Csis.  452);  where  the  clerk  as- 
sumed the  place  of  an  absent  inspector 
(Thompson  v.  Ewing,  1  Brewst.  69); 
where  one  of  the  clerks  during  the 
election  became  so  much  intoxicated 
as  to  be  unable  to  continue  his  labors, 
and  another  person  was  called,  who 
acted  in  his  place,  without  being  sworn, 
until  the  regular  clerk  was  able  to  re- 
sume his  labors  (see  Boileau's  Case, 
Brightly,  Elect  Cas.  268;  People  v. 
Cook,  Id.  452);  where  the  election  of- 
ficers, being  illiterate,  called  in  a  per- 
son who  was  not  an  election  officer  or 
clerk  to  take  the  ballots  from  the  box, 
and  read  them  to  the  tellers  at  the  in- 
vitation of  the  election  officers  (see 
Sprague  v.  Norway,  31  Cal.  175);  the 
omission  of  the  inspectors  while  count- 
ing the  votes  to  take  out  the  ballots  de- 
liberately from  the  boxes,  and  read 
aloud  the  names  printed  thereon  (Sker- 
rett's    Case,    2    Pars.     Eq.    Cas.   515); 
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and,  lastly,  the  omission  of  the  judges 
or  clerks  of  an  election  to  sign  the  poll 
books,  to  fill  up  blanks  in  the  caption, 
or  to  state  the  aggregate  number  of  the 
votes,  all  which  may  be  corrected  by 
parol  and,  when  corrected,  used  as 
competent  evidence  of  the  result  of  the 
election  (Powers  v.  Reed,  19  O.  St. 
189.)'"  Dial  V.  Hollandsworth,  39  W. 
Va,  17,  19   S.  E.  557,  558. 

At  an  election  for  county  officers, 
four  persons  who  had  not  registered, 
were  allowed  to  deposit  ballots,  but 
were  subsequently  and  before  the 
whole  vote  was  counted,  declared  by 
the  election  officers  to  be  improper 
voters.  On  being  called  before  the 
officers  they  were  sworn  as  to  the 
character  of  the  ballots  deposited  by 
them,  and  four  ballots  were  accord- 
ingly destroyed  which  did  not  change 
the  result  of  the  election.  The  election 
officers  certified  certain  parties  as  hav- 
ing received  the  highest  number  of 
votes  and  the  board  of  supervisors  set 
the  election  aside  because  of  the  ir- 
regularity mentioned,  and  ordered  an- 
other election.  Subsequently  the  par- 
ties who  had  been  elected  by  the  first 
vote,  petitioned  the  circuit  court  for  a 
writ  of  certiorari  to  supervise  the  pro- 
ceedings of  the  board  of  supervisors. 
Held,  that  there  was  no  irregularity  in 
the  election,  in  fact  or  in  law,  that 
would  be  sufficient  to  invalidate  the 
election,  according  to  the  provisions  of 
§  28,  acts,  1863.  Burke  v.  Monroe  Co., 
4  W.   Va.  371. 

Unlawful  Appointment  of  Additional 
Ballot  Clerks. — If  the  commissioners 
of  election,  acting  innocently  in  viola- 
tion of  law,  appoint  two  additional 
ballot  rlerks  to  aid  in  conducting  the 
election,  such  misconduct  though  a 
strong  suspicious  circumstance,  is  not 
sufficient  to  invalidate  the  poll  unless 
there  is  some  evidence  tending  to  show 
that  such  appointments  were  corruptly 
intended  to,  and  did,  influence  the  re- 
sult of  the  election.  Dial  v.  Hollands- 
worth,  39  W.  Va.  1,  19  S.  E.  557. 


It  is  said  further  in  the  opinion  of 
this  case,  that  while,  ordinarily,  such 
misconduct  on  the  part  of  the  judges, 
unexplainecL  raises  grave  suspicions, 
and  would  require  but  a  small  amount 
of  additional  evidence  to  destroy  the 
presumption  of  fairness  and  sustain  the 
charge  of  corruption,  yet,  such  conduct 
may  be,  as  it  was  in  this  case,  satisfac- 
torily explained  so  as  to  excuse  their 
conduct.  Dial  v.  Hollandsworth,  39  W. 
Va.  1,  19  S.   E.  557. 

In  the  case  of  Dial  v.  Hollandsworth, 
39  W.  Va.  1,  19  S.  E.  557,  the  court 
went  so  far,  in  order  to  uphold  a  fair 
result,  that  it  ignored  the  act  of  officers 
of  the  election  in  appointing  two  poll 
clerks  without  a  shadow  of  authority, 
and  the  acting  of  such  unlawful  poll 
clerks  of  the  same  political  party  in 
preparing  the  ballots  of  illiterate  voters 
in  separate  rooms,  with  every  oppor- 
tunity to  falsify  the  ballots.  Snodgrass 
V.  Wetzel  County  Court,  44  W.  Va.  56, 
29  S.  E.  1035. 

Politics  of  Ballot  Clerks— Directory 
Provisions. — While  the  election  law 
requires  the  ballot  clerks  to  be  of  op- 
posite politics,  the  mere  fact  that  such 
is  not  the  case  is  not  alone  sufficient 
to  justify  the  exclusion  of  the  poll  from 
the  court.  Dial  v.  Hollandsworth,  39 
W.  Va.  1,  19  S.  E.  557. 

Informalities  in  Holding  Election — 
Effect. — Mere  informalities  on  the  part 
of  election  officers  in  holding,  and  as- 
certaining, and  declaring  the  result  of 
an  election,  unless  otherwise  provided 
by  statute  will  not  vitiate  an  election 
in  other  respects  fair  and  impartial. 
Knight  V.  Town  of  West  Union,  45  W. 
Va.  194,  32  S.  E.  163. 

Conformity  with  Statute — Substan- 
tial Compliance — Presumption  of  Fair- 
ness.— It  is  not  necessary  that  all  the 
details  required  by  the  statute  in  con- 
ducting an  election  should  appear  on 
the  record;  but  if  it  appears  from  the 
record  that  the  county  court,  with  the 
poll  books,  tally  sheets,  and  certificates 
of  election  from  the  various  precincts 
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before  it, '  has  canvassed  the  returns, 
and  declared  the  result,  it  will  be  pre- 
sunicd  to  have  s^cted  rightly,  unless  the 
contrary  be  made  to  appear.  Minear 
V,  Tucker  County  Court,  39  W.  Va. 
627,  20  S.  E.  659. 

Election  Concerning  Issue  of  Munic- 
ipal Bonds. — In  a  municipality  having 
less  than  600  voters,  an  election  con- 
fined solely  to  the  question  of  the 
issue  of  municipal  bonds  is  not  invalid 
because  conducted  in  the  mode  pre- 
scribed for  the  election  of  municipal 
officers,  in  the  absence  of  political  or 
party  nominations.  Knight  v.  Town  of 
West  Union,  45  W.  V^.  194,  32  S.  E. 
163.     See  the  title  MUNICIPAL  AID. 

Clerical  Error — Does  Not  Invalidate 
Election. — A  mistake  entered  in  the 
record  of  the  county  court  in  relation 
to  the  date  of  an  order  concerning  an 
election  will  not  invalidate  the  election. 
Thomas  v.  Com.,  90  Va.  92,  17  S.  E. 
788. 

b.  Mandatory  Provisions. 

The  rule  that  departures  from,  or 
violations  of,  merely  directory  statutes, 
regulating  elections,  by  election  of- 
ficers, will  not  invalidate  votes  or 
elections,  in  the  absence  of  such  ac- 
tual fraud  as  clearly  vitiates  the  votes 
or  the  election,  does  not  apply  in  the 
case  of  violations  of  statutory  provi- 
sions requiring  specific  things  to  be 
done,  and  declaring  that  noncompli- 
ance with  the  requirements  shall  make 
the  ballot  void.  Kirkpatrick  v.  Board 
of  Canvassers,  53  W.  Va.  275,  44  S.  E. 
465.  Compare  Snodgrass  v.  Wetzel 
County  Court,  44  W.  Va.  56,  29  S.  E. 
1035. 

"Much  stress  is  laid  upon  the  fact 
that  the  evidence  shows  that  no  fraud 
was  either  perpetrated  or  intended  at 
the  precincts  at  which  this  statutory 
requirement  was  omitted.  This  argu- 
ment would  be  sufficient  if  the  omis- 
sions could  be  classed  as  mere  irregular- 
ities. Where  such  irregularities  are  ac- 
companied by  fraud,  which  established 
the  impurity  of  the  election  at  the  pre- 


cinct, it  is  generally  held,  that  the 
election  is  void.  But  where  mere  ir- 
regularities, not  violations  of  manda- 
tory statutes,  are  the  result  of  a  mis- 
take or  ignorance,  they  do  not  vitiate 
the  election.  The  question  here  is  not 
affected  by  the  presence  or  absence  of 
actual  fraud.  The  ballots  s^re,  by  ex- 
press declaration  of  the  law,  void, 
without  reference  to  the  presence  or 
absence  of  fraud."  Kirkpatrick  v. 
Board  of  Canvassers,  53  W.  Va.  275,  44 
S.    E.   465. 

"In  this  connection  Dial  v,  Hollands- 
worth,  39  W.  Va.  1,  19  S.  E.  557,  is  re- 
lied upon.  In  that  case  the  require- 
ment that  poll  clerks  be  of  opposite 
politics  was  ignored,  and  the  election 
commissioners,  without  authority,  ap- 
pointed two  additional  clerks.  These 
were  irregularities,  departures  from 
the  statutory  provisions,  but  the  stat- 
ute did  not  declare  that  in  case  of  such 
irregularities  the  election  should  be 
void,  or  that  the  ballots  cast  under  such 
conditions  should  be  void,  or  should 
not  be  counted.  There  was  room  there 
for  construction  in  the  effort  of  the 
court  to  uphold  an  honest  vote,  where 
there  was  on  suspicion  of  actual  fraud, 
on  the  part  of  the  election  officers. 
The  same  principal  has  been  applied 
in  many  other  similar  cases."  Kirk- 
patrick V.  Board  of  Canvassers,  53  W. 
Va.  275,  44  S.  E.  465,  469. 

The  clause  in  §  36,  ch.  3,  of  the  West 
Virginia  Code  of  1899,  requiring  each 
poll  clerk  to  "write  his  name"  on  the 
back  of  esich  election  ballot  sheet,  be- 
fore it  is  delivered  to  the  voter,  and 
the  clause  in  §  66  of  said  chapter,  de- 
claring that  "any  ballot  which  is  not 
indorsed  with  the  names  of  the  poll 
clerks,  as  provided  in  this  chapter, 
shall  be  void  and  shall  not  be  counted," 
are  mandatory,  and  ballots  not  so  in- 
dorsed must  be  rejected  in  ascertain- 
ing the  result.  Kirkpatrick  v.  Board  of 
Canvassers,  53  W.  Va.  275,  44  S.  E. 
465;  Doll  V.  Bender,  55  W.  Va.  404,  47 
S.  E.  293.  But  see  Snodgrass  v.  Wet- 
zel County  Court,  44  W.  Va.  56,  29  S. 


Elections 


17 


E.  1035,  decided  by  a  divided  court. 
In  this  last  case  the  defeated  candidate 
for  clerk  of  the  county  court  asked  to 
have  the  vote  from  a  certain  precinct 
thrown  out  on  the  ground  that  the  two 
poll  clerks  divided  the  ballots  between 
them  and  each  signed  his  own  name 
and  the  name  of  the  other  clerk, 
instead  of  each  signing  his  own  name 
on  each  ballot,  as  directed  by  the  stat- 
ute; this  was  done,  however,  in  the 
presence  of  the  election  judges  and  of 
each  other.  It  was  held  to  be  a  minis- 
terial act  and  capable  of  being  validly 
done  by  an  agent.  The  court  said, 
however,  that  if  one  person  standing 
by  another,  authorizes  him  to  sign  his 
name  it  is  not  an  act  of  agency,  but  is 
regarded  as  the  very  signature  of  the 
party   himself,   as   if   done   by   himself. 

The  purpose  of  said  clauses  is  to  se- 
cure identification  of  the  ballots  voted, 
so  as  to  distinguish  them  from  all  un- 
voted official  ballots,  as  well  as  from 
all  spurious  ballots,  in  the  interest  of 
the  purity  of  elections  and  the  preser- 
vation of  the  secrecy  of  the  ballot. 
Hence  the  words,  "shall  write  his 
name,"  mean  that  the  name  of  each 
poll  clerk  shall  be  placed  on  the  back 
of  each  ballot  voted,  in  his  own  hand- 
writing, and  ballots  on  which  the 
names  of  both  poll  clerks  are  written 
by  one  of  them,  or  by  some  other  per- 
son, are  void,  and  can  not  be  counted. 
Kirkpatrick  v.  Board  of  Canvassers, 
53  W.  Va.  275,  44  S.  E.  465. 

Such  requirements,  when  man- 
datory, are  basic  and  fundamental  in 
their  nature,  and  the  declared  con- 
sequences of  violations  of  them  must 
follow,  whether  such  violations  result 
from  mere  ignorance  or  inadvertence, 
or  actual  fraud.  Kirkpatrick  v.  Board  of 
Canvassers,  53  W.  Va.  275,  44  S.  E.  465. 

The  clauses  of  §§  36,  66,  ch.  3,  of  the 
West  Virginia  Code  of  1899,  requiring 
identification  of  the  ballots  case,  by  the 
signatures  of  the  poll  clerks,  being 
reasonable  regulations,  designed  to 
prevent    fraud,    are    constitutional    and 


valid,  although  they  necessitate  the  re- 
jection of  a  very  limited  number  of 
ballots  honestly  voted.  Kirkpatrick 
V,  Board  of  Canvassers,  53  W.  Va.  275, 
44  S.  E.  465. 
2.  Irregularities  of  Voters. 

As  to  mistakes  and  irregularities  in 
elections,  a  distinction  exists  between 
those  made  by  the  voter  and  those 
made  by  officers  of  election.  In  the 
former  case  such  mistakes  and  irreg- 
ularities may  often  destroy  the  ballot, 

j  while  those  of  officers  do  not  affect 
the  election,  if  a  fair  election  has  been 

.  held.  Morris  v.  Board  of  Canvassers, 
49  W.  V?i.  251,  38  S.  E.  500,  distinguish- 

I  ing  Loomis  v.  Jackson,  6  W.  Va.  613; 
Dial  V.  Holl^ndsworth,  39  W.  Va.  1, 
19  S.  E.  557.  See  post,  "Ballots  and 
Balloting,"  XI,  B. 

B.  BALLOTS  AND  BALLOTING. 
1.  In  General. 

"Ballot  and  Vote."— "While  the 
terms  'ballot'  and  Vote'  are  sometimes 
confused  and  while  they  may  some- 
times be  used  synonymously,  the  bal- 
lot is,  in  fact,  under  our  form  of  vot- 
ing, the  instrument  by  which  the  voter 
expresses  his  choice  between  two  can- 
didates or  two  propositions;  and  his 
vote  is  his  choice  or  election  between 
the  two,  as  expressed  by  his  ballot; 
and  when  his  ballot  makes  no  choice 
between  any  two  candidates,  or  on  any 
question,  then  he  casts  no  vote  for 
either  of  these  condidates  or  on  the 
question."  Davis  v.  Brown,  46  W. 
Va.  716,  34  S.  E.  839,  842. 

Purity  of  the  Ballot  Box.— "All 
such  reasonable  regulations  of  the  con- 
stitutional right  which  seem  to  the  leg- 
islature important  to  the  preservation 
of  order  in  elections,  to  guard  against 
fraud,  undue  influence,  and  oppression 
and  to  preserve  the  purity  of  the  ballot 
box,  are  not  only  within  the  constitu- 
tional power  of  the  legislature,  but 
are  commendable,  and  at  least  some 
of  them  absolutely  essential."  Daniel 
V.  Simms,  49  W.  Va.  554,  574,  39  S.  E. 
690,   quoting   Cooley's   Cons.   Lim.   757. 
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The  Virginia  Act  of  1894.— "We  find 
that  the  general  scheme  of  the  law  is 
to  secure  the  independence  of  the  voter 
by    secluding    him    within    an    isolated 
beoth,   surrounded   by  a  neutral  zone, 
within  which  none  may  enter  save  those 
charged   with   conducting  the  election. 
No    one    is   allowed   within    forty   feet 
of  the   ballot    box,    save    the    officers 
charged  with  such  duties,  and,  in  case 
of   a    challenge    of    a    voter,    the    chal- 
lengers   and    challenged    and    the    wit- 
nesses, all  of    whom    may    appear    be- 
fore   the   judges;    when    the    challenge 
shall     have     been     decided,     only     the 
elector   is    permitted    to    remain.      The 
object  is  to  relieve  the  voter  from  every 
influence    inimical    to    a    free    and    de- 
liberate  exercise   of   the    right   of   suf- 
frage,   to    free    him    from    all    solicita- 
tion and  annoyance,  and  to  leave  him 
a   perfectly   free    agent   to   vote    as    to 
him     seems     best.      These     provisions 
seem    to   be   not   only   reasonable,   but 
well  adapted  to  secure  the  end  in  view, 
so  far  as  the  voter  is  concerned  who 
is  able  to  prepare  his  own  ballot.     He 
goes  to  the  judges,  he  receives  an  offi- 
cial ballot  printed  by  authority  of  the 
state,  upon  which  is  to  be  found  every 
office  to  be  filled  and  every  candidate 
for   that   office,   whose  name   has   been 
filed    in   accordance    with    the    require- 
ment of  the  law,  and  he   retires  to   a 
booth    where   he    is   curtained   off   and 
secluded  from  all  the  world.     No  eye 
can  see  him  and  no  ear  can  hear  him; 
no  evil  agency  can  approach  him;  and, 
with  these  environments,  he  prepares  his 
ballot,  folds  and  delivers  it  to  the  judge, 
who,   in   his  presence,  places  it   in   the 
ballot    box."      Pearson   v.    Supervisors, 
91    Va.    322,    331,   21    S.    E.    483,    1    Va. 
Law  Reg.  176. 

The  West  Virginia  Act  of  1891.— 
"The  act  of  1891  provides  for  an  offi- 
cial ballot,  prescribing  the  kind  of  pa- 
per on  which  it  shall  be  printed,  its 
form,  method  of  preparation,  the  per- 
sons by  whom  it  shall  be  prepared,  its 
custody  and  distribution,  and  all  the 
necessary   steps   to    be   taken    by   both 


the  voter  and  the  officers  of  the  elec- 
tion for  its  deposit  in  the  ballot  box. 
Among  other  things,  it  is  provided 
that  such  of  these  ballots  as  go  into 
I  the  box  shall  be  distinguished  from 
all  other  ballots,  whether  official,  un- 
voted ballots  or  not,  by  means  of  the 
signatures  of  the  two  clerks;  and  upon 
all  officers  charged  with  the  execution 
of  these  provisions,  and  all  other 
persons  violating  them  in  material 
respects,  the  law  denounces  heavy  pen- 
alties, making  a  great  many  of  the  for- 
bidden acts  felonies,  punishable  by  con- 
finement in  the  penitentiary.  All  these 
elaborate  provisions,  minutely  pre- 
scribing the  duties  of  election  officers 
and  citizens,  have  for  their  object  the 
suppression  of  corruption,  fraud,  and 
intimidation  in  elections.  It  is  well 
known  that  qt  the  time  the  act  was 
passed  these  evils  were  general,  not 
only  in  this  state,  but  throughout  the 
country,  and  similar  laws  were  passed 
in  a  great  many  of  the  states.  Of  an- 
other provision  of  the  statute,  relating 
to  the  preparation  of  the  ballot,  Bran- 
non,  J.,  said,  in  Morris  v.  Board  of 
Canvassers,  49  W.  Va.  251,  255,  38  S. 
E.  500:  *It  was  intended  as,  and  it 
is,  a  valuable  reform  made  to  cure 
ills  revealed  by  time  in  the  most  im- 
portant matter  connected  with  gov- 
ernment.' "  Kirkpatrick  v.  Board  of 
Canvassers,  53  W.  Va.  275,  44  S.  E. 
465,  467. 

The  West  Virginia  Acts  of  1863  and 
1882.— "In  1863,  under  the  old  consti- 
tution, the  legislature,  in  §  18  of  chap- 
ter 3  of  the  acts,  provided  that  'Every 
person  offering  to  vote  at  an  election 
shall  present  to  one  of  the  inspectors 
a  single  ballot,  written  or  printed  upon 
white  paper,  which  shall  be  folded  or 
rolled  so  that  its  contents  can  not  be 
seen,  and  if  there  be  any  mark,  color, 
or  device  visible  on  the  same,  intended 
to  distinguish  it  from  other  ballots 
voted  at  the  election,  it  shall  not  be 
received.  The  ballot  shall  contain  the 
names  of  the  persons  for  whom  he 
wishes  to  vote,  and  designate  the  office 
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he  desires  each  of  them  to  fill/  From 
that  time  until  the  passage  of  the  act 
of  1891,  this  portion  of  the  law,  pre- 
scribing the  mode  of  voting  and  de- 
fining a  ballot,  underwent  some  slight 
changes  but  remained  substantially  the 
same.  Under  the  new  constitution, 
that  portion  of  the  act  which  required 
the  ballot  to  be  folded  or  rolled  so 
that  its  contents  could  not  be  seen, 
could  not  be  retained  and  was  stricken 
out,  for  the  reason  that  the  present 
constitution  guarantees  to  the  citizen 
the  right  to  vote  an  open  ballot.  Im- 
mediately before  the  passage  of  the 
act  of  1891,  providing  for  the  present 
system  of  voting,  §  13  of  chapter  3 
of  the  Code  provided  that  'Every  per- 
son offering  to  vote  at  an  election  shall 
present  to  one  of  the  commissioners  a 
single  ballot,  written  or  printed  upon 
white  paper,  and  if  there  be  any  mark, 
color,  or  device  visible  on  the  same, 
intended  to  distinguish  it  from  other 
ballots  voted  at  the  election,  it  shall 
not  be  received.  The  ballot  sh^ll  con- 
tain the  names  of  the  persons  for  whom 
he  wishes  to  vote  and  designate  the 
office  he  desires  each  of  them  to  fill.* 
Acts,  1882,  §  13,  ch.  155."  Daniel  v. 
Simms,  49  W.  Va,  554,  562,  39  S.  E. 
690. 

Under  the  Code  of  I860.— "Under 
the  law  as  found  in  the  Code  of  1860, 
the  mode  of  voting  in  the  state  of 
Virginia,  of  which  this  state  was  then 
a  part,  was  viva  voce;  although  it 
was  provided  that  'In  an  election  for 
electors  for  president  and  vice-presi- 
dent of  the  United  States,  the  officer 
shall  receive  from  each  voter  a  paper 
or  ticket  containing  the  names  of  as 
many  persons  for  electors  as  the  state 
may  be  entitled  to  for  the  time  being. 
The  name  of  the  voter  shall  be  written 
on  the  back  of  the  paper,  and  he  shall 
also  declare  viva  voce  for  whom  he 
votes  as  electors,  either  by  repeating 
the  name  of  each  person  voted  for,  or 
by  any  other  distinct  designation  of 
them  collectively;  provided,  that  if  he 
be    dumb,    he    may    vote    by    ballot.'" 


Daniel  v.  Simms,  49  W.  Va.  554,  562, 
39   S.   E.   690. 

Printing,  Certification  and  Distribu- 
tion  under  the  Virginia  Statute. — By  an 

act  approved  March  4th,  1896  (Acts, 
1895-6,  p.  763)  amendatory  of  the  act 
of  March  6,  1894,  entitled  "An  act  to 
provide  for  ^  method  of  voting  by 
ballot,"  the  printing  of  the  ballots,  the 
certification  of  the  same  as  the  official 
ballots,  and  their  distribution  to  the 
judges  of  election  of  the  several  pre- 
cincts of  their  county  or  city,  are  del- 
egated to  the  electoral  board  of  each 
county  and  city.  Cleaves  v,  Terry,  93 
Va.  49,  25  S.  E.  552. 

2.  Secrecy  of  the  Ballot. 

The  West  Virginia  statute  of  1891 
as  well  as  the  constitution  thereof 
holds  the  secrecy  of  the  ballot  sacred. 
Kirkpatrick  v.  Board  of  Canvassers,  53 
W.   Va.   275,  44   S.   E.   465. 

"The  present  constitution  of  this 
state  was  adopted  in  1872,  nearly 
twenty  years  prior  to  the  passage  of 
the  act  of  1891,  and  §  2  of  article  4 
of  that  instrument  reads:  'In  all  elec- 
tions by  the  people,  the  mode  of  voting 
shall  be  by  ballot;  but  the  voter  shall 
be  left  free  to  vote  either  an  open, 
sealed  or  secret  ballot  as  he  may 
elect.*"  Daniel  v.  Simms,  49  W.  Va. 
554,  563,  39  S.   E.  690. 

The  vote  by  vallot  ex  vi  termini  im- 
plies a  secret  ballot.  Pearson  v.  Su- 
pervisors, 91  Va.  334,  21  S.  E.  483,  1 
Va.  Law  Reg.  176;  Cleaves  v,  Terry, 
93  Va.  491,  493,  25   S.   E.   552. 

3.  Blind  and  Illiterate  Voters. 

See    ante,    "Secrecy    of    the    Ballot," 
XI,  B,  2. 
Special    Constables — Their    Duties. — 

It  was  held,  in  Pearson  v.  Supervisors, 
91  Va.  322,  21  S.  E.  483,  1  Va.  Law  Reg. 
176,  under  act  of  March  6,  1894,  that 
the  special  constables  provided  for  in 
said  act  are  sworn  officers,  charged 
w^ith  the  gravest  duty  to  the  public 
in  which  every  citizen  is  interested, 
and  for  failure  to  perform  their  duty 
severe  penalties   are   inflicted.     Among 
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these  is  the  duty  to  render  to  those 
who  are  blind  or  unable  to  read  on  ac- 
count of  defective  education  every  as- 
sistance necessary  to  aid  the  elector 
in  preparing  his  ballot.  The  word 
"may,"  used  in  the  fifteenth  section 
of  this  act,  relating  to  the,  duty  of 
special  constables,  is  mandatory  and 
not  merely  permissive  and  directory. 

"It  is  obvious  that  one  who,  either 
from  physical  or  intellectual  blindness, 
is  unable  to  read,  is  wholly  incapable 
of  voting  by  ballot  without  assistance 
from  some  quarter.  The  law  recog- 
nizes this  and  seeks  to  provide  for  it. 
The  electoral  board  of  the  county  is, 
by  the  fifteenth  section,  required  to 
appoint  a  special  constable,  'who  shall 
be  an  honest  ^nd  discreet  person  of 
said  precinct  and  be  able  to  read  and 
write,  and  who  shall  be  a  conservator 
of  the  peace,  and  shall  be  especially 
charged  with  enforcing  the  provisions 
of  this  act,  having  all  the  powers  of  a 
constable.'  He  is  required  to  take  an 
oath  faithfully  to  perform  his  duties, 
and  for  a  corrupt  violation  thereof  is 
punishable  by  a  fine  of  not  less  than 
$500  and  imprisonment  for  not  less 
than  one,  nor  more  than  twelve  months, 
in  jail.  The  act  provides,  in  the  fif- 
teenth section,  that  *at  the  request  of 
any  elector  in  the  voting  booth,  who 
may  be  physically  or  educationally  un- 
able to  vote,  the  said  special  constable 
may  render  him  assistance  by  reading 
the  names  and  offices  on  the  ballot, 
and  pointing  out  to  him  the  name  or 
names  he  may  wish  to  strike  out,  or 
otherwise  aid  him  in  preparing  his 
ballot.  In  csise  said  elector  be  blind, 
said  special  constable  shall  prepare 
said  ballot  for  said  elector  in  accord- 
ance with'  the  instructions  of  said 
elector.'"  Pearson  v.  Supervisors,  91 
Va.  322,  332,  21  S.  E.  483,  1  Va.  Law 
Reg.  176. 

A  vote  by  ballot  ex  vi  termini  im- 
plies a  secret  ballot;  and  the  secrecy 
of  the  ballot  is  a  right  which  inheres 
in  the  voter;  but  a  blind  man  or  a  man 
unable    to    read,    must,    in    the    nature 


of  things  so  far  compromise  this  right 
of  secrecy  as  to  obtain  the  aid  of 
others  in  the  preparation  of  his  ballot; 
for  which  purpose  a  constable  is  pro- 
vided by  the  statute.  It  is  therefore 
the  duty  of  the  special  constable, 
which  he  is  sworn  to  faithfully  exe- 
cute, to  assist  the  voters  in  preparing 
their  ballot,  when  requested,  to  observe 
all  his  rights  and  to  keep  the  secrecy 
of  his  ballot  inviolate.  Pearson  v.  Su- 
pervisors, 91  Va.  322,  21  S.  E.  483,  1 
Va.  Law  Reg.  176. 

The  oath  of  office  of  the  constable 
appointed  under  the  Act  of  March  6, 
1894,  binds  him  to  the  performance  of 
the  duties  imposed  upon  him  not  only 
by  statute,  but  by  the  constitution. 
He  must  observe  and  respect  all  the 
rights  of  the  voter,  and  amongst  these 
not  the  least  important  is  to  have  the 
secrecy  of  his  ballot  kept  inviolate; 
and  for  a  breach  of  this  duty  upon  the 
part  of  the  constable,  he  will  become 
amenable  to  all  the  pains  and  penalties 
provided  by  law.  Pearson  v.  Super- 
visors, 91  Va.  322,  323,  21  S.  E.  483, 
1  Va.  Law  Reg.  176. 

4.    Marking  the  Ballot 

See  also,  ante,  "Irregularities  of 
Voters,"  XI,  A,  2. 

"A  ballot  has  been  defined  as  'A 
piece  of  paper,  or  suitable  material 
with  the  name  written  or  printed  upon 
it,  of  the  person  to  be  voted  for.' " 
Daniel  v.  Simms,  49  W.  Va.  554,  560, 
39  S.  E.  690,  quoting  Cush.  Leg.  As- 
semb.,  §  103;  Cooley's  Cons.  Lim.  760. 

A  ballot,  prepared  and  perfected  un- 
der the  provisions  of  §  34  of  chapter 
3  of  the  West  Virginia  Code,  is  one 
of  the  columns  on  the  ballot  sheet 
described  in  said  section,  so  changed 
as  to  suit  the  wishes  of  the  voter,  and 
is  a  list  in  one  of  such  columns  of  the 
names  of  all  the  persons  for  whom  the 
voter  desires  to  vote,  with  the  desig- 
nation of  the  office  he  desires  each  of 
them  to  fill;  and  every  other  column 
on  the  ballot  sheet  must  be  defaced 
in   the  manner  prescribed   in   said  sec- 
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tion.    Daniel  v.  Simms,  49  W.  Va.  554, 
39   S.    E.   690. 

Voter  Must  Only  Use  One  Column. 
— The  provisions  of  §  34  of  chapter 
3  of  the  Code,  requiring  the  names  of 
all  persons  for  whom  the  voter  desires 
to  vote  to  be  placed  in  one  of  such 
columns,  and  all  other  columns  on  the 
sheet  to  be  defaced,  are  mandatory; 
and,  if  the  voter,  in  the  preparation 
of  his  ballot,  violates  said  provisions, 
his  vote  can  not  be  counted,  although 
his  intention  to  vote  for  certain  can- 
didates may  be  clearly  expressed  upon 
the  ballot  sheet.  Daniel  v.  Simms,  49 
W.    Va.    554,    39    S.    E.    690. 

Such  regulations  of  the  constitutional 
right    of   the   citizen   to   vote   are    rea- 
sonable and  do  not  abridge  or  unduly  j 
impede  the  exercise  of  such  right,  al-  | 
though  by  disregarding  them  the  voter  I 


disfranchises     himself,    provided     such  : 
regulations  are  plain  and  may  be  easily 
observed.     Daniel  v.  Simms,  49  W.  Va. 
554,    555,    39    S.    E.    690. 

Section  34  of  chapter  3  of  the  West 
Virginia    Code    of    1899,    though    man- 
datory, is  not  unconstitutional  because 
it    violates    the    general    provision    of  i 
the    constitution    that   "The   male   citi-  : 
zens    shall    be    entitled    to   vote    at    all  j 
elections"    as    wide    powers    are    given  | 
to    the   legislature    under   art.   4,   §    11, 
of  the   constitution.     Morris  v.   Board 
of   Canvassers,   49    W.   Va.   251,    34    S. 
E.   500. 

Two  of  four  columns  on  a  ballot 
sheet  are  defaced;  the  republican  col- 
umn is  not  defaced;  the  democratic 
is  defaced  by  broken  lines  as  to  all  its 
offices  and  candidates  except  two,  and 
their  names  are  skipped  by  the  lines 
and  thus  left  on  that  ballot,  but  their 
names  are  written  in  the  republican 
column  for  the  same  offices  for  which 
they  stand  in   the  democratic   column. 


The    republican    ballot    only   has    been 


! 

voted.  The  voter  has  not  voted  two  j 
ballots.  Doll  V.  Bender,  55  W.  Va.  ! 
404,  47  S.  E.  293.  i 

A  voter   most   use   only  one   of  the 
ballots    on    the    election    ballot    sheet, 


and  the  names  of  all  candidates  for 
whom  he  votes  must  be  found  on  that 
one  ballot.  If  some  names  are  on  one 
ballot,  some  on  another,  the  voter 
does  not  vote  for  any  candidate.  Mor- 
ris V.  Board  of  Canvassers,  49  W.  Va, 
251,    38    S.    E.    500. 

^'Great  emphasis  is  laid  by  counsel 
for  Morris  on  the  case  of  Dunlevy  v. 
County  Court,  47  W.  Va.  513,  35  S.  E. 
956,  to  sustain  the  theory  that  the  pro- 
visions of  the  statute  under  consid- 
eration are  merely  directory,  and  the 
voter  must  get  his  vote,  no  matter  how 
many  ballots  he  uses,  and  no  matter 
how  he  indicates  his  choice,  so  only 
that  choice  is  clear.  That  case  did 
not  pass  on  the  question  involved  in 
this  case.  This  question  was  not 
raised  in  argument  or  discussed  in  the 
opinion,  except  inferentially.  It  passed 
on  the  question  how  the  voter's  will 
must  be  manifested  on  one  ballot,  not 
whether  he  could  use  several  ballots. 
By  no  means  do  we  intend  to  deny 
that  the  Australian  law  has  some  pro- 
visions that  art  merely  directory." 
Morris  v.  Board  of  Canvassers,  49  W. 
Va.   251,   38   S.   E.*500,   505. 

Intention  of  Voter. — The  courts  are 
strongly  inclined  to  hold  up  the  le- 
gality of  ballots,  not  entirely  conform- 
ing to  the  requirements  of  law.  if  the 
intention  of  the  voter  can  be  ascer- 
tained, but  statutes  prescribing  the 
form  of  ballots  and  kind  of  paper  on 
which  they  are  to  be  printed,  and  pro- 
hibiting marks,  figures  or  devices 
thereon,  by  which  one  can  be  distin- 
guished from  another,  are  designed  to 
preserve  the  secrecy  of  the  ballot  and 
to  prevent  fraud,  intimidation  or  bri- 
bery, and  they  are  generally  held  to 
be  mandatory,  and  are  always  so  held 
when  such  statutes  provide  that  a  bal- 
lot varying  from  such  requirements  shall 
not  be  counted.  Daniel  v.  Simms,  49 
W.  Va.  554,  39  S.  E.  690.  See  also, 
Morris  v.  Board  of  Canvassers,  49  W. 
Va.   251,  38  S.   E.   500. 

"It  was  the  law,  before  the  enact- 
ment of  the  Australian  ballot,  that  the 
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voter's  intent  must  be  sought  and  ob- 
served from  his  ballot.  His  ballot 
might  be  awkward  and  irregular,  but 
where  his  intent  is  plain,  that  intent 
must  stand.  We  can  not  think  the 
new  system  has  wholly  abrogated  this 
rule.  The  paper  is  a  ballot  still  to 
express  intent.  We  can  not  think  that 
we  can  not  look  at  intention.  Some 
cases  do  hold  that  under  this  new  sys- 
tem, looking  at  its  object  to  suppress 
fraud,  bribery  and  other  election  evils, 
the  voter  must  strictly  follow  the  stat- 
ute; that  the  legislature  has  told  him 
just  how  he  shall  vote,  and  departure 
from  it  loses  him  his  vote;  but  the 
better  opinion  seems  to  be  ths^t  gen- 
erally, where  the  statute  does  not  ex- 
pressly, or  by  plain  implication,  re- 
ject the  ballot,  it  is  not  to  be  cast  out." 
Doll  V.  Bender,  55  W.  Va  404,  408, 
47  S.  E.  293. 

"A  ballot  is  a  paper  to  express  in- 
tent, and  where  its  language  is  plain, 
we  must  take  it,  and  not  go  to  guess- 
ing that  the  voter  meant  something 
else."  Stanton  v,  WolmesdorflF,  55  W. 
Va.    601,   603,   47    S.    E.   245. 

Where  Name  Is  Substituted.— The 
provision  in  W.  Va.  Code,  1899,  ch. 
3,  §  34,  that  where  a  name  is  substi- 
tuted for  one  on  a  ballot  it  must  be 
written  in  the  space  below  the  printed 
name,  is  directory.  Though  the  name 
is  not  there  written,  the  vote  will  be 
counted  for  the  written  name  for  the 
office  for  which  it  is  plainly  intended. 
Doll  v.  Bender,  55  W.  Va.  404,  47  S. 
E.  293. 

Though  a  candidate's  name  is  writ- 
ten in  the  space  above  the  office  on  a 
ballot,  it  will  be  held  a  vote  for  him 
for  the  office  below  his  name  where 
the  printed  name  far  that  office  is 
erased  and  that  above  the  written  name 
is  not  erased.  Doll  z/.  Bender,  55  W. 
Va.  404,  47  S.  E.  293,  citing  Dunlevy 
V.  County  Court,  47  W.  Va.  513,  35 
a  E.  956. 

Where  a  name  is  written  in  the 
space  between  two  offices,  and  the 
printed    names    of   the    candidates   are 


not  erased,  the  ballot  counts  for  the 
office  above  the  written  name  and  for 
that  name,  not  for  the  candidate  for 
the  office  below,  though  it  would  be 
otherwise  if  the  printed  name  of  the 
candidate  for  the  office  below  were 
erased.  Doll  v.  Bender,  55  W.  Va.  404, 
405,  47  S.  E.  293. 

"It  is  urged  that  in  Morris  v.  Board 
of  Canvassers,  49  W.  Va.  251,  38  S.  E. 
500,  the  opinion  holds  the  statute,  in 
general  sense,  mandatory,  and  partic- 
ularly that  the  law  requiring  a  voter 
who  does  not  wish  to  vote  for  the 
printed  candidate  to  write  another  name 
in  the  space  below  the  printed  name, 
is  mandatory,  so  that  the  substituted 
name  must  be  put  in  that  space,  and 
if  it  is  not,  it  is  no  vote.  It  will  be 
seen  that  the  reference  in  that  case 
to  the  space  below  the  printed  name 
was  as  an  argument  under  the  statute  to 
show  that  one  column  must  be  selected 
and  made  the  sole  expression  of  the 
voter's  will.  The  question  whether, 
after  one  column  has  been  selected  and 
the  others  erased,  the  voter  must  write 
the  substituted  name  in  that  space  and 
nowhere  else,  was  not  up  in  that  case. 
This  case  does  present,  in  the  ballot 
now  in  hand,  that  question.  In  that 
case  it  is  definitely  stated  that  there 
are  provisions  in  this  statute  that  are 
merely  directory.  We  did  not  intend 
to  hold  that  the  provision  as  to  put- 
ting the  name  in  this  space  is  man- 
datory. It  was  not  in  the  mind."  Doll 
z\  Bender,  55  W.  Va.  404,  408,  47  S. 
E.   293. 

Defacement  of  Ballots. — Though  de- 
facing lines  do  not  pass  entirely 
through  a  ballot  or  its  heading,  yet 
if  it  is  manifest  thsit  the  voter  did 
not  intend  to  vote  that  ballot,  the  de- 
facement is  sufficient.  Doll  v.  Bender, 
55  W.  Va.  404,  47  S.  E.  293. 

Though  lines  through  the  heading  of 
a  ballot  or  through  the  ballot  are  not 
used,  still  if  other  marks  of  cancella- 
tion are  used,  and  they  plainly  indicate 
that  the  ballot  h^s  not  been  voted, 
the    ballot    is    efTectually    defaced,    and 


Elections 


23 


can  not  be  counted.  Doll  v.  Bender, 
55  W.  Va.  404,  47  S.  E.  293. 

Defacing  marks  to  cancel  a  ballot 
must  be  within  the  ballot  column  or 
its  heading.  Words  only  above  the 
heading  or  elsewhere  outside  the  ballot,, 
such  as  "I  vote  this  ticket,"  do  not 
select  that  ballot  ^nd  cancel  the  others. 
Doll  v.  Bender,  55  W.  Va.  404,  405, 
47    S.   E.   293. 

A  ballot  from  which  some  of  the 
offices  and  names  of  candidates  for 
them  have  been  cut  entirely  out  with 
a  knife,  instead  of  being  erased  with 
a  pen  or  pencil,  is  a  good  ballot  for 
the  offices  and  candidates  left  in  it. 
The  provision  of  the  statute  requiring 
erasure  with  pen  or  pencil  is  directory. 
Doll  V.  Bender,  55  W.  Va.  404,  405, 
47   S.   E.  293. 

Distinguishing  Marks.  —  Distinguish- 
ing marks  on  a  ballot  will  not  cause 
its  exclusion  from  the  count.  The 
court  says:  "We  hold  that  such  mark 
does  not  destroy  the  ballot,  on  the 
principal  that  a  citizen  can  be  dis- 
franchised only  by  clear  expression  of 
legislative  intent  to  do  so.  The  leg- 
islature has  not  said  that  this  mark 
shall  reject  the  ballot.  It  had  the  par- 
ticular matter  under  consideration.  It 
selected  its  penalty.  It  made  the  act 
a  crime,  but  did  not  add  that  the  bal- 
lot should  not  be  counted."  Doll  v. 
Bender,  55  W.  Va.  404,  410,  47  S.  E. 
293.  See  post,  "Voting  Illegal  Ballot 
or  Illegal  Use  of  Legal  Ballot," 
XIV,  B. 

Time  for  Preparing  Ballot — Under 
the  statute,  March  6,  1894,  providing 
for  voting  in  booths,  a  limit  to  the 
time  for  the  preparation  of  ballots  was 
an  obvious  necessity,  for  which  the 
legislature  had  a  right  to  provide,  and 
the  court  can  not  as  a  proposition  of 
law,  decide  that  the  time  allowed  by 
the  statute  is  inadequate.  The  act 
places  no  limit  on  the  number  of 
booths  thsit  may  be  supplied,  and  the 
county  courts  have  full  power  to  mul- 
tiply the  voting  precincts  to  meet  the 


necessities  of  the  people.  Pearson  v. 
Supervisors,  91  Va.  322,  21  S.  E.  483, 
1  Va.   Law   Reg.   176. 

5.  Custody  of  the  Ballots. 

See  post,  "Ballots  as  Evidence,"  XI, 
B,  6. 

When  all  the  ballots  cast  at  all  the 
precincts  in  an  election  held  in  the 
county  have  been  kept  in  proper  cus- 
tody, and  the  packages  of  ballots  voted 
at  one  of  the  precincts  nevertheless 
bear  evidence  of  having  been  tampered 
with,  that  fact  does  not  vitiate  the 
ballots  cast  at  the  other  precincts. 
Stafford  v.  Board  of  Canvassers  (W. 
Va.)  ,  49  S.  E.  364. 

When  the  clerk  of  a  county  court 
has  laid  before  the  board  of  canvas- 
sers of  the  county,  for  the  purposes 
of  a  recount,  the  ballots,  poll  books, 
and  other  returns  of  the  election,  and, 
without  just  cause,  has  refused  to  re- 
ceive back  into  his  custody  the  ballots 
and  care  for  them  during  the  recesses 
of  the  board,  while  engaged  in  the  re- 
count, such  board  may  lawfully  com- 
mit the  care  and  custody  of  the  ballots 
to  the  sheriff  of  the  county.  Stafford 
V.  Board  of  Canvassers  (W.  Va.),  49  S. 
E.   364. 

Retention  of  one  or  both  of  the  keys 
to  the  ballot  boxes,  although  the  bal- 
lots are  in  the  boxes,  by  the  board  of 
canvassers  or  a  member  thereof,  does 
not  justify  the  refusal  of  the  clerk  to 
preserve  and  be  rcspossible  for  the  bal- 
lots. Stafford  v.  Board  of  Canvassers 
(W.  Va.),  49  S.   E.  364. 

6.  Ballots  as  Evidence. 

See  post,  "Evidence,"  XIII,   E. 

Certificates  of  the  result  of  an  elec- 
tion made  by  the  commissioner  at  the 
precincts  are  prima  facie  evidence  of 
such  result.  The  ballots,  if  identified 
as  the  same  cast,  are  primary  and 
higher  evidence;  but,  in  order  to  con- 
tinue the  ballots  controlling  as  evi- 
dence, it  must  appear  that  they  have 
been  preserved  in  the  manner  and  by 
the  officers  prescribed  in  the  statute, 
and    that    while    in    such    custody    they 
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have  not  been  so  exposed  to  the  reach 
of  unauthorized  persons,  as  to  afford 
a  reasonable  probability  of  their  hav- 
ing been  changed  or  tampered  with. 
If  there  has  been  an  opportunity  for 
tampering  with  ballots,  they  lose  their 
character  as  primary  evidence.  Mc- 
Crary,  Elect,  §  443.  (By  two  judges.) 
Dent  V.  Commissioners,  45  W.  Va.  750, 
32  S.  E.  250. 

If  there  is  evidence  tending  to  show 
that  ballots  are  not  sealed  up  after 
being  counted  by  the  precinct  election 
officers,  the  ballots,  on  recount,  are  not 
the  best  evidence,  but  the  result  will 
be  governed  by  the  precinct  certifi- 
cates, where  the  certificates  and 
the  recount  differ  in  result.  (By 
two  judges.)  The  court  says: 
"Judge  English,  in  an  opinion  con- 
curred in  by  Judge  Dent,  in  a  case 
where  there  was  no  whisper  that  the 
ballots  were  not  the  true  ones  cast, 
held  that  when  they  were  not  sealed  up 
they  could  not  be  counted.  Snodgrass 
V.  Wetzel  County  Court,  44  W.  Va.  56, 
29  S.  E.  1035.  He  said  that  the  law 
did  not  intend  that  even  the  clerk 
should  have  access  to  ballots  required 
by  law  to  be  returned  in  a  sealed 
package,  properly  indorsed,  until  such 
package  was  opened  by  the  canvassers. 
But  there  was  the  precinct  certificates, 
showing  the  same  result  as  the  bal- 
lots, while  here  they  differ."  Dent  v. 
Commissioners,  45  W.  Va.  750,  32  S. 
E.  -250,   253. 

XII.  Ascertainment  of  Result 

A.    IN  GENERAL. 

Return  of  Poll  by  Commissioners — 
Presumption  of  True  Result. — The  re- 
turn of  a  poll  by  the  commissioner  of 
the  election  is  prima  facie  the  true 
result  of  the  election  and  will  not  be 
reversed  by  the  court  because  of  mis- 
conduct of  the  election  officers  or  other 
persons,  unless  it  plainly  appears  that 
such  misconduct  changed  the  result  of 
the  election.  Dial  v.  Hollandsworth,  39 
W.    Va.    1,    19    S.    E.    557;    Minear    v. 


Tucker  County  Court,  39  W.  Va.  627, 
20  S.  E.  659. 
Use     of     Registration     Books.— The 

commissioners  of  election  are  the  body 
to  compute  and  ascertain  the  number 
of  registered  voters  in  the  county,  the 
number  of  votes  cast  at  the  election, 
to  separate  them  and  ascertain  for 
whom,  or  for  what  purpose  the  ma- 
jority of  votes  were  cast.  In  ascertain- 
ing and  reporting  the  number  of  regis- 
tered voters  in  the  county  they  are 
to  be  guided  and  controlled  by  the  reg- 
istration books.  But  where  the  register 
had  recorded  therein  the  death  or  re- 
moval of  a  person  registered,  it  was 
proper  to  omit  his  name  from  the 
count.  Redd  v.  Supervisors,  31  Gratt. 
695;  Brown  v.  Randolph  County  Court, 
45  W.  Va.  827,  32  S".  E.  165. 

Speedy  Ascertainment  of  Result. — 
"The  speedy  ascertainment  and  decla- 
ration of  the  result  of  elections  has 
been  declared  by  the  legislature  to  be 
a  part  of  our  state  policy.  Section  89 
of  chapter  3  of  the  Code  says:  *A 
mandamus  shall  lie  from  the  supreme 
court  of  appeals  or  any  one  of  the 
judges  thereof  in  vacation,  returnable 
before  said  court  to  compel  any  officer 
herein  to  do  and  perform  legally  any 
duty  herein  required  of  him.'  This 
statute  is  clearly  intended  to  hasten 
the  ascertainment  and  declaration  of 
the  results  of  elections,  as  well  as  the 
performance  of  other  duties  by  elec- 
tion officers.  It  has  been  so  con- 
structed and  applied.  Morris  v.  Board 
of  Canvassers,  49  W.  Va.  251,  38  S.  E 
500;  Daniel  v.  Simms,  49  VV.  Va.  554, 
39  S.  E.  690.  See  also,  Dunlevy  t. 
County  Court,  47  W.  Va.  3ia,  35  S. 
E.  956,  and  Marcnm  v.  Ballot  Com- 
missioners, 42  W.  Va.  263,  26  S.  E. 
281,  36  L.  R.  A.  296."  Kirkpatrick  v. 
Board  of  Canvassers,  53  W.  Va.  275, 
44  S.  E.  465.  See  post,  "Mandamus,'^ 
XIII,  D,  5.  See  also,  post,  "In  Gen- 
eral,"  XIII,  A. 

B.  VOTES  NECESSARY  TO  CARRY 
AN  ELECTION. 

"When  the  law  requires,  for  the  elec- 
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tion  of  an  office  or  the  carrying  of  a 
measure,  a  vote  of  a  majority,  or  a 
specified  proportion  of  the  legal  or 
qualified  voters,  it  is  generally  consid- 
ered sufficient  if  the  required  propor- 
tion of  the  votes  actually  cast  is  in 
favor  of  the  candidate  or  measure,  and 
there  is  no  necessity  for  any  inquiry 
as  to  the  actual  number  of  voters  in 
the  district;  for  it  is  presumed  that 
all  legal  electors  voted,  or,  if  they  did 
not,  that  they  acquiesced  in  the  action 
of  those  who  did.  It  would  seem  that 
an  application  of  the  same  principle 
would  lead  to  the  conclusion  that, 
where  a^  measure  is  submitted  to  the 
voters  at  a  general  election,  or  at  the 
same  time  as  other  measures,  it  should 
be  considered  carried  if  a  majority,  or 
the  required  proportion,  of  the  votes 
actually  cast  for  or  against  such  meas- 
ure are  in  the  affirmative;  and  there 
are  cases  supporting  this  view.  But 
the  great  weight  of  authority  is  other- 
wise, and  supports  the  view  that,  in^ 
order  to  pass  such  a  measure,  it  must 
have  the  actual  affirmative  vote  of  a 
majority,  or  the  required  proportion, 
of  those  who  participate  in  the  elec- 
tion." 10  Amer.  &  Eng.  Ency.  of  Law, 
754  (2d  Ed.),  quoted  in  Davis  v. 
Brown,  46  W.  Va.  716,  34  S.  E.  839. 

*'Where  voters  do  not  come  to  the 
polls  at  all,  they  need  not  be  inquired 
after;  they  do  not  exist,  no  matter 
how  many  there  may  be.  This  is  so 
though  the  law  require  the  assent  of  a 
majority  of  the  voters  of  a  county  or 
district  to  elect  an  officer  or  approve 
a  measure.  'All  qualified  voters  who 
absent  themselves  from  an  election 
duly  called  are  presumed  to  assent  to 
the  expressed  will  of  the  majority  of 
those  voting,  unless  the  Uw  providing 
for  the  election  otherwise  declares. 
Anj'  other  rule  would  be  productive  of 
the  greatest  inconvenience,  and  ought 
not  to  be  adopted,  unless  the  legisla- 
tive will  to  that  effect  be  clearly  ex- 
pressed.' So  says  the  opinion  in  Cass 
Co.    V.    Johnson,   95    U.    S.    369,    24    h. 


Ed.  416."  Davis  v.  Brown,  46  W.  Va. 
716,  34  S.   E.  839,  840. 

When  the  legislature  requires  that  a 
majority  of  the  registered  votes  shall 
be  given  in  order  to  the  accomplish- 
ment of  a  particular  end,  it  does  not 
mean  simply  a,  majority  of  the  votes 
entered  on  the  poll  books,  but  a  ma- 
jority of  those  whose  names  are  reg- 
istered as  voters  in  the  proper  regis* 
tration  books  kept  for  that  purpose. 
Chalmers  v.  Funk,  76  Va.  717,  720. 
See  the  title  INTOXICATING  LIQ- 
UORS. 

As  to  the  majority  necessary  to  carry 
an  election  for  removal  of  a  county 
seat,  see  the  title  COUNTIES,  vol.  3, 
p.  652. 

C.   CANVASS  OF  BALLOTS. 

See  ante,  "Nature  of,"  VII,  C,  2; 
post,  "Canvass  of  Returns,"  XII,  D; 
"Mandamus,"  XIII,  D,  5. 

Ministerial  Duty. — Under  the  pres- 
ent election  law  of  this  state,  the  du« 
ties  of  the  board  of  canvassers  in 
recounting  the  ballots  are  purely  min- 
isterial, and  not  judicial,  and  it  is  its 
leg^al  duty  to  count  all  ballots  or  parts 
of  ballots  where  the  intention  of  the 
voter  appears  from  the  face  of  the 
ballots,  though  not  marked  or  erased 
in  the  plain  manner  directed  in  the 
statute,  and  to  reject  all  ballots  or 
parts  of  ballots  where  such  intention 
does  not  appear  from  the  face  of  the 
ballots.  If,  from  the  face  of  his  bal- 
lot, the  intention  of  the  voter  is  ap- 
parent as  to  his  choice  of  candidates 
for  any  office,  his  vote  should  be 
counted  as  to  «uch  office,  although  his 
intention  as  to  other  candidates  for 
other  offices  be  nonascertainable,  and 
the  ballot  invalid  as  to  them.  Dunlevy 
V.  County  Court,  47  W.  Va.  513,  35  S. 
E.  956.  Compare  Dent  v.  Commis- 
sioners, 45  W.  Va.  750,  32  S.  E.  250. 

"Under  the  statute,  the  counting  of 
ballots  is  purely  a  ministerial  act.  The 
face  of  the  ballot  must  show  the  re- 
corded intention  of  the  voter  as  to 
any  office.     If  this  appears,  it  must  be 
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counted  as  to  such  office.  If  it  does 
not,  it  must  be  rejected.  The  facts 
being  set  at  rest  by  the  ballot,  the  law 
allows  the  board  of  canvassers  no  dis- 
cretion. They  must  obey  the  behests 
of  the  law,  and  mandamus,  both  at 
common  law  and  now  by  virtue  of 
the  statute,  is  the  only  adequate  rem- 
edy to  compel  the  board  to  discharge 
its  legal  duties  in  this  respect.  Sec- 
tion 89,  ch.  25,  acts,  1893."  Dunlevy 
V.  County  Court,  47  W.  Va.  513,  35 
S.  E.  956,  958,  citing  Hebb  v.  Cayton, 
45  W.  Va.  578,  32  S.  E.  187;  Marcum 
V.  Ballot  Commissioners,  42  W.  Va. 
263,   26    S.    E.    281,   36   L.    R.    A.    296. 

'"The  action  of  canvassers  in  count- 
ing or  recounting  ballots  is  purely  a 
ministerial  act,  one  which  the  law 
commands  them  to  do.  Brazie  v, 
Fayette  County  Comm'rs,  25  W.  Va. 
213;  Marcum  v.  Ballot  Commissioners, 
42  W.  Va.  263,  26  S.  E.  281.  They 
have  no  choice  to  do  or  not  do  it, 
under  proper  circumstances."  Hebb  v. 
Cayton,  45  W.  Va.  578,  32  S.  E.  187, 
188. 

"The  board  of  canvassers  is  merely 
a  body  to  canvass  the  returns  of  elec- 
tions for  public  officers,  acting  sim- 
ply on  the  certificates  sent  from  voting 
precincts  by  certain  officers  holding 
the  election,  and  recounting  ballots 
when  demand  is  made.  They  may 
send  for  those  precinct  officers  to  as- 
certain the  true  result;  but  they  hear 
no  contests  judicially,  no  evidence  of 
fraud  in  the  election.  They  act  min- 
isterially only.  If  any  candidate 
claims  that  the  election  is  fraudulent 
or  in  any  wise  illegal,  or  that  ballots 
are  unlawfully  counted  against  him,  or 
not  counted  for  him,  he  must  get  re- 
lief by  contest  as  provided  in  the  stat- 
ute." Brown  v.  Randolph  County 
Court,  45  W.  Va.  827,  32  S.  E.  165, 
citing  Brazie  v.  Fayette  County 
CommVs,  25  W.  Va.  213. 

"So,  in  Brazie  v.  Fayette  County 
Comm'rs,  25  W.  Va.  213,  this  court 
held,  that  where  the  commissioners  of 
the  county  court  met,  under  §  21,  ch. 


155,  acts,  1882  (Warth's  Amended 
Code,  ch.  3,  §  21),  five  days  after  an 
election,  and  under  certain  detailed  and 
prescribed  regulations,  to  ascertain  the 
result  of  the  election  in  this  county, 
and  made  out  and  signed  certificates 
stating  the  vote  cast  in  the  county 
for  each  officer  voted  for  at  the  elec- 
tion, they  met  not  as  a  county  court, 
but  as  a  board  of  canvassers,  and  as 
such  they  had  only  such  powers  as 
were  specified  in  that  act;  that  is  to 
say,  the  power  to  examine  the  poll 
books  and  certificates  from  the  differ- 
ent precincts  presented  to  them  by  the 
precinct  officers  of  the  election.  They 
could  compel  the  attendance  of  any  of 
these  precinct  officers,  or  ^ny  one  else 
present  at  the  election,  to  answer  ques- 
tions under  oath  respecting  the  elec- 
tion, and  make  such  orders  as  were 
necessary  to  procure  correct  returns 
from  all  the  precincts;  and,  on  the  de- 
mand of  a  candidate,  they  might  open 
any  of  the  sealed  packages  of  ballots 
*from  any  of  the  precincts,  and  recount 
the  same.  But  they  had,  as  a  board 
of  canvassers,  only  these  few  specified 
powers,  and  none  others.  And  that 
while  some  of  these  limited  powers 
required  judgment  and  discretion  in  the 
proper  exercise  of  them,  yet  the  duties 
of  these  commissioners,  when  thus  as- 
sembled simply  to  make  out  certifi- 
cates of  the  votes  cast  in  the  county 
for  each  officer,  were,  like  those  of 
other  canvassing  boards,  ministerial  in 
their  character,  and  not  judicial.  And 
in  showing  that  their  duties  were  of 
this  character,  and  that  they  ought  not 
to  be  regarded  as  acting  as  a  court,  we 
pointed  out  the  fact  that  they  kept 
no  record  of  their  proceedings,  and 
only  signed  the  certificate  stating  the 
whole  number  of  votes  cast  for  each 
candidate  in  the  county,  and  this  was 
simply,  under  the  act,  based  on  the 
returns  after  they  had  been  verified  and 
made  right  so  far  as  they  could  be 
by  the  limited  powers  conferred  on 
these  canvassers.  They  had,  while  so 
acting  as  a  board  of  canvassers,  no  au- 
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thority  to  go  beyond  or  behind  these 
returns.  They  had  no  authority  to 
strike  from  or  add  to  the  list  of  voters 
certified  to  them  from  the  several  pre- 
cincts. They  are  not  by  this  act  au- 
thorized, as  a  court  would  be,  to  sum- 
mon witnesses  generally,  and  to  ex- 
amine them,  in  order  to  ascertain  the 
real  legal  vote  cast  at  the  several  pre- 
cincts. They  must  take  the  returns 
to  be  correct  as  returned  and  certified 
to  them  by  the  precinct  officers,  when 
these  returns  and  certificates  have  been 
examined  and  tested  by  the  exercise  of 
the  limited  powers  conferred  on  them. 
Of  course,  certificates  given  by  these 
commissioners,  as  by  other  canvassing 
boards,  can  not  ultimately  determine 
the  right  of  any  person  to  hold  an 
office — they  are  only  prima  facie  cor- 
rect, throwing  on  any  one  who  con- 
tests an  office  by  a  regular  judicial 
proceeding  the  burden  of  proving  that 
he  had  received  a  majority  of  the  legal 
vote  cast;  and  ample  provision  is  made 
by  our  statute  law  for  thus  judicially 
contesting  the  right  to  hold  any  office 
conferred  by  the  popular  suffrage. 
See  chapter  103,  acts,  1882,  p.  304 
(Warth's  Amended  Code,  ch.  6,  p.  60)." 
Poteet  V.  Commissioners,  30  W.  Va. 
58,  3   S.   E.   97,   107. 

It  is  the  ministerial  duty  of  the  board 
of  canvassers  to  make  a  careful  record 
of  every  ballot  rejected  by  it,  with  the 
reasons  therefor,  and  the  identifica- 
tion of  such  ballot  as  a  part  of  such 
record.  Dunlevy  v.  County  Court,  47 
W.   Va.   513,  35   S.   E.   956. 

In  West  Virginia  Prior  to  1891. 

Power  of  Commissioners  in  Canvass- 
ing Returns. — If  no  ballots  are  re- 
turned, or  if  those  returned  are  shown 
to  be  forged  or  fraudulent,  and  not  the 
true  ballots  cast  at  the  election,  the 
commissioners  have  the  power  to  re- 
ject qnd  refuse  to  count  them,  not- 
withstanding the  returns  are  "duly  and 
legally  certified;"  as  the  county  court 
commissioners  are  officers  duly  elected 
by  the  people,  and  in  passing  upon  the 


I  result  of  an  election  act  in  a  quasi 
I  judicial  capacity.  Fleming  v.  Commis- 
sioners, 31  W.  Va.  608,  8  S.  E.  267; 
Brazie  v,  Fayette  County  Comm'rs,  25 
W.  Va.  213,  221;  Chenowith  v.  Com- 
missioners, 26  W.  V^.  230.  See  ante, 
"Under  the  West  Virginia  Law,"  VII. 

C,  2,  b. 

Right  to  Recount. — A  candidate  ask- 
ing a  recount  of  ballots  need  not  assign 
errors  in  the  first  count,  or  give  any 
reason  for  a  recount.  Hebb  v.  Cayton, 
45  W.   Va.   578,  32   S.   E.   187. 

Where  ballots  once  recounted  as  be- 
tween candidates  for  one  office  are 
again  sealed  up,  that  will  not  debar 
■  a  candidate  for  another  office  from 
'  demanding  a  recount  as  to  the  office 
for  which  he  was  a  candidate.  Hebb 
V.  Cayton,  45  W.  Va.  578,  32  S.  E.  187. 

The  county  commissioners,  in  re- 
viewing the  returns  of  an  election  after 
they  have  opened  the  sealed  packages 
I  returned  by  the  district  commissioners, 
recounted  them  upon  demand  of  an 
opposing  candidate  and  again  sealed 
up  the  ballots,  can  not  under  the  pro- 
visions of  §  21,  ch.  155,  acts,  1882,  W. 
Va.,  upon  a  subsequent  demand  of 
either  of  the  said  opposing  candidates 
reopen  the  packages  and  recount  the 
ballots  the  second  time.  Chenowith 
V.  Commissioners,  26  W.  Va.  230. 

"Though  a  candidate  has  no  right 
to  a  second  recount,  surely  a  member 
of  the  board  has,  in  order  to  finally 
make  up  his  mind."  Dent  v.  Commis- 
sioners, 45  W.  Va.  750,  32  S.  E.  250. 

D.  CANVASS  OF  RETURNS. 

See  ante,  "Nature  of,"  VII,  C,  2; 
"Canvass  of  Ballots,"  XII,  C;  post, 
"Mandamus,"  XIII,   D,  5. 

Powers  and  Duties  of  Commissioners 
—Election  Returns— Mandamus.— The 
powers  and  duties  of  commissioners  of 
election,  as  prescribed  by  §§  133,  134, 
135,  136,  137  of  the  Virginia  Code  are 
to  ascertain  the  results  of  elections 
from  the  face  of  the  returns,  if  regu- 
lar, and  if  not  regular,  to  summon  any 
clerks,  judges,   etc.,  deemed  necessary 
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to  investigate  any  returns  which  re- 
quire It  and  cause  the  irregularity  to 
be  corrected  as  required  by  the  statute, 
and  then  to  ascertain  the  result  from 
the  correct  returns.  When  the  result 
has  thus  been  ascertained  and  signed 
by  the  required  number  of  commission- 
ers, and  attested  by  the  clerk,  and  had 
an  abstract  of  the  votes  cast  annexed 
thereto,  the  duties  of  the  commission- 
ers are  completed.  And  when  returns 
have  been  made  and  the  result  ascer- 
tained in  the  manner  thus  prescribed 
by  law  the  commissioners  can  not  go 
behind  the  returns  and  throw  out  a 
precinct.  If  they  do  this,  without  au- 
thority, the  clerk  may  be  compelled  by 
mandamus,  to  issue  the  certificate  of 
election  to  the  person  elected  by  the 
regular  vote.  McKinney  v.  Peers,  91 
Va.  684,  22  S.  E.  506.  See  post,  "Man- 
damus," XIII,  D,  5. 

Power  of  Canvassers  to  Go  Behind 
Returns. — The  case  of  Brazie  v.  Fay- 
ette County  Comm'rs,  25  W.  Va.  213, 
holds  that  canvassers  have  no  power  to 
go  behind  the  returns  to  inquire  as  to 
fraud  or  illegality  in  the  election;  but 
that  their  duty  is  to  pass  upon  the  re- 
turn as  certified  to  them  from  the  sev- 
eral voting  precincts  of  the  county 
which  they  are  required  to  review.  It 
was  further  held  in  this  case  that  the 
26th  section  of  ch.  155,  acts,  1882,  has 
no  application  to  the  duties  of  commis- 
sioners as  canvassers  of  an  election, 
the  powers  therein  conferred  apply  only 
to  the  final  judges  of  election  in  case 
of  contested  elections. 

The  acts  of  said  county  commission- 
ers must  be  based  on  the  returns  as, 
certified  to  them  from  the  several  vot- 
ing places  of  the  county.  Brazie  v. 
Fayette  County  Comm'rs,  25  W.  Va. 
213,  214. 

As  to  the  power  of  the  county  court 
to  go  behind  the  returns  in  an  election 
for  removal  of  a  county  seat,  see  the 
title  COUNTIES,  vol.  3,  p.  654. 

Relocation  of  County  Seat. — As  to 
canvass  of   returns   in   an   election   for 


removal  of  a  county  seat,  see  the  title 
COUNTIES,  vol.  3,  p.  652. 

E.  INSPECTION  OF  POLL  BOOKS- 

Poll  books  of  a  special  election  un- 
der a  special  act  of  the  legislature  de- 
posited in  the  office  of  the  clerk  of  a 
county  court  are  public  papers  or  doc- 
uments under  §§  3,  5,  ch.  117,  W.  Va. 
Code,  and  the  clerk  is  under  duty  to 
allow  inspection  of  them  under  proper 
circumstances  to  a  person  interested  in 
them,  though  such  special  act  be  un- 
constitutional. P^yne  v.  Staunton,  55 
W.  Va.  202,  46  S.   E.  927. 

Mandamus  does  lie  to  compel  a 
clerk,  who  is  the  custodian  of  the  poll 
books  after  an  election,  to  permit  a 
party  interested  to  inspect  them,  and 
to  take  therefrom,  at  and  within  a  rea- 
sonable time,  in  the  presence  of  the 
clerk,  memoranda  and  notes  such  as 
are  proper  to  be  made,  as  declared  in 
Cleaves  v.  Terry,  93  Va.  491,  25  S.  E. 
552,  and  this  court  has  jurisdiction  to 
award  such  mandamus.  Keller  v. 
'  Stone,  96  Va.  667,  32  S.  E.  454.  See 
'  also,  ante,  "Right  to  Inspection  and 
Copies  of  Registration  Books,"  V,  G; 
"Record  of  Proceedings,"  VII,  D. 

F.  DECLARATION  OF  RESULT. 

See  the  title  COUNTIES,  vol.  3,  pp. 
652,   654. 

Notice  of  Meeting  to  Declare  Re- 
sult—Sec the  title  COUNTIES,  vol. 
3,  p.  653. 

Election  Gives  the  Title.— The  elec- 
tion gives  the  right  to  the  office,  and 
the  decision  of  the  tribunal  fixed  by 
law  to  try  the  contest  simply  declares 
the  title  upon  the  evidence,  but  does 
not  create  or  confer  it.  GoflF  v.  Wilson, 
32  W.  Va.  393,  9  S.  E.  26,  28,  citing 
Bier  v,  Gorrell.  30  W.  Va.  '  3  S. 
E.  30. 

Election  for  Governor. — "The  dec- 
laration of  the  result  of  the  election 
for  governor,  under  the  provisions  of 
our  constitution,  is  essential  to  the 
right  to  exercise  the  duties  of  that  of- 
fice; and,  as  the  constitution  has  con- 
;  ferred  the  power  to  make  this  decla- 
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ration  upon  the  legislative  department, 
that  power  is  exclusive,  and  beyond  the 
control  or  interference  of  the  courts 
in  any  manner.  To  dispense  with  this 
declaration  would  be  to  nullify  an  ex- 
press requirement  of  the  constitution. 
This  we  are  not  at  liberty  to  do." 
Goff  V.  Wilson,  32  W.  Va.  393,  9  S.  E. 
26,  31.  See  also,  Carr  v.  Wilson,  32  W. 
Va.  419,  9  S.  E.  31. 

When  neither  the  speaker  of  the 
house  of  delegates,  nor  the  joint  as- 
sembly of  both  houses  of  the  legisla- 
ture, convened  under  §  3  of  article  7 
of  the  constitution  of  this  state  for 
the  purpose"  of  opening  and  publishing 
the  returns  of  the  election  for  the 
office  of  governor,  does  in  fact  open 
and  publish  the  returns  in  respect  to 
raid  office,  or  declare  any  person 
elected  to  that  office,  this  court  can 
not  by  mandamus  adjudge  the  person 
who  appears  from  the  returns  certified 
to  the  speaker  of  the  house  to  have 
-eceived  the  highest  number  of  votes 
for  that  office  to  be  the  governor,  and 
compel  the  person  who  was  the  gov- 
ernor during  the  preceding  term  to 
deliver  the  office  and  its  insignia  to 
him.  In  the  opinion  the  court  said: 
**It  seems  to  me  *  *  *  that  the 
joint  assembly,  sitting  for  the  purpose 
of  opening  ^nd  publishing,  or  hearing 
opened  and  published,  the  returns  of 
the  election  for  governor  and  other  ex- 
ecutive officers,  acted  in  a  quasi  judi- 
cial capacity,  at  least  in  respect  to  de- 
termining the  genuineness  of  the  cer- 
tificates, and  that  it  was  not  bound  to 
publish  the  returns  or  declare  the  re- 
sult until  it  had  before  it  all  the  genuine 
returns,  or  exhausted  all  the  means  in 
its  power  to  obtain  them  without  being 
able  to  do  so;  and  it  having  a  quasi 
judicial  or  discretionary  authority  in 
respect  to  these  matters,  and  not  hav- 
ing finally  refused  to  exercise  that  au- 
thority, this  court  can  not  by  manda- 
mus, if  it  could  do  so  in  any  proceed- 
ing, take  jurisdiction,  either  for  the 
purpose  of  determining  those  matters 
for    itself,    or    determining    the    result 


of  the  election."  GoflF  v,  Wilson,  32  W. 
Va.  393,  9  S.  E.  26,  30,  citing  Brazie 
V.  Commissioners,  25  W.  Va.  213. 

"It  is  conceded,  and  it  is  unques- 
tionably true  that,  if  the  petitioner  is 
entitled  to  the  office  of  governor,  he 
may  obtain  it  by  mandamus."  Goff 
V,  Wilson,  32  W.  Va.  393,  9  S.  E.  26, 
28,  citing  Dew  v.  Judges,  3  Hen.  &  M. 
1;  Bridges  v.  Shallcross,  6  W.  Va. 
562. 

Where  persons  are  voted  for  for  gov- 
ernor at  a  regular  election  for  the  office 
of  governor,  but  there  has  been  no 
declaration  of  the  result  of  the  elec- 
tion by  either  the  speaker  of  the  house 
'  of  delegates  or  the  joint  j^ssembly  of 
the  two  branches  of  the  legislature, 
and  a  contest  for  that  office  is  pending 
before  such  joint  assembly,  and  the 
declaration  of  the  result  has  been  by 
such  assembly  postponed  until  the  de- 
cision of  such  contest,  that  does  not 
create  such  a  condition  of  things, 
within  the  meaning  of  §  16,  art.  7,  of 
the  constitution,  as  will  entitle  the 
president  of  the  senate  to  act  as  gov- 
ernor. Carr  v.  Wilson,  32  W.  Va.  419, 
9  S.  E.  31. 

In  such  case  the  governor  elected 
for  the  next  preceding  term  has  the 
right  and  is  under  duty,  by  virtue  of 
§  6,  art.  4,  of  the  constitution,  to  con- 
tinue to  discharge  the  duties  of  his 
office  until  a  successor  shall  be  de- 
clared elected.  Carr  v,  Wilson,  32  W. 
Va.    419,   9    S.    E.    31. 

The  act  of  taking  the  official  oath 
prescribed  for  governor  by  a  candin 
date  voted  for  for  governor  at  such 
election,  before  a  declaration  of  his 
election,  under  §  3,  art.  7,  of  the  con- 
stitution, would  not  entitle  him  to  take 
office;  and  his  inability  to  take  office 
for  want  of  such  declaration  of  elec- 
tion, whether  he  attempts  to  qualify 
or  not,  would  not  entitle  the  president 
of  the  senate  to  act  as  governor.  Carr 
V.  Wilson,  32  W.  Va.  4i9,  9  S.  E.  31. 

A  declaration  of  election  to  the  of- 
fice of  governor,  as  provided  for  by 
§   3,   art.    7,   of   the   constitution,   is    in- 
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dispensable  to  perfect  and  consummate 
the  title  to  th^t  office.  Carr  v,  Wilson, 
32  W.  Va.  419,  9  S.  E.  31,  32. 

The  provisions  of  the  constitution 
limiting  the  term  of  office  of  governor 
to  four  years,  and  making  him  ineligi- 
ble to  re-election,  do  not  prevent  him 
from  continuing  to  discharge  the  du- 
ties of  his  office  after  his  term,  under 
§  6,  art.  4,  of  the  constitution,  in  cases 
where  the  president  of  the  senate  can 
not  act  as  governor,  under  §  16,  art. 
7,  of  the  constitution.  Carr  v.  Wilson, 
32   W.  Va.   419,  9  S.   E.   31,  32. 

G.    CERTIFICATES. 

See  also,  post,  "In  General,"  XIII,  A. 

Although  the  whole  matter  of  an 
election  may  be  reopened  by  the  tri- 
bunal which  may  try  a  contest  for  an 
office,  yet  the  person  really  elected  has 
the  right  to  have  the  certificate  of  elec- 
tion given  to  him  by  the  canvassers, 
or  proper  evidence  of  the  correct  num- 
ber of  votes  he  received,  to  be  pre- 
sented to  the  officer  having  the  right 
and  by  law  required  to  give  the  cer- 
tificate. Alderson  v.  Comm'rs,  31  W. 
Va.  633,  8   S.   E.  274. 

Mandamus  to  Compel  Issue. — In  the 
case  of  Burke  v.  Monroe  County,  4 
W.  Va.  371,  where  the  board  of  super- 
visors set  aside  an  election  for  county 
officers,  it  is  said  in  the  opinion:  "The 
circuit  court  held  the  election  valid, 
Jind  the  petitioners  duly  elected  as  ap- 
peared by  the  said  returns,  they  having 
the  highest  number  of  votes  respect- 
ively, and  that  they  were  in  law  enti- 
tled to  certificates  of  election  accord- 
ingly, and  also  to  a  mandamus  to 
compel  the  said  board  to  issue  such 
certificates  to  the  parties  respectively 
entitled.  And  in  this  ruling  the  cir- 
cuit court  was  unquestionably  right, 
because  it  was  2,  proper  case  for  the 
supervision  and  control  of  an  inferior 
tribunal  by  the  said  circuit  court,  and 
necessary  in  the  case  to  secure  the 
rights  of  the  parties  no  less  than  of 
the  people." 

As  to  the  certificates  of  result  of  the 


vote  in  an  election  for  removal  of  a 
county  seat,  see  the  title  COUNTIES, 
vol.  3,  p.  653. 

H.     EFFECT   OF   INELIGIBILITY 
OF  CANDIDATE. 

Though  there  is  a  diversity  of  opin- 
ion, as  to  whether,  when  the  candidate 
receiving  the  highest  number  of  votes 
is  ineligible  for  a  c*iuse  known  to  the 
voters,  or  which  they  were  bound  to 
know,  such  as  his  having  held  or  ac- 
tually holding  a  public  office,  which 
rendered  him  ineligible  to  the  office, 
which  he  seeks,  the  votes  cast  for  him 
are  to  be  regarded  as  if  not  cast  at 
all,  and  the  candidate,  who  is  eligible, 
who  gets  the  highest  number  of  votes 
should  or  should  not  be  declared 
elected;  yet  in  this  country  there  is 
no  question,  but  that  when  the  candi- 
date receiving  the  largest  number  of 
votes  is  ineligible  for  ^  cause  unknown 
to  the  voters  and  which  they  were  not 
bound  to  know,  such  as  infancy,  want 
of  naturalization  and  the  like,  the  elec- 
tion must  be  pronounced  a  failure  and 
there  must  be  another  election.  Dry- 
den  V,  Swinburne,  20  W.  Va.  89,  137. 

Election  of  Alien. — If  an  alien  and  a 
citizen,  eligible  to  office  are  rival  can- 
didates for  the  same  office,  and  the 
alien  receives  a  majority  of  the  votes 
cast,  though  such  alien  be  declared  in- 
competent by  the  court  in  the  contest 
between  them,  the  citizen  having  re- 
ceived only  a  minority  of  the  votes 
can  not  be  declared  elected  to  the  of- 
fice; but  it  must  be  held  to  be  vacant. 
Dryden  v.  Swinburne,  20  W.  Va.  89. 
See  State  v.  Matthews,  44  W.  Va.  372, 
29  S.  E.  994. 

Disqualification  of  Elected  Officer- 
Effect  as  to  His  Defeated  Opponent— 
Where  two  parties  are  opposing  can- 
didates for  the  office  of  sheriff,  and 
the  one  receiving  the  highest  number 
of  votes  disqualifies  himself  from 
holding  the  same  by  contracting  to 
farm  or  sell  the  office  or  a  portion 
thereof,  such  fact  does  not  confer  any 
interest  in  the  office  on  the  party  re- 
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ceiving  the  minority  of  the  votes  cast 
at  the  election.  State  v.  Matthews,  44 
W.  Va.   372,  29   S.   E.   994. 

XIU.  Contest  of  Election. 

A.  IN  GENERAL. 

Party  Elected— Entitled  to  Hold  Of- 
fice during  a  Contest. — The  party  who 
has  been  elected  to  a  county  office  and 
received  4  certificate  of  his  election 
from  the  proper  officer  and  has  legally 
qualified  is  entitled  to  hold  the  office 
pending  a  contest  for  the  same  by  an- 
other p^rty.  Swinburn  v.  Smith,  15 
W.  Va.  483.  See  ante,  "Certificates," 
XII,  G. 

Speedy  Ascertainment  of  Result. — It 
is  the  evident  intention  of  §  11,  ch. 
6,  W.  Va.  Code,  1868,  that  every  con- 
tested election  provided  for  therein 
should  be  tried  within  a  comparatively 
short  space  of  time;  and  that  it  was 
not  intended  to  permit  ^n  incumbent 
to  hold  his  office  beyond  the  limit  of 
its  constitutional  term  and  thus  enable 
him  to  carry  on  a  protracted  and  dil- 
atory contest  with  the  person  certified 
to  have  been  elected  to  that  office. 
L/Oomis  V.  Jackson,  6  W.  Va.  613.  See 
also,  ante,  "In  General,"  XII,  A. 

County  Court — Statute  Directory. — 
The  directions  of  ch.  144,  acts,  1874, 
p.  159,  providing  that  county  elections 
shall  be  subject  to  inquiry  by  county 
courts  on  petition  of  fifteen  qualified 
voters,  to  which  two  shall  tzike  and, 
subscribe  an  oath,  are,  as  to  form, 
merely  directory,  as  it  is  not  intimated 
that  they  must  be  complied  with,  else 
all  will  be  vitiated,  or  no  further  pro- 
ceedings can  be  had.  Nelms  v. 
Vaughan,  84  Va.  696,  5  S.  E.  704. 

When  Legal  Election  Should  Not  Be 
Set  Aside. — The  legislature  did  not  in- 
tend that  a  legal  election  should  be  set 
aside  upon  the  ground  of  illegal  votes 
received,  or  legal  votes  rejected,  or 
any  ambiguity  in  the  ballots  as  to  the 
designation  of  the  person  voted  for 
or  of  the  office  intended.  Loomis  v. 
Tackson.  fi  W.  Va.  613.  615. 


B.   WHO  MAY  CONTEST. 

See  also,  post,  "Quo  Warranto," 
XIII,  D,  2;  "Certiorari,"  XIII,  D,  6,  c. 

Qualified  Voters. — "In  the  case  of 
West  V.  Ferguson,  16  Gratt.  270,  it  was 
held,  by  this  court,  that  the  jurisdiction 
of  the  county  court,  under  the  act  of 
1852,  §§  9-10,  was  not  confined  to  cases 
of  contest  between  competitors.  Judge 
Robertson,  delivering  the  opinion  of 
the  whole  court,  said:  'These  proceed- 
ings are  novel  and  peculiar  in  their 
character,  and  seem  designed  rather  for 
the  purpose  of  ascertaining,  on  behalf 
of  the  public,  who  has  been  duly 
elected,  than  to  enable  the  candidates 
to  litigate,  on  their  own  behalf,  the 
question  of  right  to  an  office.  No  con- 
test can  be  commenced  unless  com- 
plaint of  an  undue  election  or  false 
return  is  made  by  fifteen  or  more  of 
the  qualified  voters,  two  of  whom  must 
make  oath  or  affirmation  to  the  truth 
of  the  facts  stated  in  the  complaint. 
This  must  be  filed  in  the  clerk's  office 
within  ten  days  after  the  election,  and 
the  party  whose  election  is  contested 
must,  within  ten  days  after  the  com- 
plaint, be  served  with  a  copy  of  it.  The 
defeated  candidate,  who  is  the  only 
other  party  that  can  be  supposed  to 
have  any  personal  interest  in  the  mat- 
ter, can  not,  at  his  own  pleasure,  en- 
ter upon  the  contest,  and  it  may  be 
commenced  and  prosecuted  without 
his  knowledge  or  against  his  will.  He 
is  not  a  necessary  party,  in  any  stage 
of  the  proceedings.  Indeed,  the  com- 
plaint may  be  made  and  the  election 
set  aside  where  there  has  been  no  can- 
didate, except  the  one  whose  election 
ij  contested.'  These  remarks  were  not 
obiter,  as  maintained  by  the  counsel 
for  the  petitioners  here.  They  con- 
tained the  very  gist  of  the  ground  on 
which  the  court  put  its  decision,  that 
costs  could  not  be  given  to  either  party 
in  such  a  proceeding."  Ex  parte  Elly- 
son,  20  Gratt.  10,  27. 

"The  statute  (§  160,  Code  of  Vir- 
ginia, 1887)  is  mandatory  and  peremp- 
tory  that  'the   returns   of   elections   of 


32 


Elections 


county,  corporation  and  district  officers 
shall  be  subject  to  the  inquiry,  deter- 
mination and  judgment  of  the  court 
of  the  county  or  corporation  wherein 
the  election  was  held,  upon  the  com- 
plaint of  fifteen  or  more  qualified  vot- 
ers of  such  county,  corporation  or  dis- 
trict of  an  undue  election  or  false  re- 
turns. The  court  shall  proceed  to 
determine  the  contest  without  a  jury, 
on  the  testimony,  etc.  In  judging  of 
such  election  or  return,  the  court  shall 
pioceed  on  the  merits  thereof,  and  de- 
cide the  same  according  to  the  con- 
stitution and  laws.'  A  statute,  pro  bono 
publico,  ought  to  be  construed  so  that 
it  may,  as  far  as  possible,  attain  the 
end  proposed."  Richardson  v,  Farrar, 
86   Va.   760,  769,   15   S.   E.   117. 

This  statute  commands  that  returns 
of  county  elections  be,  upon  complaint 
by  fifteen  or  more  voters  of  undue 
election  and  false  return,  and  counter 
complaint,  if  any  be  filed,  subj-ect  to 
the  inquiry,  determination  and  judg-  ^ 
ment  of  the  county  court,  which  shall  i 
ptoceed  without  a  jury  and  on  the. 
testimony  to  decide  the  same  upon  the 
merits  according  to  the  constitution 
and  the  laws.  In  such  a  contest,  the 
quashing  and  dismissal  of  a  joint  com- 
plaint of  undue  election  and  false  re- 
turn against  three  at  the  same  election, 
on  the  ground  of  misjoinder  of  de- 
fendants; held,  error  because  the  stat- 
ute does  not  limit  the  contest  to  one, 
and  mandamus  lies  to  compel  the  court 
to  proceed  to  hear  and  determine  the 
contest.  Richardson  v.  Farrar,  88  Va. 
760,  15   S.   E.  117. 

As  to  who  may  contest  an  election 
for  removal  of  a  county  seat,  see  the 
title  COUNTIES,  vol.  3,  p.  654. 

C.   JURISDICTION. 

A  constitutional  convention,  lawfully 
convened,  does  not  derive  its  powers 
from  the  legislature,  but  from  the 
people.  The  powers  of  such  a  conven- 
tion are  in  the  nature  of  sovereign  pow- 
ers. The  legislature  can  neither  limit 
nor  restrict  the  exercise  of  their  pow- 


ers. The  legality  of  the  election  for  offi- 
cers held  on  the  22d  day  of  August, 
1872,  after  the  ratifications  of  the  new 
constitution  and  schedule,  is  not  to  be 
called  in  question  by  any  court  created 
or  continued  by  the  provisions  of  that 
constitution.  Courts  sit  to  expound 
the  laws  made  by  their  government, 
and  not  to  declare  that  government  it- 
self an  usurpation.  Loomis  v.  Jackson, 
6  W.  Va.  613,  615.  See  the  title  CON- 
STITUTIONAL LAW,  vol.  3,  p.  147. 

Election  Contests  Decided  by  Special 
Courts — Manner  of  Providing. — Under 
ch.  6,  §  13,  W.  Va.  Code,  it  is  provided 
that  when  the  election  of  the  secretary 
of  state,  treasurer,  auditor,  attorney 
general,  or  a  judge  of  the  supreme 
court  of  appeals,  or  a  circuit  court,  is 
contested,  the  case  shall  be  heard  and 
decided  by  a  special  court  consisting 
of  three  persons,  one  of  whom  shall  be 
appointed  by  the  person  declared 
elected,  another  by  the  contestant,  and 
the  third  by  the  governor,  which  court 
shall  proceed  to  hear  and  determine 
the  case  and  certify  their  decision  to 
the  governor;  it  was  held  that,  in  order 
to  authorize  the  governor  to  act  in  such 
a  case,  it  is  necessary  that  the  contest- 
ant should  file  with  him  a  petition,  with 
copies  of  his  grounds  of  contest,  notice, 
and  specifications,  and  such  petition 
must  remain  in  the  governor's  office 
as  an  evidence  upon  which  to  justify 
his  official  action.  Loomis  v.  Jackson, 
6  W.  Va.  613. 

Authority  of  Special  Court — ^What 
May  Be  Required  of  It.— Under  §  13, 
ch.  6,  W.  Va.  Code,  providing  that 
cases  of  contested  elections  of  a  cir- 
cuit court  judge  and  other  officers, 
shall  be  tried  by  a  special  court,  the 
manner  of  forming  which  is  therein 
prescribed,  each  court  has  the  right 
to  determine  all  questions  touching  the 
regularity  and  legality  of  the  acts  of 
the  officers  conducting  the  election  and 
making  and  certifying  the  returns 
thereof,  and  it  may  be,  in  a  proper 
case  made,  to  re-examine  all,  or  any 
part  of  the  election  returns  which  re- 
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quire  it,  and  if  error  be  found  therein, 
tc  correct  them  according  to  the  law 
and  the  truth.  Loomis  v.  Jackson,  6 
W.  Va.  613. 

Jurisdiction  of  County  and  Corpora- 
tion Courts. — Under  Session  Acts, 
1870,  p.  97,  §  69,  relating  to  general 
elections,  the  county  or  corporation 
courts  have  jurisdiction  to  vacate  an 
illegal  election,  though  but  one  per- 
son was  voted  for  at  such  election.  Ex 
parte  Ellyson,  20  Gratt.  10.  It  was 
held,  in  this  case,  that,  although  a  per- 
son voted  for  at  an  election,  having 
been  declared  elected  by  the  commis- 
sioners, and  their  report  certified  by 
the  clerk,  had  entered  upon  the  dis- 
charge of  the  duties  of  his  office,  the 
court  might  vacate  the  election,  and 
direct  another  election  to  be  held.  See 
West  V.  Ferguson,  16  Gratt.  270;  Mayo 
r.  James,  12  Gratt.  17. 

Effect  of  Failure  of  Contestants  to 
Subscribe  an  Oath. — Under  the  acts  of 
1874,  ch.  144,  p.  159,  which  provided  that 
the  returns  of  county  elections  should 
be  subject  to  the  inquiry  of  the  county 
court  upon  the  complaint  of  fifteen 
qualified  voters,  to  which  two  must 
take  and  subscribe  an  oath,  the  omis- 
sion to  subscribe,  as  required,  does  hot 
deprive  the  court  of  jurisdiction;  such 
provision  not  being  declared  essential 
to  the  proceedings,  by  the  statute. 
Nelms  V.  Vaughan,  84  Va.  696,  5  S. 
E    704. 

Jurisdiction  of  Supreme  Court — Re- 
quirements of  Constitution. — The  rec- 
ord showing  that  the  office  of  clerk 
of  the  circuit  court  of  Kanawha  county 
13  of  greater  value  than  one  hundred 
dollars,  the  supreme  court  of  appeals 
has  appellate  jurisdiction  und^r  §  3, 
art.  8,  of  the  constitution  of  West  Vir- 
ginia, to  review  by  writ  of  error  the 
decision  of  the  circuit  courts  in  the 
case  of  contested  election  to  that  of- 
fice. Dryden  v.  Swinburn,  15  W.  Va. 
234.    See  post,  "Error,"  XIII,  D,  6,  b. 

Circuit  and  County  Courts. — The  no- 
tice in  the  case  of  Dryden  v.  Swinburn, 
15  W.  Va.  234,  was  sworn  to  and  served 


on  October  19,  1878.  It  was  docketed 
on  November  1,  1878,  the  October 
term  of  the  county  court  having  con- 
tinued to  that  time.  The  court  dis- 
missed the  notice,  holding  it  had  no 
jurisdiction  to  try  it.  A  writ  of  cer- 
tiorari was  issued  on  November  5,  1878, 
by  order  of  the  circuit  court  made  on  a 
petition  therefor  by  J.  D.,  sworn  to  and 
accompanied  by  a  copy  of  the  record, 
without  any  previous  notice  of  the 
application  for  the  writ  being  given  to 
T.  S.,  and  without  any  rule  to  show 
cause  against  its  being  granted.  But 
T.  S.  was  by  order  of  the  court  sum- 
moned to  answer  it,  when  the  county 
court  had  responded  to  the  certiorari. 
On  the  hearing,  the  circuit  court  re- 
versed, set  aside  and  annulled  the  judg- 
ment of  the  county  court  and  retained 
the  cause  for  trial  in  the  circuit  court. 
Held,  the  court  had  jurisdiction  of  the 
case,  though  the  notice  was  returnable 
to  a  day  of  the  court  during  its  Octo- 
ber term,  the  32d  section  of  said  act, 
chapter  118  of  acts  of  1872-3,  not  re- 
quiring the  notice  to  be  returnable  to 
a  day  during  the  November  term  of 
the  court  or  the  next  term  held  after 
November;  this  section  only  directing 
when  the  case  was  to  be  tried,  and  not 
when  it  should  be  docketed.  The  cir- 
cuit court  did  not  err  in  reversing,  set- 
ting aside  and  annulling  the  order  of 
the  county  court  dismissing  the  notice 
as  one  over  which  they  had  no  juris- 
diction. The  circuit  court  did  err  in 
retaining  the  cause  for  trial,  as  it  has 
no  right  to  try  de  novo  any  case 
brought  before  it  by  certiorari  to  the 
judgment  of  a  county  court,  the  22d 
section  of  chapter  17  of  acts  of  1872-3, 
directing  the  retention  of  cases  in  the 
circuit  court  applying  only  to  cases 
brought  before  it  by  appeal,  writ  of 
error  or  supersedeas.  The  circuit 
court  ought  to  have  annulled  the  order 
of  the  county  court  and  remanded  the 
cause  to  the  county  court  to  be  pro- 
ceeded with  and  tried.  When  the  cause 
is  remanded  to  the  county  court  for 
further    proceeding,    as    it    should    be, 
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tkey  have  a  right  to  try  and  decide 
the  same,  though  such  trial  be  neces- 
sarily had  after  the  time  limited  for 
the  qualifying  of  the  clerk;  the  direc- 
tion contained  in  the  32d  section  of 
said  act  not  to  continue  the  case  be- 
yond that  time  not  preventing  the 
plaintiff  from  having  such  trial.  Until 
the  first  day  of  January,  1881,  the 
county  courts  could  rightfully  exercise 
the  limited  jurisdiction  prescribed  by 
the  24th  section  of  the  amendment  of 
article  8  of  the  constitution  of  West 
Virginia,  at  the  regular  terms  of  said 
courts,  in  accordance  with  the  laws  in 
force.  The  limited  jurisdiction  remain- 
ing vested  in  said  courts,  after  the 
adoption  of  said  amendment,  on  the 
12th  day.  of  October,  1880,  included  "all 
matters  of  probate,  the  appointment 
and  qualification  of  personal  represent- 
atives, guardians,  curators  and  com- 
mittees, and  the  settlement  of  their  ac- 
counts, and  all  matters  relating  to  ap- 
prentices; also,  the  superintendence  and 
administration  of  the  internal  police 
and  fiscal  affairs  of  their  counties,  in- 
cluding the  establishment  and  regula- 
tion of  roads,  ways,  bridges,  public 
landings,  ierries  and  mills,  with  au- 
thority to  lay  and  disburse  the  county 
levies;  to  grant  licenses,  for  the  sale 
of  intoxicating  liquors,  in  certain  cases, 
and  in  all  cases  of  contest,  to  judge  of 
the  election,  qualification  and  returns 
of  tkeir  own  members,  and  of  all 
county  and  district  officers."  Fowler 
V.  Thompson,  22  W.  Va.  106,  107. 

In  the  case  of  Fowler  v.  Thompson,  22 
W.  Va.  106,  which  was  a  contest  for 
the  office  of  prosecuting  attorney,  the 
contestant  having  within  the  manner 
prescribed  by  law  given  notice  to  the 
contestee  of  his  intention  to  contest 
the  election  of  defendant  to  the  office 
in  question,  counter  notice  also  having 
been  legally  served,  both  parties  ap- 
peared before  the  county  court  at  the 
November  term,  1880,  and  on  their  sev- 
eral motions  the  said  notices  were 
docketed  in  the  court;  no  other  term 
of  the  court  being  held  for  more  than 


a  year  when  the  county  commissioners 
held  their  first  term,  at  which  no  pro- 
ceedings in  this  contest  were  had.     At 
the   March  term  the   court  refused   to 
proceed  with  the  trial  of  the  case  on 
the  ground  that,  at  the  said  November 
term   the   county  court  had  ceased   to 
exist,  and  for  that  cause  no  contest  was 
j  pending    which    could    be    tried.      The 
circuit  court  having  upon  writ  of  cer- 
!  tiorari   reversed   the   judgment   of   the 
I  county  court  and  remanded  the  cause 
I  to  be   further   proceeded  in  according 
to  law,  its  decision  was  sustained  by 
the  supreme   court 

City  Council  —  Contest  —  Hustings 
Court— Sections  ItO  and  1030  of  the 
Virginia  Code — Officers. — ^The  council 
of  the  city  of  Richmond,  under  the  au- 
thority of  §  1030  of  the  Virginia  Code, 
is  the  judge  of  the  election,  qualifica- 
tion and  return  of  its  members,  and 
also  has  the  power  to  order  elections 
to  fill  all  vacancies  in  that  body.  The 
hustings  court  of  said  city  has  no  juris- 
diction to  decide  a  contf»;t  over  an 
election  of  a  member  of  that  body, 
even  though  the  contestant  alleges  that 
he  can  not  obtain  justice  before  it. 
Members  of  the  city  council  are,  in  a 
certain  sense,  officers,  but  the  city  of- 
ficers referred  to  in  §  160  of  the  Code 
are  such  as  correspond  to  the  officers 
of  the  respective  counties  and  districts 
of  the  state,  such  as  sheriffs,  treasurers, 
clerks  and  attorneys  for  the  common- 
wealth. Mitchell  V.  Witt,  98  Va.  459, 
36  S.  E.  528. 

Board  of  Supervisors. — ^The  4th  sec- 
tion of  the  7th  article  of  the  constitu- 
tion of  West  Virginia  provides,  that 
boards  of  supervisors  "shall  be  the 
judges  of  the  election,  qualifications 
and  returns  of  their  own  members,  and 
of  all  county  and  township  officers." 
Board  of  Supervisors  v.  Minturn,  4  W. 
Va.  300. 

By  the  provisions  of  chapter  3,  Code 
of  West  Virginia,  it  was  the  intention 
of  the  legislature  to  create  a  judicial 
tribunal  in  conferring  upon  the  boards 
of  supervisors  the  power  to  call   and 
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examine  witnesses,  to  compel  the  pro- 
duction of  papers,  to  open,  inspect,  ex- 
amine and  count  the  ballots,  and  to 
make  all  orders  deemed  necessary  to 
enable  them  to  discharge  these  duties; 
and  that  their  determinations  upon  that 
subject  should  be  entitled  to  the  force 
and  validity  of  a  judgment,  until  im- 
peached on  the  grounds  of  mistake, 
corruption  or  fraud,  precisely  averred 
and  clearly  proved.  The  intention  was 
to  avoid  the  necessity  of  resorting  to 
contested  elections  of  judges  and  state 
officers  except  in  cases  of  mistake, 
corruption  or  fraud,  by  providing  the 
people  with  a  tribunal  essentially  and 
peculiarly  their  own,  always  accessible 
to  them.  Loomis  v.  Jackson,  6  W.  Va. 
613,  615.  See  ante,  "Under  the  West 
Virginia  Law,"  VII,  C,  2,  b. 

Jurisdiction  of  West  Virginia  Liegis- 
ture. — "The  constitution  divides  the 
government  into  three  great  depart- 
ments, legislative,  executive,  and  ju- 
dicial, and  forbids  either  to  exercise 
the  functions  of  another.  It  provides 
that  the  returns  as  to  the  action  for 
governor  shall  go  before  the  two 
houses  of  the  legislature,  in  order  that 
their  result  may  be  declared.  It  pro- 
vides that  a  contest  as  to  the  gover- 
norship shall  be  tried  by  a  joint  as- 
sembly of  those  two  houses.  Their 
jurisdiction  is  exclusive  in  the  exercise 
of  this  political  function."  Carr  v.  Wil- 
son, 32  W.  Va.  419,  9  S.  E.  31,  34.  See 
also,  Goff  V.  Wilson,  32  W.  Va.  393, 
»  S.  E.  26. 

D.   PROCEDURE. 
1.    Statutory  Contest, 
a.  In  General. 

In  the  Nature  of  a  Quo  Warranto.-^ 
Referring  to  §  1,  ch.  6,  amended  Code, 
the  court  says:  "This  statute  must  be 
treated,  as  it  is  in  fact,  as  a  substitue 
for  an  information  in  the  nature  of 
quo  warranto.  Halstead  v.  Rader,  27 
VV.  Va.  806.  See  also,  State  v.  Mat- 
thews, 44  W.  Va.  372,  29  S.  E.  994. 

Fraud  in  Election — Manner  of  Ob- 
taining Relief. — If  any  candidate  claims 


that  an  election  was  fraudulent  or  in 
any  wise  illegal,  or  that  ballots  were 
incorrectly  counted  against  him,  he 
must  get  relief  by  contest  as  provided 
for  in  the  statute.  Brazie  v.  Fayette 
County  Commissioners,  25  W.  Va.  213. 
See  also.  Brown  v,  Randolph  County 
Court,  45  W.  Va.  827,  32  S.  E.  165. 

Election  Contest— Statute— Not  Re- 
pugnant to  Constitutional  Amendment. 
— Sections  30,  31,  32,  33,  of  the  acts  of 
Legislature,  1872-3,  prescribed  the  time 
and  manner  in  which  the  election  of 
county  and  district  officers  might  be 
contested  were  held  not  repugnant  to 
the  provisions  of  the  amendment, 
article  8  of  the  constitution  of  West 
Virginia  and  continued  in  force  and 
effect  after  its  adoption.  Fowler  v. 
Thompson,  22  W.  Va.  106. 

b.   Notice  and  Specifications. 
(1)    In  General. 

Meaning  of  Notice  as  Used  in  the 
Statute. — It  is  said  in  Halstead  v,  Ra- 
der, 27  W.  Va.  806,  811,  that  the  com- 
plaint called  in  the  statute,  §  9,  ch.  109, 
W.  Va.  Code,  1868,  a  notice  does  not 
mean  simply  an  informal  paper  such 
as  is  usually  understood  by  the  term 
notice;  but  it  is  in  the  nature  of  a  com- 
plaint or  information  setting  forth  a 
cause  of  action  as  well  as  the  com- 
mencement and  foundation  of  an  im- 
portant legal  proceeding.  See  Drydcn 
V.  Swinburn,  15  W.  Va.  234,  235. 

Giving  of  Notice — Requirements  of 
Statute — Right  of  Amendment. — It  is 
the  manifest  intent  of  the  statute  that 
a  party  proposing  to  contest  the  elec- 
tion of  one  who  has  been  declared 
elected,  shall,  within  a  period  of  time 
precisely  limited,  give  to  him  whose 
election  he  proposes  to  contest  full  in- 
formation of  the  case  upon  which  he 
will  proceed  to  trial.  This  the  contest- 
ant does  by  a  notice  and  specification 
of  the  particular  facts  which  constitute 
his  case.  And  he  is  expressly  au- 
thorized to  amend  his  case  from  time 
to  time,  subject  to  the  limitation  pre- 
scribed,  by  giving    additional    notices 
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and     specifications.      The    respondent  i 
may,  within  thirty  days  from  the  date 
of  service  of  contestant's  notice,  serve  j 
a    return    notice,     with      specifications 
upon  the  contestant;  and  thus  issues  of . 
fact  are  made  up,  and  all  the  testimony  ' 
ij  taken  upon  these  issues,  and  after- 1 
wards  a  court  is  organized  to  try  them, ' 
and  as  in  other  judicial  controversies, 
the  making  up  of  the  issues  must  pre- 
cede the  taking  of  testimony.     Harri- 
son V.  Lewis,  6  W.  Va.  713;  Loomis  v. 
Jackson,  6  W.  Va.  613. 

(2)    Contents. 

Mere  General  Allegations  Are  In- 
sufficient.— Mere  general  allegations 
that  the  contestee  was  not  elected,  and 
that  the  return  declaring  him  so  is  un- 
true, false  and  fraudulent,  afford  no  in- 
formation to  the  contestee  of  the  de- 
fense he  may  be  required  to  make. 
.Talstead  v.  Rader,  27  W.  Va.  806,  810. 

A  notice,  which  states  as  the  sole 
ground  of  complaint,  that  the  county 
court  commissioners  failed  and  refused 
to  count  the  votes  cast  at  a  certain  pre- 
cinct, which  were  duly  and  legally  cer- 
tified by  the  commissioners  who  held 
the  election  at  said  precinct,  and  that 
it  said  votes  had  been  counted,  the 
ccntestant  would  have  been  elected  to 
the  disputed  office  is  held  insufficient 
and  should  have  been  quashed  by  the 
county  court.  Hal  stead  v.  Rader,  27  W. 
Va.   806. 

"It  is  clear  to  my  mind  that  a  specifi- 
cation, within  the  meaning  of  the  law, 
nust  precisely  point  out  some  particu- 
lar act,  fact,  or  matter,  in  which  some 
error,  mistake,  fraud  or  unfairness  of 
some  kind  is  alleged  to  exist;  and  that 
a  specification  which  merely  alleges 
error  in  a  general  composite  result,  as, 
for  example,  that  there  is  error  in  the 
result  certified,  by  the  supervisors  of 
a  county,  is  too  general  and  indefinite 
to  answer  the  requirement  of  the  stat- 
ute. The  result  certified  by  the  super- 
visors is,  in  its  nature,  composite.  Its 
correctness  depends,  of  necessity,  upon 
the  correctness  of  all  and  each  of  the 


antecedent  acts  and  transactions  from 
which  the  result  itself  is  deduced;  and 
t(  establish  its  correctness,  or  demon- 
strate its  falsity,  would  obviously  re- 
quire an  examination  into  all  such 
antecedent  facts  and  transactions.  Now 
the  very  purpose  and  object  of  a  speci- 
fication is  to  point  out  the  particular 
fact  or  transaction  to  which  error  at- 
taches, and  to  show  what  the  error  is." 
Harrison  v.  Lewis,  6  W.  Va.  713,  726. 

Must  State  Cause  of  Contest. — A 
notice  which  does  not  state  the  cause 
of  contest  at  least  in  substance,  is  a 
nullity.  Loomis  v.  Jackson,  6  W.  Va. 
613,  617;  Halstead  v.  Rader,  27  W.  Va. 
806,  818. 

Facts  upon  Which  the  Contest  Is 
Founded. — A  notice  in  a  contested  elec- 
tion case  must  set  forth  with  reason- 
able certainty  the  facts  on  which  the 
contest  is  founded;  and  they  must  be 
such  that,  if  sustained  by  proof,  they 
will  make  it  the  duty  of  the  court, 
either  to  vacate  the  election  or  declare 
that  another  person  than  the  contestee 
was  duly  elected.  Halstead  v.  Rader, 
27  W.  Va.  806. 

"It  is  in  regard  to  the  regulations 
concerning  contested  elections  and  as- 
certaining the  results  of  elections,  that 
the  present  inquiry  immediately  relates. 
Ir  reference  to  the  first  of  these,  the 
statute  provides:  "A  person  intending 
to  contest  the  election  of  another  to 
any  county  or  district  office  shall, 
within  ten  days  after  the  result  of  the 
election  is  declared,  give  him  notice 
in  writing  of  such  intention,  and  a  list 
of  the  votes  he  will  dispute,  with  the 
objections  to  each,  and  of  the  votes 
rejected  for  which  he  will  contend.  If 
the  contestant  objects  to  the  legality  of 
the  election,  or  the  qualification  of  the 
person  returned  as  elected,  the  notice 
shall  set  forth  the  facts  on  which  such 
objection  is  founded.  *  *  ♦  Each 
party  shall  append  to  his  notice  his 
affidavit  that  he  verily  believes  the 
matters  and  things  therein  set  forth  to 
be   true."     Section   1,   ch.   6,   amended 
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Code.  It  is  evident  from  the  language 
employed  in  this  statute,  that  the  notice 
must  set  forth  the  facts  on  which  the 
contest  is  founded,  and  that  the  facts 
so  set  forth  must  be  sufficient,  is  sus- 
tained by  proof,  to  make  it  the  duty  of 
the  court  either  to  declare  the  con- 
testant elected  to  the  office  or  to  va- 
cate the  election.  The  object  of  the 
notice  is  not  only  to  give  the  contestee 
notice  of  the  grounds  of  the  contest, 
but  it  must  contain  some  direct  and 
precise  allegation  of  fact,  so  as  to  in- 
form the  contestee  of  the  state  of  facts 
or  matter  he  is  required  to  meet.  The 
mere  general  allegations  that  the  con- 
testee was  not  elected,  and  that  the 
return  declaring  him  so  is  untrue,  false 
and  fraudulent,  afford  no  information 
to  the  contestee  of  the  defense  he  may 
be  required  to  make.  The  statute  ex- 
pressly requires,  in  the  particular  cases 
mentioned  in  it,  that  "the  objections 
to  each"  vote  disputed,  and  "the  facts 
on  which  the  objection  is  founded" 
shall  be  set  forth.  That  such  is  the 
requirement  of  the  statute,  it  seems 
to  me  there  can  be  no  question."  Hal- 
stead  V.  Rader,  27  W.  Va.  806. 

"Section  30  of  ch.  118,  acts,  1872-3, 
declares:  'In  all  contested  cases  the 
county  court  shall- be  the  judge  of  the 
election,  qualification  and  returns  of 
its  own  members,  and  of  all  county 
and  district  officers.  Any  person  in- 
tending to  contest  the  election  of  any 
officer  enumerated  above,  shall  within 
ten  days  after  the  result  of  such  elec- 
tion is  declared,  give  him  notice  in 
writing  and  a  list  of  the  votes  he  will 
dispute,  with  his  objection  to  each,  and 
of  the  votes  rejected  for  which  he  will 
contend.  If  the  contestant  object  to 
the  legality  of  the  election,  or  the 
qualification  of  the  persons  returned, 
the  notice  shall  set  forth  the  facts  on 
which  such  objection  is  founded,  etc.* " 
Gorrell  v.   Bier,   15  W.  Va.  311,  319. 

Unless  the  notice  and  specifications 
taken  together  disclose  a  state  of  facts 
which,  if  proven  to  be  true,  would  en- 
able a  court  to  determine  that  the  con- 


testant is  entitled  to  the  office,  or  that 
ii  is  impossible  to  ascertain  the  true 
result  of  the  election,  it  is  insufficient 
and  should,  on  motion,  be  quashed. 
Harrison  v.  Lewis,  6  W.  Va.  713. 

"The  rule  which  requires  the  contest- 
ant to  present  such  facts  as  that  the 
court  may  see  that  the  result  of  the 
election  will  be  changed  if  the  facts 
be  proven,  is  a  rule  which  is  not  only 
consistent  with  the  principle  of  plead- 
ing, but  one  which  is  sustained  by  the 
authority  of  particular  cases,  well  con- 
sidered and  solemnly  adjudicated." 
Harrison  v.  Lewis,  6  W.  Va.  713.  It 
was  therefore  held,  in  this  case,  that 
the  notice  and  specification  taken  to- 
gether did  not  disclose  such  state  of 
facts  as  required,  hence  it  was  insuffi- 
cient and  should  on  motion  ))e  quashed. 
See  Halstead  v,  Rader,  27  W.  Va.  806; 
Loomis  V.  Jackson,  6  W.  Va.  613. 

Irregularities,  etc.,  in  Elections  Pre- 
sumed to  Have  Been  Corrected  by  Su- 
pervisors— Effect. — All  errors,  irregu- 
larities and  illegalities  committed  at 
the  election,  or  existing  at  the  time  of 
the  examination  of  the  returns  by  the 
board  of  supervisors  as  provided  for 
by  statute,  must  in  absence  of  aver- 
ments and  proof  to  the  contrary,  be 
taken  and  held  to  have  been  corrected 
by  such  board.  From  this  it  follows 
that  any  specification  which  alleges  er- 
rors, irregularities  and  illegalities  or 
malconduct  on  the  part  of  the  officers, 
or  other  persons  conducting  the  elec- 
tions, committed  before  the  action  of 
the  board  of  supervisors  was  had 
thereon  must  be  held  insufficient,  un- 
less such  errors  are  further  alleged  to 
have  been  carried  into  and  formed  a 
part  of  the  election^  as  certified  by  the 
board  of  supervisors.  Loomis  v.  Jack- 
son. 6  W.  Va.  613,  616. 

Number  of  Illegal  Votes  and  Names 
of  Parties  Who  Cast  Them.— By  act 
of  1872-3  (W.  Va.),  ch.  118,  it  is  neces- 
sary to  set  forth  in  the  notice,  not  only 
the  number  of  votes  alleged  to  be 
illegal,  but  also  the  names  of  the  par- 
ties  who    cast   them.      See    Dryden   v. 
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Swinburn,  15  W.  Va.  234.  Sec  also, 
supporting  the  first  statement.  Loomis 
V.  Jackson,  6  W.  Va.  613,  676. 

Objections  to  Illegal  Votes. — It  is 
also  necessary  under  the  West  Vir- 
ginia statute,  to  state  the  objections 
to  votes  alleged  to  have  been  illegally 
received  or  rejected.  Dryden  v.  Swin- 
burn, 15  W.  Va.  234,  263;  Halstead  v. 
Rader,  27  W.  Va.  806. 

"The  statute  requires  the  contestant, 
if  he  objects  to  the  rejection  of  a  single 
vote,  to  state  his  objection;  that  is,  as 
I  understand  it,  the  grounds  or  facts 
on  which  he  objects  to  the  action  of 
the  commissioners  in  rejecting  said 
vote."  Halstead  v.  Rader,  27  W.  Va. 
806. 

Where  Total  Vote  of  Precinct  Is  Re- 
jected.— Where  the  entire  vote  of  a 
precinct  is  wrongfully  rejected,  it  is 
not  necessary  to  the  notice  to  give  a 
list  of  the  votes  and  the  objections  to 
each,  but  it  is  essential  that  it  should 
name  the  precinct,  the  votes  of  which 
were  rejected,  and  objections  to  such 
rejection.  Halstead  v.  Rader,  27  W. 
Va.   806,  809. 

Facts  Showing  the  Disqualification. 
— If  the  ground  of  contest  is  the  dis- 
qualification of  the  contestee  to  hold 
office,  the  notice  must  state  facts  show- 
ing the  disqualification.  Halstead  v. 
Rader,  27  W.  Va.  806. 

Want  of  Qualification  in  the  Incum- 
bent— ^Facts  Required  in  Notice.— 
When  the  ground  for  contesting  an 
election  was  only  the  want  of  qualifica- 
tion to  hold  the  office  by  the  party  re- 
turned as  elected,  it  was  held  unneces- 
sary to  furnish  with  the  notice  a  list 
of  votes  to  be  disputed,  or  to  state 
facts  showing  that  the  person  with  the 
notice  was  held  entitled  to  the  office; 
but  it  was  held,  sufficient  that  the  no- 
tice should  show  that  the  contestant 
was  a  candidate  for  the  office  at  the 
election,  and  set  forth  the  facts  on 
which  he  based  his  objections  to  his 
opponent  holding  the  office.  Dryden 
V.  Swinburn,  15  W.  Va.  234,  20  W. 
Va.  89. 


"In  the  case  of  Dryden  v.  Swinburn, 
this  court  substantially  held,  that, 
where  the  ground  of  the  contest  was 
only  the  want  of  qualification  to  hold 
the  office  by  the  party  returned  as 
elected,  it  is  sufficient  that  the  notice 
should  show  that  the  person  giving  the 
notice  was  a  candidate  for  the  office  at 
the  election,  and  set  forth  the  facts  on 
which  he  based  his  objections  to  his 
opponent  holding  the  office.  Of  course, 
to  make  the  notice  good,  the  facts  set 
forth  must  be  sufficient,  if  sustained  by 
proof,  to  render  it  the  duty  of  the  court 
either  to  vacate  the  election,  or  to  de- 
clare that  another  person  than  the  one 
returned  was  duly  elected."  Gorrell 
V.  Bier,   15  W.  Va.  311,  319. 

"In  Dryden  v.  Swinburn,  15  W.  Va. 
234,  this  court  decided  that,  in  a  case 
in  which  the  contest  was  the  want  of 
qualification  in  the  person  declared 
elected  to  hold  office,  it  was  only  neces- 
sary to  set  forth  the  facts  in  the  notice 
which  showed  such  disqualification,  and 
that  the  statute  in  such  case  did  not 
require  the  notice  to  show  that  the  con- 
testant was  entitled  to  the  office.  In 
this  case,  it  is  also  held,  that  if  the  con- 
testant had  based  his  contest  on  the 
ground  that  illegal  votes  had  been  re- 
ceived or  rejected,  then  it  would  have 
been  essential  to  make  the  notice 
good  that  it  should  give  a  list  of  such 
votes  with  the  objections  to  each  vote. 
Dryden  v.  Swinburn,  15  W.  Va.  263. 
It  seems  to  me  this  is  a  very  reason- 
able interpretation  of  the  statute  and 
not  at  all  in  conflict  with  the  principles 
hereinbefore  announced.  It  is  also 
clear  that,  if  the  notice  in  such  case 
must  state  the  objection  to  each  vote 
so  improperly  received  or  rejected,  it 
is  equally  essential,  where  the  contest 
is  founded  upon  the  rejection  of  all 
the  votes  given  at  a  particular  pre- 
cinct, that  the  notice  should  set  forth 
the  facts  which  show  that  the  votes 
given  at  such  precinct  were  improperly 
rejected.  If  it  is  required  to  state  the 
objection  for  the  rejection  of  "each 
single  vote  in  the  one  case,  it  is  equally, 


Elections 


39 


if  not  more  necessary,  that  the  notice 
should  state  the  objections  to  the  re- 
jection of  all  the  votes  at  the  precinct 
in  the  other.  In  the  latter  case,  how- 
ever, I  do  not  think  it  essential  that 
the  notice  should  give  a  list  of  the 
votes  and  the  objections  to  each,  but 
it  is  essential  that  it  should  name  the 
precinct  the  votes  of  which  were  re- 
jected and  the  objections  which  the 
contestant  alleges  to  such  rejection. 
And  as  in  such  case  the  contest,  being 
based  on  the  rejection  of  votes  claimed 
to  be  legal,  and  not  as  in  Dryden  v. 
Swinburn  on  the  disqualification  of 
the  contestee,  I  think  the  notice  should 
also  show  that  the  contestant,  if  the 
facts  stated  are  proved,  would  be  en- 
titled to  the  office.  Otherwise  the  con- 
test would  be  useless;  for  the  contestee 
being  qualified  to  hold  the  office,  the 
contestant  could  have  no  complaint 
unless  he  was  entitled  to  it.  Any  con- 
test which  would  not  give  the  office 
to  another  would  leave  the  contestee 
in  the  office;  and  therefore  a  contest, 
which  did  not  allege  the  illegality  of 
the  election,  the  disqualification  of  the 
contestee  or  the  right  of  another  to ! 
the  office  would  be  a  mere  farce."  Hal- 
stead  V.  Rader,  27  W.  Va.  806. 

Qualifications  of  Contestant. — A  no- 
tice of  contest  as  to  a  municipal  of- 
fice which  shows  that  the  contestant 
was  the  opposing  candidate  for  such 
office  is  not  fatally  defective  ia  not 
showing  that  the  contestant  had  the 
requisite  statutory  qualifications.  The 
statute,  which  is  §  1,  ch.  6,  Code  of 
1891,  relating  to  contests  for  county 
and  district  offices,  makes  this  a  matter 
of  defense  on  the  part  of  the  contestee. 
Cushwa  V.  Lamar,  45  W.  Va.  326,  32 
S.  E.  10. 

"Judge  Green,  in  the  case  of  Dryden 
r.  Swinburn,  15  W.  Va.  234,  and  Judge 
Snyder,  in  the  case  of  Halstead  v. 
Rader,  27  W.  Va.  806,  both  intimate 
that  in  a  contest  of  this  character  the 
notice  should  show  that  the  contestant, 
if  successful,   is  entitled  to   the  office. 


In  what  manner,  or  to  what  extent, 
neither  of  the  judges  show,  but  leave 
it  to  be  inferred  that  the  statutory 
qualifications  necessary  to  entitle  the 
contestant  to  hold  the  office  should  be 
explicitly  set  forth.  Turning  to  Mc- 
Crary  on  Elections  (§  431),  we  find  the 
law  stated  to  be,  as  a  general  rule, 
*that  statutes  provided  for  contesting 
elections  are  to  be  liberally  construed, 
to  the  end  that  the  will  of  the  people 
in  the  choice  of  public  officers  may  not 
be  defeated  by  any  merely  formal  or 
technical  objections;'  and  in  §  434, 
*where  the  statute  provides  that  the 
election  of  a  public  officer  may  be  con- 
tested by  "any  candidate  or  elector," 
the  person  instituting  such  contest 
must  aver  that  he  is  an  elector,  or  he 
was  a  candidate  for  the  office  in  ques- 
tion.' In  Paine  on  Elections  (§  829)  the 
law  is  stated  to  be:  'It  is  not  neces- 
sary to  aver  in  a  complaint  or  notice 
of  contest  that  the  relator  or  contestant 
possessed  the  requisite  qualifications 
for  the  office.  That  is  to  be  presumed 
until  the  contrary  is  averred  and 
proved  by  the  defendant.'  People  v. 
Ryder,  16  Barb.  370.  In  6  Am.  &  Eng. 
Ency.  Law,  405,  the  law  is  said  to  be, 
*The  statement  of  contestant's  right  to 
make  the  contest  should  appear,  but 
it  is  not  necessary  to  state  that  he  was 
eligible  where  the  notice  shows  he 
was  a  candidate,  although  this  might 
be  required  in  an  information,*  refer- 
ring to  Ledbetter  v.  Hall,  62  Mo.  422, 
and  Rounds  v.  Smart,  71  Me.  380. 
These  decisions  are  to  the  eflfect  that, 
unless  the  statute  so  requires,  it  is  not 
necessary  for  the  notice  to  contain 
averments  of  the  contestant's  eligi- 
bility to  the  office."  Cushwa  v.  La- 
mar, 45  W.  Va.  326,  32  S.  E.  10. 

(8)    Time  of  Giving. 

See  also,  post,  "Amendment  and  New 
Notices,"  XIII,  D,  1,  b,  (4). 

"Our  statute  authorizes  an  additional 
notice  giving  specifications  of  new 
facts  within  ten  days  after  the  dis- 
covery  of  such   facts.     Section   2,   ch. 
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6,  Amd.  Code.  Halstead  v.  Rader,  27 
W.  Va.  806. 

By  §  4,  ch.  6,  W.  Va.  Code,  it  is  ex- 
pressly declared  that:  "In  contests 
respecting  seats  in  the  legislature  if 
new  facts  be  discovered  by  either  party 
after  he  has  given  notice  as  aforesaid, 
ht  may  give  additional  notice  or  no- 
tices to  his  adversary  with  specifica- 
tions as  above  prescribed."  Loomis  v. 
Jackson,  6  W.  Va.  613. 

A  party  who  desires  to  contest  the 
election  of  a  judge  of  a  circuit  court, 
is  required,  by  the  11th  section  of 
chapter  6  of  the  West  Virginia  Code,  to 
give  notice,  with  specifications,  to  the 
party  whose  right  is  contested  within 
sixty  days  next  after  the  election.  The 
return  notice  of  respondent  must  be 
given  to  the  contestant  within  thirty 
days  after  the  service  of  his  notice 
upon  respondent;  and  all  the  deposi- 
tions taken  must  be  concluded  within 
forty  days  after  the  service  of  the  re- 
turn notice.  Loomis  v,  Jackson,  6  W. 
Va.  613. 

In  a  judicial  contest,  the  contestant 
in  order  to  ascertain  and  collect  the 
facts  of  the  case,  may  postpone  the 
service  of  his  notice  of  contest  until 
the  sixtieth  day  after  the  election,  and 
iii  like  manner  and  for  a  similar  rea- 
son, the  respondent  may  delay  the 
service  of  the  return  notice  until  the 
thirtieth  day  thereafter.  Loomis  v. 
Jackson,  6  W.  Va.  613,  614. 

As  new  facts  or  the  clue  to  discovery 
of  them  may  be  for  the  first  time  dis- 
closed by  the  return  notice,  new  no- 
tices with  additional  specification  of 
new  facts  discovered  after  the  service 
of  the  original  notice  and  specification, 
and  after  the  expiration  of  the  sixty 
days  allowed,  may  be  given  by  the  con- 
testant within  the  forty  days  allowed 
for  the  taking  of  depositions,  subject 
always  to  the  limitation  that  reason- 
able notice  of  the  taking  of  depositions 
shall  be  given  to  the  adverse  party  as 
required  under  §§  5,  8,  ch.  6.  W.  Va. 
Code,  18C8;  Loomis  v.  Jackson,  6  W. 
Va.   613. 


(4)    Amendment  and  New  Notices. 

See  also,  ante,  "Time  of  Giving,** 
XIII,  D,  1,  b,  (3). 

A  notice  which  does  not  state  the 
cause  of  action,  being  a  nullity  can  not 
be  the  subject  of  amendment.  Loomis 
V.  Jackson,  6  W.  Va.  613,  617;  Halstead 
r.  Rader,  27  W.  Va.  806,  818. 

Additional  Notice — New  Facts—Re- 
quirements. — In  the  case  of  a  contested 
election  if  the  contestant  gives  an  ad- 
ditional notice  specifying  new  facts,  it 
is  essential  that  it  appear  in  the  notice 
that  such  facts  are  new  and  that  they 
were  discovered  after  service  of  the 
original  notice,  and  that  they  could  not 
have  been  discovered  by  the  use  of 
such  diligence  before  service  of  the 
original  notice,  otherwise  the  additional 
notice  is  defective.  Harrison  v.  Lewis, 
6  W.  Va.  713;  Loomis  v.  Jackson,  6 
W.  Va.  613. 

Amendment  of  Notice — Two  Meth- 
ods,— In  the  trial  of  contested  elec- 
tions, two  methods  of  amendment  to 
the  notices  required  by  our  statute 
are  permissible:  First,  the  statutory 
method,  which  is  always  based  upon 
new  facts  discovered  after  the  original 
notice  has  been  given;  second,  the 
method  incident  to  common-law  pro- 
cedure. Ralston  v.  Meyer,  34  W.  Va. 
737,   12  S.   E.   783. 

It  is  further  stated  by  the  court  in 
this  case  that  fairne€s,  purity,  and  free- 
dom of  elections  are  essential  to  free 
government,  and  the  object  of  the  ju- 
dicial tribunal  engaged  in  deciding  upon 
a  contested  election  is  not  so  n:uch  to 
determine  the  private  rights  of  the 
parties,  as  to  decide  whom  the  people 
have  elected  in  that  particular  election, 
according  to  the  very  right  of  the  case 
and  the  principles  of  justice;  hence,  at 
common  law,  amendments  to  the  no- 
tice or  petition  are  permitted  only  to 
further  the  ends  of  justice,  and  to  pro- 
mote a  true  and  impartial  decision,  ac- 
cording to  the  evidence.  Ralston  v. 
Meyer,  34  W.  Va.  737,  12  S.  E.  783. 

Permission  to  Amend  Counter  No- 
tice    Refused— Votes      Rejected.— The 
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counter  notice  filed  by  a  contestee  in 
an  election  contest  stated  that  A.  and 
B.  were  not  qualified  voters,  but  had 
voted  for  the  contestant;  which  latter 
had  not  challenged  their  qualification 
in  his  notice.  At  the  trial  the  con- 
testee asked  leave  to  strike  from  his 
counter  notice  the  names  of  A.  and  B., 
and  the  allegations  concerning  them. 
This  was  refused,  and  the  court  found 
from  the  evidence  that  A.  and  B.  were 
not  qualified  voters,  but  that  they  had 
voted  for  the  contestee.  It  was  held, 
that  leave  to  amend  was  properly  re- 
fused, and  that  the  court  was  justified 
in  rejecting  the  votes  of  A.  and  B. 
Ralston  v.  Meyer,  34  W.  Va.  737,  12  S. 
E.    783. 

Amendment  after  Ten  Days. — A  no- 
tice, which  states,  as  the  sole  ground 
oF  complaint,  that  the  county  court 
commissioners  failed  and  refused  to 
count  the  votes  at  a  specified  precinct, 
which  were  duly  and  legally  certified 
by  the  commissioners  holding  the  elec- 
tion at  said  precinct,  and  that  if  said 
votes  had  been  counted,  the  contestant 
would  have  been  duly  elected  to  the 
disputed  office,  is  insufficient,  and  it 
should  have  been  quashed  by  the 
county  board.  Such  a  notice  could  not 
be  amended  after  the  expiration  of  ten 
days  from  the  time  the  result  of  the 
election  had  been  declared,  if  it  could 
be  amended  at  all.  Halstead  v.  Ra- 
der,  27  W.  Va.  806. 

Amendment  by  Special  Court. — The 
special  court,  authorized  by  ch.  6,  § 
13  of  the  Code  of  West  Virginia,  hav- 
ing no  common-law  jurisdiction,  can 
not  permit  amendments  of  notices  and 
specifications  after  the  time  has  passed 
within  which  the  parties  themselves 
may  correct  omissions,  and  supply  de- 
fects. Loomis  V.  Jackson,  6  W.  Va 
613.  615. 

c.   Petition  or  Complaint. 

See  also,   ante,  "Notice  and  Specifi- 
citions."   XIII,   D,   1,   b. 
To  Whom  Addressed — Requirements. 

— A  petition,  in  a  contest  for  the  office 


of  judge  should  be  addressed  to  the 
special  court  provided  by  statute  to 
try  such  cases,  and  not  to  the  gov- 
ernor of  the  state.  It  ought  not  to 
contain  any  prayer  for  relief  beyond 
what  is  found  in  the  authority  of  the 
court  to  afford.  Loomis  v.  Jackson,  6 
W.  Va.  613,  615. 

To  invoke  the  authority  vested  in  the 
governor  by  §  13,  ch.  6,  of  the  West 
Virginia  Code,  it  is  necessary  that  the 
contestant  should  file  with  the  governor 
a  petition,  with  copies  of  his  grounds 
of  contest,  notice  and  specifications. 
Such  petition  must  remain  in  the  gov- 
ernor's office;  without  it  he  could  have 
no  evidence  upon  which  to  justify  his 
official  action.  Loomis  v.  Jackson,  6 
W.  Va.  613,  615. 

Allegations  and  Proofs. — The  alle- 
gations and  the  proofs  must  agree. 
Therefore  a  contestant,  either  in  his 
petition  or  notice  of  the  ground  of  con- 
test and  specifications,  must  show  di- 
rectly what  was  the  result  of  the  elec- 
tion as  declared  by  the  returning  of- 
ficers and  in  what  manner  and  to  what 
extent  the  result  will  be  aflFected  by 
the  correction  of  errors  complained  of 
in  the  specifications.  Loomis  v.  Jack- 
son, 6  W.  Va.  613. 

And  unless  it  further  appears  upon 
the  face  of  the  petition,  notice  and 
specifications  that  the  result  of  said 
election  will  be  so  changed  by  proof  of 
said  allegations,  as  to  overcome  the 
majority  of  the  persons  who  have  been 
declared  duly  elected,  or  to  show  that 
it  is  impossible  to  ascertain  the  true 
result,  it  will  be  the  duty  of  the  court, 
on  motion,  to  quash  the  same.  The 
petition  in  this  case  not  containing 
such  averments,  the  question  did  not 
arise  upon  the  petition.  Loomis  v. 
Jackson,  6  W.  Va.  613,  615. 

Petition  of  Contestant  Filed  at  the 
Trial— For  What  Purposes  Allowed.— 
In  an  election  contest  the  contestant 
may  of  right  file  a  petition  at  the  trial, 
but  not  for  the  purpose  or  to  have  the 
effect  of  curing  defects  in  the  notices 
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and   specifications;   and  so   far  as   the 
petition  contains   new  allegations   ma- 1 
tcrial  to  the  case,  they  must  be  disre^ 
garded   or   such   allegations   should  be ; 
stricken  out.    Harrison  v.  Lewis,  6  W. : 
Va.  713.  ! 

Amendment  of  Petition. — "Mr.  Paine, ; 
in  his  work  on  Elections  (§  840),  thus  , 
defines  this  common-law  right  of 
amendment:  'Where  a  petition  is  de- , 
fective  in  form  or  substance,  it  may ' 
be  amended  if  the  application  be  made  i 
at  the  earliest  possible  opportunity. ' 
Such  an  amendment  is  allowed  at  com- 
mon law  by  virtue  of  the  power  which  i 
a  court  of  record  possesses  to  allow 
amendments  in  furtherance  of  public^ 
justice.  When  there  is  a  charge  of 
fraud,  but  no  averment  showing  how 
the  fraud  would  affect  the  result,  the 
defect  may  be  remedied  by  amend- 
ment. The  inquiry  involved  in  a  con- 
tested election  case  is  one  which  deeply 
concerns  the  public.  The  question  is 
broader  than  the  mere  claim  of  an  in- 
dividual to  the  office  in  controversy.  It 
is  whether  the  popular  will  has  been 
or  is  about  to  be  defeated  or  thwarted 
by  mistake  or  fraud.  If,  therefore,  the 
statement  of  the  grounds  of  contest 
lacks  a  clearness  and  distinctness  of 
allegation,  always  desirable  in  judicial 
proceedings,  it  is  not  on  that  account 
peremptorily  dismissed;  an  opportunity 
to  amend  should  be  afforded,  to  the 
end  that  the  points  in  controversy  may 
be  developed,  and  the  merits  of  the 
case  determined.  It  may  become  the 
duty  of  the  court,  in  the  progress  of 
the  investigation,  to  protect  the  par- 
ties from  surprise,  and  should  material 
proof  be  offered,  which  reasonable  dili- 
gence should  not  have  anticipated,  an 
opportunity  should  be  afforded  to  meet 
it.  The  public  interests  imperatively 
require  that  the  ultimate  determination 
of  the  contest  should  in  every  instance, 
if  possible,  reach  the  very  right  of  the 
case.*"  Ralston  v.  Meyer,  34  W.  Va. 
737,  12  S.   E.  783. 

'To  the  same  effect,  see  the  recent 
work  of  Mr.  McCrary  on  Elections,  § 


419.  See  also,  same  author,  §  308. 
These  principles  have  received  the 
sanction  of  this  court  in  the  case  of 
Halstead  v.  Rader,  27  W.  Va.  pp.  806, 
809.  This  case  (Halstead  v.  Rader) 
cites  with  approbation  Kneass*  Case, 
Brightly,  Elect.  Cas.  337.  Upon  turn- 
ing to  that  case,  reported  2  Pars.  Eq. 
Cas.  553,  we  find  a  very  clear  recogni- 
tion of  the  principle  'that  amendments 
are  reducible  to  no  certain  rules,  but  that 
each  case  must  be  left  to  the  sound 
discretion  of  the  court;  and  that  the 
best  principles  seem  to  be  that  an 
amendment  should  or  should  not  be 
permitted  to  be  made,  as  would  best 
tend  to  the  furtherance  of  justice.'  In 
the  exercise  of  this  sound  discretion, 
the  court  should  always  have  in  view 
the  vindication  of  the'  ballot  and  the 
elucidation  of  truth."  Ralston  v. 
Meyer,  34  W.  Va.  737,  12  S.  E.  783.  See 
ante,  "Amendment  and  New  Notices," 
XIII,  D,  1,  b,  (4). 

Allegation  of  New  Facts — To  Cure 
Defects — ^When  Allowed. — It  was  de- 
cided in  the  contested  election  case  of 
Harrison  v.  Lewis,  6  W.  Va.  713,  721, 
under  W.  Va.  Code,  1868,  ch.  6,  §  13, 
where  it  is  provided  that  such  case  shall 
be  decided  "according  to  law  and  the 
truth  upon  the  petition,  returns,  and 
evidence  to  be  submitted,"  that  facts, 
new  and  material  to  the  contestant's 
case  could  not  be  alleged  upon  the 
record  and  regarded  by  the  court  for 
the  purpose  of  curing  any  defects  which 
may  be  inherent  in  the  case  made  by 
the  contestant  in  his  notice,  or  notices 
and  specifications,  which  were  served 
upon  the  respondent  within  the  time 
prescribed  by  law. 

It  was  however  held,  in  this  same 
case  that  the  contestant  might  file  his 
petition  before  the  hearing  is  proceeded 
with,  as  of  right;  but  not  after  the  trial 
of  the  case  had  begun. 

Waiver  by  Filing  Counter  Com- 
plaint.— The  contestees,  by  filing  a 
joint  counter  complaint,  and  allowing 
the  contestants  to  incur  expense  in 
procuring     depositions,     waive      their 
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right  to  move  for  a  dismissal  on  the 
ground  of  misjoinder  of  the  parties. 
Richardson  v.  Farrar,  88  Va.  760,  15 
S.  E.  117. 

Where  the  complaint  complies  with 
the  statutory  requirements,  and  coun- 
tercomplaint  has  been  filed,  diliatory 
defenses  are  held  to  have  been  waived. 
Richardson  v.  Farrar,  88  Va.  760,  15  S. 
E.  117. 

Election    for     Removal     of    County 
Seat. — As  to  petition  in  an  election  for 
removal  of  a  county  seat,  see  the  title 
COUNTIES,  vol.  3,  p.  650. 
d.    Costs. 

County  Court — Authority  to  Give 
Judgment  for  Costs — Statute. — In  cases 
of  contested  elections  before  the 
county  court,  under  acts  of  Virginia 
1852,  ch.  71,  pp.  64,  65,  the  county  court 
has  no  authority  to  give  judgment  for 
costs  to  either  party.  West  v.  Fergu- 
son, 16  Gratt.  270.  It  was  held,  that 
this  case  could  not  be  considered  as  a 
**motion,"  or  an  "action,"  or  an  "in- 
terlocutory order  or  proceeding,"  un- 
der the  statute  of  1852,  where  costs 
might  be  recovered.  See  also,  Roberts 
V    Paul,  50  W.  Va.  528,  40  S.  E.  470. 

2.    Quo  Warranto. 

By  common  law,  contests  in  regard 
to  offices  were  always  determinable  by 
quo  warranto,  which  was  in  the  nature 
of  a  criminal  writ.  This  writ  was  after- 
wards superseded  by  proceedings  upon 
an  information  in  the  nature  of  quo 
warranto,  and  this  was  applied  to  the 
mere  purpose  of  trying  the  civil  right 
to  a  franchise  or  office.  Halstead  v, 
Rader,  27  W.  Va.  806.  See  ante,  "In 
General,"  XIII,  D,  1,  a. 

Usurpation  of  Office  —  Interested 
Party. — In  the  proceeding  by  way  of 
an  information  in  the  nature  of  a  writ 
of  quo  warranto  instituted  by  the  de- 
feated candidate  in  election  of  sheriff, 
against  the  successful  candidate,  who 
had  forfeited  his  right  to  hold  office 
by  contracting  to  sell  or  farm  the  of- 
fice, and  who  continued  to  claim  right 
thereto;    the    latter    being    claimed    in 
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the  information  to  have  intruded  into 
and  usurped  the  office  of  sheriff  of  the 
county.  Held,  that  such  proceeding 
must  be  at  the  relation  of  some  per- 
son interested,  otherwise  than  as  a  citi- 
zen and  taxpayer  (which  was  not  the 
case  here),  unless  such  proceeding  is 
instituted  at  the  instance  of  the  at- 
torney general  or  the  prosecuting  at- 
torney of  the  county.  State  v.  Mat- 
thews, 44  W.  Va.  372,  29  S.  E.  994. 

3.   Injunction. 

"A  court  of  equity  will  not  interfere 
by  an  injunction  to  prevent  the  election 
officers  or  canvassing  officers  from  do- 
ing their  duty  as  required  by  the  law, 
nor  prevent  them  from  canvassing 
votes  in  a  certain  way."  6  Amer.  and 
Eng.  Cyclop.  Law,  tit.  Elections,  p. 
392,  quoted  in  Alderson  v.  Commission- 
ers, 32  W.  Va.  640,  9  S.  E.  868,  869. 

"Equity  disavows  jurisdiction  by  the 
stringent  process  of  injunction  where 
other  adequate  remedy  exists.  High, 
Inj.,  §  28.  Equity  especially  disavows 
a  jurisdiction  in  matters  pertaining  to 
elections."  Alderson  v.  Commission- 
ers, 32  W.  Va.  640,  9  S.  E.  868,  871. 

"Acts  of  public  officers  pertaining  to 
the  calling,  conducting  and  certifying 
the  results  of  elections,  being  the  exer- 
cise of  political  functions  of  great  im- 
portance, are  rarely  and. reluctantly  in- 
tferfered  with  by  court  of  equity,  owing 
to  the  imperative  necessity  of  protect- 
ing expressions  of  the  popular  will  in 
the  selection  of  officers  and  in  other 
matters,  and  of  having  the  result  of 
such  expressions  accurately  ascertained, 
numerous  safeguards  against  fraud  and 
abuse,  and  remedies  for  the  correction 
of  error  and  violations  of  duties,  are 
usually  provided  by  statute,  so  that  the 
existence  of  means  of  redress  by  statu- 
tory proceeding  usually  afford  ample 
ground  for  refusing  equitable  reme- 
dies." 1  Spell.  Inj.  &  Extra.  Rem.  § 
630,  quoted  in  Morgan  v.  County  Court, 
53  W.  Va.  375,  44  S.  E.  182. 

"In  fact,  equity  disclaims  jurisdiction 
in  cases  of  contested  elections.    It  does 
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not  overthrow  elections,  or  try  title  to 
office,  as  will  be  seen  in  that  late  ex- 
cellent work,  American  &  English  De- 
cisions in  Equity  (vol.  3,  pp.  413,  437). 
Alderson  v.  Commissioners,  32  W.  Va. 
640,  643,  9  S.  E.  868.  Though  a  vote 
upon  removal  of  a  county  seat  is  not 
an  'election'  in  strict  sense,  yet  this 
rule  of  equity  might  apply  by  analogy. 
However,  as  this  is  not  an  election  for 
office,  but  only  on  a  public  question,  it 
may  be  that  equity  would  take  juris- 
diction by  injunction  to  prevent  a 
county  court  from  removing  a  county 
seat  under  a  vote  tainted  with  fraud." 
Brown  v.  Randolph  County  Court,  45 
W.  Va.  827,  32  S.   E.   165,  167. 

Delivery  of  Returns. — A  court  of 
equity  has  no  jurisdiction  to  enjoin 
the  secretary  of  state  from  delivering 
to  the  speaker  of  the  house  of  dele- 
gates the  sealed  returns  of  an  election 
for  governor,  properly  transmitted  to 
him,  and  such  injunction,  if  granted, 
will  be  treated  as  a  nullity.  Fleming 
V,  Guthrie,  32  W.  Va.  1,  9  S.  E.  23. 

This  court  will  not  award  a  writ  of 
prohibition  against  a  circuit  court  to 
prohibit  it  from  proceeding  by  man- 
damus to  compel  the  secretary  of  state 
to  deliver  such  returns,  on  the  peti- 
tion of  a  party  who  alleges  no  other 
ground  or  interest  in  the  matter  than 
that  he  is  the  plaintiff  in  said  injunc- 
tion suit,  and  that  the  circuit  court  has 
ignored  his  injunction,  although  it  ap- 
pears that  said  court  had  no  jurisdic- 
tion to  award  said  mandamus.  Flem- 
ing V,  Guthrie,  32  W.  Va.  1,  9  S.  E.  23. 

Certif3ring  Result  of  Canvass. — Equity 
has  no  jurisdiction  to  enjoin  commis- 
sioners of  a  county  court  from  certify- 
ing to  the  governor  the  result  of  their 
canvass  of  the  vote  in  their  county  for 
a  representative  in  the  congress  of  the 
United  States.  Alderson  v.  Commis- 
sioners. 32  W.  Va.  640,  9  S.  E.  868, 
citing  Fleming  v.  Guthrie,  32  W.  Va. 
1,  9  S.   E.  23. 

Injunction  to  Restrain  Holding  of 
Election. — An  injunction  does  not  lie 
to  restrain  the  holding  of  a  public  elec- 


tion authorized  by  law.  Morgan  f. 
County  Court,  53  W.  Va.  372,  44  S.  E. 
182.  See  also,  the  title  COUNTlES> 
vol.  3,  p.  650.  See  generally,  the  title 
INJUNCTIONS. 

"  'It  has  been  held,  that  the  power  of 
holding  an  election  being  a  political 
power,  equity  has  no  jurisdiction  to 
restrain  officers  intrusted  by  law  with 
the  duty  of  holding  elections  from  the 
exercise  of  such  power.'  2  High  Inj.,. 
§  1316.  'If  the  court  has  no  jurisdic- 
tion over  the  matter  involved,  or  has. 
exceeded  its  powers  by  granting  an  in- 
junction in  a  matter  beyond  its  juris- 
diction, its  injunction  will  be  treated  as 
absolutely  void;  the  defendants  can 
not  be  punished  for  contempt  for  its 
violation.  For  example,  when  an  in- 
junction is  issued  against  a  board  of 
township  officers  to  restrain  them  from 
holding  an  election  which  they  are  au- 
thorized by  law  to  hold,  equity  having 
no  jurisdiction  to  interfere  in  such 
case,  there  can  be  no  disobedience  of 
the  injunction  and  no  attachment  for 
contempt,  since  the  mandate  is  abso- 
lutely void.'  High  on  Inj.,  §  1425. 
'The  power  to  hold  election  is  a  polit- 
ical one,  and  a  court  of  equity  has  no 
jurisdiction  to  enjoin  the  proper  of- 
ficer from  holding  an  election.  An 
injunction  issued  in  such  case  is  void, 
and  gives  no  ground  for  attachment  for 
contempt.'  10  Am.  &  Eng.  Ency.  L:iw 
817.  Paine  on  Elections,  §  940;  Mc- 
Crary  on  Elections,  §  386.  Kindred 
principles  are  stated  in  Fleming  v. 
Guthrie,  32  W.  Va.  1,  9  S.  E.  23,  and 
Alderson  v.  Commissioners,  32  W.  Va. 
640,  9  S.  E.  868."  Morgan  v.  County 
Court,  53  W.  Va.  372,  376,  44  S.  E. 
182. 

Injunction  by  Circuit  Court. — The 
circuit  court  judge  having  in  addition 
to  the  issuance  of  a  void  writ  of  error 
and  supersedeas  to  the  judgment  of  the 
county  court,  issued  an  injunction  pro- 
hibiting the  person,  who  had  been  de- 
clared elected  to  the  office  and  who 
had  duly  qualified,  from  exercising  the 
duties  of  the  office  or  interfering  with 
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the  person,  who  had  formerly  held  this  | 
office,  in  the  performance  of  its  duties; 
held,  this  order  of  injunction  was  is- 
sued without  jurisdiction  or  authority, 
and  is  null  and  void;  and  this  court 
will  prohibit  all  proceedings  on  it  or 
in  the  case  in  which  it  was  granted. 
Swinbum  v.  Smith,  15  W.  Va.  483, 
484. 

4.   ProhibitioxL 

See  the  title  PROHIBITION. 

When  the  board  of  election  canvass- 
ers assume  to  exercise  legal  discretion 
which  it  does  not  possess,  its  action 
may  be  controlled  by  prohibition.  In 
the  opinion,  the  court  says:  "We  think 
that  the  board,  though  a  mere  minis- 
terial body,  is  yet  one  organized  and 
performing  public  functions  under  law, 
and  such  a  tribunal  as  may  be  kept 
within  the  legal  bounds  of  its  jurisdic- 
tion by  prohibition.  This  seems  to  be 
rcnceded.  Fleming  v.  Commissioners, 
Hi  W.  Va.  608,  8  S.  E.  267;  Alderson  v. 
Commissioners,  31  W.  Va.  633,  8  S.  E. 
274;  Brazie  v.  Commissioners,  25  W. 
Va.  213."  Brown  v.  Board  of  Elec- 
tion, 45  W.  Va.  826,  32  S.  E.  168. 

When  a  board  of  election  canvassers 
assumes  jurisdiction,  which  it  has  not, 
to  convass  and  declare  the  result  of  a 
vote  upon  the  relocation  of  a  county 
seat,  prohibition  will  lie  to  restrain  it, 
though,  in  its  proper  action,  its  func- 
tions arc  ministerial,  and  not  subject 
to  prohibition.  Brown  v.  Board  of 
Election,  45  W.  Va.  826,  32  S.  E.  168. 

While  many  of  the  acts  of  the  com- 
missioners, while  sitting  as  a  board  of 
canvassers,  after  in  election,  are  merely 
ministerial,  they  are  not  all  so;  and 
where  such  tribunal,  clothed  by  the 
statute  with  both  ministerial  and  ju- 
dicial powers,  is  merely  exercising  its 
ministerial  functions,  to  its  action  in 
such  matters  prohibition  will  not  lie; 
but  when  it  is  exercising  its  judicial 
functions,  and  is  proceeding  in  excess 
of  its  judicial  powers,  or  is  usurping 
judicial  powers  which  do  not  belong  to 
it,  to  such  action  a  writ  of  prohibition 


will  lie.  Brazie  v,  Fayette  Co.  Com'rs, 
25  W.  Va.  213;  Fleming  v.  Commission- 
ers, 31  W.  Va.  608,  8  S.  E.  267.  See 
also,  Alderson  v.  Commissioners,  31 
W.  Va.  633,  8  S.  E.  274.  See  ante, 
"Under  the  West  Virginia  Law,"  VII, 
C,  2,  b. 

A  writ  of  prohibition  lies  from  a  cir- 
cuit court  to  the  county  commission- 
ers assembled  to  ascertain  the  result  of 
ar  election,  under  acts,  1882,  ch.  155, 
to  prevent  them  from  exceeding  their 
legislative  powers,  by  examining  wit- 
nesses and  hearing  evidence  to  deter- 
mine whether  the  precinct  commis- 
sioners have  certified  and  returned  the 
votes  of  persons  not  entitled  to  vote 
with  a  view  to  rejecting  such  votes. 
Brazie  v.  Fayette  Co.  Com'rs,  25  W. 
Va.  213;  Alderson  v.  Commissioners, 
31  W.  Va.  633,  8  S.   E.  274. 

Errors  of  Canvassers. — Mere  errors 
and  irregularities  of  such  commission- 
ers, while  proceeding  within  their  juris- 
diction, are  not  subject  to  prohibition. 
Fleming  v.  Com'rs,  31  W.  Va.  608,  8 
S.  E.  267;  State  v.  County  Court,  33 
W.  Va.  589.  11  S.  E.  72. 

Circuit  Court — Jurisdiction. — Circuit 
courts  have  no  original  jurisdiction  of 
election  contests  or  recounts,  nor  au- 
thority to  prevent,  by  writ  of  prohibi- 
tion, a  person  who  claims  to  have  been 
elected  tc^  an  office  from  taking  the 
same  and  assuming  and  exercising  its 
powers  and  duties,  on  the  ground  of 
invalidity  of  the  election  or  ineligibility 
of  the  party  claiming  the  office,  and, 
by  awarding  such  writ  in  such  case,  a 
indge  of  such  court  subjects  himself 
to  a  writ  of  prohibition  from  the  su- 
preme court  of  appeah.  Moore  v.  Holt, 
55  W.  Vn    507,  47  S.  E.  251. 

Prohibition  to  Correct  Error.— In  an 
election  contest  a  writ  of  prohibition 
will  be  issued  to  restrain  an  inferior 
court  from  exceeding  its  jurisdiction, 
but  will  never  be  allowed  to  usurp 
place  of  writ  of  error,  especially  where 
the  law  provides  that  no  writ  of  error 
shall   lie.     Nelms  v.   Vaughan,   84   Va. 
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69i,  5  S.  E.  704,  citing  West  v.  Fergu- 
son, 16  Gratt.  270;  Ex  parte  Ellyson, 
20  Gratt.  10;  McDougal  v.  Guigon,  27 
Gratt.   133. 

In  Moss  V.  Barham,  94  Va.  12,  26  S. 
E.  388,  a  contested  election  case  pend- 
ing before  the  corporation  court  of 
Newport  News,  of  which  that  court  had 
jurisdiction,  2,  writ  of  prohibition  from 
the  circuit  court  to  prevent  proceedings 
in  the  case  was  held  improper;  the  court 
saying  that  the  writ  of  prohibition  does 
not  lie  to  correct  error  but  to  restrain 
an  inferior  court  from  acting  in  a  mat- 
ter of  which  it  has  no  jurisdiction,  or 
in  which  it  is  transcending  its  jurisdic- 
tion. Nelms  V.  Vaughan,  84  Va.  696,  5 
S.  E.  704;  Ellyson,  Ex  parte,  20 
Gratt.  10. 

In  Ex  parte  Ellyson,  20  Gratt.  10, 
Judge  Jones  says:  "If  a  county  or  cor- 
poration court  has  such  jurisdiction  in 
any  case  in  a  contested  election  the  pe- 
titioners have  no  right  to  a  writ  of  pro- 
hibition." 

Costs. — Should  the  county  court  ex- 
ceed its  jurisdiction  by  giving  judgment 
for  costs  to  either  party  in  a  contested 
election  case  under  acts,  1852,  ch.  71, 
p.  66,  a  writ  of  prohibition  from  the 
circuit  court  is  a  proper  proceeding  to 
arrest  the  judgment.  West  v.  Fergu- 
son, 16  Gratt.  270. 

5.   Mandamus.  « 

See  ante,  "Nature  of,"  VII,  C,  2. 
Scope  of  Mandamus  Extended — Stat 
utes. — Section  89,  ch.  3,  W.  Va.  Code, 
1891,  as  re-enacted  in  ch.  25,  acts,  1893, 
in  cases  involving  duties  of  ballot  com- 
missioners under  said  chapter  gives  the 
writ  of  mandamus  more  scope  than  at 
common  law,  rendering  a  process  to 
control  them  as  to  all  matters,  minis- 
terial or  judicial.  Marcum  v.  Ballot 
Commissioners,  42  W.  Va.  263,  26  S. 
E  281;  Harmison  v.  Ballot  Commis- 
sioners, 45  W.  Va.  179,  31  S.  E.  394; 
Dent  V.  Commissioners,  45  W.  Va.  750, 
32  S.  E.  250. 

"Indeed,  we  held  in  Marcum  v.  Bal- 
lot Commissioners,  42  W.  Va.  263,  26 


S.  E.  281,  that  it  gives  mandamus,  in 
matters  under  the  election  law,  more 
scope  than  at  common  law,  making  it 
applicable  to  such  matters,  whether 
ministerial  or  judicial;  in  other  words, 
giving  it  the  appellate  function  of  cer- 
tiorari." Hebb  V.  Cayton,  45  W.  Va. 
578,   32   S.    E.   187,   188. 

Mandamus  will  not  lie  to  control  the 
exercise  of  the  discretion  of  any  court, 
board  or  officer,  when  the  act  is  either 
judicial  or  quasi  judicial  in  its  nature. 
The  propriety  of  its  action,  in  such 
case,  however  erroneous  and  improper, 
can  not  be  questioned  or  controlled  by 
mandamus.  This  does  not  apply  to 
election  cases.  Roberts  v,  Paul,  50 
W.  Va.  528,  40  S.  E.  470. 

Assumption  of  Judicial  Duty. — 
While  mandamus  is  the  proper  legal 
and  efficacious  remedy  provided  by 
statute  for  the  purpose  of  compelling 
the  election  officers  to  discharge  their 
duties  in  conformity  with  the  law, 
when  such  officers,  in  violation  of  their 
ministerial  duties,  assume  the  exer- 
cise of  judicial  functions,  certiorari 
may  be  resorted  to  for  the  purpose  of 
reviewing  their  erroneous  rulings,  al- 
though mandamus  would  furnish  more 
speedy,  less  expensive  and  more  ade- 
quate relief.  Dunlevy  v.  County  Court, 
47  W.  Va.  513,  35  S.  E.  956.  See  the 
title    CERTIORARI,  vol.  2,  p.  748. 

Certification  of  Result. — A  man- 
damus will  not  issue  to  compel  an  elec- 
tion canvasser  to  assent  to  and  certify 
the  result  of  a  recount  of  ballots  as 
found  by  another  canvasser,  though 
both  were  present  at  it,  if  they  dis- 
agree as  to  such  result,  and  the  unwill- 
ing one  says  it  is  not  an  adequate,  cor- 
rect, true  recount.  Dent  v.  Commis- 
sioners, 45  W.  Va.  750,  32  S.  E.  250. 
(By  two  judges).  In  the  opinion,  it  is 
said:  "And  so  I  say  now,  in  matters 
of  election,  when  mandamus  is  used  to 
review  the  action  of  election  officers, 
and  to  reverse  them  for  error,  it  is 
efficacious  even  in  matters  where  those 
officers  arc  vested  with  discretion;  but 
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that  is  because  of  that  statute,  and  is  | 
not  at  common  law.  But  note  that  this  I 
mandamus  does  not  seek  to  review  the  i 
work  of  these  canvassers,  does  not 
bring  before  us  the  ballots,  that  we 
may  see  whether  the  action  of  one  or 
the  other  canvasser  is  right.  On  the 
contrary,  it  assumes  the  recount  is 
made,  and  asks  us  to  compel  Means  to 
approve  it  when  he  disapproves  it,  and 
his  action  and  judgment  were  contrary 
to  it;  thus  asking  us  to  compel  his 
discretion  in  a  certain  direction.  The 
case  thus  falls,  not  under  that  statute, 
but  under  the  common  law  as  laid 
down  by  Judge  English."  Dent  v. 
Commissioners,  45  W.  Va.  750,  32  S. 
E.  250,  252.  Sec  also,  ante,  "Certifi- 
cates/' XII,  G. 

Mandamus  to  Compel  Recount. — 
Mandamus  lies  to  compel  a  board  of 
canvassers  canvassing  returns  of  an 
election  to  recount  the  ballots  between 
competing  candidates  for  office  on  the 
demand  of  either,  when  they  refuse 
such  recount.  Hebb  v.  Cayton,  45  W. 
Va.   578,  32  S.  E.  187. 

Correction  of  Errors. — If  a  board  of 
canvassers  adjourn,  without  having  le- 
gally performed  its  duties  under  §  68 
of  chapter  3  of  the  Code,  such  board 
may  be  reconvened  by  writ  of  man- 
damus under  §  89  of  said  chapter  and 
compelled  thereby  to  correct  any  er- 
rors it  may  have  committed  in  attempt- 
ing to  perform  such  duties.  Daniel  v. 
Simms,  49  W.  Va.  554,  555,  39  S.  E. 
690. 

To  Compel  Count  in  a  Particular 
Way. — Under  a  mandamus  awarded  un- 
der §  89,  ch.  3,  Code,  1899,  a  canvass- 
ing board  may  be  directed  and  com- 
pelled to  count  a  particular  ballot  in 
a  particular  way  or  for  a  particular 
candidate.  The  court  says:  "King 
resists  the  application  for  mandamus 
on  the  ground  that  as  asked  it  would 
require  the  council  to  count  the  con- 
tested ballot  for  a  particular  candidate, 
contrary  to  the  rule  stated  in  Marcum 
V     Ballot    Commissioners,    42   W.   Va. 


263,  26  S.  E.  281,  that  mandamus  will 
not  compel  an  act  judicial  in  nature, 
but  only  ministerial;  it  will  compel  ac- 
tion, but  not  any  particular  action  tkat 
savors  of  the  judicial  function;  that  in 
this  case  whether  that  ballot  is,  in  law, 
a  good  ballot,  aad  how  it  should  be 
counted,  is  such  a  question,  and  man- 
damus will  not  lie.  True,  such  is  the 
general  rule,  as  stated  in  that  case;  but 
it  was  also  slated  that  the  writ,  as 
allowed  in  the  election  statute,  is  an 
exception,  and  has  wider  function. 
Hebb  V.  Cayton,  45  W.  Va.  578,  32  S. 
E.  187,  is  cited  as  antagonistic  to  the 
Marcum  Case  and  as  holding  that  the 
writ  can  go  no  further  than  to  compel 
action,  not  to  direct  particular  action; 
but  that  case  pointedly  makes  the  writ, 
when  used  under  the  election  law,  ap- 
plicable to  election  matters,  'whether 
ministerial  or  judicial;  in  other  words, 
giving  it  the  appellate  function  of  cer- 
tiorari.' In  order  not  to  be  misunder- 
stood, the  general  rule  of  the  function 
of  mandamus  was  stated;  but  the  pe- 
culiar function  in  election  cases  was 
also  stated.  This  distinction  is  stated 
in  point  2  in  Roberts  v,  Paul,  50  W. 
Va.  528,  40  S.  E.  470."  Staaton  v, 
Wolmesdorff,  55  W.  Va.  601,  608,  47 
S.  E.  245. 

In  West  Virginia  Prior  to  1181. 

Jurisdiction  by  Mandamus — Board  of 
Supervisors. — In  Board  of  Supervisors 
V.  Minturn,  4  W.  Va.  300,  M.  filed  his 
petition  and  exhibits  in  the  circuit 
court  of  Mason  county,  praying  that  a 
writ  of  mandamus  be  awarded  him, 
against  the  board  of  supervisors,  as 
commissioners  of  election,  to  compel 
them  to  allow  him  to  qualify  and  give 
bond  as  treasurer  of  the  county.  It 
was  held  on  appeal  to  the  supreme 
court  that  the  circuit  court  had  no 
jurisdiction  by  mandamus  to  compel 
the  board  of  supervisors  in  such  case, 
as  the  board  had  discretionary  power. 
See  also,  Doolittle  v.  County  Court,  28 
W.  Va.  158;  State  v.  County  Court,  33 
W.  Va.  589,  11  S.    E.     72;    Miller     v. 
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County  Court,  34  W.  Va.  285,  12  S.  E. 
702;  State  v.  Herrald,  36  W.  Va.  721,  15 
S.  E.  974. 

If,  however,  the  act  is  merely  minis- 
terial mandamus  will  lie.  Board  of  Su- 
pervisors V.  Minturn,  4  W.  Va.  300; 
Doolittle  V.  County  Court,  28  W.  Va. 
158.  See  also,  Marcum  v.  Ballot  Com- 
missioners, 42  W.  Va.  263,  26  S.  E. 
281. 

In  an  Election  for  Removal  of  a 
County  Seat. — As  to  mandamus  in  an 
election  for  removal  of  a  county  seat, 
see  the  title  COUNTIES,  vol.  3,  p.  653. 

Bills  of  Exceptions. — Under  the  pro- 
visions of  §  3,  ch.  153  of  the  acts  of 
1882  (W.  Va.),  which  states  that,  in 
any  case  before  a  county  court,  etc.,  or 
other  inferior  tribunal  in  which  cer- 
tiorari would  lie,  the  majority  of  the 
commissioners  or  the  justice  or  officer 
shall,  on  request  of  either  party,  certify 
the  evidence  and  sign  bills  of  excep- 
tions, the  commissioners  of  a  county 
sitting  as  a  board  of  canvassers,  after 
an  election,  must,  on  request  of  one  of 
the  candidates  for  election,  sign  a  bill 
of  exceptions  to  their  rulingj  and  if 
they  refuse  they  will  be  required  to  do 
so  by  mandamus.  Alderson  v.  Com- 
missioners, 31  W.  V^.  633,  8  S.  E.  274. 

If  the  commissioners  of  the  county 
sitting  as  a  board  of  canvassers,  after 
an  election,  refuse  to  sign  bills  of  ex- 
ceptions to  their  ruling,  when  re- 
quested to  do  so  by  a  candidate  voted 
for  at  the  election,  they  will  be  required 
by  mandamus  to  settle  and  sign  such 
bills  of  exceptions.  Alderson  v.  Com- 
missioners, 31  W.  Va.  633,  8  S.  E.  274; 
Dryden  v.  Swinburne,  20  W.  Va.  89; 
Poteet  V.  Commissioners,  30  W.  Va. 
58,  3  S.  E.  97;  Douglass  v.  Loomis,  5 
W.  Va.  542. 

As  to  mandamus  to  compel  the 
county  court  to  signi  and  settle  a  bill 
of  exception  and  perfect  the  record  so 
that  the  action  of  the  county  court 
may  be  reviewed  on  certiorari,  see  the 
title  COUNTIES,  vol.  3,  p.   654. 

Alternative  Mandamus  —  Inhibiting 
Adjournment. — When,  in  such  case,  a 


petition  praying  a  mandamus  to  issue 
inhibiting  the  commissioners,  until  the 
further  order  of  the  court,  from  finally 
adjourning,  or  certifying  the  result  of 
the  election,  so  that  the  peremptory 
mandamus,  if  issued,  will  be  effective; 
and,  when  the  court  is  informed  that 
the  mandamus  has  been  obeyed,  the  in- 
hibition should  be  wholly  removed. 
Alderson  v.  Commissioners,  31  W.  Va. 
633,  8  S.  E.  274. 

To  Compel  Performance  of  Legal 
Duties. — The  members  of  an  electoral 
board  may  be  compelled  by  mandamus 
to  perform  the  duties  imposed  upon 
them  by  law,  and  for  failure  to  obey 
a  peremptory  mandamus  may  be  pun- 
ished for  their  contempt.  Cromwell 
V.  Com.,  95  Va.  254,  28  S.  E.  1023. 
Appointment  of  Election  OfiBcer. 

Electoral  Boards  —  Mandamus.  —  In 
Cromwell  v.  Com.,  95  Va.  254,  28  S.  E. 
1023,  a  case  in  which  tho,  members  of 
the  electoral  board  were  unable  to  agree 
and  failed  to  appoint  any  person  to  fill 
a  vacancy  in  that  body,  or  to  appoint 
judges  of  election  as  required  by  the 
statute,  it  was  held  that  mandamus 
would  lie  to  compel  the  board  to  per- 
form the  duty  imposed  upon  it  by  law, 
and  for  failure  to  obey  a  peremptory 
mandamus,  that  they  might  be  punished 
for  their  contempt. 

Election  Valid  Though  Held  and 
Certified  by  Only  Two  Judges.— An 
election  held  in  Halifax  county  by  only 
two  judges  of  election  and  certified  by 
them  is  valid,  and  the  commissioners 
of  election  may  be  compelled  by  man- 
damus to  count  the  vote  so  certified. 
Keesee  v.  Melvin,  3  Va.  Law  Reg.  285, 
decided  Nov.  21,  1895.  In  note  ap- 
pended to  this  case  it  is  said,  that  "the 
judgment  in  the  principal  case  settled 
a  question  of  general  interest  which  is 
constantly  arising.  As  no  opinion  was 
delivered  it  escaped  the  attention  of  the 
editors,  but  its  importance  to  the  gen- 
eral public  is  sufficient  reason  for  re- 
porting it  at  this  late  day.*' 

Contested  Election — Statute  Con- 
strued— Mandamus. — It    was    held,     in 
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Richardson  v,  Farrar,  88  Va.  760,  15 
S.  E.  117,  that  §  160,  Virginia  Code, 
1887,  commands  that  returns  of  county 
elections  be,  upon  complaint  of  undue 
election  and  fals'e  returns  by  fifteen  or 
more  voters,  and  counter-complaint,  if 
any  be  filed,  subject  to  the  inquiry, 
determination  and  judgment  of  the 
county  court,  which  shall  proceed  in 
such  case,  without  a  jury,  and  on  the 
testimony  to  decide  the  same  upon  the 
merits  according  to  the  constitution 
and  existing  laws;  that  in  such  a  con- 
test the  quashing  and  dismissal  of  a 
joint  complaint  of  undue  election,  and 
false  return  against  three  at  the  same 
election,  on  the  ground  of  misjoinder 
of  the  defendants  was  erroneous,  be- 
cause the  statute  does  not  limit  the 
contest  to  one;  and  that  mandamus 
would  lie  to  compel  the  court  to  pro- 
ceed to  hear  and  determine  the  con- 
test. < 

6.  Review. 

a.     In    General 

Commissioners  of  Elections. — The 
county  commissioners  acting  in  special 
session  to  ascertain  the  result  of  a  con- 
tested election,  are  an  inferior  tribunal 
proceeding  in  a  summary  manner  and 
not  according  to  the  course  of  the  com- 
mon law.  This  tribunal  is  a  creature 
of,  and  its  proceedings  are  governed 
entirely  by  the  statute;  and  no  pro- 
vision is  made  for  a  review  of  its  ac- 
tion or  proceedings  upon  motion,  ap- 
peal, writ  of  error,  or  supersedeas. 
Chenowith  v.  Commissioners,  26  W. 
Va.   230,  234. 

Action  of  Ballot  Commissioners — 
Subject  of  Review.— The  action  of  bal- 
lot commissioners  is,  under  the  acts 
of  1893,  ch.  25,  a  subject  of  review  by 
the  courts.  Marcum  v.  Ballot  Com- 
missioners, 42  W.  Va.  263,  26  S.  E.  281. 

Decision  of  Court  in  Ascertaining 
Result  of  Vote — Judicial  Act — Subject 
to  Review. — The  final  judgment  of  the 
county  court,  in  ascertaining  and  de- 
claring the  result  of  the  vote  at  an 
election  on   the  question  of  a  reloca- 


tion of  the  county  seat,  is  a  judicial  act 
like  the  judgment  of  the  court  on  a 
contested  election  case  before  it,  and 
therefore  subject  to  be  reviewed  by 
the  circuit  court.  Poteet  v.  Commis- 
sioners, 30  W.  Va.  58,  3  S.  E.  97,  109; 
Welch  V.  County  Court,  29  W.  Va.  63, 
1  S.  E.  337. 

b.   Error. 

See  also,  post,  "Certiorari,"  XIII, 
D,  6,  c. 

Refusal  to  Award  Certiorari — Re- 
viewed by  Writ  of  Error. — On  refusal 
of  a  circuit  court  to  award  a  writ  of 
certiorari  on  the  proper  petition,  to  re- 
view the  proceedings  of  the  county 
court,  in  ascertaining  and  declaring  the 
result  of  the  vote  on  a  relocation  of  a 
county  seat,  the  proceedings  may  be 
reviewed  by  writ  of  error  issued  by 
the  supreme  court  of  appeals.  Welch 
V,  County  Court,  29  W.  Va.  63,  1  S.  E. 
337. 

Writ  of  Error  to  Judgment  of  Cir- 
cuit Court. — If,  pending  a  writ  of  er- 
ror to  a  judgment  of  a  circuit  court 
awarding  a  peremptory  writ  of  man- 
damus comnmnding  the  clerk  of  a  mu- 
nicipal corporation  to  place  the  name 
o'^  the  plaintiff,  as  a  candidate  for  of- 
fice, on  the  official  ballot  to  be  voted 
for  in  an  election  to  be  held  in  such 
corporation,  the  election  has  been  held 
and  the  alleged  right  involved  has 
ceased  to  exist,  the  writ  of  error  will 
b';  dismissed.  State  v.  Lambert,  52  W. 
Va.  248,  43  S.  E.  176. 

Writ  of  Error  to  Judgment  of  County 
Court. — A  writ  of  error  and  superse- 
deas does  not  lie  to  the  judgment  of  a 
county  court  in  an  election  contcft, 
but  only  a  certiorari.  Swinburn  v. 
Smith,  15  W.  Va.  483. 

This  court  having  so  decided  and 
remanded  such  a  case  to  the  county 
court  for  trial,  and  the  county  court 
having  decided  the  case,  and  a  circuit 
"udge  having  issued  a  writ  of  error  and 
supersedeas  to  this  judgment;  held, 
this  writ  was  issued' by  direction  of  the 
circuit    court    judge    without    jurisdic- 
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tion  or  authority  and  is  null  and  void; 
and  this  court  will  prohibit  all  pro- 
ceedings thereon.  Swinburn  v.  Smith, 
15   W.   Va.   483. 

This  court  has  appellate  jurisdiction 
in  all  cases  of  certiorari  awarded  by 
the  circuit  court  in  review  of  matters 
and  proceedings  pending  before  or  de- 
termined by  a  municipal  council. 
Cushwa  V.  Lamar,  45  W.  Va.  326,  32 
S.  E.  10. 

"There  are  two  distinct  classes  of 
cases  in  which,  according  to  the  stat- 
utes of  this  state,  certiorari  is  the 
proper  remedy:  (1)  All  that  class  of 
cases  in  which  the  writ  was  proper  at 
common  law;  (2)  civil  cases  wherein 
the  writ  is  made  a  substitute  for  the 
writ  of  error.  In  the  latter  class  this 
court  has  no  jurisdiction  unless  the 
amount  in  controversy  exceed  $100, 
while  in  the  former  class  jurisdiction  is 
general,  without  regard  to  the  amount 
i«i  controversy,  by  express  provision  of 
the  constitution,  as  amended  in  1879, 
after  the  decision  of  the  case  of  Dry- 
den  V.  Swinburn,  15  W.  Va.  234,  was 
rendered.  The  law  has  been  so  set- 
tled by  the  holdings  of  this  court  in 
the  cases  of  Cunningham  v.  Squires, 
2  W.  Va.  422;  Dryden  v.  Swinburn,  15 
W.  Va.  234;  Board  v.  Hopkins,  19  W. 
Va.  84;  Farnsworth  v.  Baltimore,  etc., 
R.  Co.,  28  W.  Va.  815;  Wilson  v.  West 
Virginia,  etc.  R.  Co.,  38  W.  Va.  212,  18 
S.  E.  577;  Davis  v.  Davis,  40  W.  Va. 
464,  21  S.  E.  906.  At  common  law  cer- 
tiorari was  the  proper  remedy  for  re- 
viewing contested  election  cases  and 
other  proceedings  before  municipal 
councils.  4  Ency.  PI.  &  Prac.  17.  The 
statute  is  merely  declarative  of  the 
commofi  law,  enlarging  the  writ,  and 
sobstituting  it  generally  for  the  writ  of 
quo  warranto  in  similar  cases.  1  Dill. 
Mun.  Corp.,  §  2»2.  Such  being  the  na- 
ture of  the  writ,  this  court  has  jurisdic- 
tion by  writ  of  error  to  review  the  judg- 
ment of  the  circuit  court."  Cushwa  v. 
Lamar,  45  W.  Va.  326.  32  S.  E.  10.  See 
ante,"  Jurisdiction,"  XIII,  C. 


c  Certiorari 

See  also,  ante,  "Mandamus,"  XIII, 
D,  5.  See  the  thle  CERTIORARI,  vol. 
2,  pp.  744,  747,  748,  756,  762,  763. 

Certiorari  Lies  to  Election  Commis- 
sioner— General  Rule.— The  writ  of 
certiorari  lies  in  the  state  of  W.  Va. 
from  a  circuit  court  or  a  judge  thereof 
in  vacation  to  the  county  court  com- 
missioners convened  in  special  session 
to  ascertain  the  result  of  an  election. 
Chenowith  v.  Commissioners,  26  W. 
Va.  230,  232;  Fowler  v.  Thompson,  22 
W.  Va.  106,  107;  Swinburn  v.  Smith, 
15  W.  Va.  483. 

Right  of  Review  in  Election  Cases— 
Certiorari — ^Writ  of  Error. — In  an  elec- 
tion contest  before  a  county  court  or 
other  inferior  tribunal,  the  decision  may 
be  reviewed  by  the  circuit  court  by  the 
writ  of  certiorari;  and  the  decision  of 
the  circuit  court  in  such  case  may  be 
reviewed  in  the  supreme  court  of  ap- 
peals by  writ  of  error.  Dryden  v. 
Swinburne,  20  W.  Va.  89.  90.  See  S.  C, 
15  W.  Va.  234;  also,  Swinburn  v.  Smith, 
15  W.  Va.  483;  Fowler  v.  Thompson, 
22  W.  Va.  106,  108. 

Notice  to  Show  Cause. — It  was  held 
in  Dryden  v.  Swinbura,  15  W.  Va. 
2S4f  that  the  circuit  court  properly 
granted  certiorari  on  the  petition  ac- 
companied by  a  copy  of  the  record 
though  no  previous  notice  had  been 
given  to  the  opposing  candidate  in  the 
election  contest  to  show  cause  why  the 
writ  should  not  be  awarded,  this  being 
a  matter  within  the  discretion  of  the 
court,  which  discretion  was  properly 
exercised  in  this  case. 

Certiorari — Not  in  Due  Form — Time 
of  Making  Objection. — Where  a  rule  is 
asked  in  the  circuit  court  against  the 
board  of  supervisors,  in  the  nature  of  a 
certiorari,  and  also  to  show  cause  why 
a  mandamus  should  not  be  awarded, 
the  former  to  revise  the  proceedings 
and  reverse  the  order  of  the  board, 
setting  aside  an  election  at  which  the 
petitioners  claim  to  have  been  duly 
elected  to   certain   county   offices,   and 
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the  latter  to  compel  it  to  declare  the 
election  of  said  officers  as  shown  by  the 
returns  certified  by  the  officers  con- 
ducting the  election,  and  grant  them 
certificates  of  election,  no  objection 
being  made  to  the  process  in  the  cir- 
cuit court,  it  was  held  too  late  to  claim 
hi  the  appellate  court  that  it  is  not  a 
proceeding  by  certiorari  in  due  form, 
and  the  rule  awarded  for  the  mandamus 
must  be  regarded  as  only  ancillary  to 
the  writ  prayed  for  (which  was  the  writ 
of  certiorari?).  Burke  v,  Monroe  Co., 
4  W.  Va.  371. 

Rights  of  Candidates— Bills  of  Ex- 
ception —  Review.  —  Any  candidate 
voted  for  at  the  election  in  question 
has  the  right  to  be  present  in  person  or 
by  attorney  at  the  recount  of  the  votes 
and  request  the  commissioners  to  give 
him  a  bill  of  exceptions  to  their  rulings 
against  him;  he  thus  becomes  a  party 
to  the  proceedings  and  has  the  right  to 
have  the  rulings  of  such  commissioners 
reviewed  by  certiorari.  Alderson  v. 
Commissioners,  31  W.  Va.  633,  8  S.  E. 
274.  See  ante,  Under  the  West  Vir- 
ginia Law,  VII,  C,  2,  b. 

Certiorari  Proper— To  Review  Ac- 
tion of  Supervisors  in  Contested  Case. 
—In  Cunningham  v.  Squires,  2  W.  Va. 
422,  upon  application,  by  one  of  the 
contestants,  to  the  supreme  court  of 
appeals  for  a  writ  of  prohibition  to  the 
circuit  court  of  Braxton  county  to  pro- 
hibit that  court  from  supervising  by 
means  of  certiorari  the  action  of  the 
board  of  supervisors  in  the  matter  of  a 
contested  election  for  clerk  of  the  cir- 
cuit court  of  said  county,  the  right  was 
denied.  But  tRe  action  of  a  circuit 
court  on  the  right  of  certiorari  to  the 
proceedings  of  a  board  of  supervisors, 
to  determine  the  rights  of  parties  in  an 
election  controversy  on  its  merits  is 
subject  to  review  by  the  supreme  court 
of  appeals,  for  it  errs  in  the  matter. 

At  an  election  for  county  officers, 
four  persons  were  permitted  to  de- 
posit ballots  who  were  not  registered, 
and  who  were  subsequently  and  before 
the  whole  vote  was  counted,  declared 


by  the  election  officers  to  be  improper 
voters.  On  being  called  before  the  of- 
ficers they  were  sworn  as  to  the  char- 
acter of  the  ballots  deposited  by  them, 
and  four  ballots  were  destroyed  in  ac- 
cordance with  their  statements,  which 
does  not  change  the  general  result  of 
the  election.  The  election  officers 
certify  certain  parties  as  having  re- 
ceived the  highest  number  of  votes. 
The  board  of  supervisors  set  the  elec- 
tion aside  on  the  ground  of  the  irreg- 
ularity mentioned,  no  objection  being 
made  by  the  parties  who  are  returned 
as  having  received  the  highest  number 
of  votes,  some  of  them  being  present 


when  the  order  it  passed,  and  order 
j  another  election.  Subsequently  the 
I  parties  so  returned  petition  the  circuit 
court  for  a  writ  of  certiorari  to  super- 
vise the  proceedings  of  the  board  of 
supervisors.  Held:  I.  That  there  was 
no  irregularity  in  the  election,  in  fact 
or  law,  that  would  be  sufficient  to  in- 
validate the  election,  according  to  the 
provisions  of  §  28  of  the  act  of  No- 
vember 13th,  1863.  II.  It  was  a  proper 
case  for  the  supervision  and  control 
of  an  inferior  tribunal  by  the  circuit 
court,  and  necesss^ry  to  secure  the 
rights  of  the  parties  and  the  people. 
III.  Notwithstanding  that  the  order 
of  the  board  of  supervisors  setting 
aside  the  election  was  made  without 
objection,  it  was  competent  for  the 
court  to  supervise  the  proceedings  by 
writ  of  certiorari.  Burke  v.  Monroe 
Co.,  4  W.   Va.   371,   372. 

In  an  Action  for  Removal  of  a 
County  Seat. — As  to  certiorari  in  an 
election  for  removal  of  a  county  seat, 
see  the  title  COUNTIES,  vol.  3,  pp. 
653,   654. 

Correction  of  Certificate. — In  the 
case  of  Goff  v.  Wilson,  32  W.  Va.  393, 
9  S.  E.  26,  it  is  said:  "In  respect  to 
the  returns  for  the  office  of  governor, 
the  said  journal  shows  that  the  cer- 
tificate for  the  county  of  Kanawha  had 
been  superseded  by  an  order  of  the 
circuit  court  of  that  county  upon  a 
writ  of  certiorari  to  set  aside  said  cer^ 
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tiiicate  and  return,  and  that  said  order 
was  still  in  force.  It  can  not  be  denied 
that  said  court  had  jurisdiction  to 
make  said  order,  and  in  a  proper  case 
to  set  aside  or  correct  said  certificate; 
for  this  court  has  expressly  decided 
that  it-  had  such  jurisdiction.  Cheno- 
wtth  V.  Commissioners,  26  W.  Va.  230; 
Alderson  v.  Commissioners,  31  W.  Va. 
«33,  8  S.  E.  274." 

E.   EVIDENCE. 

Presumption  of  Legality  of  Acts  of 
Officers. — As  the  county  court  com- 
missioners are  officers  duly  elected  by 
the  people  and  in  passing  upon  the 
result  of  an  election  are  acting  in  a 
^nsLsi  judicial  capacity,  it  must  be  pre- 
sumed that  they  acted  rightly  and 
within  their  legal  authority,  until  the 
contrary  is  made  to  appear.  Halstead 
V.  Rader,  27  W.  Va.  806,  citing  Loomis 
V,  Jackson,  6  W.   Va.   613,   712. 

Under  the  provisions  of  the  Code  of 
West  Virginia,  ch.  6,  §  13,  the  special 
court  here  authorized,  has  a  limited 
jurisdiction.  But  such  jurisdiction  nec- 
essarily draws  to  it  the  right  to  hear 
?r.d  determine  all  questions  touching 
the  regularity  and  legality  of  the  acts 
of  the  officers  or  persons  conducting 
tlic  election,  and  making  and  certifying 
the  returns  thereof.  It  may  re-ex- 
amiae  all  or  such  parts  of  the  election 
rclMrns  in  said  circuit  as  it  may  deem 
necessary,  and  correct  errors  found 
therein  according  to  law  and  the  truth. 
In  the  exercise  of  such  jurisdiction, 
Bucfe  cdurt  recognizes  the  presumption 
that  aK  officers  and  other  persons  en- 
gaged in  conducting  elections,  or  in 
n.aking  return  and  certifying  the  re- 
suks  thereof  acted  in  accordance  with 
the  law,  until  the  contrary  shall  be 
^;>ee4fically  alleged  and  fully  proved. 
Loemis  v.  Jackson,  6  W.  Va.  613. 

Certified  List  of  Voters.— It  is 
error  to  admit  as  evidence  a  cer- 
tified list  of  voters  ordered  by  the 
lk)«rd  of  registration  to  be  stricken 
from  tkc  registry;  only  the  record  of 
the  proceedings  of  the  board,  or  a  topy 


thereof,  properly  certified  to  be  a  copy, 
is  admissible  as  evidence.  Phares  v. 
State,  3  W.  Va.  567. 

Returns  Duly  and  Legally  Certified. 
—Referring  to  §  21,  ch.  155,  acts  1882, 
the  court  in  Halstead  v.  Rader,  27  W. 
Va.  806,  said:  "Now  it  is  positively 
certain  both  from  the  very  language  of 
the  statute  and  the  absolute  necessity 
of  the  case,  that  the  county  court  com- 
missioners are  not  concluded  by  the 
mere  legal  and  formal  certification  of 
the  poll  books  or  returns.  It  will  be 
conceded  that,  if  the  returns  are  duly 
and  legally  certified  and  in  regular 
form,  they  must  be  treated  by  tlie 
county  commissioners  as  prima  facie 
correct.  But  as  between  such  certified 
returns  and  the  actual  ballots  cast  at 
said  precinct,  the  ballots  and  not  the 
certified  returns  constitute  the  primary 
evidence  of  the  votes  cast  at  said  pre- 
cinct. Hudson  V.  Solomon,  19  Kan. 
177;  State  v.  Buckland,  23  Kan.  259. 
And  such  is  the  necessary  result  of  the 
principles  decided  by  this  court  in 
Chenowith  v.  Commissioners,  26  W. 
Va.  230."  See  ante,  "Ballots  as  Evi- 
dence," XI,  B,  6. 

Custody  of  Ballots. — "Before  courts 
or  legislative  bodies  should  receive  the 
result  of  recoimts,  there  must  be  abso- 
lute proof  that  the  ballots  have  been 
safely  kept,  and  that  they  are  the  identi- 
cal ones  used  at  the  election,"  and  that 
not  until  this  is  proved  beyond  all  rea- 
sonable doubt  can  force  be  given  to  the 
recount.  Payne,  Elect.,  §  776,  quoted 
in  Dent  v.  Commissioners,  45  W.  Va. 
750,  32  S.  E.  250,  253.  See  ante,  "Cus- 
tody of  the  Ballots,"  XI,  B,  5. 

XIV.  Offenses  against  Election 
Laws. 

A,  UNLAWFULLY    CONDUCTING 
AN  ELECTION. 

An  election  official  was  indicted  un- 
der Va.  Code,  1873,  ch.  8,  §  43,  for 
acting  unlawfully  in  conducting  an  elec- 
tion. On  motion  to  quash,  it  was  held 
that  though  he  may  have  acted  unlaw- 
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fully  as  charged  in  the  indictment,  it 
does  not  follow  that  he  was  guilty  of 
corrupt  conduct,  for  the  punishment  of 
which  the  statute  was  intended,  and  the 
indictment  was  insufficient.  Boyd  v. 
Com.,  77  Va.  52. 

B.  VOTING  ILLEGAL  BALLOT  OR 
ILLEGAL  USE  OF  LEGAL 
BALLOT. 

Arrest  of  OflFcndcrs. — In  the  case  of 
Pearson  v.  Supervisors,  91  Va.  322,  335, 
21  S.  E.  483,  1  Va.  Law  Reg.  176,  it  is 
said:  "The  offenses  for  which  the 
judges  of  election  are  authorized  by  the 
clause  in  question  [§  12  of  the  act  of 
March  6,  1894]  to  arrest  by  verbal  war- 
rant, are  the  ^taking  of  an  official  bal- 
lot beyond  the  voting  booth,  or  away 
from  said  booth,  except  to  the  judges 
of  election,  or  to  vote  any  ballot  except 
such  as  shall  be  secured  by  the  elector 
from  the  judges  of  election.'  These 
are  m^de  misdemeanors,  punishable  by 
a  fine  of  one  hundred  dollars,  and,  of 
course,  render  the  person  guilty  thereof 
liable  to  arrest  upon  proper  warrant, 
which  would  be  equally  as  efficacious 
as  the  more  summary  remedy  given  by 
the  statute,  should  that  mode  be  held 
void  on  account  of  repugnancy  to  the 
constitution." 

If  the  provision  of  the  act  of  March 
6,  1894,  which  authorizes  special  con- 
stables to  make  arrests  on  the  verbal 
order  or  warrant  of  the  judges  of  elec- 
tion be  unconstitutional  (a  question  not 
decided),  the  unconstitutionality  of  that 
provision  would  not  invalidate  the 
other  provisions  of  the  act  not  in  con- 
flict with  the  constitution.  Pearson  v. 
Supervisors,  91  Va.  322,  323,  21  S.  E. 
483,  1  Va.  Law  Reg.  176. 

Distinguishing  Marks.— ^Section  79  of 
chapter  3  of  the  West  Virginia  Code  of 
1899  provides:  "No  voter  shall  place 
any  mark  upon  his  ballot,  nor  suffer  or 
permit  any  other  person  to  do  so,  by 
which  it  may  be  afterward  identified  as 
the  ballot  voted  by  him.  Whoever 
shall  violate  any  provision  of  this  sec- 
tion shall  be  deemed  guilty  of  a  felony" 


and  be  confined  in  the  penitentiary. 
Section  76  condemns  others  for  induc- 
ing voters  to  place  names  or  other  dis- 
tinguishing marks  on  ballots.  These 
provisions  against  such  marks  or  ear- 
marks are  among  the  most  important 
enactments  in  this  statute  it  is  true, 
being  intended  to  defeat  bribery,  in- 
timidation and  all  sorts  of  corruption 
in  elections  by  covering  the  ballot  with 
the  veil  of  entire  secrecy.  Doll  v. 
Bender,  55  W.  Va.  404,  4M,  47  S.  E. 
293.  See  ^nte,  "Marking  the  Ballot," 
XI,  B,  4. 

C.  BETTING  ON  ELECTIONS. 
Bet    Made    after    the    Voting    Has 

Ceased.— Under  §  9,  ch.  5,  W.  Va.  Code, 
1887,  a  bet  made  after  the  voting  has 
closed,  but  before  any  legal  declaration 
of  the  result  of  the  election,  is  an  of- 
fense. State  V.  Griggs,  34  W.  Va.  78, 
11  S.  E.  740;  State  v.  Snider,  34  W.  Va. 
83,  11  S.  E.  742. 

Remedial  Statute.— The  20th  section 
of  chapter  198  of  the  Virginia^  Code  (in 
force  when  this  case  was  decided) 
which  provides  "that  all  laws  suppress- 
ing gambling,  lotteries,  unchartered 
banks,  and  the  circulation  of  bank  notes 
for  less  than  $5.00  shall  be  construed 
as  remedial"  applies  to  all  preceding 
sections  of  that  chapter,  hence  the  10th 
section  of  chapter  198  of  the  Code  in 
relation  to  betting  on  elections  is  to 
be  construed  as  a  remedial  statute. 
Shumate  v.  Com.,  15  Gratt.  653.  See 
also.  State  v.  Griggs,  34  W.  Va.  78,  11 
S.   E.  740. 

Imposition  of  Fine  under  the  Statute. 
— A  short  time  before  the  election  of 
certain  county  officers  for  Augusta 
county  to  be  made  in  May,  1858,  M. 
sold  to  S.  a  wagon  at  the  price  of  one 
hundred  and  fifty  dollars,  which  was 
about  the-  value  of  the  wagon,  to  be 
paid  by  S.  when  K.,  one  of  the  candi- 
dates for  the  office  of  county  court 
clerk  at  said  election,  should  be  elected 
to  that  office,  a*"''  not  at  all,  if  he  wa« 
not  elected;  and  S.  at  the  time  of  said 
sale  put  up  his  check  agreeably  to  that 
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understanding;  and  upon  thes«  terms 
took  po66es«ion  of  the  wa^n.  Held, 
this  is  4  wager  on  the  p*rt  oi  both  M. 
and  S.,  within  the  meaning  of  ch.  196, 
§  It),  p.  744,  oi  the  Va.  Code  then  in 
force;  and  both  M.  and  S.  are  liabie  to 
a  fuie  not  exceeding  the  amotint  that 
either  might  lose.  Shumate  v.  Com., 
15  Gratt.  653. 

Statute  Construed— Limits  of  Fine, 
—Under  §  10,  ch.  198,  of  the  Virginia 
Code  then  in  force,  providing  that  if 
any  one  bet  on  elections,  he  should  be 
fined,  not  exceeding  the  amount  he  bet; 
it  was  held,  in  Re  Shumate,  15  Gratt. 
653,  th^t  the  amount  risked  or  bet  was 
the  value  of  the  property  bet,  because 
one  might  lose  that;  and,  as  a  bet  was 
a  joint  transaction,  both  parties  were 
held  equally  guilty,  and  each  was  lia- 
ble to  a  fine  up  to  the  largest  amount 
bet  by  either  party. 

Amount  of  Fine. — On  conviction  of 
two  parties  jointly  indicted  under  §  9, 
ch.  5,  W.  Va.  Code,  1887,  for  betting 
on  elections,  there  must  be  a  separate 
fine  against  each,  and  that  fine  must  be 
the  value  of  the  money  or  other  thing 
which  the  party  wagered  plus  $50.  The 
court  says:  "The  parties  to  this  bet 
each  wagered  $50.  The  attorney  gen- 
eral insists  that  the  fine  should  have 
been  not  $100  but  $150  —  that  is,  for 
the  joint  amount  of  the  sums  each 
wagered  plus  $50  —  and  asks  us  to  cor- 
rect the  judgment.  The  statute  pro- 
vides that  a  person  convicted  shall  for- 
feit the  value  of  such  money  or  other 
thing,  at»d  $50  in  addition  thereto,  for 
every  such  offense.  I  think  the  statute 
intends  to  impose  on  each  party  to  the 
bet  what  he  wagered,  and  $50  in  addi- 
tion, and  not  the  sum  of  what  both 
wagered,  and  $56  in  addition.  We  think 
the  fine  was  assessed  properly."  State 
V,  Griggs,  34  W.  Va.  78,  11  S.  E.  740, 
741.  See  also.  State  v.  Snider,  34  W. 
Va.  83,  11  S.  E.  742. 

Indictment. — An  indictment  under  § 
9,  ch.  5,  W.  Va.  Code,  1887,  which  al- 


leges that  G.  and  E.  bet  on  election, 
thoii^h  it  does  not  expressly  ahege  that 
thejr  bet  with  e«kch  other,  will  be  con- 
strued to  meaii  that  they  bet  with  each 
other,  and  is  thercfoce  good.  State  v. 
Griggs.  34  W.  Va.  78.  11  S.  E.  740. 

D.  BRIBERY. 

In  an  information  against  a  justice 
of  the  peace  for  bribery  in  an  election 
of  a  clerk,  it  ought  to  be  stated  with 
certainty,  that  an  election  was  holden, 
and  that  the  vote  was  given  at  that 
election.     Newell  v.  Com.,  2  Wash.  88. 

Gift  of  Intoxicating  Drinks.— The  lat- 
ter clause  of  section  10,  ch.  5,  W.  Va. 
Code,  reads:  "And  if  any  person, 
whether  a  candidate  or  not,  offer,  give, 
or  distribute  any  intoxicating  drink  to 
any  voter  on  the  day  of  an  election, 
he  shall  forfeit  not  less  than  ten,  nor 
more  than  fifty,  dollars."  Held,  that, 
in  an  indictment  based  on  this  section 
of  the  statute,  it  being  charged  that  the 
person  to  whom  the  intoxicating  drink 
was  given  was  a  legally  qualified  voter, 
it  is  not  necessary  to  state  the  facts 
constituting  such  person  a  qualified 
voter;  nor  is  it  necessary  to  allege  any 
special  criminal  intent,  but  the  scienter, 
or  general  criminal  intent  that  is,  the 
accused  knowingly  and  willfully  did 
the  unUwful  act,  is  sufficient.  State 
V.  Pearis,  35  W.  Va.  320,  13  S.  E.  1006. 

Right  to  Challenge  Jurors.— The  of- 
fense of  offering,  giving  or  distributing 
any  intoxicating  liquor  to  any  voter  on 
the  day  of  an  election,  provided  for  in 
the  latter  clause  of  §  10,  ch.  5,  of  the 
West  Virginia  Code  (2d  Ed.)  1891, 
being  a  misdemeanor,  is  not  within  the 
meaning  of  the  term  "civil  case,"  as 
used  in  §  21,.  ch.  116,  Code,  and  there- 
fore the  accused  was  not  entitled  to  a 
special  jury.  But  under  §  17,  ch.  116, 
the  accused  was  entitled  to  challenge 
four  jurors  peremptorily,  and,  this  hav- 
ing been  refused,  the  judgment  and 
verdict  are  set  aside,  and  a  new  trial 
is  awarded.  State  v.  Pearis,  35  W.  Va. 
320,  13  S.   E.  1006. 


Oectric  LigHt  Companies. 

See  the  title  ELECTRICITY. 


ELECTRICITY. 

CROSS  REFERENCES. 

See  the  titles  CORPORATIONS,  vol.  3,  p.  510;  DAMAGES,  vol.  4,  p.  162; 
DEATH  BY  WRONGFUL  ACT,  vol.  4,  p.  226;  MASTER  AND  SERVANT; 
NEGLIGENCE;  STREETS  AND  HIGHWAYS;  STREET  RAILROADS; 
TELEGRAPHS  AND  TELEPHONES. 


Establishment    of    Municipal     Light  | 
Plant. — A  city  can  not  increase  its  in- 1 
debtedness    beyond    the   constitutional 
limit  by  contracting  for  an  electric  ap- 1 
paratus  and  plant;  and,  such  indebted-' 
ness  being  forbidden,  the  contract  out 
of  which  it  arises,  although  executory, 
is  also  forbidden.    The  end  aimed  at  is 
prohibited,    which    carries   with    it    the 
prohibition  of  the  means  directly  and 
appropriately  designed  and  adapted  for 
its   accomplishment.     Spilman  v,    Par- 
kersburg,  35  W.  Va.  605,  14  S.   E.  279. 
See  also,  the  title  MUNICIPAL  COR- 
PORATIONS. 

Restraint  of  Unconstitutional  In- 
debtedness by  Injunction. — Any  tax- 
paying  resident  and  voter  of  such  city, 
suing  on  behalf  of  himself  and  of  all 
other  taxpayers  of  such  city,  has  a 
right  to  enjoin  the  creation  of  any  such 
unconstitutional  indebtedness.  Spil- 
man V.  Parkersburg,  35  W.  Va.  505, 
14  S.  E.  279.  See  also,  the  title  IN- 
JUNCTIONS. 

Contracts  for  Lighting  Streets.— 
The  grant  by  a  city  to  a  gas  company 
of  the  exclusive  privilege  of  lighting  the 
city  with  gas  does  not  deprive  the  city 
of  the  power  to  contract  with  an  elec- 
tric light  company  for  lighting  the 
city  with  electric  lights.  Parkersburg 
Gas  Co.  V.  Parkersburg,  30  W.  Va.  435, 
4  S.  E.  650.    See  also,  the  title  GAS. 

Power  of  City  to  Grant  Company 
Elzdusive  Use  of  Streets. — The  council 
of  the  town  of  Clarksburg  in  1887  had 
no  power,  either  under  its  charter  or 
under  the  general  statute  law  govern- 
ing towns  and  cities,  to  grant  an  ex- 
clusive franchise  for  twenty  years  to  a 


private  corporation  to  use  its  streets 
for  the  conveyance  of  electricity  for 
public  use  in  the  city.  Such  exclusive 
grant  does  not  prevent  the  town  from 
granting  to  another  corporation,  within 
said  term,  the  privilege  to  occupy  its 
streets  for  the  same  purpose.  Such 
exclusive  grant,  being  void,  is  not  a 
valid  contract  protected  by  the  provi- 
sions in  the  federal  or  state  constitu- 
tions forbidding  the  passage  of  any  law 
impairing  the  obligation  of  contracts. 
Clarksburg  Electric  Light  Co.  v, 
Clarksburg,  47  W.  Va.  739,  35  S.  E. 
994. 

Under  the  general  statute  law  of 
West  Virginia  governing  cities  and 
towns,  a  grant  by  a  municipal  corpora- 
tion of  the  privilege,  not  exclusive,  of 
occup3ring  its  streets  for  the  convey- 
ance of  electricity  for  public  use 
therein,  confers  a  valid  franchise,  and 
is  a  contract  protected  by  the  provi- 
sions in  state  and  federal  constitutions 
prohibiting  the  passage  of  any  law  im- 
pairing the  obligations  of  contracts. 
Clarksburg  Electric  Light  Co.  v. 
Clarksburg,  47  W.  Va.  739,  35  S.  E.  994. 

Grrant  to  Unchartered  Corporation. — 
The  grant  by  a  city  or  town  to  an  in- 
tended corporation  of  a  franchise  to  use 
its  streets  for  the  conveyance  of  elec- 
tricity for  public  use  in  the  town  or 
city  is  valid,  though  at  its  date  the  cor- 
poration is  not  chartered,  but  is  later 
chartered,  and  accepts  the  grant. 
Clarksburg  Electric  Light  Co.  v. 
Clarksburg,  47  W.  Va.  739,  35  S.  E.  994. 

Care  Required  in  Using  Electricity. 
— The  exercise  of  reasonable  care  re- 
quires  persons  using  dangerous  agen- 
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cies,  such  as  electricity,  to  avail  them- 
selves of  the  best  mechanical  contriv- 
ances and  inventions  in  practical  use 
which  are  effectual  in  preventing  in- 
jury to  persons  and  property.  What 
constitutes  usual  and  ordinary  care  is 
graduated  and  determined  by  the  dan- 
ger involved,  and  must  be  commen- 
surate therewith.  The  frequency  of  ac- 
cidents resulting  from  the  contact,  by 
bieaking  or  sagging,  of  high  tension 
wires  with  those  of  low  tension,  and 
the  danger  to  persons  and  property 
caused  thereby  is  very  great,  and 
where  a  company  using  electricity  neg- 
ligently fails  to  maintain  guard  wires, 
insulation  and  other  devices  usually 
employed  to  prevent  such  danger,  it 
becomes  liable  for  any  injury  resulting 
from  such  negligence.  It  is  the  prov- 
ince of  the  jury  to  determine  whether 
or  not  due  care  was  exercised.  Rich- 
mond, etc.,  R.  Co.  V,  Rubin,  102  Va. 
309,  47  S.  E.  834. 

Not  Insurers  against  Accident. — 
While  electric  companies  are  not  in- 
surers against  accidents,  they  should 
be  held  to  a  high  degree  of  care  in  the 
construction  and  maintenance  of  the 
dangerous  appliances  employed  by 
them,  to  the  end  that  travellers  along 
the  highway  may  not  be  injured.  The 
danger  is  great,  and  care  and  watch- 
fulness must  be  commensurate  with  it. 
The  mere  fact  that  a  dangerous  wire 
has  broken  and  fallen  into  the  street 
raises  a  presumption  of  negligence. 
Norfolk  R.,  etc.,  Co.  v.  Spratley,  103 
Va.  379,  49  S.  E.  502. 

Employee  Knowingly  Using  De- 
fective Tools. — Where  the  defects  in 
the  shunt  cord  used  by  intestate  caused 
his  death,  were  visible  to  him,  and  yet 
he  chose  it  for  himself,  without  ne- 
cessity or  direction,  he  was  guilty  of 
contributory  negligence,  and  there  can 
be  no  recovery.  Piedmont  Electric  Il- 
luminating Co.  V.  Patteson,  84  Va.  747, 
G   S.    E.  4. 

In  action  against  an  electric  light 
company  for  negligently  killing  an  em- 
ployee, it  was  proved  that  he  was  sent 


to  look  for  a  break  in  the  circuit  whilst 
the  current  was  on,  and  took  with  him 
a  defective  shunt  cord.  He  found  the 
break,  and  trying  to  turn  on  the  cur- 
rent, grasped  the  cord  at  its  defective 
end,  and,  at  the  same  time,  put  his 
other  hand  on  the  naked  end  of  the 
line  wire,  whereby  the  current  passed 
through  and  killed  him.  Had  he 
grasped  the  line  wire  above  the  ex- 
posed end  he  would  not  have  been  in- 
jured, notwithstanding  the  fact  that 
the  shunt  cord  was  defective  in  not 
being  insulated  throughout  its  entire 
length;  it  was  held,  the  evidence  fail- 
ing to  show  negligence  on  the  defend- 
ant's part  unmixed  with  the  intestate's 
contributory  negligence,  was  insuffi- 
cient to  sustain  the  verdict  for  the 
plaintiff.  Piedmont  Electric  Ilumina- 
ting  Co.  V.  Patteson,  84  Va.  747,  6  S. 
E.  4. 

Inference  as  to  Contributory  Negli- 
gence.— Declaration  alleges  that  by  de- 
fendant's negligence  the  electric  cur- 
rent passed  through  and  killed  plain- 
tiff's intestate  whilst  engaged  about  his 
special  duties  in  defendant's  service. 
But  plaintiff  failed  to  prove  that  de- 
fendant in  any  way,  by  commission  or 
omission,  caused  the  current  to  pass 
through  and  kill  the  intestate.  It  was 
held,  the  inference  is  inevitable  that  the 
intestate's  contributory  negligence  was 
the  proximate  cause  of  his  death. 
Piedmont  Electric  Illuminating  Co.  v. 
Patteson,  84  Va.  747,  6  S.  E.  4. 

Injury  to  Inspector  from  Defective 
Insulation. — Defective  insulation  of 
wires,  which  it  is  the  duty  of  a  line  in- 
spector of  an  electric  company  to  in- 
spect, is  a  risk  incident  to  the  employ- 
ment, which  such  inspector  assumes, 
and  can  not  be  made  the  ground  of  an 
action  for  damages  by  him  against  the 
company.  Bowers  v.  Bristol  Gas,  etc., 
Co.,  100  Va.  533,  42  S.  E.  296. 

There  can  be  no  recovery  by  a  serv- 
ant against  his  master  for  an  injury 
caused  by  the  failure  of  the  servant, 
while  using  defective  appliances,  to  take 
a  precaution  for  his  own  safety,  which 
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is  both  obvious  and  well  known  to  him. 
In  such  case  the  negligence  of  the  serv- 
ant is  the  proximate  cause  of  the  in- 
jury. In  the  case  at  bar,  the  intestate, 
an  experienced  lineman  of  an  electric 
light  company,  came  to  his  death  by 
the  passage  of  a  current  of  electricity 
through  his  body  occasioned  by  his 
taking  hold  of  a  wire  insufficiently  in- 
sulated, and,  at  the  same  time,  gasping 
the  carbon  in  an  arc  lamp,  instead  of 
separating  the  carbons  with  a  dry  stick, 
or  other  nonconductor,  as  he  well 
knew  he  should  have  done,  and  hence 
there  can  be  no  recovery  for  the  injury. 
Powers  V.  Bristol  Gas,  etc.,  Co.,  100  Va. 
533,  42  S.  E.  296. 

Burden  of  Proof.— When  the  plain- 
tiff has  established  the  fact  of  owner- 
ship and  control  of  the  wire,  and  its 
dangerous  condition  in  a  public  street 
or  highway,  coupled  with  the  accident, 
he  has  made  out  a  prima  facie  case  of 
negligence,  and  cast  the  burden  upon 
the  defendant  to  show  that  the  wire 
was  broken  and  remained  in  such  con- 
dition until  the  accident,  without  its 
fault.  Norfolk  R.,  etc.,  Co.  v.  Spratley, 
103  Va.  379,  49  S.  E.  502. 

Proximate  Cause  of  Injury. — Where 
an  injury  is  inflicted  by  coming  into 
contact  with  an  electric  wire  which  has 
broken  and  fallen  into  the  street,  and 
which  is  not  properly  insulated,  the 
falling  of  the  wire  is  the  proximate 
cause  of  the  injury,  and  not  the  want 
of  insulation.  Norfolk  R.,  etc.,  Co.  v. 
Spratley,  103  Va.  379,  49  S.  E.  502. 

Presumption  of  Negligence. — The 
fact  that  a  child  walking  along  a  city 
street  is  injured  by  coming  in  contact 
with  a  live  electric  wire  which  had 
fallen  into  the  street  two  hours  pre- 
viously, raises  a  presumption  of  negli- 
gence on  the  part  of  the  company  own- 
ing the  wire.  Res  ipsa  loquitur.  This 
presumption  is  not  overcome  by  the 
testimony  of  a  lineman  of  the  com- 
pany that  he  had  looked  over  the  wire 
on  the  morning  of  the  day  of  the  acci- 
dent and  found  it  all  right,  but  upon 


the  whole  evidence  the  question  of  neg- 
ligence  is  one  for  the  jury.  Norfolk 
R.,  etc.,  Co.  »»  Spratley,  103  Va.  379,  49 
S.  E.  502. 

Injury  to  Child  from  Live  Wire.-^ 
A  child  eight  years  of  age,  who,  pass- 
ing along  a  city  street,  unlawfully 
thrusts  his  hand  through  or  over  the 
railing  enclosing  an  adjacent  lot,  and 
takes  hold  of  a  live  electric  wire,  be- 
lieving it  to  be  a  string,  and  is  injured, 
is  not  such  a  trespasser  as  will  bar  him 
from  recovering  damages  of  the  owner 
of  the  wire  who  has  negligently  per- 
mitted it  to  become  charged  and  to 
hang  down  in  close  proximity  to  a  pub- 
lic street.  Lynchburg  Telephone  Co. 
V    Booker,  103  Va.  594,  50  S.  E.  148. 

Variance.  —  Where  a  declaration 
avers  that  the  plaintiff  was  in  a  certain 
street  of  a  city  when  injured  by  an 
electric  wire  of  the  defendant,  but 
makes  no  averment  of  the  precise  posi- 
tion of  the  wire  which  inflicted  the  in- 
jury, and  the  evidence  shows  that  he 
was  injured  by  a  wire  hanging  down 
through  a  tree  into  a  yard  adjacent  to, 
but  not  in,  that  street,  and  it  plainly 
appears  that,  if  not  in  the  street,  the 
wire  was  in  such  close  proximity  to  it 
as  to  have  inflicted  the  injury  on  the 
plaintiff  who  was  in  the  street,  there  is 
no  variance  between  the  allegation  and 
proof.  Lynchburg  Telephone  Co.  v, 
Booker,  103  Va.  594,  50  S.  E.  148. 

Duty  to  Insulate  Wires. — It  is  the 
duty  of  electric  companies  to  use  very 
great  care  to  keep  the  insulation  of  its 
dangerous  wires  perfect  at  places  where 
people  have  a  right  to  go  for  work,  for 
business  or  for  pleasure.  Thomas  v. 
Wheeling  Electrical  Co.,  54  W.  Va. 
396,  46  S.  E.  217. 

One  coming  in  contact  with  a  live 
electric  wire  in  discharge  of  duty  will 
not,  on  account  of  so  caning  in  con- 
tact, be  guilty  of  contributory  negli- 
gence, if  it  was  the  duty  of  the  corpora- 
tion to  properly  insulate  the  wire  at 
the  pl^ce  of  in'rv,  and  it  h?*5  neg- 
lected to  do  so,  and  the  person  knows 
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not  th«  defect  oi  ixMtikatioa.  Tbooaas 
V.  Whcdiog  Electrioal  Cos  M  W.  Va. 
396,  46  a  E.  217. 

lojmy  £vofn  Bad  flwrilatiftiVi — ^Wben 
injury  to  a  fxtai'in  oomes  from  oootact 
with  a  liipe  fArrfiir  wm  from  bod  in- 
sulation at  a  plaoa  wbere  tbei«  ougbt 
tc  be  good,  saie  iosolation  for  safety 
to  persons,  it  is  a  case  of  negligence 
on  the  part  of  the  electrical  corpora- 
tion, rendering  it  prima  facie  liable. 
Thomas  v.  Wheeling  Electrical  Co., 
64  W.  Va.  3»5,  46  S.  E.  217. 

A  corporation  or  person  operating  a 
plant  for  electric  lighting  mast  antici- 
pate injury  as  likely  to  happen  to  per- 
sons from  contact  with  its  wires  by 
reason  of  defective  insulation  at  places 
where  the  law  requires  such  insulation. 
Thomas  v.  Wheeling  Electrical  Co.,  54 
W.  Va.  395,  46  S.  E.  217. 

If  one  take  hold  of  an  electric  wire  at 
a  place  where  it  ought  to  be  safely  in- 
sulated for  safety  to  persons,  and  is 
injured  by  reason  of  defective  insula- 
tion, he  not  knowing  its  defect,  he  is 
not  from  so  doing  guilty  of  contribu- 
tory negligence  forbidding  recovery  of 
damages.  Thomas  v.  Wheeling  Elec- 
trical Co.,  54  W.  Va,  395,  46  S.  E.  217. 
.  Presumption  of  Insulation.  —  In 
places  where  electric  wires  should  be 


cnsttlaked  for  satfety  to  the  persons,  one 
may  assnnK  thai,  tbey  ase  so  insulated, 
H  be  know  not  to  the  contrary. 
Thocnas  v.  Wheeling  Electrical  Co., 
54  W.  Va.  396,  «  S.  E.  217. 

Quertkm  l«r  Jar> — In  Snyder  v. 
Wheeling  Eksctricai  Co.,  43  W.  Va.  661, 
28  S.  E.  733,  it  was  behX  that  the  court 
in  its  instruction  shcmld  not  take  for 
granted  that  the  wire  was  exposed  and 
not  properly  insulated,  but  should  have 
submitted  the  question  to  the  jury 
whether  the  defendant  was  bound  to 
anticipate  injury  to  any  one  from  the 
position  of  the  wire,  or  that  persons 
would  come  in  contact  with  it  in  per- 
forming any  work.  "As  we  said  in  the 
Snyder  case,  an  electrical  company, 
using  a  dangerous  power,  is  required 
to  use  very  great  care  and  diligence  to 
avoid  danger.  It  is  bound  to  antici- 
pate danger  and  properly  insulate  its 
wires,  and  inspect  and  keep  them  so, 
at  certain  places,  but  not  everywhere. 
It  is  bound  to  expect  certain  accidents 
in  certain  ways  or  from  certain  causes, 
but  not  all  accidents  from  every  cause. 
Whether  a  place  is  such,  under  the  evi- 
dence, as  to  require  insulation,  is  gen- 
erally a  question  for  the  jury." 
Thomas  v.  Wheeling  Electrical  Co.,  54 
W.  Va.  395,  46  S.  E.  217. 


Electric  Railixraxs. 

See  the  titles   RAILROADS;   STREET   RAILROADS. 


ELEGIT. 

CROSS  REFERENCES. 

See  the  titles  EXECUTIONS;   EXECUTIONS  AGAINST  THE   BODY; 
JUDGMENTS  AND  DECREES. 


Definition  and  Nature.— In  Hutche- 
son  V.  Grubbi,  80  Va.  351,  the  court 
gave  the  definition  and  nature  of  elegit 
as  follows:  "At  common  law,  except 
for  debts  due  the  king,  the  lands  of  the 
debtor  were  not  liable  to  the  satisfac- 
tion of  a  judgment  against  him,  and 
consequently  no  lien  thereon  was  ac- 
quired by  a  judgment.  *  ♦  ♦  The 
goods  and  diattels  of  the  debtor,  there- 


fore, and  the  annual  profits  of  his  lands, 
as  they  arose,  were  the  only  funds  al- 
lotted for  the  payment  of  his  debts. 
This  continued  to  be  the  law  until  the 
passage  of  the  statute,  Westm.  2,  13 
Edward  I,  by  which,  in  the  interest  of 
trade  and  commerce,  the  writ  of  elegit 
was  for  the  first  time  provided  for.  By 
that  statute  the  judgment  creditor  was 
given  his  election  to  sue  out  a  writ  of 
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fi.  fji.  against  the  goods  and  chattels  of 
the  defendant,  or  else  a  writ  command- 
ing the  shcHff  to  dc4»¥«r  to  him  all  the 
chattels  of  the  defendant  (cxcep<  oxen 
and  beasts  of  the  plough),  and  a  moiety 
of  his  lands  until  the  debt  should  be 
levied  by  a  reasonable  price  or  extent. 
When  the  creditor  chose  the  latter  al- 
ternative, his  election  was  entered  on 
the  roll,  and  hence  the  writ  was  de- 
nominated an  elegit,  and  the  interest 
which  the  creditor  acquired  in  the  lands 
by  virtue  of  the  judgment  and  writ 
was  known  as  an  estate  by  elegit."  See 
also,  Borst  v.  Nalle,  28  Gratt.  423; 
Price  V.  Thrash,  30  Gratt  515;  Renick 
V.  Ludington,  14  W.  Va.  367. 

History.— The  statute,  Westm.  2,  13 
Ed.  1,  ch.  18,  and  the  writ  of  elegit  as 
parts  of  the  general  law  of  England 
became  parts  of  the  law  of  Virginia 
upon  the  settlement  of  the  colony,  and 
continued  as  such  after  the  revolution 
and  formation  of  the  commonwealth. 
By  an  act  of  the  general  assembly  of 
Virginia  passed  in  1748,  these  writs  and 
proceedings  thereunder  were  defined. 
It  was  provided,  that  all  persons  who 
should  recover  judgments  in  any  court 
of  record  might,  at  their  election,  have 
either  of  the  writs  of  fi.  fa.,  elegit,  or 
ca.  sa.  within  one  year,  for  taking  the 
goods,  lands,  or  body  of  the  person 
against  whom  such  judgment  was  ob- 
tained in  the  manner  prescribed  by  the 
statute.  Werdenbaugh  v.  Reid,  20  W. 
Va.  588.  See  also,  Renick  v.  Luding- 
ton, 14  W.  Va-  367. 

Writ  Abolished  and  Supplanted  by 
Judgment  Lieo. — In  Borst  v,  Nalle,  28 
Gratt  423,  the  court  said:  "Except  as 
thus  modified,  in  respect  to  purchasers, 
by  the  act  of  1843,  the  lien  of  the  judg- 
ment continued  the  same,  in  all  re- 
spects, as  to  its  nature,  extent,  and  the 
mode  of  enforcing  it,  until  the  general 
revision  of  the  laws  in  1849.  Up  to 
that  time,  as  we  have  seen,  it  was  a 
mere  incident  of  the  writ  of  elegit,  re- 
sulting by  construction  from  the  man- 
date of  the  writ,  and  dependent  for  its 
existence  and   contmuance   on   the  ca- 


pacity to  sue  out  the  writ  It  was  now 
naadc  for  the  first  time,  as  to  judgments 
thereafter  to  be  retidered,  as  express, 
direct,  positive,  absolute  lien  on  ail  the 
real  estate  of  or  to  which  the  judg- 
ment debtor  should  be  possessed  or  en- 
titled, at  or  after  the  date  of  the  judg- 
ment, or  if  it  wss  rendered  in  court,  at 
or  ^fter  the  commencement  of  the  term 
at  which  it  was  so  rendered,  with  the 
same  qualification  as  to  purchasers  for 
valuable  consideration  without  notice, 
as  was  made  by  the  act  of  1843.  Code 
of  1860,  ch.  186,  5§  6,  8.  The  writ  of 
elegit  was  preserved  and  made  to  con- 
form to  the  statutory  lien  of  the  judg- 
ment, and  an  stdditional  remedy  in 
equity  was  given  for  the  enforcement 
of  the  lien.  Idem.,  §  9.  The  lien  of 
the  judgment  being  now  express,  posi- 
tive, and  in  no  way  dependent  on  the 
elegit,  and  the  remedy  in  equity  being 
preferred  in  practice,  the  elegit  soon 
fell  into  disuse,  and  was  finally  abol- 
ished by  the  legislature.  Code  of  1873, 
ch.  183,  §  26,  p.  1175."  See  Hutcheson 
V.  Grubbs,  80  Va.  251;  Price  v.  Thrash, 
30  Gratt  515;  Renick  v.  Ludington,  14 
W.  Va.  367;  Werdenbaugh  v.  Reid,  20 
W.  Va.  588;  Va.  Code,  §  3581;  W.  Va. 
Code,  ch.  140,  §  2. 

Where  FL  Fa.  Returned  Partly  Sat- 
isfied.— If  a  creditor,  by  judgment  or 
decree,  sued  out  a  fi.  fa.,  which  was 
levied,  and  returned  satisfied  in  part 
only,  he  could  take  out  an  elegit  with- 
out pursuing  the  fi.  fa.  to  a  return  of 
nihil.     Coleman  v.  Cocke,  6  Rand.  618. 

When  Title  to  Land  Should  Not  Be 
Disturbed. — A  title  to  land  should  not 
be  disturbed,  on  an  elegit,  when  de- 
rived by  sale  to  raise  the  purchase 
money;  no  security  but  the  bond  of  the 
first  purchased,  being  taken  for  the 
payment;  and  a  deed  of  trust  given  on 
the  land,  which  was  never  recorded. 
Childers  v.  Smith,  Gilm.  196. 

When  Inadequate. — It  was  always  re- 
garded that  the  legal  remedy  by  elegit 
was  inadequate  where  it  was  shown 
that  the  rents  and  profits  of  the  land 
wouUi  not  satisfy  the  judgment  within 
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a  reasonable  time.  Price  v.  Thrash,  30 
Gratt.  515. 

Time  for  Issuing.  —  Hutcheson  v. 
Grubbs,  80  Va.  251,  contains  the  fol- 
lowing statement  as  to  the  time  within 
which  the  creditor  was  permitted  to 
proceed  by  elegit:  "It  is  undeniable 
that,  prior  to  the  abolition  of  the  writ 
of  elegit,  in  1872,  if  the  creditor  chose 
to  proceed  by  elegit,  he  must  have 
done  so  within  the  time  prescribed  by 
the  statute.  The  statute  provides  that, 
'on  a  judgment,  execution  may  be  is- 
sued within  a  year;  and  ^,  scire  facias 
or  action  may  be  brought  within  ten 
years  from  the  date  of  the  judgment; 
and  where  execution  issues  within  the 
year,  other  executions  may  be  issued  or 
a  scire  facias  or  action  may  be  brought 
within  ten  years  from  the  return  day  of 
an  execution,  on  which  there  is  no  re- 
turn by  an  officer,  or  within  twenty 
years  from  the  return  day  of  an  execu- 
tion, on  which  there  is  such  return;  ex- 
cept,' etc.  Code,  1849,  chapter  186,  § 
12;  Code,  1873,  chapter  182,  §  12.  And 
by  the  following  section  it  is  provided 
that,  'no  execution  shall  issue,  nor  any 
scire  facias  or  action  be  brought,  on  a 
judgment  in  this  state,  other  than  for 
the  commonwealth,  after  the  time  pre- 
scribed by  the  preceding  section  ex- 
cept,' etc." 

Necessity  of  Issuance  to  Bind  Lands 
after  One  Year. — In  Eppes  v.  Ran- 
dolph, 2  Call  125,  it  was  held,  that  to 
enable  a  judgment  creditor  to  preserve 
his  liens  on  the  lands  of  his  debtor,  it 
was  necessary  that  he  should  sue  out 
his  elegit  within  a  year,  or  enter  of 
record  the  fact  that  he  elected  to 
charge. the  goods  and  half  the  lands  of 
his  debtor  which  was  equal  to  issuing 
an  elegit;  that  if  he  did  neither  he 
might  on  motion  be  allowed  to  enter 
such  election  nunc  pr6  tunc. 

Necessity  for  Issuance  before  Going 
into  Equity. — It  was  not  necessary  that 
a  judgment  creditor  should  have  issued 
an  elegit  on  his  judgment  before  going 
.nto  equity  for  relief.     Taylor  v.  Spin- 


dle, 2  Gratt,  44.  See  the  title  JUDG- 
MENTS  AND   DECREES. 

To  What  Place  Issuable.— In  1770  an 
elegit  could  not  issue  upon  a  county 
court  judgment  into  any  other  county 
than  that  in  which  the  judgment  was 
rendered.  Eppes  v.  Randolph,  2  Call 
125. 

But  by  an  act  of  1772  writs  of  elegit 
were  allowed  to  run  into  other  coun- 
ties than  that  in  which  the  judgment 
had  been  rendered.  Eppes  v.  Ran- 
dolph, 2  Call  125. 

Property  Subject — By  the  writ  of 
elegit  all  the  goods  and  chattels  of  the 
debtor,  saving  his  oxen  and  beasts  of 
the  plough,  and  one  moiety  of  his 
lands,  might  be  taken  by  the  sheriff 
^nd  delivered  to  the  creditor  by  "rea- 
sonable price  or  extent;"  and  thereby 
the  creditor  became  the  absolute 
owner  of  the  personal  property,  and 
was  entitled  to  hold  the  moiety  of  the 
lands  as  his  freehold  until  he  should 
have  levied  thereof  his  debts  and  dam- 
ages. Werdenbaugh  v.  Reid,  20  W. 
Va.  588;  Borst  v.  Nalle,  28  Gratt.  423; 
Price  V,  Thrash,  30  Gratt.  515;  Stuart 
V.  Hamilton,  8  Leigh  503. 

In  1849  the  operation  of  the  elegit 
was  extended  so  as  to  embrace,  not  a 
moiety  only,  but  all  the  debtor's  real 
estate.  Hutcheson  v.  Grubbs,  80  Va. 
251;  Borst  v.  Nalle,  28  Gratt.  423;  Price 
V,  Thrash,  30  Gratt.  515;  Itenick  v. 
Ludington,  14  W.  Va.  367. 

The  mandate  of  the  writ  of  elegit  ex- 
tended to  all  the  lands  and  tenements 
of  which  the  debtor  was  seized  at  the 
date  of  the  judgment  or  at  any  time 
afterwards.    Borst  v.  Nalle,  28  Gratt.  423. 

Against  Real  Estate  within  the  State. 
— The  writ  of  elegit  while  it  was  in 
force  was  the  proper  manner  of  enforc- 
ing a  judgment  against  the  real  estate 
lying  within  the  sts^te,  which  the  an- 
swers to  interrogatories  showed  that 
the  debtor  owned.  Spang  v.  Robinson, 
24  W.  Va.  327,  333. 

Where  Elegit  Issued  against  Bank- 
rupt.— In  McCance  v.  Taylor,  10  Gratt. 
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580,  it  was  held,  that  an  elegit  sued  out 
on  a  judgment  against  a  bankrupt 
might  be  in  the  usual  form,  and  in  ex- 
ecuting it  the  sheriflF  should  take  notice 
of  the  bankruptcy  of  the  debtor,  and 
disregarding  all  property  of  the  debtor 
not  subject  to  the  lien,  levy  it  upon 
that  which  was  so  subject. 

After  Judgment  on  Scire  Facias. — If 
a  debtor  charged  in  execution  escape, 
the  creditor  may  sue  out  a  scire  facias  to 
have  a  new  execution;  and  after  judg- 
ment on  such  scire  facias,  an  elegit  may 
issue  to  have  delivered  to  the  creditor 
a  moiety  of  all  the  lands  whereof  the 
debtor  was  seized  at  the  date  of  the 
original  judgment  or  at  any  time  after- 
wards. Stuart  V.  Hamilton,  8  Leigh 
503. 

How  Lands  Extended. — In  Haleys  v, 
Williams,  1  Leigh  140,  it  was  queried, 
whether  if  there  be  two  judgments  of 
different  dates,  and  elegits  on  each, 
and  a  moiety  of  the  debtor's  lands  be 
extended  on  the  elder,  the  whole  in- 
stead of  half  only  of  the  other  moiety, 
be  not  properly  extendible  on  the 
younger  judgement. 

Effect  of  Not  Setting  Out  Metes  and 
Bounds  of  Moiety. — An  elegit  is  levied 
on  land  of  the  debtor,  but  the  inquisi- 
tion does  not  set  out  the  moiety  by 
metes  and  bounds,  and  possession  is 
not  delivered  to  the  creditor;  the 
debtor  makes  a  conveyance  of  the  land 
to  third  persons;  afterwards  the  elegit 
and  return  are  quashed,  on  the  motion 
of  the  creditor,  who  then  files  a  bill 
impeaching  the  conveyance  as  fraudu- 
lent. It  was  held,  that  the  execution 
would  be  treated  as  if  never  issued,  and 
therefore  the  judgment  remaining  un- 
satisfied, the  plaintiff  would  be  per- 
mitted to  resort  to  any  remedy  which 
he  could  find  open.  Claiborne  v.  Gross, 
7  Leigh  331. 

Nature  of  Lien — The  courts  declared 
expressly  that  the  lien  created  by  an 
elegit  was  a  "legal  lien."  Werden- 
baugh  V.  Reid,  20  W.  Va.  588;  Leake 
V.  Fergruson,  2  Gratt.  420. 


The  writ  of  elegit  was  not  made  an 
express  lien  on  the  real  estate  of  the 
debtor,  by  the  statute,  but  it  extended 
the  mandate  of  the  writ  so  as  to  make 
it  bind  one  moiety  of  the  lands  and 
tenements  of  which  the  debtor  was 
seized  at  the  date  of  the  judgment  or 
at  any  time  afterwards.  Werdenbaugh 
V.  Reid,  20  W.  Va.  588;  Renick  v.  Lud- 
ington,  14  W.  Va.  367;  Borst  v.  Nalle, 
28  Gratt.  423;  Price  v.  Thrash,  30  Gratt. 
515. 

The  lien  of  an  elegit  was  an  incident 
of  the  writ  and  depended  for  its  ex- 
istence and  continuance  upon  the  ca- 
pacity to  sue  out  the  writ.  Borst  v, 
Nalle,  28  Gratt.  423;  Renick  v,  Luding- 
ton,  14  W.  Va.  367. 

Commencement  of  Lien. — By  reason 
if  the  right  to  extend  the  lands  of  the 
debtor,  the  courts  construed  the  writ 
of  elegit  to  be  a  legal  lien  on  the 
debtor's  lands  and  tenements  from  the 
date  of  the  judgment.'  Werdenbaugh  v. 
Reid,  20  W.  Va.  588;  Renick  v.  Luding- 
ton,  14  W.  Va.  367;  Borst  v.  Nalle,  28 
Gratt.  423. 

The  lien  of  an  elegit  attached  when 
the  capacity  to  sue  out  the  elegit  arose 
and  not  ^X.  the  time  it  could  be  levied. 
Werdenbaugh  v.  Reid,  20  W.  Va.  588. 

Duration  of  Lien. — The  lien  created 
by  an  elegit  existed  as  long  as  the  judg- 
ment remained  in  force,  and  as  long  as 
the  judgment  was  susceptible  of  being 
revived  where  revival  was  necessary. 
Werdenbaugh  v.  Reid,  20  W.  Va.  588; 
Renick  v.  Ludington,  14  W.  Va.  367; 
Watts  V.  Kinney,  3  Leigh  272;  Taylor 
V.  Spindle,  2  Gratt.  44;  Burbridge  v. 
Higgins,  6  Gratt.  119;  Borst  v,  Nalle, 
28   Gr^tt.   423. 

The  lien  of  an  elegit,  having  once 
attached  to  the  debtor's  property,  it, 
like  the  lien  of  a  fi.  fa.,  continued  there- 
after without  any  actual  levy  so  long 
as  the  capacity  to  sue  out  any  elegit  on 
the  same  judgment  existed.  Werden- 
baugh V.  Reid,  20  W.  Va.  588;  Renick 
V.  Ludington,  14  W.  Va.  367. 

Priority  of  Liens. — ^The  Men   on  the 
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debtor's  lands  created  by  an  elegit  was 
superior  to  all  subseqtient  liens  or  con- 
veyances fto  purchasers  for  valuable 
consideration  without  notice  of  the 
judgment.  Werdenbaugh  v.  Reid,  20 
W.  Va.  588. 

Several  creditors  recover  judgments 
against  N.  and  sue  out  writs  of  ca.  sa. 
upon  which  he  is  taken  and  charged  in, 
execution;  then  F.  recovers  judgment 
agsiinst  the  same  debtor,  and  sues  out 
an  elegit,  on  which  his  lands  are  ex- 
tended, and  a  moiety  delivered  to  F. 
and  then  the  debtor  is  regularly  dis- 
charged from  custody  under  the  writs 
of  ca.  sa.  as  an  insolvent  debtor,  put- 
ting into  his  schedule  the  whole  of  the 
lands  which  had  been  extended  under 
F.'s  elegit.  Held,  the  lien  of  the  writs 
of  ca.  sa.  executed,  given  by  the  stat- 
ute, 1  Rev.  Code,  ch.  134,  §  10,  does 
not  overreach  and  avoid  the  extent  un- 
der F.'s  elegit.  Foreman  v.  Lloyd,  2 
Leigh  284,  overruling  Jackson  v.  Heis- 
kell,  1  Leigh  257.  See  also,  Rogers  v. 
Marshall,  4  Leigh  432;  Evans  v.  Green- 
how,  15  Gratt.  53;  Charron  v.  Boswell, 
18  Gratt.  216;  Findlay  v.  Toncray,  2 
Rob.  377,  380;  Erskine  v.  Staley,  12 
Leigh  426. 

Position  of  Creditor  under  Elegit. — 
A  creditor  extending  the  land  of  his 
debtor  under  an  elegit,  stands,  in  judg- 
ment of  law,  as  if  he  had  taken  a  lease 
for  years  in  satisfaction  of  his  debt; 
and  by  virtue  of  such  extent,  he  ac- 
quires a  title  to  the  premises  which 
may  be  the  subject  of  adjudication  in 
this  court,  as  a  controversy  concerning 
the  title  of  land.  Lyons  v.  McGuire,  22 
Gratt.  202. 

Title  Acquired  under  Elegit.— The 
officer  executing  a  writ  of  elegit  did 
not  deliver  to  the  creditor  actual  pos- 
session of  the  premises,  but  only  the 
Jegal  possession;  which  could  be  en- 
forced by  ejectment,  or  by  writ  of  un- 
lawful detainer  when  the  cause  of  ac- 
tion had  accrued  within  three  years. 
Lyons  v.  McGuire,  22  Gratt  202. 

Recovery  of  Possession  by  Tenant. 
— If  after  an  extent,  the  possession  of 


j  the  premises  was  withheld  by  the 
debtor,  or  some  one  claiming  under 
him,  the  tenant  by  elegit,  might  re- 
cover the  same  by  action,  and  hold 
\  over  even  after  his  term  had  expired; 
I  and  this,  though  his  term  had  expired 
before  the  trial  of  the  cause.  Lyons  v. 
McGuire,  22  Gratt.  202. 

Eviction  under  Elegit — M.  is  in- 
debted to  W.  by  bond,  and  J.  guaran- 
tees the  debt;  W.  recovers  judgment 
against  M.  and  sues  out  an  elegit,  on 
which  a  moiety  of  M.'s  land  is  ex- 
tended in  June,  1824,  but  W.  does  not 
get  possession;  a  warrant  had  been 
issued  in  1822,  from  the  treasury  of 
the  United  States  against  M.  for  a  debt 
due  United  States  and  under  this 
warrant,  the  land  extended  to  W.  is 
sold  in  July,  1824,  and  purchased  for 
the  United  States  in  pursuance  of  in- 
structions from  the  treasury;  M.  still 
holds  possession  till  November,  1825, 
when  the  land  is  rented  out  under  an 
interlocutory  order  of  the  federal  court 
in  a  suit  there  pending  of  the  United 
States  against  M.  and  W.  touching  the 
title  to  the  land;  and  by  another  inter- 
locutory decree,  the  land  is  sold,  and 
the  proceeds  held  subject  to  future 
order;  but  no  final  decree  has  yet  been 
made  in  that  suit.  It  was  held,  that 
this  was  not  an  eviction  of  W.'s  title 
under  his  eligit;  and  that  until  and  un- 
less he  should  be  evicted,  the  extent  of 
the  moiety  of  the  land  under  his  elegit 
was  a  satisfaction  of  the  debt  due  him 
from  M.  Wilson  v,  Jackson,  5  Leigh 
102. 

Quashal  of  Writ. — A  writ  of  elegit 
issued  in  1812  on  a  judgment  rendered 
in  1806  (in  which  year  a  fi.  fa.  was  re- 
turned upon  it  nulla  bona)  ought  not 
to  have  been  quashed  because  it  was 
issued  without  obtaining  leave  of  the 
court;  the  motion  to  quash  it  being 
made  by  the  defendant  against  whom 
the  judgment  was  rendered  and  not  by 
a  purchaser  from  him.  Avery  v.  Rob- 
inson, 4   Munf.   546. 

A  writ  of  elegit,  issued  in  1812  on  a 
judgment   rendered   in   1806    (in   which 
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ye^r  a  fi.  fa.  upon  it  was  returned  nulla 
bona)  ought  not  to  have  been  quashed 
on  the  ground  that  no  previous  entry 
had  been  made  on  the  record  on  the 
plaintiffs  election  to  take  elegit.  Avery 
V.  Robinson,  4  Munf.  546. 

Satisfaction. — On  a  bill  by  a  creditor 
against  his  debtor  who  has  escaped, 
and  the  debtor's  alienee,  to  subject 
lands  devised   to  the  debtor  after  his 


escape,  s^4  conveyed  away  by  him 
while  at  large,  a  court  oi  equity  will 
decree  a  sale  of  so  much  as  is  liable  to 
the  elegit  lien,  to  wit,  a  moiety,  if  it 
appear  that  the  profits  thereof  are  in- 
sufficient to  keep  down  the  interest  of 
the  debt.  But  it  will  go  no  further. 
It  will  not  decree  a  sale  of  the  whole 
lands.  Stuart  v,  Hamilton,  8  Leigh 
503. 


Uleemosynarx  Corporations. 

See  the  titles  CHARITIES,  vol.  2,  p.  790;  RELIGIOUS  SOCIETIES. 

ELEVATORS- 


See  the  title  NEGLIGENCE. 

Liability  of  Storekeeper  for  Injury 
Received  by  Customer  Falling  into  Un- 
guarded Elevator  Shaft — In  an  action 
for  injuries  received  by  falling  through 
an  elevator  shaft  in  the  back  part  of 
defendant's  store,  it  was  shown  that 
the  injury  occurred  in  that  part  of  the 
store  where  customers  were  ordinarily 
not  expected  to  go,  but  that  the  plain- 


tiff followed  the  defendant's  clerk  back 
to  examine  some  hams  hanging  on  the 
rear  wall  of  the  store,  and  fell  into  the 
elevator  shaft  which  was  unguarded. 
The  jury  found  for  the  plaintiff,  and 
the  trial  court  refused  to  order  a  new 
trial.  On  appeal  it  was  held,  that  the 
judgment  would  not  be  disturbed. 
Smith  V.  Parkersburg,  etc.,  Ass'n,  48 
W.  Va.  232,  37  S.  E.  645. 


Umancipation  of  CHild. 

See  the  title  PARENT  AND  CHILD. 

Emancipation  of  Married  Women. 

See  the  title  HUSBAND  AND  WIFE. 

Umancipation  of  Slaves. 

See  the  titles  SLAVES;  WILLS. 

EMBEZZLEMENT. 

L  Definition  and  Nature^  64. 

A.  Definitions,  64. 

B.  Distinguished  from  Larceny,  64. 

IL  Who  May  Commit  the  Offense,  64. 
m.  Intent,  64. 
IV.  Defenses,  64. 

V.  Indictment,  65. 
VI.  Evidence,  65. 

A.  Presnmption  of  Innocence,  65. 

B.  AdmissibUity,  65. 

C.  Weight  and  Sufficiency,  65. 
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CROSS  REFERENCES. 

See  the  titles  LARCENY;  TROVER  AND  CONVERSION. 
As  to  relief  in  equity  where  a  sheriff  commits   default  and  is  indicted  foi 
embezzlement,  see  the  title  COMPOUNDING  OFFENSES,  vol.  3,  p.  37. 


I.  Definition  and  Nature. 

A.  DEFINITIONS. 

Embezzlement  is  a  statutory  crime. 
In  Virginia  it  is  defined  as  follows:  "If 
any  person  wrongfully  and  fraudulently 
use,  dispose  of,  conceal,  or  embezzle 
any  money,  bill,  note,  check,  order, 
draft,  bond,  receipt,  bill  of  lading,  or 
any  other  property  which  he  shall  have 
received  for  another,  or  for  his  em- 
ployer, principal,  or  bailor,  or  by  virtue 
of  his  office,  trust,  or  employment,  or 
which  shall  have  been  entrusted  or 
delivered  to  him  by  another,  or  by  any 
court,  corporation,  or  company,  he 
shall  be  deemed  guilty  of  larceny 
thereof."  Code,  §  3716.  Moss  v.  Har- 
wood,  102  Va.  386,  46  S.  E.  385;  Pits- 
nogle  V.  Com.,  91  Va.  808,  22  S.  E. 
351. 

The  crime  of  embezzlement  consists 
in  the  felonious  conversion  and  appro- 
priation, by  one  party,  of  goods  of  an- 
other, which  have  been  entrusted  to 
his  care.  Shinn  v.  Com.,  32  Gratt.  899; 
Com.  V.  Adcock,  8  Gratt.  661;  Wadley's 
Case,  98  Va.  803,  35  S.  E.  452;  Smith 
V.  Com.,  4  Gratt.  532. 

B.  DISTINGUISHED    FROM  LAR- 
CENY. 

The  fundamental  principles,  controll- 
ing the  crime  of  embezzlement  and 
larceny,  are  closely  allied,  their  differ- 
ence consisting  mainly  in  the  manner 
of  the  asportation  and  the  relation  ex- 
isting between  the  owner  of  the  goods 
and  the  party  accused.  Hence,  unlike 
larceny,  embezzlement  can  only  arise 
upon  the  existence  of  an  element  of 
trust  between  the  prisoner  at  bar  and 
the  owner  of  the  property.  Com.  v. 
Adcock,  8  Gratt.  661;  Shinn  v.  Com., 
33  Gratt.  899;  Wadley's  Case,  98  Va. 
803,  35  S.  E.  452;  Smith  v.  Com.,  4 
Gratt.  532. 


II.  Who  May  Commit  the 
Offense. 

Under  the  8th  section  of  the  aci 
passed  February  9th,  1811,  entitled  "an 
act  to  amend  an  act,  entitled  'an  act  foi 
regulating  the  navigation  of  James 
river  above  the  falls  of  said  river,' "  it 
is  not  necessary  that  the  party  charged 
with  embezzlement  under  that  act. 
should  be  the  captain  of  the  boat,  in 
order  to  bring  his  offense  within  the 
act.     Smith  v.  Com.,  4  Gratt.  532.   - 

III.  Intent. 

Intent  as  an  Element  of  Offense. — In 

embezzlement,  there  must  be  a  fraud- 
ulent purpose  to  deprive  the  owner  of 
his  property  and  appropriate  the  same. 
For,  if  property  is  converted  under  a 
bona  fide  claim  of  right,  the  conversion 
is  not  embezzlement.  Wadley's  Case, 
98  Va.  803,  35  S.  E.  452;  Cook  i\ 
Darby,  4  Munf.  444;  Shinn  v.  Com.,  32 
Gratt.  899. 

But  an  intention  to  return  money, 
fraudulently  appropriated,  will  not  pro- 
tect the  prisoner  from  a  conviction  of 
embezzlement.  Shinn  v.  Com.,  32 
Gratt.  899. 

The  intention  to  embezzle  should  be 
left  to  the  determination  of  the  jury. 
Shinn  v.  Com.,  32  Gratt.  899,  909. 

IV.  Defenses. 

Civil  Liability.— The  f^ct  that  the  ac- 
cused is  civilly  liable  to  the  owner  of 
the  goods,  will  not  affect  the  question 
of  his  criminal  responsibility,  if  he 
acted  with  a  felonious  intent.  Shinn 
V.   Com.,  32  Gratt.   899. 

Illegality  of  Corporation  Defrauded. 
— ^An  officer  who  receives  money  in  his 
official  capacity  for  his  company  will 
not  be  permitted  to  question  the  legal- 
ity of  such  company  upon  an  indict- 
ment for  embezzlement.  Shinn  v. 
Com.,  32  Gratt.  899. 


Embracery 


65 


Insolvency  of  Corporation  De- 
frauded.— In  a  prosecution  for  em- 
bezzling the  funds  of  a,  corporation, 
the  question  of  solvency  of  such  cor- 
poration is  immaterial,  as  it  is  as  much 
a  crime  to  embezzle  the  funds  of  a  sol- 
vent as  of  an  insolvent  corporation. 
Wadley  v.  Com.,  98  Va.  803,  35  S.  E. 
452. 

Therefore,  it  is  error  to  instruct  the 
jury  that  they  must  find  the  prisoner, 
guilty  if  they  believe  that  he  embezzled 
the  funds  with  intent  to  wrong  and 
defraud  the  corporation,  and  thereby 
render  it  unable  to  meet  its  obliga- 
tions; but  it  is  not  such  error  as  will 
prejudice  the  prisoner.  Wadley  v. 
Com.,  98  Va.  803,  35  S.  E.  452. 

V.  Indictment 

A  prisoner,  having  been  remanded 
by  the  examining  court  for  embez- 
zling the  goods  of  one  party,  may,  upon 
proof  of  a  different  ownership  in  such 
goods,  be  indicted  for  embezzling  the 
goods  of  such  later  discovered  owner; 
the  goods  so  embezzled  being  the 
same  in  both  instances.  Com.  v.  Ad- 
cock,  8  Gratt.  661. 

VI.  Evidence. 

A.      PRESUMPTION     OF      INNO- 
CENCE. 

Where  a  person  was  indicted  for 
embezzlement,  it  was  held,  that  the 
prisoner  is  presumed  to  be  innocent, 
and  that  presumption  of  innocence  at- 
taches to  the  proof  of  every  circum- 
stance necessary  to  establish  his  guilt. 
Wadley  v.  Com.,  98  Va.  803,  35  S.  E. 
452. 


B.  ADMISSIBILITY. 

In  the  prosecution  of  a  prisoner  for 
embezzlement  by  substituting  worth- 
less for  good  securities,  the  worthless 
character  of  the  securities  substituted 
must  be  shown  by  witnesses  who  are 
present  and  testify  as  to  facts  within 
their  personal  knowledge.  The  diffi- 
culty or  even  impossibility  of  procur- 
ing such  witness  can  not  justify  the 
introduction  of  improper  evidence. 
Wadley  v.  Com.,  98  Va.  803,  35  S.  E. 
452. 

Upon  an  indictment  against  S.,  the 
secretary  of  a  building  fund  associa- 
tion, for  the  embezzlement  of  a  check, 
the  property  of  sj^id  association,  the 
records  of  the  association  whilst  he 
was  in  office,  and  oral  evidence  relat- 
ing to  the  organization,  objects  and 
business  of  the  building  association, 
the  appointment  and  duties  of  S.  as 
secretary,  his  conduct  with  respect  to 
the  funds  of  the  association  in  his 
hands,  and  his  disposition  and  appro- 
priation of  the  check,  for  the  embezzle- 
ment of  which  he  was  indicted,  are 
competent  evidence  against  him.  Shinn 
V.  Com.,  32  Gratt.  899. 

C.  WEIGHT  AND   SUFFICIENCY. 

Proof  that  the  purchaser  of  a  watch 
paid  $30  for  it,  and  that  it  was  repre- 
sented, when  purchased,  as  a  gold 
watch,  is  sufficient  to  sustain  a  charge 
in  an  indictment  that  a  gold  watch  was 
stolen  or  embezzled.  Pitsnogle  v. 
Com.,  91  Va.  808,  22  S.  E.  351. 

Evidence  of  Embezzlement  as  Sus- 
taining Indictment  for  Larceny. — See 
the  title  LARCENY. 


Emblements. 

See  the  titles  CROPS,  vol.  4,  p.  94;  DOWER,  vol.  4,  p.  801. 

Embracery. 

Sec  the  titles  BRIBERY,  vol.  2,  p.  621;  JURY;  OBSTRUCTING  JUSTICE. 
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EMERGENCY. — The  mere  signal  to  put  on  brakes  when  approaching  an 
overhead  bridge  which  is  very  low  does  not  constitute  such  an  emergency  as 
to  render  a  brakeman  irresponsible  for  his  acts.  Haffner  v.  Chesapeake,  etc.. 
R.  Co.,  96  Va.  528,  31  S.  E.  899.  See  generally,  the  titles  MASTER  AND 
SERVANT;  NEGLIGENCE;  RAILROADS. 

EMINENT  DOMAIN. 

L  Definitions  and  Distinctions,  69. 
II.  Who  May  Exercise  Power,  7o. 

A.  State,  70. 

B.  Delegation  of  Power  to  Ag>entB,  70. 

1.  To  Whom  Power  May  Be  Delegrated,  70. 

a.  CovDties,  70. 

b.  Mnnicipal  Corporations,  70. 
c  Private  Peraona.  71. 

d.  Private  Corporations,  71. 

2.  Constraction  of  Grant  of  Power,  71« 

a.  In  General,  71. 

b.  Performance  of  Conditions  by  Grantee,  72. 

c.  Provisions  as  to  Time  of  Exercise  of  Power,  72. 

d.  Grant  of  Power  to  Take  Property  Already  Devoted  to  Public 

Use,  72. 

III.  What  Property  May  Be  Taken,  73. 

A.  Private  Property,  73. 

B.  Property  Already  Devoted  to  Public  Use.  73. 

1.  Right  to  Take,  73. 

2.  Construction  of  Grant  of  Power,  74. 

C.  Statutory  Exemptions,  75. 

IV.  For  What  Purposes  Property  May  Be  Taken,  77. 

A.  Private  Purposes,  77. 

B.  Public  Purposes,  77. 

1.  Determination  of  Necessity  of  Appropriation,  77. 

2.  Determination  of  Character  of  Use,  78. 

3.  What  Constitutes,  78. 

a.  General  Principles.  78. 

(1)  Definitions  and  Distinctions,  78. 

(2)  Use  Must  Be  Fixed  and  Definite,  80. 

,   (3)  Use  Must  Be  Beneficial  and  Necessary  to  Public,  80. 
(4)  Necessity  of  Appropriation  Must  Be  Obvious,  80. 

b.  Roads  and  Hig>hways,  80. 

(1)  Public  Highways,  80. 

(a)  Right  to  Appropriate,  80. 

(b)  What  Constitutes,  81. 

(2)  Private  Roads  or  Ways,  82. 

c.  Railroads,  82. 

d.  Streets  Railroads,  83. 

e.  Site  for  Public  Buildings,  83. 

f.  Grist  MUls,  84. 

g.  Factories,  84. 
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h.  Waterworks,  84. 
i.  8effer»,  84. 
j.  Gas  Plants,  85. 
k.  Cemeteries,  85. 
1.  Pablic  I/andingTBf  85. 
m.  Underf^roaod  Rifi^ht  of  Way  to  Coal  Mine,  85. 
n.  Teleg^raphs  and  Telephones,  85. 
o.  Pipe  Line  Companies,  86. 
p.  Toll  Bridges,  86. 

V.  What  Cionrtitutes  a  Takings  86. 

A.  Kegnlation  of  Use  of  Property,  86. 

B.  Injuries  by  Changing  Grade  of  Streets,  87. 

C.  Imposition  of  Additional  Servitude  in  Streets,  87. 

D.  Grant  of  Rival  Franchises,  87. 

E.  Extension  of  Limits  of  Municipal  Corporation,  87. 

F.  Danger  from  Fire,  87. 

G.  Injuries  Sustained  after  Payment  of  Compensation,  87. 

VI.  Compensation,  88. 

A.  Necessity  of  Compensation,  88. 

1.  Constitutional  Provisions,  88. 

2.  For  What  Property  Compensation  Must  Be  Made,  88. 

3.  Compensation  for  Injuries  to  Part  of  Tract  Not  Taken,  89. 

B.  Necessity  of  Statutory  Provision  for  Compensation,  90. 

C.  Persons  Entitled  to  Compensation,  90. 

D.  Time  with  Reference  to  Which  Compensation  Is  to  Be  Estimated,  91. 

E.  Measure  and  Elements,  91. 

1.  Where  Whole  Tract  Is  Taken,  91. 

a.  In  General,  91. 

b.  Rental  Value  of  Property,  92. 

c  Adaptability  of  Property  to  Particular  Uses,  92. 

d.  Prospective  or  Possible  Future  Value,  92. 

e.  Gifts  of  Similar  Property,  92. 

2.  Where  Part  of  Tract  Is  Taken,  93. 

a.  In  General,  93. 

b.  Injuries  to  Trade  or  Business,  93. 
c  Danger  from  Fire,  94. 

d.  Injuries  from  Smoke  and  Soot,  94. 

3.  Injuries  to  L^easehold,  95. 

4.  Deduction  of  Benefits,  95. 

F.  Medium  of  Payment,  96. 

G.  Interest,  96. 

H.  Time  of  Paying  Compensation,  96. 
I.  Uen  for  Compensation,  97. 
J.  lyoss  or  Relinquishment  of  Right  to  Compensation,  98. 

VIL  Condemnation  Proceedings,  98. 

A.  Nature  and  Object,  98. 

B.  Necessity  for  Previous  Effort  to  Agree  with  Landowner,  99. 

C.  Jurisdiction,  101. 

D.  Parties,  101. 

£.  Application  or  Petition,  101. 
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F.  Notice,  102. 

1.  Necessitj  of  Notice^  102. 

2.  To  Whom  Notice  Must  Be  Given,  103. 

3.  Time  of  Giving:  Notice,  104. 

4.  Constrnctive  Notice,  104. 

5.  Appearance  or  Waiver  am  Dispensing  with  Notice,  104. 

G.  Proceedings  to  Assess  Compensation,  104. 

1.  Assessment  hy  Commissioners,  104. 

a.  In  General,  104. 

b.  Qualification  of  Commissioners,  105. 

c.  Appointment  of  Commissioners,  105. 

d.  Nature  and  E^xtent  of  Duties,  105. 

e.  View  bj  Commissioners,  106. 

f .  Report,  106. 

(1)  In  General,  106. 

(2)  Form  and  Requisites,  106. 

(3)  Conclusiveness,  106. 

(4)  Confirmation  of  Report,  107. 

(a)  In  General,  107. 

(b)  Continuance  of  Motion  to  Confirm,  107. 
(3)  Exceptions  to  Report,  108. 

(a)  Who  May  Except,  108. 

(b)  Time  of  Excepting,  108. 

(c)  Necessity  for  Exception  to  Specify  All  Grounds  of 

Objection,  108. 

(d)  Effect  on  Title  or  Possession  of  Land,  108. 
e.  Setting  Aside  Report,  109. 

2.  Assessment  by  Jury,  109. 

a.  Right  to  Jury  Trial,  109. 

b.  Qualification  of  Jurors,  109. 

c.  Oath  of  Jury,  110. 

d.  View  by  Jury,  110. 

e.  Verdict  or  Findings,  110. 
H.  Right  to  Open  and  Close,  112. 

I.  Separate  Trials,  112. 

J.  Judgment,  112. 

K.  Review  of  Proceedings,  113. 

VIIL  When  Title  to  Property  Taken  Passes,  113. 
IX.  Extent  of  Interest  Aoquired  in  Property  Taken,  114. 
X.  Remedies  of  Landowner,  114. 

A.  Action  at  Law,  114. 

1.  Ejeclmeat,  114. 

2.  Action  for  Damages,  114. 

a.  Right  of  Action,  114. 

b.  Form  of  Action,  115. 

c.  Parties,  115.  .     ] 
c?.  Declaration,  116. 

e.  Evidence,  116. 

f .  Province  of  Court  and  Jury,  116. 

g.  Revivor,  116. 
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B.  iDJJoction,  117. 

1.  When  Inju  action  Lies,  117. 

a.  In  Virf^inia,  117. 

b.  In  West  Virffinia,  117. 

(1)  Takinfir  ©f  Property,  117. 

(2)  D^mzging  of  Property,  118. 

2.  Bill  for  Injunction,  119. 

3.  Indemnity  in  Lien  of  Injunction,  119. 

CROSS  REFERENCES. 

See  the  titles  ABUTTING  OWNERS,  vol.  1,  p.  60;  APPEAL  AND  ERROR, 
vol.  1,  p.  418;  CANALS,  vol.  2,  p.  666;  CEMETERIES,  vol.  2,  p.  731;  CON- 
STITUTIONAL LAW,  vol.  3,  p.  140;  CORPORATIONS,  vol.  3,  p.  510; 
COSTS,  vol.  3,  p.  604;  COUNTIES,  vol.  3,  p.  636;  CROSSINGS,  vol.  4,  p.  12«; 
DAMAGES,  vol.  4,  p.  162;  DRAINS  AND  SEWERS,  vol.  4,  p.  824;  EASE- 
MENTS, vol.  4,  p.  851;  EVIDENCE;  EXPERT  AND  OPINION  EVIDENCE; 
GAS;  INJUNCTIONS;  JURY;  MILLS  AND  MILL  DAMS;  MUNICIPAL 
CORPORATIONS;  NAVIGABLE  WATERS;  NUISANCES;  PARKS  AND 
PUBLIC  SQUARES;  RAILROADS;  SPECIAL  ASSESSMENTS;  STREET 
RAILROADS;  STREETS  AND  HIGHWAYS;  TAXATION;  TELEGRAPHS 
AND  TELEPHONES;  TURNPIKES  AND  TOLLROADS;  WATER  COM- 
PANIES AND  WATERWORKS;  WATERS  AND  WATERCOURSES; 
WHARVES. 

As  to  procedure  for  the  establishment  of  mills  and  mill  dams,  see  the  title 
MILLS  AND  MILL  DAMS.  As  to  procedure  for  establishment  of  public 
highways,  see  the  title  STREETS  AND  HIGHWAYS. 


I.  Definitions  and  Distinctions. 

The  right  of  eminent  domain  is  de- 
fined to  be  the  right  on  the  part  of  the 
state  to  take  or  control  the  use  of 
private  property  for  the  public  benefit 
when  public  necessity  demands  it. 
Roanoke  v.  Berkowitz,  80  Va.  616. 
Alexandria,  etc.,  R.  Co.  v.  Alexandria, 
etc.,  R.  Co.,  75  Va.  780;  Painter  v.  St. 
Clair,  98  Va.  85,  34  S.  E.  989. 

Eminent  domain,  according  to  Vat- 
tel,  is  the  right  of  disposing,  in  case  of 
necessity  and  for  the  public  safety,  of 
all  the  wealth  contained  in  the  state. 
Roanoke  v.  Berkowitz,  80  Va.  616. 

"Some  law  writers,  at  least,  estimate 
that  the  state,  as  representative  of  the 
people,  may  both  take,  hold,  and  con- 
trol property  for  public  use,  under  the 
right  of  eminent  domain,  *as  the  public 
safety,  necessity,  convenience,  or  wel- 
fare demand.*  Cooley,  Const.  Lim. 
524.  Others  limit  the  meaning  of 
'eminent  domain'  in  its  application  to 
the  appropriation  by  a  sovereign  state 


of  private  property  for  particular  uses, 
for  the  benefit  of  the  public.  'All  other 
exercises  of  power  over  private  prop- 
erty, and  every  species  of  right  in,  and 
control  and  regulation  over,  property 
of  a  public  nature,  may  properly  be 
referred,  as  we  have  shown,  to  some 
other  of  the  sovereign  powers  of  the 
state.'  "  Ralston  v.  Weston,  46  W.  Va. 
544,  33  S.  E.  326,  328. 

Distinguished  from  Police  Power. — 
The  regulation  of  the  use  of  property 
by  the  owner,  so  that  it  may  not  in- 
jure others,  is  the  exercise  of  the  police 
power  and  not  of  the  power  of  eminent 
domain.  Roanoke  Gas  Co.  v.  Roanoke, 
88  Va.  810,  831,  14  S.  E.  665;  Richmond, 
etc.,  R.  Co.  V.  Richmond,  26  Gratt.  83. 
See  post,  "Regulation  of  Use  of  Prop- 
erty," V,  A. 

The  destruction  of  liquor  by  a  mu- 
nicipal corporation  on  the  eve  of  the 
evacuation  of  the  city  by  the  Confeder- 
ate forces  was  held  an  exercise  of  the 
police    power   for   the   preservation    of 


70 


Eminent  Domain 


peace  and  good  order  in  the  city  and 
was  not  an  exercise  of  the  power  of 
eminent  domain.  Wallace  v.  Rich- 
mond, 94  Va.  204,  S6  S.  E.  586,  over- 
ruling Jones  V,  Richmond,  18  Gratt.  j 
517.  See  the  title  CONSTITU- 
TIONAL LAW,  vol.  3,  p.  140. 

IL  Who  May  Exeroise  Power. 

A.   STATE. 

The  power  of  eminent  domain  is 
vested  in  the  legislature  of  the  state 
and  may  be  exercised  directly  by  the 
state.  Painter  v,  St.  Clair,  98  Va.  83, 
34  S.  E.  989;  Alexandria,  etc.,  R.  Co., 
7r.  Va.  780,  40  Am.  Rep,  743;  Hope  v. 
Norfolk,  etc.,  R.  Co.,  79  Va.  289. 

"The  power  of  eminent  domain  is 
an  incident  of  sovereignty.  It  is  | 
vested  in  the  legislature,  and  it  can  j 
only  be  set  in  motion  by  virtue  of  leg- 
islative enactment,  by  which  the  time, 
manner,  an^  occasion  of  its  exercise 
are  directed  and  controlled,  except  as 
restrained  by  the  constitution.  The 
legislature  is  clothed  with  exclusive  | 
authority  to  determine  when  the  neces- ; 
sity  exists  for  exercising  the  power. 
It  may  exercise  it  directly,  or  it  may 
select  such  agencies  as  it  pleases,  and 
confer  upon  them  the  right,  subject 
only  to  the  limitations  contained  in 
the  constitution,  and  with  respect  to 
it  *due  process  of  law'  only  requires 
that  it  shall  be  exercised  in  subordi- 
nation to  the  established  principle  that 
private  property  can  not  be  taken  for 
public  use  without  the  consent  of  the 
owner,  save  upon  payment  to  him  of 
just  compensation."  Painter  v.  St. 
Clair,  98  Va.  85,  87,  34  S.  E.  989;  Alex- 
andria, etc.,  R.  Co.  V.  Alexandria,  etc., 
R.  Co.,  75  Va.  780. 

The  time,  manner,  and  occasion  of ; 
its  exercise,  directly  or  indirectly,  | 
within  the  limitation  stated,  is  within  | 
the  legislative  discretion.  Painter  f.  I 
St.  aair,  98  Va.  85,  34  S.  E.  989.  ' 

A   contract,   by   which    an   exclusive  ■ 
rtgkt  of  way   is  granted  through   any 
lend,  however  small  the  parcel,  is  void. 


so  far  as  the  right  is  attempted  to  be 
made  exclusive,  as  contrary  to  public 
policy  and  as  in  direct  conflict  with 
the  state's  right  of  eminent  domaiix. 
West  Virginia  Trans.  Co.  v.  Ohio 
River  Pipe  Line  Co.,  22  W.  Va.  600. 

B.  DELEGATION  OF  POWER  TO 
AGENTS. 

1.  To  Whom  Power  May  Be  Dele- 
gated. 

See  post,  "For  What  Purposes  Prop- 
erty May  Be  Taken,"  IV. 

a.  Counties. 

The  power  of  eminent  domain  may 
be  delegated  by  the  legislature  to 
counties  for  the  purpose  of  acquiring 
property  necessary  for  county  build- 
ings or  other  public  purposes.  Super- 
visors V.  Cox,  98  Va.  279,  36  S.  E. 
380;  Board  of  Supervisors  v.  Gorrell, 
20  Gratt.  484;  Alexandria,  etc.,  R.  Co. 

V  Alexandria,  etc.,  R.  Co.,  75  Va.  780. 
See  the  title  COUNTIES,  vol.  3,  p. 
636. 

Where  the  power  of  eminent  do- 
main is  conferred  upon  the  board  of 
supervisors  of  a  county,  it  is  for  them 
to  determine  what  land  they  will  pro- 
cure; and,  whether  their  discretion  is 
wisely  or  unwisely  exercised  in  the 
selection,  can  not  be  inquired  into  in 
the  proceeding  instituted  to  condemn 
the  land.  Board  of  Supervisors  v.  Gor- 
rel,  20  Gratt.  484. 

b.  Municipal  Corporations. 

The  legislature  may  confer  upon  mu- 
nicipal corporations  the  power  of 
eminent  domain  for  the  purpose  of  ac- 
quiring land  for  municipal  purposes. 
Roanoke  r.  Berkowitz,  80  Va.  616; 
Alexandria,  etc.,  R.  Co.  v.  Alexandria, 
etc.,  R.  Co.,  75  Va.  780;  Charlottesville 

V  Maury,  96  Va.  383,  31  S.  E.  520. 
But  neither  the  mayor  nor  other  ex- 
ecutive officers,  agents  or  employees 
of  a  municipal  corporation  have  any 
authority  to  convert  a  private  culvert 
into  a  public  one,  or  to  assume  control 
of  it  for  the  corporation.  Robinson  v. 
Danville,  101  Va.  213,  43  S.   E.   337 
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Where  the  charter  of  a  city  limited  its 
exercise  of  the  right  of  eminent  do- 
main to  the  acquisition  of  grounds  for 
the  purpose  of  opening  or  extending 
its  streets  or  other  public  purposes,  it 
was  held,  that  the  city  had  no  author- 
ity, in  the  exercise  of  its  power  of 
eminent  domain,  to  order  the  destruc- 
tion of  all  liquor  in  the  city,  upon  the 
eve  of  the  evacuation  of  the  city  by 
Confederate  forces.  Wallace  v,  Rich- 
mond, 94  Va.  204,  26  S.  E.  586,  over- 
ruling Jones  V.  Richmond,  18  Gratt. 
517.  See  the  title  MUNICIPAL  COR- 
PORATIONS, 
c   Private  Persons. 

It  seems  that  the  power  of  eminent 
domain  may  also  be  conferred  upon 
private  persons  for  the  purpose  of  con- 
structing works  of  public  utility.  Alex- 
andria, etc.,  R.  Co.  V.  Alexandria,  etc, 
R.   Co.,  75   Va.  780,  786. 

d.    Private  Corporations. 

And  it  is  well  settled  that  private 
corporations  may  be  authorized  to  take 
private  property  for  the  construction 
o^  works  of  public  utility,  and  when 
duly  empowered  by  the  legislature  so 
to  do,  their  private  pecuniary  interests 
do  not  preclude  their  being  regarded 
as  public  agencies  in  respect  to  the 
public  good,  which  is  sought  to  be  ac- 
complished. Alexandria,  etc.,  R.  Co. 
V.  Alexandria,  etc.,  R.  Co.,  75  Va.  780, 
786;  Hope  v,  Norfolk,  etc.,  R.  Co.,  79 
Va.  283;  Painter  v,  St.  Clair,  98  Va. 
85,  34  S.  E.  989;  Crenshaw  v.  Slate 
River  Co.,  6  Rand.  245;  Plecker  v. 
Rhodes,  30  Gratt.  795;  West  Virginia 
Trans.  Co.  v.  Volcanic  Oil,  etc.,  Co.,  5 
W.  Va.  383;  Fork  Ridge  Baptist  Cem- 
etery Ass'n  V.  Redd,  33  W.  Va.  262,  10 
S.  £.  405;  Railroad  Co.  v.  Foreman,  24 
W.  Va.  662;  Charleston,  etc.,  Bridge 
Co.  V.  Corastock,  36  W.  Va.  263,  15 
S.    E.   69. 

The  delivery  of  the  certificate  of  in- 
corporation of  a  railroad  company,  or 
of  a  copy  thereof  properly  certified,  to 
the  clerk  of  the  county  court  for  record 
ir   the   county  in  which   the   principal 


office  or  place  of  business  of  the  com- 
pany is  located,  is  not  a  condition  pre- 
cedent to  the  proper  and  lawful  exer- 
cise of  the  right  of  eminent  domain. 
Wheeling  Bridge,  etc.,  Co.  v,  Camden, 
etc.,  Oil  Co.,  35  W.  Va.  205,  13  S.  E. 
369. 

Foreign  Corporation. — A  foreign  cor- 
poration can  not  in  the  courts  of  the 
United  States  condemn  the  land  of  the 
citizen  of  a  state  for  the  use  of  such 
corporation,  and  if  the  federal  courts 
have  not  original  jurisdiction  for  such 
purposes,  a  proceeding  of  that  kind 
instituted  in  a  state  court  can  not  be  re- 
moved to  the  federal  courts,  because 
the  federal  courts  can  under  no  cir- 
cumstances have  jurisdiction  of  such 
a  case.  Baltimore,  etc.,  R.  Co.  v,  Pitts- 
burg, etc.,  R.  Co.,  17  W.  Va.  812,  814. 

8.   Construction  of  Grant  of  Power, 
a.   In  General. 

Grants  of  corporate  powers  being  in 
derogation  of  the  common  law,  are  to 
be  strictly  construed,  and  this  is  es- 
pecially the  case  where  the  power 
claimed  is  a  delegation  of  the  right  of 
eminent  domain,  one  of  the  highest 
powers  of  sovereignty  pertaining  to 
the  state  itself  and  interfering  most 
seriously  and  often  vexatiously  with 
the  ordinary  rights  of  property.  Alex- 
andria, etc.,  R.  Co.  V.  Alexandria,  etc., 
R.  Co.,  75  Va.  780,  781;  Painter  v.  St. 
Clair,  98  Va.  85,  34  S.  E.  989;  Charles- 
ton, etc..  Bridge  Co.  v.  Comstock,  36 
W.  Va.  263,  15  S.  E.  69;  Adams  v. 
Clarksburg,  23  W.  Va.  203,  207;  Cem- 
etery Ass'n  V.  Redd,  33  W.  Va.  262,  10 
S.  E.  405;  Mairs  v.  Gallahue,  9  Gratt. 
94;  Railroad  Co.  v.  Foreman,  24  W. 
Va.  662;  Charlottesville  v.  Maury,  96 
Va.  383,  31  S.  E.  520;  Supervisors  v. 
Stout,  9  W.  Va.  703. 

It  is  a  general  rule  that  he  who 
seeks  to  exercise  the  extraordinary 
power  of  taking  private  property  for 
public  use  must  follow  strictly  the 
mode  of  procedure  prescribed  by  law. 
Charleston,  etc..  Bridge  Co.  v.  Com- 
stock,  36   W.   Va.    263,    15    S.    E.    69. 
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The  delegated  power  of  eminent  do- 
main must  be  exercised  in  the  manner, 
and  upon  the  conditions  and  terms 
prescribed  by  the  legislature.  If  the 
right  to  exercise  that  power  is  con- 
ferred upon  the  corporation  by  its 
charter  or  a  special  statute,  it  must 
still  be  exercised  in  accordance  with 
the  general  law  upon  the  subject,  un- 
less a  contrary  intention  clearly  ap- 
pears, for  it  will  not  be  presumed  that 
the  legislature  intended  to  change  the 
policy  as  expressed  in  the  general  law, 
further  than  is  expressly  provided,  or 
necessarily  implied  in  the  special  legis- 
lation. Charlottesville  v.  Maury,  96  Va. 
383,  31  S.  E.  520. 

Thus,  where  the  charter  or  a  corpo- 
ration provides  only  for  the  cutting, 
taking  and  carrying  away  of  any  wood, 
stone,  gravel  or  earth  which  may  be 
deemed  necessary  to  carry  out  its  pur- 
poses of  incorporation,  proceedings  to 
condemn  the  land  out  and  out  are  un- 
authorized and  illegal.  Richmond,  etc., 
R.  Co.  V.  Knopffs,  86/ Va.  981,  11  S.  E. 
881. 

The  owner  of  an  island  in  the  Appo- 
mattox river  obtained  leave  of  court 
to  build  a  mill  on  his  island,  and  to 
condemn  an  acre  of  land  on  the  main 
for  an  abutment  for  his  dam.  He 
placed  the  abutment  on  the  condemned 
land,  but  did  not  build  his  mill  on  the 
island,  but  on  the  main,  lower  down, 
with  the  consent  of  the  owner.  It  was 
held,  that  the  mill  was  not  established 
according  to  law,  and  that  the  mill 
owner  and  those  claiming  under  him 
had  no  right  to  the  water  power  of  the 
stream,  as  against  the  public  right  of 
navigation,  and  an  incorporated  com- 
pany to  improve  the  navigation. 
Stokes  V.  Upper  Appomattox  Co.,  3 
Leigh  318. 

b.      Performance     of     Conditions     by 
Grantee. 

Under  2  Rev.  Code  of  1819,  p.  227, 
§  5,  authorizing  the  court  to  lay  the 
party  applying  for  the  construction  of 
a  dam  under  conditions  for  preventing 
the     impairment     to     the     convenient 


crossing  of  the  stream  on  which  the 
dam  has  been  erected,  a  party  to  whom 
the  privilege  of  constructing  a  dam  is 
granted  on  condition  that  he  shall  keep 
a  ferry  at  the  crossing  of  a  road  over 
the  stream  across  which  the  dam  is 
to  be  erected,  must  provide  a  sufficient 
boat  and  ferry  the  public  across  with- 
out charge.  Mairs  v,  Gallahue,  9 
'  Gratt.   94. 

■  The  condition  as  to  the  maintenance 
I  of  the  ferry  is  not  merely  personal 
j  to  the  grant  of  the  privilege  but  is  a 
I  condition  incident  to  the  grant,  attach- 
\  ing  to  it  in  the  hands  of  subsequent 
I  parties.  Mairs  v.  Gallahue,  9  Gratt.  94. 
I  c.  Provisions  as  to  Time  of  Exercise  of 

Power. 

I      Where     a     statute     authorizing     the 

'  building    of    a    bridge    provided    that 

it  should  be  commenced  in  six  months 

\  and    completed    in    two    years,    it    was 

held,  that  where  the  completion  of  the 

,  bridge  in  two  years  was  hindered  by  the 

owner  of  the  land  in  delaying  the  work 

^  by  his  appeal  from  the  judgment  of  the 

I  county  court  confirming  the  report  of 

the    commissioners,   he    would    not    be 

allowed  to  set  up  the  forfeiture,  since 

it  was  a  matter  for  the  commonwealth 

to    determine    whether    the    forfeiture 

should  be  enforced.    Flecker  v.  Rhodes, 

,  30  Gratt.  795. 

I  Where  an  act  authorizing  the  build- 
I  ing  of  a  bridge  required  that  it  should 
be  commenced  in  six  months  and  com- 
pleted in  two  years,  it  was  held,  that 
the  fact  that  the  notice  to  the  owner 
of  land  of  motion  to  the  court  for  the 
appointment  of  commissioners  to  value 
the  land  proposed  to  be  condemned, 
was  more  than  six  months  after  the 
passage  of  the  act,  was  not  sufficient 
to  show  that  the  bridge  was  not  com- 
menced within  six  months,  as  notice 
was  not  necessary  to  the  commence- 
ment of  the  bridge.  Flecker  v.  Rhodes, 
30  Gratt.  795. 

d.    Grant  of  Power  to  Take  Property 
Already  Devoted  to  Public  Use. 
See  post,  "Construction  of  Grant  of 
Power,"  III,  B,  2. 
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in.  What  Property  May  Be 
Taken. 

A.    PRIVATE  PROPERTY. 

Franchise. — A  franchise  may  be 
taken  for  public  uses,  upon  making 
just  compensation  therefor.  James 
River,  etc.,  Co.  v.  Thompson,  3  Gratt. 
270;  Mason  v.  Harper's  Ferry  Bridge 
Co.,  17  W.  Va.  396. 

Private  Property  of  an  Internal  Im- 
provement Company. — One  internal 
improvement  company  may,  in  the  ex- 
ercise of  the  right  of  eminent  domain, 
take  the  real  estate  of  another  in  the 
same  manner  and  generally  under  the 
ssme  conditions  that  it  may  take  the 
1'c.nd  owned  by  others,  provided  the 
lands  proposed  to  be  taken,  are  not 
necessary  to  the  enjoyment  of  its  fran- 
chises by  the  defendant  company;  nor 
will  any  mere  trivial  or  temporary  use 
by  the  defendant  company  be  sufficient 
to  protect  its  land  from  such  condem- 
nation and  appropriation.  Wheeling 
Bridge  Co.  v.  Wheeling,  etc..  Bridge 
Co..  34  W.  Va.  155,  11  S.  E.  1009; 
Tuckahoc  Canal  Co.  v.  Tuckahoe,  etc., 
R.  Co..  11  Leigh  42. 

Property  of  Railroad  Company. — 
Since  the  property  of  railroad  corpora- 
tions, so  far  as  concerns  the  ownership 
thereof,  and  the  profit  or  gain  to  be 
made  from  their  use,  is  to  all  intents 
and  purposes  private  property,  although 
applied  to  a  use  in  which  the  public 
have  an  interest,  it  follows  that  it  may 
be  taken  for  public  use  as  well  as  the 
private  property  of  an  individual. 
Pittsburg,  etc.,  R.  Co.  v.  Benwood  Iron 
Works.  31  W.  Va.  710,  8  S.  E.  453; 
Baltimore,  etc.,  R.  Co.  v.  Pittsburg,  etc., 
R.  Co.,  17  W.  Va.  812. 

It  is  no  obstacle  in  the  way  of  the 
appropriation  of  the  land  owned  by 
one  railroad  company,  that  merely  to 
prevent  its  condemnation  the  former 
has  put  the  land  to  a  use  not  necessary 
for  the  proper  exercise  of  its  franchise. 
Baltimore,  etc.,  Co.  v.  Pittsburg,  etc., 
R   Co.,  17  W^  Va.  812;  Wheeling  Bridge 


Co.  V.  Wheeling,  etc.,  Bridge  Co.,  34  W, 
Va.  156,  11  S.  E.  1009. 

Reversion  in  Real  Estate.— Where 
necessary  for  the  purposes  of  a  com- 
pany authorized  to  acquire  property  by 
eminent  domain,  the  reversion  of  land 
may  be  condemned,  where  the  com- 
pany owns  the  life  estate.  Karn  v, 
Rorer  Iron  Co.,  86  Va.  764,  11  S.  E. 
431. 

Rights  under  Contract — And  con- 
tracts made  with  the  state  are  in  subor- 
dination to  its  right  to  eminent  domain. 
Hence,  where  the  state  leased  land  for 
a  term  of  years  for  an  insane  asylum, 
agreeing  to  surrender  possession  at  the 
end  of  the  term  and  during  the  term, 
ir  pursuance  of  an  act  of  legislature, 
instituted  proceedings  to  acquire  title 
by  condemnation,  it  was  held  that  the 
act  was  not  in  violation  of  the  con- 
stitution of  the  United  States  as  im- 
pairing the  obligation  of  contract.  Tait 
V.  Cent.  Lunatic  Asylum,  84  Va.  271,  4 
S.   E.   697. 

B.      PROPERTY     ALREADY     DE- 
VOTED TO  PUBLIC  USE. 
1.    Right  to  Take. 

In  General. — Land,  or  other  prop- 
erty, which  has,  in  conformity  to  the 
provisions  of  the  constitution,  been  de- 
voted to  the  public  use,  may  afterwards, 
in  like  manner,  be  again  taken  and,  ap- 
propriated to  the  public  service,  under 
a  subsequent  statute.  Alexandria,  etc., 
R.  Co.  V.  Alexandria,  etc.,  R.  Co.,  75 
Va.  780;  Richmond,  etc.,  R.  Co.  v.  John- 
ston, 103  Va.  456,  460,  49  S.  E.  496; 
Maxwell  v.  Central  District,  etc.,  Co., 
51  W.  Va.  121,  41  S.  E.  125;  Chesa- 
peake, etc.,  R.  Co.  V.  Washington,  etc., 
R.  Co..  99  Va.  715,  40  S.  E.  20; 
Postal  Telegraph,  etc.,  Co.  v.  Farmville, 
etc.,  R.  Co.,  96  Va.  661,  32  S.  E.  468, 
disapproving  Postal  Telegraph,  etc., 
Co.  V.  Norfolk,  etc.,  R.  Co.,  88  Va.  920, 
14  S.  E.  803;  James  River,  etc.,  Co.  v. 
Anderson.  12  Leigh  278. 

Upon  the  construction  of  the  charter 
of  the  James  River  and  Kanawha  Co. 
(Supp.    to    Rev.    Code,   ch.    377,    §§    29, 
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34,  35),  the  company  has  a  right  to  i 
enter  upon  and  occupy  the  public 
streets  of  a  town,  as  well  and  in  like 
manner  as  the  lands  of  individuals, 
when  it  shall  deem  the  same  necessary 
for  its  canal  or  other  works,  but  it  must 
make  compensation  in  damages  to  any 
party  injured.  James  River,  etc.,  Co. 
V,  Anderson,  12  Leigh  278. 

Taking  Part  of  Railroad  Right  of 
Way  for  Telegraphs. — Under  the  pro- 
visions of  the  Va.  Code,  1887,  (§§  1287, 
1288,  1289)  a  telegraph  company  may 
have  a  right  of  way  along  the  line  of 
a  railroad,  condemned  for  its  use,  but 
not  so  as  to  affect  the  railroad  com- 
pany in  the  enjoyment  of  its  property. 
Postal  Telegraph,  etc.,  Co.  v.  Farm- 
ville,  etc.,  R,  Co.,  96  Va.  661,  32  S.  E. 
468,  disapproving  Postal  Telegraph, 
etc.,  Co.  V.  Norfolk,  etc.,  R.  Co.,  88  Va. 
920,  14  S.  E.  803.  See  the  title  TELE- 
GRAPHS AND  TELEPHONES. 

Taking  Property  of  One  Railroad 
for  Another. — An  act,  after  authoriz- 
ing a  railroad  company  to  construct 
its  road,  contained  the  following  re- 
striction: "Provided  that  in  the  ex- 
tension of  the  said  railway  it  shall  in 
no  way  interfere  with  the  chartered 
rights  or  franchises  of  any  railroad 
extending  between  Alexandria  and 
Washington;  but  this  proviso  shall  not 
be  construed  as  preventing  said  Alex- 
andria and  Fredericksburg  railway 
from  crossing  any  such  railroad."  The 
company  took,  and  the  county  court  of 
Alexandria  county  condemned  for  its 
use,  a  strip  of  18 J4  feet,  making  8  acres, 
25  perches,  of  the  road  bed  of  the 
Alexandria  and  Washington  Railroad 
Company,  extending  the  whole  length 
of  its  road,  which  had  been  appropri- 
ated ia  fee  simple  to  the  latter  com- 
pany by  virtue  of  its  charter.  It  was 
held,  that  this  taking  of  land  was  an 
interference  with  the  chartered  rights 
and  franchises  of  the  Alexandria  and 
Washington  Railroad  Company  within 
the  prohibition  of  said  proviso,  and  the 
county  court  had  no  jurisdiction  over 
the   subject   matter,   and   its  judgment 


being  null  and  void,  is  no  impediment 
tc  the  consideration  of  the  case.  Alex- 
andria, etc.,  R.  Co.  V,  Alexandria,  etc., 
R.  Co.,  75  Va.  780,  781. 

8.  Construction  of  Grant  of  Power. 

While  the  power  to  condemn  prop- 
erty already  devoted  to  a  public  use  is 
recognized,  the  right  to  exercise  it 
must  be  manifested  either  by  express 
legislative  authority  or  by  necessary 
implication.  General  language  is  not 
sufficient  for  that  purpose.  Richmond, 
etc.,  R.  Co.  V.  Johnston,  103  Va.  456,  49 
S.  E.  496;  Alexandria,  etc.,  R.  Co.  r. 
Alexandria,  etc.,  R.  Co.,  75  Va.  780; 
Maxwell  v.  Central  District,  etc.,  Co., 
51  W.  Va.  121,  41  S.  E.  125;  Baltimore, 
etc.,  R.  Co.  V.  Pittsburg,  etc.,  R.  Co.,  17 
W.  Va.  812. 

"The  right  of  eminent  domain  is  a 
dominant  legislative  power  only  called 
into  exercise  by  the  enactment  of  a 
valid  statute,  and  when  a  party  asserts 
a  right  to  seize  land  previously  appro- 
priated to  a  public  use,  he  must  sus- 
tain his  claim  by  producing  a  statute 
clearly  conferring  the  asserted  author- 
ity. It  will  not  be  presumed,  in  the 
absence  of  such  a  statute,  that  the  leg- 
islature intended  to  again  seize  prop- 
erty which  had  been  once  appropriated. 
The  authority  to  take  property  seized 
and  appropriated  to  another  public  use 
may  be  implied  from  the  language  of 
the  statute,  but  this  can  only  be  so 
where  the  words  employed  and  the 
evident  intent  of  the  statute  make  it 
clearly  the  duty  of  the  courts  to  give 
force  to  the  implication.  The  intent  of 
the  legislature  to  destroy  the  rights 
granted  by  former  statutes  must  un- 
equivocally appear.  A  grant  of  author- 
ity to  appropriate  land  seized  under 
former  statutes,  or  previously  seized 
for  public  use,  can  not,  ordinarily,  be 
inferred  from  a  mere  general  grant. 
The  general  rule  is  that  if  the  two 
uses  are  not  inconsistent,  and  both 
may  stand  together  without  material 
impairment  of  the  first,  authority  for 
the  second  use  may  be  implied  from  a 


Eminent  Domain 


75 


general  grant;  but  if  they  can  not  co- 
exist without  material  impairment  of 
the  first,  authority  for  the  second  use 
may  be  implied  from  a  general  grant; 
but  if  they  can  not  coexist  without 
material  impairment  of  the  first,  au- 
thority to  take  for  the  second  can  not 
be  implied  from  a  mere  general  grant 
of  authority  to  condemn."  Richmond, 
etc.,  R.  Co.  V.  Johnston,  103  Va.  456, 
460,  49  S.  E.  496. 

A  general  power  of  condemnation, 
such  as  is  found  in  §§  1095,  1096,  of 
the  Code,  which  authorizes  the  cross- 
ing of  the  tracks  of  a  railway  company, 
by  a  highway,  or  of  a  highway  by  the 
tracks  of  a  railway  company,  is  in- 
sufficient to  authorize  the  condemna- 
tion of  property  purchased  and  used 
by  a  railroad  company  for  depots, 
stations  and  railroad  yards.  The  power 
to  condemn  any  and  all  such  property 
is  recognized,  but  the  authorities  seem 
uniformly  to  hold  that  it  must  be  ex- 
ercised in  obedience  to  a  statute  which 
specifically  authorizes  its  condemna- 
tion, and  that  general  language,  such 
as  is  used  in  the  sections  we  have 
quoted,  is  insufficient  to  that  end. 
Richmond,  etc.,  R.  Co.  v.  Johnston, 
103    Va.    456,   459.    49    S.    E.    496. 

And  though  the  power  of  eminent 
domain  is  delegated  to  a  railroad  com- 
pany, such  company  has  no  right,  with- 
out express  statutory  authority,  to  ac- 
quire for  its  own  uses  land  already 
acquired  by  another  railroad  company, 
as  this  would  be  an  interference  with 
the  rights  and  franchises  of  such  other 
company.  Alexandria,  etc.,  R.  Co.  v. 
Alexandria,  etc.,  R.  Co.,  75  Va.  780,  40 
Am.    Rep.   743. 

Before  an  individual  or  company  may 
invade  and  destroy  in  whole  or  part 
for  other  public  purposes  a  public  im- 
provement placed  on  the  street  by  an 
abutting  lot  owner  in  front  of  his  pfop- 
erty  under  agreement  with  the  council 
of  the  city,  town  or  village,  specific  au- 
thority for  so  doing  must  first  be  ob- 
tained from  such  council     Maxwell  v. 


Central   District,  etc.,  Co.,   51  W.  Va. 
121,  41  S.  E.  125. 

C.   STATUTORY  EXEMPTIONS. 

Statutory  Provisions. — It  is  provided 
by  §  1105f  of  the  Virginia  Code  of 
1904  that  no  company  shall  invade  the 
dwelling  house  of  any  person  in  any 
county,  or  any  space  within  sixty  feet 
thereof,  without  the  consent  of  the 
owner,  except  in  the  case  of  a  railroad 
company,  when  it  is  decided  by  the 
commissioners  (appointed  to  ascertain 
the  value  of  the  land  or  other  property, 
or  the  interest  or  estate  therein,  to  be 
taken)  that  it  would  otherwise  be  im- 
practicable, without  reasonable  ex- 
pense, to  construct  such  road,  by 
reason  of  the  conformation  of  the 
country.  Richmond,  etc.,  R.  Co.  v. 
Wicker,  13  Gratt.  375;  Hodges  v.  Sea- 
board, etc.,  R.  Co.,  88  Va.  653,  658,  14 
S.   E.   380. 

It  is  provided  by  ch.  52,  §  5,  W.  Va. 
Code,  that  no  railroad  company  shall 
invade  the  dwelling  house  of  any  per- 
son, or  any  space  within  sixty  feet 
thereof,  without  the  consent  of  the 
owner,  unless  it  be  absolutely  neces- 
sary for  the  construction  of  such  road, 
by  reason  of  its  passing  through  a 
narrow  gauge,  defile  or  narrow  space. 

The  West  Virginia  Code,  ch.  52,  §  5, 
formerly  exempted  only  the  dwelling 
and  a  space  within  twenty  feet  of  it. 
Chesapeake,  etc.,  R.  Co.  v.  Pack,  6  W. 
Va.  397;  McConiha  v.  Guthrie,  21  W. 
Va.   134. 

It  is  provided  by  §  2,  ch.  42,  that  no 
land  shall  be  so  taken  for  cemetery  pur- 
poses which  lies  within  four  hundred 
yards  of  a  dwelling  house,  unless  to 
extend  the  limits  of  a  cemetery  already 
located,  and  then  only  so  that  such 
limits  shall  not  be  extended  nearer  to 
any  dwelling  house  which  is  within 
four  hundred  yards.  Fork  Ridge  Bap- 
tist Cemetery  Ass'n  v.  Redd,  33  W.  Va. 
262,  10  S.  E.  405,  406. 

Effect  of  Subsequent  Special  Statute 
as  Repealing  Prior  General  Statute. — 
The  courts  do  not  favor  the  repeal  of 


76 


Eminent  Domain 


a  statute  by  implication;  and  in  con- 
struing a  prior  and  a  subsequent  stat- 
ute, relating  to  the  same  subject  matter, 
the  latter  will  not  be  held  to  be  a  re- 
peal of  the  former,  unless  the  repug- 
nancy between  them  is  irreconcilable; 
and  consequently,  where  the  prior  stat- 
ute is  general  in  its  terms  and  pro- 
hibits the  taking  of  a  certain  species  of 
property  in  any  case  whatever,  and  the 
subsequent  statute  is  limited  or  special 
in  its  terms  and  authorizes  the  taking 
of  such  property  in  certain  described 
localities  only,  the  latter  will  be  held 
to  be  a  limitation  or  qualification  of  the 
former,  and  the  prohibition  will  apply 
to  all  cases  except  to  the  localities  thus 
specified  in  the  subsequent  statute;  and 
an  express  repeal  of  the  qualifying 
•tatute  will  restore  the  prohibition  in 
the  general  statute  to  its  original  force, 
nd  it  will  then  operate  as  though  the 
(lualifying  statute  had  never  existed. 
McConiha  v.  Guthrie,  21  W.  Va.  134, 
135. 

What  Property  Is  Exempt  under 
Statutes. — The  provision  of  §  5,  that  a 
company  shall  not  invade  the  dwelling 
house  of  any  person,  or  space  within 
twenty  feet  of  it,  applies  to  such  house 
and  space  occupied  either  by  the  owner, 
in  fee,  or  a  tenant.  Chesapeake,  etc., 
R.  Co.  V.  Pack,  6  W.  Va.  398. 

The  first,  and  most  of  the  provi- 
sions of  §  5,  ch.  52,  of  the  West  Vir- 
ginia Code  relate  to  the  mere  entry  by 
a  company,  incorporated  for  the  con- 
struction of  a  work  of  internal  im- 
provement, upon  the  lands  of  another 
person,  to  examine,  survey  and  lay  out 
parts  needed  for  the  improvement. 
But  the  sentence  next  to  the  last,  as 
amended  in  the  act  of  1870,  which 
provides  that  no  company  shall,  under 
the  chapter,  invade  the  dwelling  house 
of  any  person,  or  any  space  within 
twenty  feet  thereof,  without  the  con- 
sent of  the  owner,  not  only  forbids 
such  entry  for  experimental  and  pre- 
paratory purposes,  but  inhibits  the  ac- 
quisition of  the  land  by  judicial  pro- 
ceeding,   upon    payment    of   just    com- 


pensation, without  the  consent  of  the 
owner.  Chesapeake,  etc.,  R,  Co.  v. 
Pack,  6  W.  Va.  397. 

Land  in  an  incorporated  town  is  not 
exempt,  under  the  West  Virginia  stat- 
ute. W.  Va.  Code,  ch.  52,  §  5;  Ches- 
apeake, etc.,  R.  Co.  V,  Pack,  6  W.  Va. 
397. 

The  proviso  which  immediately  fol- 
lows the  sentence  first  mentioned,  that 
"this  act"  shall  not  apply  to  any  city 
or  incorporated  town,  is  construed  as 
if,  instead  of  the  words  "this  act,"  the 
words  "preceding  sentence"  were 
used.  It  excepts  dwelling  houses  and 
the  space  adjoining  them,  in  cities  and 
incorporated  towns,  from  the  protec- 
tion of  the  preceding  provision,  and 
leaves  them,  under  the  general  law, 
subject  to  be  taken  upon  payment  of 
compensation,  without  the  consent  of 
the  owner.  Chesapeake,  etc.,  R.  Co.  v. 
Pack,  6  W.  Va.  397,  398. 

Land  of  another  person  than  the 
owner  of  the  dwelling  though  within 
sixty  feet  of  the  dwelling  is  not  ex- 
empt under  the  Virginia  statute.  Rich- 
mond, etc.,  R.  Co.  V.  Wicker,  13  Gratt. 
375;  Hodges  v.  Seaboard,  etc.,  R. 'Co.> 
88  Va.  653,  658,  14  S.  E.  380;  McConiha 
V.  Guthrie,  21  W.  Va.  134. 

"In  my  opinion  the  terms  of  the  stat- 
ute, standing  alone,  import  that  a 
dwelling  house,  and  a  space  of  sixty 
feet  about  it,  are  exempt  from  invasion 
b>  internal  improvement  companies, 
as  being  reserved  to  the  owner  thereof. 
Without  such  invasion  the  owner  en- 
joys his  dwelling  house  and  circum- 
jacent land  to  the  extent  of  his  bound- 
ary, however  large.  If,  however,  pub- 
lic necessity  requires  that  a  portion  of 
his  property  be  taken  from  him,  it  may 
be  done,  but  not  so  as  to  invade  his 
dwelling  house,  or  a  space  of  sixty  feet 
about  it.  The  law  merely  reserves  to 
the  owner  a  limited  extent  of  his  own 
property,  but  does  not  confer  on  him 
any  control  whatever  over  the  land  of 
the  coterminous  owner."  Richmond, 
etc.,  R.   Co.  V.  Wicker,  13   Gratt.   3T.>: 
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Hodges  V.  Seaboard,  etc.,  R.  Co.,  88  Va. 
653,  658,  14  S.  E.  380. 

Remedy  Where  Court  Orders  Ap- 
propriation of  Exempted  Land. — Sec- 
tion 5,  ch.  52,  W.  Va.  Code,  as  amended 
by  ch.  88  of  the  acts  of  1870,  is  in  force 
in  this  state;  and  therefore,  if  a  judge 
of  the  circuit  court,  having  general 
jurisdiction  of  proceedings  to  condemn 
lands  for  railroad  purposes,  on  the  ap- 
plication of  a  railroad  company  enter-, 
tains  such  proceedings  and  appoints 
commissioners  to  view  and  ascertain 
the  compensation  to  be  paid  for  lands, 
on  which  there  are  dwelling  houses  of 
the  owners,  without  the  consent  of  such 
owners,  and  makes  an  order  that  such 
railroad  company  may,  upon  paying 
into  court  the  compensation  ascer- 
tained by  such  commissioners,  take 
such  lands  for  the  use  of  its  railroad, 
without  excepting  such  houses  and  a 
space  within  twenty  feet  of  each  of 
them  as  provided  in  said  §  5,  he  thereby 
exceeds  his  legitimate  powers,  and  a 
writ  of  prohibition  will  be  awarded  by 
this  court,  on  the  petition  of  such  own- 
ers, to  prohibit  him  from  proceeding 
therein  and  said  railroad  company  from 
invading  or  taking  such  houses  or  the 
land  within  twenty  feet  of  any  of  them. 
McConiha  v.  Guthrie,  21  W.  Va.  134, 
135. 

IV.  For  What  Purpoges  Prop- 
erty Hay  Be  Taken. 

A.    PRIVATE  PURPOSES. 

While  there  is  no  provision  in  the 
constitution  forbidding  the  legislature 
to  pass  laws  prohibiting  the  appropria- 
tion of  private  property  for  private 
purposes,  it  is  well  settled  that  the  tak- 
ing of  private  property  for  private  use 
is  contrary  to  the  fundamental  prin- 
ciples of  republican  government.  Falls- 
burg,  etc.,  Co.  V.  Alexander,  101  Va.  98, 
101,  43  S.  E.  194;  Roanoke  Gas  Co.  v. 
Roanoke,  88  Va.  828,  14  S.  E.  665; 
Heninger  v,  Peery,  102  Va.  896,  47  S. 
E  1014;  Lewis  v.  Washington,  5  Gratt. 
265;  Varner  v,  Martin,  21  W.  Va.  634; 


Fork  Ridge  Baptist  Cemetery  Ass'n  v. 
Reed,  33  W.  Va.  262,  10  S.  E.  405;  Salt 
Co.  V.  Brown,  7  W.  Va.  191;  Baltimore, 
etc.,  R.  Co.  V,  Pittsburg,  etc.,  R.  Co., 
17  W.  Va.  812;  Coffman  v.  Griffin,  17 
W.  Va.  178;  Pittsburg,  etc.,  R.  Co.  v. 
Benwood  Iron  Works,  31  W.  Va.  710, 
8  S.  E.  453,  454. 

"It  was  doubtless  regarded  as  un- 
necessary to  insert  such  a  provision  in 
the  constitution  or  bill  of  rights,  as  the 
exercise  of  such  an  arbitrary  power  of 
transferring  by  legislation  the  property 
of  one  person  to  another,  without  his 
consent,  was  contrary  to  the  funda- 
mental principles  of  every  republican 
government;  and  in  a  republican  gov- 
ernment neither  the  legislative,  execu- 
tive, nor  judicial  department  can 
possess  unlimited  power."  Fallsburg, 
etc.,  Co.  V.  Alexander,  101  Va.  98,  101, 
43  S.  E.  194;  Varner  v.  Martin,  21  W. 
Va.  534,  548. 

B.  PUBLIC  PURPOSES. 
1.    Determination  of  Necessity  of  Ap- 
propriation. 

The  question  of  the  necessity,  pro- 
priety, or  expediency  of  resorting  to 
the  exercise  of  the  power  of  eminent 
domain,  in  the  absence  of  constitu- 
tional provision  to  the  contrary,  is  a 
legislative  and  not  a  judicial  question. 
Zircle  v.  Southern  R.  Co.,  102  Va.  22, 
45  S.  E.  802;  Alexandria,  etc.,  R.  Co. 
V.  Alexandria,  etc.,  R.  Co.,  75  Va.  780, 
40  Am.  Rep.  743;  Roanoke  v.  Berko- 
witz,  80  Va.  616;  Tait  v.  Central  Luna- 
tic Asylum,  84  Va.  271,  4  S,  E.  697; 
Roanoke  Gas  Co.  v.  Roanoke,  88  Va. 
810,  14  S.  E.  665;  Varner  v.  Martin, 
21  W.  Va.  534;  Baltimore,  ''tc,  R.  Co. 
V  Pittsburg,  etc.,  R.  Co.,  17  W.  Va. 
812. 

Whether  private  property  should  be 
taken  for  the  direct  and  immediate  use 
of  the  public  is  a  question  for  the  leg- 
islature to  determine,  and  when  so 
taken  and  used,  the  title  of  the  prop- 
erty condemned  is  not  transferred  to 
a  private  individual  or  corporation,  but 
remains    in   the    public    directly.     The 
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courts  can  not  sit  in  judgment  upon 
the  public  exigencies,  which  demand 
this  exercise  of  the  right  of  eminent 
domain,  this  being  in  such  case  solely 
a  question  for  the  legislature.  Varner 
V.  Martin,  21  W.  Va.  534.     ^ 

A  legislative  act  declaring  the  neces- 
sity for  such  appropriation  being  the 
customary  mode  of  determining  that 
fact,  must  be  held,  for  this  purpose,  the 
law  of  the  land,  and  no  further  finding 
or  adjudication  is  essential  unless  it 
be  required  expressly  by  the  constitu- 
tion of  the  state.  Alexandria,  etc.,  R. 
Co.  V,  Alexandria,  etc.,  R.  Co.,  75  Va. 
780. 

But  when  the  sovereign  power  at- 
taches conditions  to  the  exercise  of  the 
right  of  eminent  domain  the  enquiry 
whether  the  condition  has  been  ob- 
served is  a  matter  for  judicial  cogni- 
zance. Baltimore,  etc.,  R.  Co.  v.  Pitts- 
burg, etc.,  R.  Co.,  17  W.  Va.  812. 

%.   Dettrmination  of  Character  of  Use. 

It  is  the  province  of  the  legislature 
to  declare  the  public  uses  for  which 
private  property  may  be  taken,  but  the 
power  of  the  legislature  in  this  respect 
is  limited  by  the  constitution,  and  it 
remains  with  the  courts  to  say  whether 
the  legislative  enactment  making  such 
declaration  and  appropriation  is  in  con- 
flict with  the  constitutional  limitation, 
and  if  so,  to  declare  it  unconstitutional 
and  void.  Charleston,  etc..  Gas  Co.  v. 
Lowe,  52  W.  Va.  664,  44  S.  E.  410; 
Baltimore,  etc.,  R.  Co.  v.  Pittsburg, 
etc.,  R.  Co.,  17  W.  Va.  812;  Varner  v. 
Martin,  21  W.  Va:  534;  Pittsburg,  etc., 
R.  Co.  r.  Benwood  Iron  Works,  31  W. 
Va.  710,  8  S.  E.  453;  Fallsburg,  etc.,  Co. 
V,  Alexander,  101  Va.  102,  43  S.  E.  194. 

Whether  the  use  to  which  property 
sought  to  be  taken  under  the  exercise 
of  eminent  domain  is  public  or  private 
is   a   judicial    question,    subject   to   re- ! 
view    by    the    appellate    court.      Pitts-  \ 
b'lrg,    etc.,    R.    Co.    v.    Benwood    Iron ' 
Works,  31  W.  Va.  710.  8  S.  E.  453. 

In  all  cases  the  nse  for  which  it  is 
proposed  to  take  private  property  in  ^ 


the  exercise  of  this  right  must  be  a 
public  use,  or  for  a  public  purpose,  and 
this,  as  is  conceded,  is  a  question  for 
judicial  determination.  Fallsburg,  etc., 
Co.  V.  Alexander,  101  Va.  101,  102,  43 
S.  E.  194. 

When  the  court  has  determined  that 
the  use  for  which  property  is  con- 
demned is  a  public  use,  its  judicial 
function  is  gone  and  the  legislative  dis- 
cretion is  unrestrained.  Whether  the 
proposed  plan  will  accomplish  the  end 
proposed,  or  to  what  extent  it  will  be 
beneficial  to  the  public,  are  not  matters 
to  be  determined  by  the  courts;  these 
are  matters  belonging  to  the  legisla- 
tive discretion.  Charleston,  etc..  Gas 
Co.  V.  Lowe,  52  W.  Va.  664,  44  S.  E. 
410;  Varner  r.  Martin,  21  W.  Va.  534. 

The  presumption  is  always  in  favor 
of  the  public  character  of  a  use  de- 
clared so  by  legislature.  Varner  v. 
Martin,  21  W.  Va.  534. 

And  it  has  been  held,  that  when  a 
statute  confers  the  privilege  of  making 
public  improvements,  that  determines 
that  the  use  is  necessary  for  the  pub- 
lic convenience,  and  the  only  question 
to  be  ascertained  by  the  proceedings  in 
the  court  is  the  damages  to  the  owners 
of  the  land  condemned.  Plecker  v. 
Rhodes,  30  Gratt.  795. 

S.  What  Constitutes, 
a.  General  Principles. 
(1)    Definitions  and  Distinctions. 

The  use  of  a  thing  is  strictly  and 
properly  the  employment  or  applica- 
tion of  the  thing  in  some  manner.  The 
public  use  of  a  thing  is  the  employ- 
ment or  application  of  the  thing  by  the 
public.  Public  use  means  the  same  as 
use  by  the  public.  .  If  the  constitution 
means  that  private  property  can  be 
taken  only  for  use  by  the  public,  it  af- 
fords a  definite  guide  to  both  the  leg- 
islature and  the  courts.  Though  the 
property  is  vested  in  private  individ- 
uals or  corporations,  the  public  retain 
certain  definite  rights  to  its  use  or  en- 
joyment, and  to  that  extent  it  remains 
under  the  control  of  the  legislature.    If 
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no  such  rights  arc  secured  to  the  pub- 
lic, then  the  property  is  not  taken  for 
public  use,  and  the  act  of  appropria- 
tion is  void.  Charleston,  etc.,  Gas  Co. 
V.  Lowe,  52  W.  Va.  666,  667,  44  S.  E. 
410. 

"  'Public  use'  means  the  same  as  use 
by  the  public,  and  this,  it  seems  to  us, 
if  the  construction  the  words  should 
receive  in  the  constitutional  provision 
in  question.  The  reasons  which  in- 
cline us  to  this  view  are:  First,  that 
it  accords  With  the  primary  and  more 
commonly  understood  meaning  of  the 
words;  second,  it  accords  with  the  gen- 
eral practice  in  regard  to  taking  pri- 
vate property  for  public  use  when  the 
phrase  was  first  brought  into  use  in 
the  earlier  constitutions;  third,  it  is 
the  only  view  which  gives  the  words 
any  force  as  a  limitation  or  renders 
them  capable  of  any  definite  and  prac- 
tical application."  Fallsburg,  etc.,  Co. 
V,  Alexander,  101  Va.  107,  43  S.  E.  194; 
Zirclc  V.  Southern  R.  Co.,  102  Va.  20, 
45  S.  E.  862;  Charleston,  etc.,  Gas  Co. 
V.  Lowe,  52  W  Va.  666,  667,  44  S.  E. 
410. 

The  test  whether  a  use  is  public  or 
not  may  be  determined  by  the  fact 
that,  where  the  use  is  public  a  trust 
attaches  to  the  subject  condemned  for 
the  benefit  of  the  public,  of  the  en 
joyment  of  which  it  can  not  be  de 
prived  by  the  company  without  a  rea- 
sonable excuse.  And  by  the  further 
fact  that  the  state  retains  the  power  to 
regulate  and  control  the  franchises  of 
the  company,  and  to  prescribe  the 
amount  of  charges  and  tolls  which  it 
shall  be  lawful  for  the  company  to 
exact  for  the  transportation  of  pflissen- 
gers  and  freight.  Zircle  v.  Southern 
R.  Co.,  102  Va.  20,  45  S.  E.  802;  Falls- 
burg, etc.,  Co.  V.  Alexander,  101  Va. 
107,  43  S.  E.  194. 

"But  it  is  not  necessary  that  each 
and  every  individual  member  of  society 
should  have  the  same  degree  of  interest 
in  this  use,  or  be  personally  or  directly 
aflFected  by  it,  in  order  to  make  it  public. 
If  the   use   for  which   the  property  is 


taken  be  to  satisfy  a  great  public  want, 
oi  public  exigency,  it  is  a  public  use 
in  the  meaning  of  the  constitution." 
Pittsburg,  etc.,  R.  Co.  v.  Benwood 
Iron  Works,  31  W.  Va.  710,  8  S.  E, 
464. 

"The  public  use  implies  a  possession, 
occupation  and  enjoyment  of  the  land 
by  the  public  at  large,  or  by  public 
agencies;  and  the  due  protection  to 
the  rights  of  private  property  will  pre- 
clude the  government  from  seizing  it 
iii  the  hands  of  the  owner  and  turning 
it  over  to  another  on  vague  grounds  of 
public  benefit  to  spring  from  a  more 
profitable  use  to  which  the  latter  may 
devote  it."  Fallsburg,  etc.,  Co.  v. 
Alexander,  101  Va.  108,  43   S.  E.  194. 

Where  a  use  is  public  a  trust  attaches 
to  the  subject  condemned  for  the  ben- 
efit of  the  public,  of  the  enjoyment  of 
which  it  can  not  be  deprived  by  the 
company  without  a  reasonable  excuse, 
and  the  state  retains  the  power  to 
regulate  and  control  the  franchises  of 
the  company  and  to  fix  rates.  Zircle 
V  Southern  R.  Co.,  102  Va.  17,  45  S. 
E.  802;  West  Virginia  Trans.  Co.  r. 
Ohio  River  Pipe  Line  Co.,  22  W.  Va, 
600,  601. 

Public  Use  Distinguished  from  Pub- 
lic Interest  or  Concern. — ^The  expres- 
sions public  interest  and  public  use  are 
not  synonymous.  The  establishment  of 
furnaces,  mills  and  manufactures,  the 
building  of  churches  and  hotels,  and 
other  similar  enterprises  are  more  or 
less  matters  of  public  concern,  and 
promote  in  a  general  sense,  the  public 
welfare.  But  they  lie  without  the  do- 
main of  public  uses  for  which  private 
ownership  may  be  displaced  by  com- 
pulsory proceedings.  Charleston,  etc., 
Gas  Co.  V.  Lowe,  62  W.  Va.  664,  667, 
44  S.  E.  410. 

Public  Utility  Synonymous  with  Pub- 
lic Use. — The  words  "public  utility" 
occurring  in  §  45  of  the  West  Virginia 
Code  were  held  to  be  synonymous, 
with  the  words  "public  use."  "We  do 
not  suppose,"  said  tke  court  "that  any 
different  meaning  was  intended  by  the 
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legislature,  but  if  there  was,  and  there 
is  really  any  difference  in  the  signifi- 
cation, that  attached  to  the  language 
in  the  higher  law,  must  prevail."  Salt 
Co.  V.  Brown,  7  W.  Va.  191,  195. 

(2)  Use  Must  Be  Fixed  and  Definite. 

The  use  which  the  public  is  to  have 
of  such  property  must  be  fixed  and  defi- 
nite. The  general  public  must  have  a 
right  to  a  certain  definite  use  of  the 
private  property  on  terms  and  for 
charges  fixed  by  law;  and  the  owner  of 
the  property  must  be  compelled  by 
law  to  permit  the  general  public  to 
enjoy  it.  It  will  not  suffice,  that  the 
general  prosperity  of  the  community 
is  promoted  by  the  taking  of  private 
property  from  the  owner  and  trans- 
ferring its  title  and  control  to  another, 
or  to  a  corporation  to  be  used  by  such 
other  or  by  such  corporation  as  its 
private  property  uncontrolled  by  law 
as  to  its  use.  Such  supposed  indirect 
advantage  to  the  community  is  not  in 
contemplation  of  law  a  public  use. 
Varner  v.  Martin,  21  W.  Va.  534,  535; 
Railroad  Co.  v,  Benwood  Iron  Works, 
31  W.  Va.  710,  8  S.  E.  453;  Cemetery 
Ass'n  V.  Redd,  33  W.  Va.  262,  263,  10 
S.  E.  405;  Charleston,  etc..  Gas  Co.  v. 
Lowe,  52  W.  Va.  666,  44  S.  E.  410; 
Fallsburg,  etc.,  Co.  v.  Alexander,  101 
Va.  W,  43  S.  E.  194. 

A  use  to  be  public  must  be  fixed  and 
definite.  It  must  be  one  in  which  the 
public,  as  such,  has  an  interest,  and  the 
terms  and  manner  of  its  enjoyment 
must  be  within  the  control  of  the  state, 
independent  of  the  rights  of  the  private 
owner  of  the  property  appropriated  to 
the  use.  The  use  of  property  can  not 
be  said  to  be  public  if  it  can  be  gain- 
said, denied,  or  withdrawn  by  the 
owner.  The  public  interest  must  domi- 
nate the  private  gain.  Fallsburg,  etc., 
Co.  V.  Alexander,  101  Va.  98,  43  S.  E. 
194. 

(3)  Use  Must  Be  Beneficial  and  Neces- 
sary to  Public 

The  use  of  the  property,  which  the 
public  must  have,  must  be  a  substan- 


tially beneficial  use,  which  is  obviously 
needful  for  the  public  to  have,  and 
which  it  could  not  do  without  except 
by  suffering  great  loss  or  inconven- 
ience. Varner  v.  Martin,  21  W.  Va. 
534,  535;  Railroad  Co.  v.  Benwood  Iron 
Works,  31  W.  Va.  710,  8  S.  E.  453; 
Cemetery  Ass'n  v.  Redd,  33  W.  Va.  262, 
263,  10  S.  E.  405;  Charleston,  etc..  Gas 
Co.  V,  Lowe,  52  W.  Va.  666,  44  S.  E. 
410. 

(4)    Necessity  of  Appropriation  Must 
Be  Obvious. 

When  the  title  of  property  is  thus 
transferred  by  condemnation  to  an  in- 
dividual or  to  a  corporation,  the  neces- 
sity for  such  condemnation  must  be 
obvious.  It  must  obviously  appear 
from  the  location  of  the  property  pro- 
posed to  be  condemned,  or  from  the 
character  of  the  use,  to  which  it  is  to 
be  put,  that  the  public  could  not  with- 
out great  difficulty  obtain  the  use  of 
this  land  or  of  other  land,  which  would 
answer  the  same  general  purpose,  un- 
less it  was  condemned.  Varner  v.  Mar- 
tin, 21  W.  Va.  535;  Railroad  Co.  v. 
Benwood  Iron  Works,  31  W.  Va.  710, 
8  S.  E.  453;  Cemetery  Ass'n  v.  Redd, 
33  W.  Va.  262,  263,  10  S.  E.  405; 
Charleston,  etc..  Gas  Co.  v,  Lowe,  52 
W.   Va.   664,  666.   44   S.    E.   410. 

It  is  as  clearly  apparent  that  the 
necessity  of  the  use  as  regards  the 
public  interests  is  not  an  absolute 
physical  necessity,  as  that  public  use 
i^  not  synonymous,  or  coextensive  with 
public  utility,  benefit,  advantage  or 
welfare.  It  is  sufficient  if  it  be  a  rea- 
sonably well  adapted  means  for  the 
accomplishment  of  one  or  more  of  the 
ordinary  ends  of  public  necessity  or 
convenience.  Charleston,  etc.,  Gas 
Co.  V.  Lowe,  52  W.  Va.  664,  669,  44  S. 
E    410. 

b.   Roads  and  Highways. 
(1)     Public   HighwajTS. 
(a)  Right  to  Appropriate. 

A  public  highway  is  such  a  public 
purpose  as  to  authorise  the  exercise 
of  the  power  of  eminent  ("omain  in  or- 
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der  to  acquire  the  property  necessary 
for  its  establishment  and  maintenance. 
Varner  v.  Martin,  21  W.  Va.  534;  Coflf- 
man  v.  Griffin,  17  W.  Va.  178;  Key- 
stone Bridge  Co.  v.  Summers,  13  W. 
Va.  476,  477;  Salt  Co.  v.  Brown,  7  W. 
Va.  191,  195;  Heninger  v.  Peery,  102 
Va.  896,  899,  47  S.  E.  1013;  Lewis  v, 
Washington,  5  Gratt.  265;  Com.  v.  Bee- 
son,  3  Leigh  821.  See  the  title 
STREETS  AND  HIGHWAYS. 

It  has  been  held,  that  the  provisions 
of  the  road  law  do  not  violate  the  9th 
section  of  our  bill  of  rights  declaring, 
that  private  property  shall  not  be  taken 
or  damaged  for  public  use  without  just 
compensation,  nor  the  10th  section  of 
our  bill  of  rights  declaring,  that  no 
person  shall  be  deprived  of  life,  liberty 
or  property  without  due  process  of  law. 
Keystone  Bridge  Co.  v.  Summers,  13 
W.    Va.   476,   477. 

(b)    What  Constitutes. 

As  Dependent  on  Degree  of  Ac- 
commodation to  Public. — No  limita- 
tion to  the  power  of  the  county  court 
to  establish  a  road  is  to  be  found  in 
the  degree  of  accommodation  which  it 
may  afford  to  the  public  at  large.  This 
is  a  matter  which  addresses  itself  not 
to  the  authority,  but  the  discretion  of 
the  court.  Heninger  v,  Peery,  102  Va. 
899,  47  S.  E.  1013;  Lewis  v.  Washing- 
ton, 5  Gratt.  265;  Varner  v,  Martin, 
21  W.  Va.  534. 

As  Dependent  on  Location  of 
TerminL — The  true  limit  to  the  au- 
thority of  the  court  to  establish  a  road, 
is  in  the  purposes  for  which  the  road 
is  to  be  employed.  A  terminus  of  the 
proposed  road  must  be  at  the  court- 
house, or  a  public  warehouse,  landing, 
ferry,  mill,  coal  mine,  lead  or  iron 
works,  or  the  seat  of  government,  or 
in  an  already  established  road  leading 
to  one  or  more  of  these  places;  but  the 
other  terminus  may  be  at  any  place, 
whether  public  or  private,  of  any  de- 
scription, and  the  road  may  accommo- 
date many  or  one.  Lewis  v.  Washing- 
ton, 5   Gratt.  265. 


But  a  public  highway  under  the  di- 
rect control  of  the  public,  and  kept  in 
repair  by  it,  and  which  no  individual 
can  obstruct  without  being  liable  to 
'  punishment,  may,  if  the  legislature  by 
I  law  so  authorize,  be  established, 
though  it  leads  only  from  a  public  road 
to  a  dwelling  or  farm  of  a  single  per- 
son. If  the  power  conferred  on  a 
county  court  to  open  such  public  high- 
way be  general,  no  limitation  of  its 
power  will  be  placed  by  the  courts  be- 
cause of  the  degree  of  accommodation, 
which  such  public  road  may  afford  to 
the  public  at  large.  Varner  v,  Martin, 
21  W.  Va.  534. 

As  Dependent  on  Cost  Beinc  Paid 
by  Public. — If  all  of  the  proceedings, 
before  a  county  court,  to  establish  a 
road  are  those  required  to  establish  a 
public,  as  distinguished  from  a  private 
one,  and  the  order  to  establish  the 
road  is  such  an  order  as  would  be  en- 
tered upon  the  establishment  of  a  pub- 
lic road,  except  that  it  orders  one-hali 
of  the  land  damages  to  be  paid  by  the 
applicants  and  the  other  half  by  the 
county,  instead  of  ordering  the  whole 
land  damages  to  be  paid  by  the  county, 
this  does  not  prevent  the  road  estab- 
lished from  being  a  public  road  or  ren- 
der it  doubtful  whether  it  be  a  private 
or  public  road;  and  it  is  not  an  error 
for  which  the  landowner  can  complain 
in  the  appellate  court.  Coffman  v. 
Griffin,  17  W.  Va.  178. 

As  Dependent  on  Equal  Benefit  to 
All  Persons. — Whether  a  road  sought 
to  be  established  is  a  public  road  or 
one  merely  for  the  benefit  of  private 
individuals,  is  not  tested  by  the  fact 
that  such  individuals  receive  a  greater 
benefit  than  the  public  generally.  The 
test  is  not  simply  how  many  actually 
use  the  road,  but  how  many  may  have 
a  free  and  unrestricted  right  in  com- 
mon to  use  it.  If  it  is  free  and  com- 
mon to  all  citizens  it  is  a  public  road. 
Heninger  v.  Peery,  102  Va.  896,  47  S. 
E.  1013. 

The  circumstance  that  the  road  will 
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be  of  greater  benefit  to  the  applicants 
than  to  the  public  generally  is  not  the 
criterion  in  such  case.  Indeed,  that 
fact  might  be  affirmed  of  all  mere 
"neighborhood  roads."  "The  test  is, 
not  simply  how  many  do  actually  use 
them,  but  how  many  may  have  a  free 
and  unrestricted  right  in  common  to 
use  them."  Elliott  on  Roads  &  Streets, 
§  192.  "If  it  is  free  and  common  to 
all  citizens,  then  no  matter  whether  it 
is  or  is  not  of  great  length,  or  whether 
it  leads  to  or  from  a  city,  village  or 
hamlet,  or  whether  it  is  much  or  little 
used,  it  is  a  public  road."  Hcninger 
V.  Peery,  102  Va.  896,  899,  47  S.  E.  1013. 

(8)    Private  Roads  or  Wajrs. 

In  order  to  authorize  the  exercise  of 
power  of  eminent  domain  for  the  con- 
struction of  roads,  the  road  must  be 
public.  The  legislature  can  not  au- 
thorize the  exercise  of  the  power  for 
the  purpose  of  establishing  a  private 
road.  Varner  v.  Martin,  21  W.  Va.  534, 
636;  Coffman  v.  Griffin,  17  W.  Va.  178; 
Heninger  v.  Peery,  102  Va.  896,  47  S. 
E.  1013;  Lewis  v.  Washington,  5  Gratt. 
265.  See  Salt  Co.  v.  Brown,  17  W.  Va. 
191.     See  the  title  PRIVATE  WAYS. 

A  road  must  be  deemed  to  be  a  pri- 
vate road,  when  its  control  is  not  under 
a  public  officer,  and  the  public  is  not 
bound  to  work  it  or  keep  it  in  order, 
and  where  an  individual  may  obstruct 
its  use  without  being  guilty  of  any 
public  offense.  Varner  v.  Martin,  21 
W.  Va.  534. 

The  legislature  can  not  authorize  the 
condemnation  of  land  to  establish  such 
private  road,  even  though  the  general 
public  welfare  of  the  community  might 
be  promoted  by  the  forcible  opening 
of  such  private  roads.  On  the  prin- 
ciples above  laid  down,  the  public  have 
no  such  direct  and  tangible  use  of  such 
roads,  as  would  justify  the  courts  in 
regarding  it  as  a  public  use,  even 
though  the  public  might  have  a  right 
to  use  such  private  road,  while  it  was 
permitted  to  be  kept  open,  or  while 
the    person    for    whose     use      it     was 


opened  chose  to  keep  it  in  repair. 
Varner  v.  Martin,  21  W.  Va.  534,  535. 
Section  44,  ch.  194,  of  the  acts  of 
1872-73,  which  is  taken  from  §  38,  ch. 
43,  of  the  Code  of  West  Virginia,  au- 
thorizes the  condemnation  of  lands  to 
establish  such  private  roads,  and  it  is 
therefore  unconstitutional,  null  and 
void.  Varner  v,  Martin,  21  W.  Va.  534, 
536. 

c   Railroads. 

In  General. — The  legislature  of  this 
state  has  expressly  delegated  to  rail- 
way companies  the  power  of  eminent 
domain.  In  the  exercise  of  that  power 
they  represent  the  sovereignty  of  the 
state,  and  decide,  within  certain  limita- 
tions, what  and  how  much  land  of  the 
citizen  they  will  condemn  for  their  pur- 
poses. Within  those  limitations,  their 
discretion  is  practically  absolute. 
Courts  may  supervise  the  exercise  of 
that  power,  but  will  not  undertake  to 
control  their  discretion  in  taking  prop- 
erty for  their  use,  unless  there  has 
been  a  very  clear  case  of  abuse  of  the 
power.  Zircle  v.  Southern  R.  Co.,  102 
Va.  17,  45  S.  E.  802;  Charleston,  etc.. 
Gas  Co.  V.  Lowe,  52  W.  Va.  664,  668, 
44  S.  E.  410. 

The  power  of  exercising  this  right 
of  eminent  domain  may  be  delegated 
to  a  railroad  company  by  its  act  of 
incorporation,  and  in  such  case  it 
thereby  becomes  the  agency  of  the 
state  under  certain  restrictions,  to 
take  such  lands  as  it  may  deem  neces- 
sary for  its  railroad.  Alexandria,  etc., 
R  Co.  V.  Alexandria,  etc.,  R.  Co.,  75 
Va.   780. 

The  act  of  the  legislature  of  June 
4,  1870,  having  authorized  the  Alex- 
andria and  Fredericksburg  Railway 
Company  to  extend  its  road  from  Alex- 
andria to  a  point  on  the  Potomac  op- 
posite Washington,  it  only  remained 
tc>  determine  what  land  or  other  prop- 
erty should  be  taken  for  that  purpose, 
and  to  ascertain  and  fix  the  compensa- 
tion and  damages  therefor.  The  power 
to  take  the  land  was  expressly  vested 
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ip  the  railroad  company  by  the  act  of 
incorporation  upon  payment  of  com- 
pensation and  damages,  and  no  action 
o^  any  court  was  necessary  to  give  ef- 
fect to  this  legislative  provision.  Alex- 
andria, etc.,  R.  Co.  V.  Alexandria,  etc., 
R.  Co.,  75  Va.  780. 

As   far  as   the  public  is   concerned, 
when  the  property  needed  by  railroad 
companies    is    for    a    public    use,    they ; 
have  the  right  to  invoke  the  right  of 
the   exercise   of   eminent   domain;   but 
when  the  property  is  wanted  only  for 
the  private  interest  of  the  railroad  cor- , 
porations,  they  stand  as  individuals,  or 
merely  as  private  corporations,  and  in  • 
which  the  public  has  no  interest,  and 
for  whose  private  purposes  the  power 
of  eminent   domain   can   not  be   exer- 
cised-    Pittsburg,  etc.,  R.  Co.  v.  Ben- 
wood  Iron  Works,  31   W.  Va.   710,   8 
S.  E-  453. 

Branch  Roads. — Where  by  its  char- 
ter, power  is  given  a  railroad  company 
to  condemn  for  branch  or  lateral 
roads,  such  power  includes  authority 
to  construct  a  branch  line  running  in 
the  same  general  direction  as  the  main 
line;  and  the  fact  that  the  new  line  will 
connect  the  main  line  with  another  rail- 
road, makes  it  none  the  less  a  branch 
road.  Blanton  v.  Richmond,  etc.,  R. 
Co.,  86  Va.  618,  10  S.  E.  925. 

A  railway  built  for  the  purpose  of 
reaching  an  industrial  enterprise  is  for 
a  public  use,  and  the  company  is  en- 
titled to  exercise  the  power  of  eminent 
domain  in  acquiring  property  necessary 
for  its  construction,  provided  the  gen- 
eral public  has  the  right  to  use  it.  This 
is  true,  though  the  private  company 
advance  the  money  temporarily  for  the 
construction  of  the  road.  This  is  not 
a  taking  for  a  private  use.  Zircle  v. 
Southern  R.  Co.,  102  Va.  17,  45  S.  E. 
802. 

Where  a  railroad  corporation  sought 
to  condemn  land,  over  which  to  build 
a  switch,  branch  road  or  lateral  work, 
to  reach  a  private  manufactory,  a  steel 
mill,   for   the    purpose  of  transporting 


freight  to  and  from  said  steel  mill  over 
pettitioner's  road;  it  was  held,  that  the 
use  to  which  the  land  was  to  be  sub- 
jected was  a  private,  not  a  "public, 
use."  Pittsburg,  etc.,  R.  Co.  v.  Ben- 
wood  Iron  Works,  31  W.  Va.  710,  8  S. 
E.  453,  454. 

Evidence  that  all  who  wish  to  avail 
themselves  of  the  proposed  switch, 
branch  road,  or  lateral  work  can  do 
so  is  not  sufficient  to  show  the  use  of 
the  work  will  be  for  the  benefit  of  the 
public.  Pittsburg,  etc.,  R.  Co.  v,  Ben- 
wood  Iron  Works,  31  W.  Va.  710,  8 
S.    E.   453,   454. 

d.  Street  Railroads. 

The  holder  of  a  street  railway  fran- 
chise, although  privately  interested  in 
the  enterprise  thereby  provided  for, 
is  nevertheless  an  agency  or  instru- 
mentality in  the  hands  of  the  public 
authorities  for  the  accomplishment  of 
public  purposes  and  benefits  and  sub- 
ject to  their  control,  and  private  prop- 
erty may  lawfully  be  taken  and  dam- 
aged in  the  execution  of  the  ordinance, 
but  the  constitution  and  statutes  pro- 
vide that  just  compensation  shall  be 
paid  to  the  owner  of  the  property  so 
taken  and  damaged.  Watson  v.  Fair- 
mont, etc.,  R.  Co.,  49  W.  Va.  528,  529, 
39  S.  E.  193. 

e.  Site  for  Public  Buildings. 

The  board  of  supervisors  of  a  county 
may,  on  application  to  the  proper  tribu- 
nal, have  land  condemned  which  has 
been  selected  by  them  for  the  location 
of  the  courthouse,  clerk's  office  and  jail 
of  the  county.  Board  of  Supervisors 
V.  Cox,  98  Va.  270,  36  S.  E.  380;  Board 
of  Supervisors  v.  Gorrell,  20  Gratt. 
484. 

If  additional  land  within  the  city 
limits  is  needed  for  its  clerk's  office, 
and  the  same  can  not  be  purchased  of 
the  owner,  it  may  be  condemned  by 
proper  proceedings  for  the  purpose. 
The  removal  of  the  records  to  such 
clerk's  office,  when  erected,  is  not  such 
a  removal  of  thenn  out  of  the  county 
as  is  prohibited  by  law.     Board  of  Su- 
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pervisors  v.  Cox,  98  Va.  270,  36  S.  E. 
380. 

"School  houses,  courthouses,  city 
buildings  and  other  structures  erected 
for  the  use  of  public  officers  and  at 
public  expense  from  funds  raised  by 
taxation  are  purely  of  a  public  nature." 
Charleston,  etc.,  Gas  Co.  v.  Lowe,  52 
W.  Va.  664,  668,  44  S.  E.  410. 

f    Grist  Mills. 

Numerous  cases  recognize  the  right 
of  the  owners  of  mill  sites  to  condemn 
land  for  the  erection  of  dams  for  water 
grist  mills  and  to  be  overflown  by  the 
erection  of  mill  dams.  Bernard  v. 
Brewer,  2  Wash.  76,  77;  Wroe  v.  Har- 
ris, 2  Wash.  126;  Noel  v.  Sale,  1  Call 
495;  Wilkinson  v.  Mayo,  3  Hen.  &  M. 
565;  Coleman  v.  Moody,  4  Hen.  &  M. 
1;  Dawson  v.  Moons,  4  Munf.  535; 
Smith  V.  Waddill,  11  Leigh  532;  Hunter 
V.  Matthews,  1  Rob.  468;  Mairs  v.  Gal- 
la  hue,  9  Gratt.  94;  Fallsburg,  etc.,  Co. 
V.  Alexander,  101  Va.  98,  103,  43  S. 
E.  194;  Crenshaw  v.  Salt  River  Co.,  6 
Rand.  245;  Varner  v.  Martin,  21  W.  Va. 
534,  546;  Charleston,  etc.,  Gas  Co.  v, 
Lowe,  52  W.  Va.  664,  668,  44  S.  E.  410. 
See  the  title  MILLS  AND  MILL 
DAMS. 

In  grist  mills  the  general  public  have 
a  direct,  definite  and  immediate  in- 
terest. "They  could  compel  the  owner 
to  grind  their  grain  at  prices  fixed  by 
law,  and  he  could  not  refuse  to  grind 
for  any  individual,  but  was  compelled 
to  grind  for  all  alike  in  the  order,  in 
which  their  grain  was  brought  to  the 
mill.  He  had  no  choice,  but  as  the 
public  servant  he  was  bound  to  grind 
in  the  order  and  for  the  prices  fixed  by 
law."  Varner  v.  Martin,  21  W.  Va. 
534,   547. 

It  was  held,  that  the  law  did  not 
give  any  power  to  condemn  land  for 
a  tail  race.  Coalter  v.  Hunter,  4 
Rand.  68. 

g.    Factories. 

"The  legislature  could  not  authorize 
lands  to  be  condemned  for  the  erection 
of    dams,    or   for    the    overflowing    of 


lands  by  dams  erected  for  saw  mills 
oi  manufactories  generally,  because 
they  obviously  want  the  first  qualifi- 
cation we  have  laid  down  as  necessary 
to  confer  this  power  on  the  legislature. 
The  general  public  have  no  general  and 
fixed  use  of  any  such  mills  and  manu- 
factories. They  have  no  use  of  them 
which  is  independent  of  the  owners  of 
such  mills  and  manufactories,  and  they 
can  be  defeated  in  any  sort  of  use  of 
such  mills  and  manufactories  at  the 
pleasure  of  the  owners  of  them." 
Fallsburg,  etc.,  Co.  v.  Alexander,  101 
Va.  104,  43  S.  E.  194;  Varner  v.  Mar- 
tin, 21  W.  Va.  534. 

The  legislature  can  not  authorize  a 
corporation  to  condemn  private  prop- 
erty in  order  to  locate  a  plant  for  the 
"manufacture  and  generation  of  water 
power,  light  or  heat,  to  be  utilized, 
transmitted  and  distributed  to  any 
place  or  places  for  the  company's  use, 
or  for  the  use  of  other  individuals  or 
corporations."  The  interest  of  the 
public,  if  any,  is  vague,  indefinite  and 
uncertain,  and  may  at  any  time  be 
denied  or  withdrawn  by  the  company. 
The  mere  recognition  of  the  corpora- 
tion in  its  charter  as  an  "Internal  Im- 
provement Company,"  does  not  make 
it  so,  nor  bring  it  within  the  general 
laws  governing  and  controlling  the 
operations  of  such  companies.  Falls- 
burg, etc.,  Co.  V.  Alexander,  101  Va. 
98,  43  S.  E.  194. 

b.    Waterworks. 

"The  public  health  of  cities  requires 
an  abundant  supply  of  pure  water,  and 
for  this  purpose  land  may  be  con- 
demned for  reservoirs  and  other  facili- 
ties for  supplying  cities  with  water. 
*  *  *  In  like  manner  supplies  of  water 
may  be  condemned."  Mills  Em.  Dom., 
§  18.  Charleston,  etc..  Gas  Co.  v. 
Lowe,  52  W.  Va.  664,  668,  44  S.  E.  410. 

L   Sewers. 

"The  condemnation  of  property  for 
public  sewers  or  works  for  the  dis- 
position of  sewerage,  is  so  manifestly 
for  public  use  that  it  has  been  seldom 
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questioned  and  never  denied."     Lewis 
on  Em.  Dom.,  §  173.     Charleston,  etc., 
Gas   Co.  V.  Lowe,  52  W.  Va.  662,  668, 
44  S.  E.  410. 
j.    Gas  Plants. 

Supplying  an  incorporated  city  or 
town  and  its  inhabitants  with  natural 
gas  for  the  purpose  of  heating  and 
illumination,  by  a  corporation  organ- 
ized under  the  general  laws  of  the 
state,  and  occupying  the  streets  and 
alleys  of  such  city  or  town  for  the  pur- 
pose by  means  of  the  location  therein 
of  its  pipes,  connections,  boxes,  valves 
and  other  fixtures,  under  an  ordinance 
of  the  city  or  town,  is  a  public  use  for 
which  such  company  may  take  private 
property,  in  the  manner  prescribed  by 
ch-  42,  of  the  Code,  upon  which  to  lo- 
cate its  pipe  line.  Charleston,  etc.,  Gas 
Co.  V.  Lowe,  52  W.  Va.  662,  44  S.  E. 
410. 

Such  company  is  bound  to  furnish 
gas  to  every  inhabitant  of  such  city  or 
town  who  applies  therefor  and  com- 
plies with  the  regulations  prescribed 
by  the  ordinances  of  the  town,  or  fixed 
by  contract  between  the  council  and 
the  company.  Charleston,  etc..  Gas  Co. 
V.  Lowe,  52  W.  Va.  662,  44  S.  E.  410. 

k.    Cemeteries. 

It  can  not  be  said  as  a  matter  of  law, 
however,  that  a  cemetery  is  in  all  cases 
a  public  use  sufficient  to  justify  the 
oercise  of  the  right  of  eminent  do- 
main. This  will  depend  upon  whether 
the  cemetery  is  a  private  or  public 
burying  place.  In  order  for  it  to  justify 
the  exercise  of  the  power  of  eminent 
domain  the  cemetery  must  be  a  public 
one,  and  this  should  appear  from  the 
face  of  the  application.  Fork  Ridge 
Baptist  Cemetery  Ass'n  v.  Redd,  33 
W.  Va.  262,  10  S.  E.  405.  See  the  title 
CEMETERIES,  vol.  2,  p.  731. 
L   Public  Landings. 

The  authority  of  the  county  courts 
to  establish  public  landings  is  a  branch 
of  their  police  jurisdiction,  conferred 
for  the  benefit,  and  to  be  exercised  at 
the  common  expense  of  all  the  citizens 


of  the  county.  It  is  therefore  neces- 
sary and  proper  that  the  court  should 
look  to  the  necessities  of  those  apply- 
ing for  the  landing,  how  far  it  may  be 
productive  of  convenience  or  incon- 
venience to  the  public  or  individuals, 
and  whether,  in  view  of  all  the  cir- 
cumstances, a  proper  case  is  made  for 
the  application  of  the  county  resources 
to  the  object.  Muire  v.  Falconer,  10 
Gratt.   12. 

m.  Underground  Right  of  Way  to  Coal 
Mine. 
An  incorporated  company,  being  the 
owner  of  coal  lands,  desires  to  obtain 
a  subterranean  right  of  way  through 
or  under  the  lands  of  another  person, 
for  the  purpose  of  mining,  and  remov- 
ing its  own  coal  and  applies  to  court 
for  the  benefit  of  the  forty-fourth  and 
forty-fifth  sections  of  chapter  forty- 
three  of  the  Code.  The  report  of  the 
commissioners  and  the  evidence  in  the 
case,  show  that  the  company  is  the 
owner  of  some  thirty  acres  of  coal 
land,  from  which  the  coal  could  not  bt 
mined  and  transported  without  going 
through  the  land  of  the  defendants; 
that  the  company  use  said  coal  for  the 
purpose  of  manufacturing  salt  at  their 
furnaces,  and  to  sell  to  the  people  liv- 
ing in  and  about  the  town  of  Hart- 
ford City;  that  the  people  living  in 
and  about  said  town  could  obtain  coal, 
also,  from  other  sources  and  that  the 
public  would  not  use  the  subterranean 
way  set  out  and  described  in  the  com- 
missioners* report,  through  the  land  of 
the  company,  but  the  company  only.  It 
was  held,  that  the  report  and  evidence 
do  not  show  that  the  purpose  for  which 
the  property  is  to  be  taken  is  of  such 
public  utility  as  that  said  report  should 
be  confirmed  by  the  court,  under  the 
forty-fifth  section  of  said  forty-third 
chapter  of  the  Code.  Salt  Co.  v. 
Brown,  7  W.  Va.  191.  See  the  title 
MINES  AND  MINERALS. 

n.  Telegraphs  and  Telephones. 

It  is  competent  for  the  legislature  to 
confer  upon  a  telegraph  or  telephone 
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company  the  power  of  eminent  domain 
for  the  purpose  of  acquiring  a  right  of 
way  for  its  line.  Postal  Telegraph, 
etc.,  Co.  V.  Farmville,  etc.,  R.  Co.,  96 
Va.  661,  32  S.  E.  468;  Postal  Tele- 
graph, etc.,  Co.  V,  Norfolk,  etc.,  R.  Co., 
S8  Va.  920,  14  S.  E.  803. 

Under  §J  1287,  1288,  1289,  Va.  Code, 
1887,  a  telegraph  company  may  have  a 
right  of  way  along  the  line  of  a  railroad 
condemned  for  its  use,  so  long  as  it 
does  not  affect  the  railroad  company  in 
the  enjoyment  of*  its  property.  Postal 
Telegraph,  etc.,  R.  Co.  v.  Farmville, 
etc.,  R.  Co.,  96  Va.  661,  32  S.  E.  468, 
disapproving  Postal  Telegraph,  etc., 
Co.  V.  Norfolk,  etc.,  R.  Co.,  88  Va.  920, 
14  S.  E.  803.  See  the  title  TELE- 
GRAPHS AND  TELEPHONES. 

o.  Pipe  Line  Companies. 

A  company  incorporated  by  the  leg- 
islature for  the  purpose  of  constructing 
and  maintaining  a  line  or  lines  of  tub- 
ing, for  the  purpose  of  transporting 
petroleum  or  other  oils  through  pipes 
of  iron  or  other  materials,  to  any  rail- 
road, navigable  stream,  etc.;  and  to 
transport  from  the  termini  of  such 
pipes,  petroleum,  etc.,  in  tank  cars, 
boats  or  other  receptacles  belonging 
to  such  company,  where  the  maximum 
rates  for  such  transportation  is  also 
fixed  in  the  act  of  incorporation,  is  an 
"internal  improvement"  company,  upon 
which  the  legislature  may  confer  the 
power  of  eminent  domain,  in  order  to 
acquire  a  right  of  way  over  lands,  and 
to  condemn  the  same,  according  to  law. 
West  Virginia  Trans.  Co.  v.  Volcanic 
Oil,  etc.,  Co.,  5  W.  Va.  382. 

p.   Toll  Bridges. 

The  general  assembly  has  the  power 
to  authorize  an  individual  to  build  a 
toll  bridge  over  a  river  and  to  acquire 
private  property  for  the  abutments 
necessary.  Plecker  v.  Rhodes,  30 
Gratt.   795. 

Where  a  special  act  authorizing  the 
building  of  the  toll  bridge  authorized 
an  individual  to  purchase  or  condemn 
the  land  necessary  for  the  abutments 


or  way  to  the  bridge  in  the  mode  pre- 
scribed by  law,  it  was  held,  that  the 
act,  ch.  56  of  the  Code  of  1873,  is  the 
act  to  govern  the  proceeding  to  con- 
demn the  land,  and  although  that  act 
did  not  refer  to  toll  bridges,  it  would 
be  considered  as  amended  by  the  act 
authorizing  the  bridge.  Plecker  v, 
Rhodes,  30  Gratt.   795. 

When  the  statute  confers  the  privi- 
lege of  building  the  toll  bridge,  that 
determines  the  question  of  the  public 
convenience,  and  the  only  question  to 
be  ascertained  by  the  proceedings  in 
the  court  is  the  damages  to  the  owners 
of  the  land  condemned.  Plecker  v. 
Rhodes,    30    Gratt.    795. 

V.  What  Constituteg  a  Taking. 

A.  REGULATION  OF  USE  OF 
PROPERTY. 

The  constitutional  provision  that 
"private  property  shall  not  be  taken 
for  public  use  without  just  compensa- 
tion," applies  only  to  cases  of  actual 
taking  and  appropriation  of  private 
property  to  public  uses,  and  not  t:^ 
cases  where  the  use  and  enjoyment  of 
private  property  by  its  owner  arc 
simply  so  regulated  in  accordance  wit'i 
the  maxim,  salus  populi  suprema  est 
lex,  that  he  must  so  use  it  as  not  to 
injure  others.  Roanoke  Gas  Co.  v. 
Roanoke,  88  Va.  810,  14  S.  E.  665; 
Railroad  Co.  v.  Richmond,  26  Gratt.  83. 

"Nor  does  the  prohibition  of  the 
noxious  use  of  property,  although  it 
may  diminish  the  profits  of  the  owner, 
make  it  an  appropriation  to  a  public 
use,  so  as  to  entitle  the  owner  to  com- 
pensation. If  the  owner  of  a  ware- 
house in  the  midst  of  a  city  could  store 
in  it  quantities  of  gunpowder  he  might 
save  the  expense  of  transportation  and 
storage  at  a  distant  point.  If  a  land- 
lord could  let  his  building  for  a  small- 
pox hospital,  or  a  slaughter  house,  he 
might  obtain  an  increased  rent.  If  a 
railroad  company  is  permitted  to  run 
their  cars  through  the  streets  of  a  city 
propelled   by   steam,   it   might   be   less 
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expensive  and  more  convenient  than  if 
the  same  were  drawn  by  horses.  But , 
all  these  are  restrained,  not  because 
the  public  have  occasion  to  make  the 
like  use,  or  make  any  use  of  the  prop-  i 
erty,  or  to  take  any  benefit  or  profit 
to  themselves  for  it,  but  because  it 
would  be  a  noxious  use  contrary  to  the 
maxim  sic  utere  tuo  ut  alienum  non  | 
lacdas.  It  is  not  an  appropriation  of 
the  property  to  a  public  use  but  the 
restraint  of  an  injurious  private  use  by 
the  owner,  and  is  therefore  not  within 
the  principle  of  property  taken  under 
the  right  of  eminent  domain.  This  dis- 
tinction is  manifest  in  principle  and  is 
recognized  by  unquestioned  authority." 
Richmond,  etc.,  R.  Co.  v,  Richmond,  26 
Gratt.   83,    106. 

Generally,  as  to  the  police  power, 
see  the  title  CONSTITUTIONAL 
LAW,  vol.  3,  p.  140. 

An  ordinance  requiring  the  removal 
of  powder  magazines  in  a  city,  the 
sites  whereof  were  sold  by  the  city 
council  to  vendees  for  the  purpose  of 
erecting  thereon  such  magazines,  docs 
not  take  private  property  without  com- 
pensation, but  is  constitutional,  being 
a  valid  exercise  of  the  police  power. 
Davenport  v.  Richmond,  81  Va.  636. 

B.  INJURIES    BY    CHANGING 
GRADE  OF  STREETS. 

See  the  titles  ABUTTING  OWN- 
ERS, vol.  1,  p.  60;  STREETS  AND 
HIGHWAYS. 

C  IMPOSITION  OF  ADDITIONAL 
SERVITUDE  IN  STREETS. 

Sec  the  titles  ABUTTING  OWN- 
ERS, vol.  1,  p.  60;  RAILROADS; 
STREET  RAILROADS;  STREETS 
AND  HIGHWAYS;  TELEGRAPHS 
AND  TELEPHONES. 

D.      GRANT     OF     RIVAL     FRAN- 
CHISES. 

See  the  title  CORPORATIONS, 
vol.   3,   p.   510. 

A  grant  of  a  privilege  to  a  corpora- 
tion is  not  exclusive,  unless  expressed 
to  be  so  by  its  charter;  consequently 
the  grant   of  a  privilege  to  one  com- 


pany does  not  prevent  the  legislature 
from  granting  a  like  privilege  to  an- 
other, though  the  business  of  the 
former  is  injured  or  even  ruined 
thereby.  Tuckahoe  Canal  Co.  v. 
Tuckahoe,  etc.,  R.  Co.,  11  Leigh  42. 

Where  a  party  has  an  exclusive  privi- 
lege of  transportation  across  a  river 
within  half  a  mile  of  his  ferry  the  erec- 
tion of  a  bridge  within  half  a  mile  of 
the  ferry  is  as  much  prohibited  as  the 
establishment  of  another  ferry  within 
the  same  distance,  and  it  is  a  damaging 
of  property  within  the  meaning  of  the 
constitution  of  West  Virginia  for 
which  compensation  must  be  made. 
Mason  v.  Harper's  Ferry  Bridge  Co., 
17  W.  Va.  396. 

E.  EXTENSION  OF  LIMITS  OF 
MUNICIPAL   CORPORATION. 

To  extend  the  boundaries  of  a  city 
does  not  constitute  a  taking  within  the 
meaning  of  the  constitutional  provi- 
sions, although  taxpayers  of  the  added 
territory  are  subjected,  by  the  act,  to 
liability  for  the  city  debt  and  taxes, 
and  the  taxpayers  of  the  county  from 
which  the  addition  to  the  city  was 
taken  lose  the  contributions  of  those 
withdrawn  by  the  act.  Wade  v.  Rich- 
mond, 18  Gratt.  583.  See  the  title 
MUNICIPAL   CORPORATIONS. 

F.  DANGER  FROM  FIRE. 

See  post,  "Danger  from  Fire,"  VI, 
E,  2,  c. 

G.  INJURIES  SUSTAINED  AFTER 
PAYMENT  O  F  COMPENSA- 
TION. 

All  the  authorities  agree  that  the  pay- 
ment of  damages  assessed  under  the 
statutes  applying  to  that  subject,  is 
only  a  bar  to  an  action  for  such  in- 
juries as  could  properly  have  been  in- 
cluded in  such  assessment.  The  com- 
missioners have  the  right  and  are 
bound  to  presume  that  the  company 
will  construct  its  works  in  a  proper 
manner,  and  they  have  no  right  to 
award  damages  upon  the  supposition 
that  the  company  will  negligently  and 
imorooerlv  oerfom  its  work.    A  failure 
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to  construct  its  works  in  a  proper  and 
skillful  manner  will,  therefore,  impose 
a  liability  for  damages  to  any  one  who 
may  sustain  any  loss  or  injury  by  rea- 
son of  such  negligence;  it  being  well 
settled  that  such  damages  are  not  to 
be  considered  as  included  in  the  esti- 
mate of  the  commissioners.  Atlantic, 
etc.,  R.  Co.  V,  Peake,  87  Va.  130,  12  S. 
E.  348;  Southside  R.  Co.  v.  Daniel,  20 
Gratt.  344;  Watts  v.  Norfolk,  etc.,  R. 
Co.,  39  W.  Va.  196,  19  S.  E.  521;  Nor- 
folk, etc.,  R.  Co.  V.  Carter,  91  Va.  587, 
594,  22  S.  E.  517;  Chesapeake,  etc.,  R. 
Co.  V.  Chambers,  95  Va.  503,  28  S.  E. 
872. 

Where  the  commissioners  assess  the 
damages  for  injury  done  to  land  by  a 
railroad  company,  and  the  report  of 
the  commissioners  is  confirmed,  this 
does  not  preclude  the  landowner  from 
maintaining  an  action  against  the  com- 
pany for  injury  done  to  the  land  since 
the  purchase,  which  could  not  be  fore- 
seen and  estimated  by  the  commission- 
ers. Southside  R.  Co.  v.  Daniel,  20 
Gratt.  344;  Atlantic,  etc.,  R.  Co.  v. 
Peake,  87  Va.  136,  12  S.  E.  348;  Nor- 
folk, etc.,  R.  Co.  V.  Carter,  91  Va.  587, 
594,  22  S.  E.  517;  Watts  v,  Norfolk, 
etc.,  R.  Co.,  39  W.  Va.  196,  201,  19  S. 
E.  521. 

Although  damages  may  have  been 
regularly  assessed  and  paid  for  land 
condemned  for  a  dam  abutment,  and 
guard  bank,  .and  for  the  increased  lia- 
bility of  overflow  upon  the  residue  of 
the  land,  the  party  condemning  re- 
mains liable  for  any  future  injury  re- 
sulting by  reason  of  his  failure  to  keep 
the  guard  bank  in  a  reasonably  safe  and 
good  condition.  Chesapeake,  etc.,  Co. 
V    Chambers,  95  Va.  503,  28  S-  E.  872. 

Although  a  railroad  company  may 
have  purchased  from  the  owner  a  right 
of  way  over  his  land,  for  the  purposes 
of  constructing  its  roadbed,  yet  if,  in 
constructing  its  roadbed,  it  deposits  on 
other  lands  of  such  owner,  without  his 
consent,  earth,  stone,  gravel,  or  other 
matter,  and  allows  it  to  remain  there, 
the  company  is  liable  to  the  owner  for 


the  injury  thereby  sustained.  Com- 
pensation for  such  injury  is  not  in- 
cluded in  assessing  damages  for  the 
right  of  way.  Norfolk,  etc.,  R.  Co.  v. 
Carter,  91  Va.  587,  22  S.  E.  517. 

VI.  Compensation. 

A.   NECESSITY    OF    COMPENSA- 
TION. 

1.  Constitutional   Provisions. 

The  constitution  provides  that  pri- 
vate property  shall  not  be  taken  or 
damaged  for  public  use  without  just 
compensation.  W.  Va.  Const.,  art.  3, 
§  9;  Va.  Const,  1902,  art.  4,  §  58;  Mc- 
Kay V.  Ripley,  etc.,  R.  Co.,  42  W.  Va. 
23,  24  S.  E.  685;  Ralston  v.  Weston,  46 
W.  Va.  544,  33  S.  E.  326;  Fallsburg, 
etc.,  Co.  V.  Alexander,  101  Va.  98,  102, 
43   S.    E.    194. 

Section  14,  art.  5,  of  the  old  consti- 
tution of  Virginia  provided  that  no  law 
should  be  passed  by  the  legislature 
**whereby  private  property  shall  be 
taken  for  public  use  without  just  com- 
pensation." Fallsburg,  etc.,  Co.  v, 
Alexander,  101  Va.  98,  102,  43  S.  E. 
194. 

2.  For  What  Property  Compensation 

Must  Be  Made. 

Personal  Property.— The  constitu- 
tion prescribing  the  conditions  for  the 
exercise  of  the  right  of  eminent  do- 
main protects  private  property  in  per- 
sonalty as  fully  as  in  real  estate;  neither 
can  be  taken  against  the  owner's  con- 
sent, until  payment  is  first  made  or 
secured.  Teter  v.  West  Virginia,  etc.» 
R.   Co.,  35  W.  Va.  433,  14  S.  E.   146. 

Stone,  Gravel,  etc. — The  constitu- 
tional provision  of  West  Virginia  which 
is  intended  to  protect  private  property 
from  being  taken  for  public  use  with- 
out compensation  to  the  owner  applies 
as  well  to  the  taking  of  material,  such 
a?  stone,  gravel,  etc.,  for  the  purpose 
of  constructing  a  work  of  internal  im- 
provement, as  to  the  taking  of  land  it- 
self upon  which  such  material  may  be 
situated.  Teter  v.  West  Virginia,  etc., 
R.  Co.,  35  W.  Va.  433,  14  S.  E.   146. 
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Franchise. — A  ferry  franchise  is  pri- 
vate property  within  the  meaning  of  the 
constitution  of  West  Virginia  which 
declares  private  property  shall  not  be 
taken  or  damaged  for  public  use  with- 
out just  compensation.  Mason  v. 
Harper's  Ferry  Bridge  Co.,  17  W.  Va. 
396. 

Property  Taken  for  Road  Where 
Road  Is  Washed  Away  by  Flood— If 
a  public  road  be  opened  and  estab- 
lished along  the  bank  of  a  river,  on 
land  of  an  individual  proprietor  regu- 
larly condemned  for  the  purpose,  ac- 
cording to  the  statute,  and  the  land  on 
which  the  road  was  so  opened  and  es- 
tablished, be  washed  away,  in  whole 
or  in  part,  by  high  waters,  the  public 
has  no  right  to  take  so  much  other  ad- 
joining land  of  the  proprietor  as  may 
suffice  for  the  highway,  without  a  new 
view  and  condemnation  thereof,  and 
compensation  for  the  same,  according 
to  the  statute.  Com.  v.  Beeson,  3 
Leigh  821. 

And  if,  in  such  case,  the  public  be 
entitled  to  additional  land  for  the  road, 
the  proprietor  can  not  be  guilty  of  any 
nuisance  in  the  us^  of  the  land  for  his 
own  purposes,  until  the  road  shall  have 
been  actually  laid  out,  and  opened  by 
the  public  through  the  instrumentality 
of  its  agents.  Com.  v,  Beeson,  3 
Leigh  821. 

Land  Taken  by  Municipality  for 
Wharf. — It  has  been  held,  that  it  is 
competent  for  the  legislature  to  con- 
fer on  municipal  corporations,  in  aid 
of  the  navigation  of  said  river,  the  ex- 
clusive right  to  construct  wharves 
within  their  corporate  limits  between 
ordinary  high  water  mark,  and  low 
water  mark  without  compensation  to 
the  adjacent  lot  owner  for  the  land  so 
taken  for  that  purpose.  Ravenswood 
V.  Flemings,  22  W.  Va.  52. 

3.    Compensation  for  Injuries  to  Part 

of  Tract  Not  Taken. 

Where  a  part  of  a  tract  is  taken,  a 

damage  to  the  residue  is  an  element  of 

damage   to  be  considered.     Baltimore, 


etc.,  R.  Co.  V.  Pittsburg,  etc.,  R.  Co., 

17  W.  Va.  812;  Board  of  Education  r, 
Kanawha,  etc.,  R.  Co.,  44  W.  Va.  71, 
29  S.  E.  503;  Shenandoah  Valley  R.  Co. 
V.  Shepherd,  26  W.  Va.  672;  James 
River,  etc.,  Co.  v.  Turner,  9  Leigh  313; 
Muire  v.  Falconer,  10  Gratt.  13,  18; 
Railroad  Co.  v.  Tyree,  7  W.  Va.  693; 
Mitchell  V.  Thome,  21  Gratt.  164;  Rail- 
road V.  Foreman,  24  W.  Va.  662;  Watts 
V.  Norfolk,  etc.,  R.  Co.,  39  W.  Va.  196, 
IV)  S.  E.  521;  H^ninger  v.  Peery,  102 
Va.  896,  899,  47  S.  E.  1013;  Richmond, 
etc.,  R.  Co.  V.  Humphreys,  90  Va.  425, 

18  S.  E.  901;  Bailey  v.  Com.,  78  Va. 
19,  23;  Norfolk  v.  Chamberlain,  89  Va. 
196,  243,  16  S.  E.  730;  Blair  v,  Charles- 
ton, 43  W.  Va.  62,  26  S.  E.  341;  Guinn 
V.  Ohio  River,  etc.,  R.  Co.,  46  W.  Va. 
151,  33  S.  E.  87;  Richmond  Traction 
Co.  V.  Murphy,  98  Va.  104,  34  S.  E.  982; 
Reid  V,  Norfolk  R.  Co.,  94  Va.  117,  86 
S.  E.  428;  Kay  v.  Glade  Creek,  etc.,  R, 
Co.,  47  W.  Va.  467,  35  S.  E.  973;  Tait 
V.  Central  Lunatic  Asylum,  84  Va.  271, 
4  S.  E.  697;  Charleston,  etc..  Bridge 
Co.  V.  Comstock,  36  W.  Va.  263,  15  S. 
E.  69. 

Necessity  for  Sututory  Provision  for 
Compensation.— -A  statute  which  di- 
rects commissioners  to  ascertain  the 
fair  rental  value  of  land  to  be  taken, 
by  implication  authorizes  them  to  con- 
sider the  damages  to  a  part  not  taken, 
and  is  not  inconsistent  with  the  United 
States  constitution  and  the  Virginia 
statute  (Code,  1883,  ch.  56),  which  pro- 
vides for  damage  to  the  residue  in  such 
cases.  Tait  v.  Central  Lunatic  Asy- 
lum, 84  Va.  271,  4  S.  E.  697. 

Injury  to  One  of  Two  Tracts  Used 
Together^-The  question  whether  twc 
tracts  are  so  connected  physically  or 
by  use,  for  one  common  purpose  or 
otherwise,  as  to  constitute  "one  tract," 
within  the  meaning  of  the  statute,  with 
reference  to  ascertainment  of  compen- 
sation for  damage  to  the  residue,  is  a 
question  of  fact  for  the  jury,  under  the 
direction  of  the  court  as  to  the  law. 
Charleston,  etc..  Bridge  Co.  v,  Com- 
stock, 36  W.  Va.  263.  15  S.  E.  69. 
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Where  there  is  evidence  tending  to 
show  two  tracts  thus  made  one,  within 
the  meaning  of  the  statute,  the  exclu- 
sion of  evidence,  otherwise  competent, 
tending  to  show  the  amount  of  dam- 
ages to  the  residue  of  the  tract  by 
reason  of  the  taking  of  the  part  taken, 
for  the  purpose  to  which  the  part  thus 
taken  is  to  be  appropriated,  is  error 
for  which  a  new  trial  should  be  granted 
in  an  otherwise  proper  case.  Charles- 
ton, etc..  Bridge  Co.  v,  Comstock,  36 
W.  Va.  263,  15  S.  E.  69. 
B.  NECESSITY  OF  STATUTORY 
PROVISION  FOR  COMPEN- 
SATION. 

A  statute  which  imposes  upon  a  mill 
owner  the  burden  of  erecting  locks 
through  his  dam  and  attending  the 
locks  to  admit  the  passage  of  vessels, 
and  upon  default  gives  a  corporation 
(he  right  to  abate  the  dam  as  a  nui- 
sance, and  which  does  not  provide  for 
the  compensation  of  the  mill  owner,  is 
unconstitutional  and  void.  Crenshaw 
P,  Slate  River  Co.,  6  Rand.  245. 

But  where  the  legislature  grants  to 
a  corporation  or  an  individual  the 
power  to  erect  certain  public  improve- 
ments, and  it  is  necessary  in  order  to 
affect  these  improvements  that  private 
property  should  be  taken,  the  legisla- 
ture will  not  be  deemed  to  have  in- 
tended that  the  property  should  be 
taken  without  just  compensation  there- 
for. Mason  v.  Harper's  Ferry  Bridge 
Co.,  17  W.  Va.  396;  Western  Union 
Tel.  Co.  V,  Williams,  86  Va.  696,  11 
S.  E.  106;  Varner  v.  Martin,  21  W.  Va. 
534. 

An  act  authorizing  a  telegraph  com- 
pany to  construct  lines  and  fixtures 
along  a  county  road,  provided  the  or- 
dinary use  of  the  road  is  not  ob- 
structed, and  not  expressly  declaring 
that  this  may  be  done  without  com- 
pensation, will  not  be  considered  as  an 
attempt  to  deprive  owners  of  such 
compensation  as  is  guaranteed  to  them 
by  the  constitution  of  the  state.  West- 
ern Union  Tel.  Co.  v.  Williams,  86  Va. 
698,  11  S.  E.  106. 


C.  PERSONS  ENTITLED  TO  COM-* 
PENSATION. 

Where  a  tract  of  land  has  been  sold 
for  taxes,  and  after  such  sale,  and  be- 
fore the  title  of  the  purchaser  has  be- 
come absolute,  the  county  court  of  the 
county,  in  which  the  land  lies,  has  by 
proper  proceedings  regularly  estab- 
lished a  public  road  over  said  land 
without  compensation  with  the  con- 
sent in  writing  of  the  owner  thereof  in 
fee,  such  purchaser  afterwards  obtains 
a  tax  deed  for  said  land  and  has  the 
same  duly  recorded,  such  tax  deed  will 
not  confer  upon  him  any  right  to  de- 
mand and  recover  any  compensation 
for  the  land  so  appropriated  for  such 
public  road;  and  if  such  purchaser 
afterwards  conveys  said  land  to  a  third 
party,  his  deed  to  such  third  party  will, 
not  confer  upon  him  any  right  to  such 
compensation  or  damages.  Summers 
V.  Kanawha,  26  W.  Va.  160. 

After  judgments  had  been  docketed 
against  a  landowner,  a  railroad  com- 
pany condemned  a  right  of  way 
through  the  tract,  and  had  damages 
duly  assessed  by  commissioners,  and 
their  report  confirmed,  but  the  money 
was  not  paid  into  court.  Certain  grad- 
ing having  been  done  the  railroad  was 
abandoned.  The  land  was  then  sold  to 
satisfy  the  judgments,  the  bed  of  the 
road  not  having  been  reserved  at  the 
sale.  Subsequently  the  railroad  enter- 
prise was  revived,  and  the  damages 
assessed  as  above,  with  interest 
thereon,  were  paid  into  court.  In  a 
contest  over  this  fund,  between  the 
creditors  and  the  purchasers  at  the 
sale,  it  was  held  that  the  latter  were 
entitled  to  them.  Jones  v.  Miller,  2 
Va.  Dec.  232.  See  also,  post,  "Par- 
ties," X,  A,  2,  c. 

EflFect  of  Conveyance  of  Property 
Pending  Proceedings. — Until  the  per- 
son entitled  to  acquire  the  property  of 
another  for  a  public  use  has  so  far  pro- 
gressed in  condemnation  proceedings 
as  to  take  immediate  possession 
thereof,  no  right  to  compensation  for 
the  land  proposed  to  be  taken,  and  for 
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damages  to  the  residue  of  the  tract 
accrues  to  the  owner,  and  his  convey- 
ance of  the  locus  in  quo,  in  the  absence 
o^  any  reservation,  carries  with  it  the 
right  to  compensation  and  damages 
when  the  report  of  the  commissioner 
is  confirmed  and  the  money  is  paid. 
Va.-Carolina  R.  Co.  v.  Booker,  99  Va. 
633,  39  S.   E.  591. 

Effect  Where  Ownership  of  Land  Is 
in  Dispute. — Where  corporation  has 
had  land  condemned  for  its  purposes, 
and  doubt  exists  as  to  title,  it  can  ac- 
quire clear  title  only  by  paying  the 
damages  into  court  according  to  Code, 
1873,  ch.  56,  §  16,  so  that  the  parties 
in  interest  may  be  convened  before 
iisposal  thereof.  Robinson  v.  Cren- 
shaw, 84  Va.  348,  5  S.  E.  222. 

The  application  is  to  establish  a  land- 
ing at  a  certain  place,  which  is  in  fact 
on  the  lands  of  two  adjoining  proprie- 
tors; and  the  precise  locality  of  the 
dividing  line  between  them  is  a  matter 
of  controversy  between  them  though 
the  line  had  been  previously  fTxed  by 
processioners.  The  land  being  open 
and  unenclosed,  it  was  proper  for  the 
jury,  in  assessing  the  damages  to  each, 
to  take  the  line  fixed  by  the  proces- 
sioners as  the  true  line.  Muire  v.  Fal- 
coner, 10  Gratt.  13. 

With  the  consent  of  the  party  to 
whom  the  damages  were  assessed,  the 
court  directed  that  the  damages  so  as- 
sessed to  him  should  be  withheld  until 
the  dispute  about  the  dividing  line 
should  be  determined,  and  that  the 
damages  should  then  be  paid  to  the 
party  to  whom  it  appeared  the  land 
belonged.  This  is  no  error.  Muire  v. 
Falconer,  10  Gratt.  13. 

D.  TIME  WITH  REFERENCE  TO 
WHICH  COMPENSATION  IS 
TO  BE  ESTIMATED. 

The  fair  cash  value  of  the  property 
at  the  time  the  land  is  taken  is  the 
tneasure  of  damages.  Richmond,  etc., 
R.  Co.  v.  Humphreys,  90  Va.  425,  18 
S.  E.  901. 

Where  a   railroad  company  without 


lawful  proceedings  entered  upon  prop- 
erty and  constructed  its  works  anJ 
afterwards  became  insolvent  and  its 
franchises  and  property  was  sold,  it 
was  held,  that  the  amount  to  be 
awarded  for  the  land  taken  must  be 
governed  by  the  value  of  the  land  at 
the  time  of  the  taking.  Richmond,  etc., 
R.  Co.  V,  Humphreys,  90  Va.  425,  18 
S.  E.  901. 

Commissioners  appointed  by  a  cir- 
cuit court,  under  the  eleventh  section 
of  the  forty-second  chapter  of  the  Code 
of  West  Virginia  to  ascertain  the  value 
of  the  land  proposed  to  be  taken  by  a 
railroad  company  for  the  purposes  of 
its  road  and  damages  to  the  residue  of 
the  tract,  etc.,  ascertain  the  actual  value 
of  the  land  at  the  time  when  taken, 
without  reference  to  any  enhanced 
value  given  thereto  and  common  to 
other  landowners  along  the  line  of  the 
read  by  reason  of  the  prospective  con- 
struction of  the  railroad  company's 
road  through  the  land,  such  value,  so 
ascertained,  is  a  just  compensation  for 
the  land,  to  the  landowner,  within  the 
meaning  of  the  constitution.  Railroad 
Co.  V.  Tyree,  7  W.  Va.  693. 

E.    MEASURE    AND     ELEMENTS. 
I.  Where  Whole  Tract  Is  Taken, 
a.  In  General. 

As  respects  the  land  taken,  includ- 
ing improvements,  the  measure  of  dam- 
ages is  the  fair  cash  market  value  of 
the  land  and  improvements  at  the  time 
of  the  taking  in  view  of  the  uses  to 
which  they  have  been  put.  Richmond, 
etc.,  R.  Co.  V.  Humphreys,  90  Va.  425, 
18  S.  E.  901. 

In  determining  the  value  of  land 
appropriated  for  public  purposes,  the 
same  considerations  are  to  be  regarded 
as  in  the  sale  of  property  between 
private  parties.  The  inquiry  in  such 
cases  must  be  what  is  the  property 
worth  in  the  market,  viewed  not  merely 
with  reference  to  the  uses  to  which  it 
\z  at  the  time  applied,  but  with  refer- 
ence to  the  use  to  which  it  is  plainly 
adapted.    Property  is  not  to  be  deemed 
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worthless  because  the  owner  allows  it 
to  go  to  waste,  or  to  be  regarded  as 
valueless  because  he  is  unable  to  put  it 
to  any  use.  Its  capability  of  being 
made  available  gives  it  a  market  value  { 
which  can  be  readily  estimated.  So 
many  and  varied  are  the  circumstances 
tc  be  taken  into  account  in  determining 
the  value  of  property  condemned  for 
public  purposes,  that  it  is  impossible  to 
formulate  a  rule  to  govern  its  appraise- 
ment in  all  cases.  Exceptional  circum- 
stances will  modify  the  most  carefully 
guarded  rule;  but,  generally,  the  com- 
pensation to  the  owner  is  to  be  esti- 
mated by  reference  to  the  uses  for 
which  the  property  is  suitable,  having 
regard  to  the  existing  business  or  wants 
of  the  community,  or  such  as  may  be 
reasonably  expected  in  the  immediate 
future.  Richmond,  etc.,  R.  Co.  v. 
Humphreys,  90  Va.  425,  18  S.  E.  901. 
An  ordinance  to  which  the  land- 
owner refused  assent,  allowing  him  to 
build  across  the  drain  to  be  cut  through 
land  proposed  to  be  condemned  for  the 
purpose,  can  not  be  considered  in  as- 
sessing damages.  Roanoke  v.  Berk- 
owitz,  80  Va.  616. 

b.  Rental  Value  of  Property. 

In  estimating  the  permanent  dam- 
age, the  jury  may  inquire  into  the  value 
of  the  property,  and,  as  a  guide  or  as- 
sistance in  so  doing,  it  is  not  improper 
to  hear  evidence  of  its  rental  value  or 
of  an  oflFer  to  purchase,  which  the  plain- 
tiff has  refused.  Fox  v.  Baltimore,  etc., 
R.    Co.,   34   W.   Va.    466,    12    S.    E.    757. 

c.  Adaptability   of    Property   to    Par- 

ticular Uses. 

As  a  general  rule  the  compensation 
to  the  owner  for  land  taken  for  public 
purposes  is  to  be  estimated  by  refer- 
ence to  the  uses  for  which  the  appro- 
priated lands  are  suitable,  having  re- 
gard to  the  existing  business  or  wants 
of  the  community  or  such  as  may  be 
reasonably  expected  in  the  near  future. 
Railroad  Co.  v.  Shepherd,  26  W.  Va. 
672;  Richmond,  etc.,  R.  Co.  v.  Chamb- 
lin,  100  Va.  401,  406,  41  S.  E.  750;  Rich- 


mond, etc.,  R.  Co.  V.  Seaboard,  etc.,  R. 
Co.,  103  Va.  399,  49  S.  E.  512. 

It  would  not  be  proper  to  disregard 
the  particular  use  to  which  the  owner 
had  seen  fit  to  devote  it,  for  that  would 
be  to  exclude,  perhaps,  the  chief  ele- 
ment of  value.  Richmond,  etc.,  R.  Co. 
V.  Chamblin,  100  Va.  401,  406,  41  S.  E. 
750. 

d.  Prospective     or     Possible     Future 

Value. 

In  assessing  damages,  in  condemna- 
tion proceedings,  the  commissioners 
should  consider  the  actual  value  of  the 
land  with  all  of  its  adaption  to  general 
and  special  uses  at  the  time  of  their 
assessment,  and  not  its  prospective, 
speculative,  or  possible  value,  based 
upon  future  expenditures  and  improve- 
ments. Richmond,  etc.,  R.  Co.  v.  Sea- 
board, etc.,  R.  Co.,  103  Va.  399.  49  S. 
E.  512. 

Where  commissioners  appointed  by 
a  circuit  court,  under  the  eleventh  sec- 
tion of  the  forty-second  chapter  of  the 
Code  of  West  Virginia,  to  ascertain  the 
value  of  the  land  proposed  to  be  taken 
by  a  railroad  company  for  the  purposes 
of  its  road  and  damages  to  the  residue 
of  the  tract,  etc.,  ascertain  the  actual 
value  of  the  land  at  the  time  when 
taken,  without  reference  to  any  en- 
hanced value  given  thereto  and  com- 
mon to  other  landowners  along  the 
line  of  the  road  by  reason  of  the  pro- 
spective construction  of  the  railroad 
company's  road  through  the  land,  such 
value,  so  ascertained,  is  a  just  compen- 
sation for  the  land,  to  the  landowner, 
within  the  meaning  of  the  constitution. 
Railroad  Company  v.  Tyree,  7  W.  Va. 
693. 

e.  Gifts  of  Similar  Property. 

And  upon  a  question  as  to  the  value 
of  property  taken  in  condemnation  pro- 
ceedings by  a  railroad  company,  and 
the  privilege  of  using  certain  earth  and 
stone  work,  it  is  not  error  to  refuse  to 
allow  a  witness  to  testify  that  he  had 
donated  similar  property  to  the  com- 
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pany.     Richmond,  etc.,  R.  Co.  v,  Hum- 
phreys, 90  Va.  425,  18  S.  E.  901. 

2.  Where  Part  of  Tract  Is  Taken, 
a.  In  GeneraL 

If  the  property,  for  the  purposes  for 
which  it  is  adapted,  is  worth  as  much 
immediately  after  as  immediately  be- 
fore the  doing  of  the  act  claimed  to  be 
an  injury,  no  recovery  can  be  had.  If 
worth  less,  the  difference  between  its 
former  and  its  depreciated  value  is  a 
measure  of  damages.  Guinn  v.  Ohio 
River,  etc.,  R.  Co.,  46  W.  Va.  151,  33  S. 
E.  87;  Stewart  v.  Ohio  River  R.  Co., 
38  W.  Va.  438,  18  S.  E.  604;  Rowe  v. 
Shenandoah  Pulp  Co.,  42  W.  Va.  551,  26 
S.  E.  320;  Board  of  Education  v,  Ka- 
nawha, etc.,  R.  Co.,  44  W.  Va.  71,  29  S. 
E.  503;  Blair  v.  Charleston,  43  W.  Va.  62, 
26  S.  E.  341;  Richmond,  etc.,  R.  Co.  v. 
Humphreys,  90  V^.  425,  18  S.  E.  901. 

The  amount  of  the  damages,  as  re- 
spects the  residue  of  the  land,  is  the 
difference  in  the  market  value  of  the 
land  before  and  after  the  taking 
thereof.  Richmond,  etc.,  R.  Co.  v, 
Humphreys,  90  Va.   425,   18   S.   E.  901. 

In  estimating  the  value  of  the  residue 
of  a  tract,  a  part  of  which  has  been 
taken  for  public  purposes,  the  commis- 
sioners or  jury  should  consider  only 
such  damage,  as  is  peculiar  to  that  par- 
ticular tract,  and  not  that  which  it 
suffers  in  common  with  all  other  tracts 
in  the  neighborhood.  The  damage  to 
be  estimated  is  that  which  directly  or 
proximately  results  from  the  taking  or 
use  of  the  land  for  the  purpose,  for 
which  it  was  taken,  but  should  not  in- 
clude such  damage  as  arises  from  the 
fact,  that  the  use  of  the  land  taken  for 
the  purposes,  for  which  it  was  taken, 
would  injuriously  affect  any  business 
carried  on  upon  such  tract  of  land  by 
increasing  competition  or  in  any  like 
manner.  Such  injury  is  not  an  injury 
to  the  land  but  to  the  business,  which 
is  or  may  be  transacted  upon  the  land. 
Railroad  Co.  v.  Shepherd,  26  W.  Va. 
672. 

For   example,   if  a  part  of  a  public 


schoolhouse  lot  is  taken  by  a  railroad 
company,  the  measure  of  damages  is 
the  value  of  the  land  taken,  together 
with  the  damages  to  the  residue  of  the 
tract,  less  peculiar  benefits  thereto  aris- 
ing from  the  construction  of  the  road. 
The  damages  to  the  residue,  less  pe- 
culiar benefits,  's  the  difference  between 
the  value  of  the  property  for  school 
purposes  before  the  construction  of  the 
road  and  its  market  value  after  the 
construction,  if  its  value  for  school  pur- 
poses has  been  wholly  destroyed;  and, 
it  not,  then  the  difference  between  its 
value  for  school  purposes  before  and 
after  the  damages  suffered.  Board  of 
Education  v.  Kanawha,  etc.,  R.  Co.,  44 
W.  Va.  71,  29  S.  E.  503. 

Injury  to  access,  and  increase  of  diffi- 
culty and  costs  of  handling  freight  on 
the  residue  of  the  land,  are  proper  ele- 
ments of  damage  to  be  considered. 
Richmond,  etc.,  R.  Co.  v.  Chamblin, 
100  Va.  401,  41  S.  E.  750. 

Cost  of  Fencing  Rendered  Nec- 
essary.— Where  a  fifteen  foot  road,  with 
gates,  was  established  through  the 
lands  of  the  owner  to  the  mountain 
lands  of  the  applicants  to  enable  them 
to  reach  their  lands  for  grazing  pur- 
poses, and  the  compensation  allowed 
was  confessedly  insufficient  to  enable 
the  landowner  to  protect  his  property 
by  the  erection  of  fences  along  the 
sides  of  the  road,  it  was  held,  that  the 
compensation  was  inadequate.  Hen- 
inger  v,  Peery,  102  Va.  896,  47  S.  E. 
1013. 

Injury  to  Way  from  One  Part  of 
Land  to  Another. — Every  man  is  en- 
titled to  a  passway  over  his  own  land, 
from  one  part  of  it  to  another,  and  if 
this  be  destroyed  by  another,  the  owner 
of  the  land  is  entitled  to  recover  dam- 
ages therefor,  which  are  not  ade- 
quately measured  by  the  mere  effect 
which  such  destruction  may  have  on 
the  value  of  the  part  thus  made  inac- 
cessible. Norfolk,  etc.,  R.  Co.  v.  Car- 
ter, 91  Va.  587,  588,  22  S.  E.  517. 
b.  Injuries  to  Trade  or  Business. 

It  seems  to  be  well  established  that 
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damages  to  the  trade  or  business  of 
the  landowner  "are  generally  too  re- 
mote to  be  a  subject  of  damages,  be- 
cause they  depend  upon  contingencies 
too  uncertain  and  speculative  to  be 
allowed.  6  Am.  &  Eng.  EnCy.  Law 
(1  Ed.)  573.  Richmond,  etc.,  R.  Co.  v. 
Chamblin,  100  Va.  401,  406,  41  S.  E. 
750;  Shenandoah  Valley  R.  Co.  v. 
Shepherd,  26  W.  Va.  672. 

"While  it  is  proper  to  show  how  the 
property  is  used,  it  is  incompetent  to 
go  into  the  profits  of  the  business  car- 
ried on  upon  the  property.  No  dam- 
ages can  be  allowed  for  injuries  to  the 
business.  The  reason  is  that  the  owner 
is  entitled  only  to  the  value  of  the  prop- 
erty taken  and  the  damage  to  the  re- 
mainder, if  any."  Richmond,  etc.,  R. 
Co.  w.  Chamblin,  100  Va.  401, 406,  41  S. 
E.  f§0. 

Damage  resulting  from  the  loss  of 
custom  to  one's  mill,  wharf  or  store, 
t'.ough  they  be  on  the  tract  of  land, 
through  which  a  railroad  passes,  is  not 
suck  damage  as  can  be  estimated  by 
the  commissioner  or  by  the  jury  in 
assessing  damage  to  the  residue  of  the 
tract.  Such  damage  is  only  such  as  is 
sustained  by  the  proprietors  of  the 
tract,  through  which  the  railroad 
passes,  in  common  with  all  other  own- 
ers of  mills,  wharves  and  stores  in  the 
neighborhood,  on  land  through  which 
the  railroad  did  not  pass.  It  is  not 
properly  damage  to  the  property  aris- 
ing from  the  construction  of  the  rail- 
road, but  is  more  properly  speaking 
damage  to  the  trade  of  the  pro- 
prietors resulting  from  the  subsequent 
use  of  the  railroad.  Shenandoah  Val- 
ley R.  Co.  V.  Shepherd,  26  W.  Va.  672, 
68t 
c.  Datiger  from  Fire. 

In  ascertaining  damages  to  a  land- 
owner, flowing  to  the  residue  of  his 
tract,  from  the  construction  of  a  rail- 
road, danger  to  buildings,  fences,  for- 
estSf  and  the  like,  from  fire  emanating 
from  locomotives,  may  be  considered 
a*   an   element  of  damages,  so   far  as  i 


such  danger  lessens  the  value  of  such 
residue;  but  such  danger  must  be  real, 
imminent,  and  reasonably  to  be  ap- 
prehended— not  remote  or  merely  pos- 
sible. The  question  is,  is  the  residue 
depreciated  in  value  from  that  cause^ 
and  how  much?  Kay  v.  Glade  Creek, 
etc.,  R.  Co.,  47  W.  Va.  467,  35  S.  E. 
973. 

"When  a  part  of  a  tract  is  taken  for 
railroad  purposes,  danger  from  fire  to 
buildings,  fences,  timber,  or  crops  upon 
the  remainder,  in  so  far  as  it  depre- 
ciates the  value  of  the  property,  may  be 
pioperly  considered.  It  is  immaterial 
that  the  railroad  company  is  made  ab- 
solutely liable  for  all  losses  by  fire 
which  originate  from  the  operation  of 
the  road,  whether  from  negligence  or 
otherwise.  Such  a  liability  would 
doubtless  render  the  depreciation  in 
value  less  than  in  cases  where  the  com- 
pany was  liable  only  for  fires  result- 
ing from  negligence.  It  is  to  be  borne 
in  mind  that  compensation  is  not  to  be 
given  for  increased  exposure  to  fire, 
nor  for  increased  insurance  rates,  nor 
for  probable  losses  by  fire  in  the  future 
for  which  no  recovery  can  be  had,  but 
simply  for  depreciation  in  the  value  of 
the  property  by  reason  of  danger  from 
fire.  The  evidence  should  be  limited 
to  showing  all  the  facts  in  regard  to  the 
situation  of  the  property  and  improve- 
ments relatively  to  the  railroad,  and 
perhaps  to  showing  the  distance  from 
the  road  to  which  the  danger  extends." 
Kay  V.  Glade  Creek,  etc.,  R.  Co.,  47  W. 
Va.  467,  35  S.  E.  973. 

d.  Injuries  from  Smoke  and  Soot 

Evidence  that  cars  were  run  upon  a 
railroad  track  in  front  of  the  plaintiff's 
property  and  at  times  left  standing 
there  and  that  smoke  and  soot  from  the 
ergine  could  be  carried  by  the  wind  to 
the  plaintiffs  premises,  is  admissible 
in  an  action  by  the  landowner  for  the 
permanent  injury  to  his  premises 
caused  by  the  construction  of  the  road. 
Fox  V.  Baltimore,  etc.,  R.  Co.,  34  W. 
Va.  466,  12  S.  E.  757. 
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3.  Injuries  to  Leasehold. 

Where  property  is  injured  by  a  lay- 
ing out  of  a  railroad,  the  assessment 
and  payment  into  court  of  the  damages 
to  the  property  do  not  preclude  the 
lessee  of  the  property  from  recovering 
for  the  injury  he  has  sustained  as  les- 
see. Alexandria,  etc.,  R.  Co.  v,  Faunce, 
31  Gratt  761. 

4.  Deduction  of  Benefits. 

In  General. — It  is  well  settled  that 
special  and  peculiar  benefits  accruing 
to  a  landowner  by  reason  of  the  appro- 
priation of  part  of  his  property  may  be 
set  off  against  damages  to  the  residue 
of  the  tract.  Heninger  r.'  Peery,  102 
Va.  896,  899,  47  S.  E.  1013;  James  River, 
etc.,  Co.  V.  Turner,  9  Leigh  313;  Muire 
V.  Falconer,  10  Gratt.  18;  Railroad  Co. 
V  Tyree,  7  W.  Va.  693;  Mitchell  v. 
Thome,  21  Gratt.  164;  Railroad  Co.  v. 
Foreman,  24  W.  Va.  662;  Watts  v,  Nor- 
folk, etc.,  R.  Co.,  39  W.  Va.  196,  19  S. 
E.  52L 

But  where  a  railroad  company,  with- 
out lawful  proceedings,  entered  upon 
certain  property  and  .constructed  ex- 
pensive earth  and  stone  work,  and  then 
became  insolvent  and  sold  its  franchise 
and  property  to  another  company,  it 
was  held  that  the  purchaser  was  liable 
tc  the  landowner  for  the  land  taken, 
and  for  the  damage  to  the  residue  of 
the  tract  without  considering  the  ben- 
efit arising  by  the  construction  of  the 
road.  Richmond,  etc.,  R.  Co.  v,  Hum- 
phreys, 90  Va.  425,  18  S.  E.  901. 

What  Benefits  Are  to  Be  Considered. 
— The  benefits  to  be  considered  in  re- 
duction of  damages  in  condemnation 
proceedings  are  confined  to  such  as  are 
direct  and  peculiar  to  the  owner  of  the 
land,  excluding  those  which  he  shares 
in  common  with  other  members  of  the 
community.  Mitchell  v.  Thome,  21 
Gratt.  164;  Railroad  Co.  v.  Foreman,  24 
W.  Va.  672;  Bailey  v.  Com.,  7%Va.  23; 
Norfolk  V.  Chamberlain,  89  Va.  243,  16 

5.  E.    730;  Watts  v.   Norfolk,   etc.,   R. 
Co.,  39  W.  Va,  196,  19  S.  E.  522;  James  , 
River,  etc.,  Co.  «^.  Turner,  9  Leigh  313; 


Blair  v.  Charleston,  43  W.  Va.  62,  26 
S.  E.  341;  Heninger  v.  Perry,  102  Va. 
899,  47  S.  E.  1013. 

The  advantages  to  the  owner  to  be 
taken  into  consideration  are  such  as 
particularly  and  exclusively  affect  the 
particular  tract  or  parcel  of  land,  part 
of  which  is  appropriated — not  advan- 
tages of  a  general  character  which  may 
be  derived  with  the  owner  in  common 
with  the  country  at  large.  James 
River,  etc.,  Co.  v.  Turner,  9  Leigh  313; 
Mitchell  V.  Thorne,  21  Gratt.  164,  179; 
Muire  v.  Falconer,  10  Gratt.  12,  13; 
Railroad  Co.  v.  Tyree,  7  W.  Va.  693; 
Railroad  Co.  v.  Foreman,  24  W.  Va. 
662,  672. 

In  West  Virginia,  however,  it  has 
been  held,  that  if  property  is  enhanced 
in  value  by  reason  of  a  public  improve- 
ment, as  distinguished  from  the  general 
benefits  to  the  whole  community  at 
large,  it  is  specially  benefited,  and  it  is 
to  be  assessed  for  the  special  benefits, 
notwithstanding  every  other  piece  of 
property  upc*i  or  near  the  improve- 
ment may,  to  a  greater  or  less  extent, 
be  likewise  specially  benefited.  Blair 
V.  Charleston,  43  W.  Va.  62,  26  S.  E, 
341. 

"Many  authorities  tell  us  that  we 
must  consider  as  general  benefits — and 
not  charged  against  the  owner — not 
only  benefits  throughout  the  city  or 
tcwn,  but  also  benefits  common  to  all 
persons  along  the  line  of  the  improve- 
ment. Likely,  we  must  so  construe 
James  River,  etc.,  Co.  v.  Turner,  9 
Leigh  313,  and  Railroad  Co.  v.  Fore* 
man,  24  W.  Va.  662.  But  in  Muire  v. 
Falconer,  10  Gratt.  17,  the  opinion  says 
the  jury  must  'show  a  just  regard  to 
the  advantages  resulting  from  the  pass- 
ing of  the  road  through  the  land,'  and 
that  the  advantages  to  be  excluded  are 
those  'derived  to  the  owner  in  common 
with  the  county  at  large,'  thus  not  ex^ 
eluding  from  consideration  those  ad- 
vantages directly  conferred  on  property 
along  the  line  of  the  improvement; 
leading  us  to  infer  they  ought  to  be 
deducted    from    the    damages.      So    ii> 
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Mitchell  V.  Thome,  21  Gratt.  164,  179. 
So  in  James  River,  etc.,  Co.  v.  Turner, 
9  Leigh  313,  the  words  'country  at  large' 
are  used,  but  the  case  seems  to  exclude 
benefits  immediately  from  the  work, 
shared  by  all  along  it."  Blair  v.  Char- 
leston, 43  W.  Va.  62,  71,  26  S.  E.  345. 
Proximity  to  Railroad  as  Benefit  to 
a  Mill. — In  estimating  the  damage  re- 
sulting to  a  mill  from  the  construction 
of  a  railroad  in  the  street  in  front  of  it, 
the  increased  wholesale  trade  conse- 
quent upon  the  increased  facility  of 
shipment  by  reason  of  its  proximity  to 
the  railroad,  may  be  set  off  against  the 
loss  of  local  retail  trade,  in  fixing  the 
value  of  the  property.  Guinn  v.  Ohio 
River,  etc.,  R.  Co.,  46  W.  Va.  151,  33  S. 

E.  87. 

Removal  of  Electric  Railway  Not  a 
Benefit. — The  removal  from  the  street 
of  the  tracks  of  an  electric  street  rail- 
way is  not  a  benefit  which  can  be  set 
off  against  the  just  compensation  due 
from  a  railroad  which  has  condemned 
the  land  occupied  by  such  railway. 
Richmond  Traction  Co.  v.  Murphy,  98 
Va.  104,  34  S.  E.  982;  Reid  v.  Norfolk 
R.  Co.,  94  Va.  117,  26  S.  E.  428. 

F.  MEDIUM  OF  PAYMENT. 

Where  private  property  is  taken  for 
public  use,  the  owner  is  entitled  to 
have  his  compensation  paid  in  money. 
Chesapeake,  etc.,  R.  Co.  v.  Patton,  6 
W.  Va.  147;  Railroad  Co.  v.  Halstead, 
7  W.  Va.  301;  Herron  v,  Carson,  26  W. 
Va.  62,  83. 

G.  INTEREST. 

As  a  general  rule  interest  is  not  to 
be  allowed  on  the  valuation  money  or 
damages  unless  the  claimant  applied 
to  the  auditor  for  his  warrant  and  it 
was  refused;  or  having  obtained  it,  was 
refused  payment  at  the  treasury.  But 
where,  by  the  consent  of  the  original 
owner,  part  of  the  land  taken  for  pub- 
lic use  is  directed,  by  law,  to  be  re- 
valued and  restored  to  him,  and  the 
residue  to  be  retained  by  the  common- 
wealth, but  through  the  default  of  the 
agents      of    the     commonwealth     such 


revaluation  has  not  been  made,  a  court 
of  equity  will  direct  it  to  be  made,  and 
decree  the  value  so  ascertained  with  in- 
terest, from  the  time  when  such  re- 
valuation ought  to  have  taken  place,  to 
be  paid  by  the  state  to  such  original 
owner.  Attorney  General  v.  Turpin, 
3  Hen.  &  M.  548.  See  the  title  IN- 
TEREST. 

H.  TIME  OF  PAYING  COMPEN- 
SATION. 

Property  Taken  by  Internal  Im- 
provement Company. — In  West  Vir- 
ginia where  private  property  is  taken 
by  any  company  incorporated  for  pur- 
poses of  internal  improvement,  com- 
pensation must  be  paid  or  secured  to 
be  paid  to  the  owner  beforehand.  W. 
Va.,  Const.,  art.  3,  §  9;  Spencer  v. 
Point  Pleasant,  etc.,  R.  Co.,  23  W.  Va. 
406;  Arbenz  v.  Wheeling,  etc.,  R.  Co., 
33  W.  Va.  1,  10  S.  E.  14;  Mason  v. 
Harper's  Ferry  Bridge  Co.,  17  W.  Va. 
396;  Watson  v.  Fairmont,  etc.,  R.  Co., 
49  W.  Va.  528,  39  S.  E.  193. 

At  any  time  within  twelve  months 
after  the  report  of  the  commissioner 
has  been  confirmed,  and  ordered  to  be 
recorded,  the  sum  so  ascertained,  with 
legal  interest  thereon,  from  the  date  of 
the  report  until  payment,  may  be  paid 
by  the  applicant  to  the  persons  entitled 
thereto,  or  into  court.  Chesapeake, 
etc.,  R.  Co.  V.  Bradford,  6  W.  Va.  220. 

Under  §  1093  of  the  Virginia  Code 
of  1887,  providing  that  where  any  lot 
or  lots  along  the  line  of  a  street  or 
alley  is  impaired  in  value  by  reason  of 
a  railroad  company  crossing  or  occupy- 
ing the  street  with  its  works,  compen- 
sation therefor  must  be  made  to  the 
owner  before  crossing  or  occupying  the 
street,  if  compensation  is  not  paid  be- 
forehand injunction  will  lie  to  restrain 
the  occupancy  of  the  street.  Hodges 
V.  Seaboard,  etc.,  R.  Co.,  88  Va.  653,  14 
S.  E.  380. 

In  proceedings  to  condemn  land  for 
a  public  use,  the  payment  of  the  sum 
ascertained  to  be  a  just  compensation 
is   a    condition   precedent   to   divesting 
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the  owner  of  land  of  his  title  thereto, 
and  is  as  indispensable  as  a  conveyance 
between  an  ordinary  vendor  and 
vendee.  Such  owner,  until  payment  is 
made,  stands  on  substantially  the  same 
plane  as  a  vendor  who  has  retained 
title  as  security  for  the  purchase  money. 
Southern  R.  Co.  v.  Gregg,  101  Va.  308, 
43  S.  E.  570. 

Property  Taken  for  Roads. — Under 
the  West  Virginia  statute  (acts  of  1873- 
73,  ch.  194)  providing  for  establishing 
roads,  if  the  damages  or  compensation 
are  assessed  under  a  writ  of  ad  quod 
damnum,  the  county  is  chargeable  with 
such  compensation;  but  it  is  not  to  be 
paid  until  after  the  road  is  established 
and  the  land  actually  appropriated. 
Keystone  Bridge  Co.  v.  Summers,  13 
W.  Va.  476. 

And  it  is  unquestionably  true,  that 
the  owner  may  be,  and  indeed  must  be, 
in  all  cases,  deprived  of  his  property 
taken  for  a  county  road  before  he  re- 
ceives just  compensation,  as  the  law 
simply  provides,  that  after  the  road 
has  been  established,  the  county  shall 
be  chargeable  with  the  compensation. 
And  it  is  well  settled,  that  where  prop- 
erty is  taken  by  a  state  directly,  or 
by  a  town  or  county  under  the  state 
authority,  it  is  not  essential,  in  order 
not  to  violate  this  provision  of  the  bill 
of  rights,  that  the  law  should  provide 
for  the  payment  of  compensation,  be- 
fore the  property  is  taken  and  actually 
appropriated.  Callison  v.  Hedrick,  15 
Gratt.  244;  Keystone  Bridge  Co.  v. 
Summers,  13  W.  Va.  476,  501. 

"It  is  well  settled,  that  where  prop- 
erty is  taken  by  a  state  directly,  or  by 
a  town  or  county  under  state  authority 
by  state  authority,  it  is  not  es- 
sential, in  order  not  to  violate  this 
provision  of  the  bill  of  rights,  that  the 
law  should  provide  for  payment  of  the 
compensation,  before  the  property  is 
taken  and  actually  appropriated."  Key- 
stone Bridge  Co.  v.  Summers,  13  W. 
Va.  476,   501. 

Property  Damaged,  but  Not  Taken. 
— Where  private  property  is  damaged 


without  being  taken,  compensatk>]i 
need  not  be  paid  beforehand.  Spencer 
V.  Point  Pleasants,  etc.,  R.  Co.,  23  W. 
Va.  406;  Arbenz  v.  Wheeling,  etc.,  R. 
Co.,  33  W.  Va.  1,  10  S.  E.  14;  Mason 
V.  Harper's  Ferry  Bridge  Co.,  17  W, 
Va.  396;  Watson  v.  Fairmont,  etc.,  R- 
Co.,  49  W.  Va.  528,  39  S.  E.  193. 

Time  of  Allowing  Credit  for  Pay- 
ment.— The  proper  time  for  allowinif  a 
credit  for  the  amount  paid  into  court 
by  the  petitioner  in  a  proceeding  to 
condemn  land,  is  when  it  is  paid  to 
the  defendant,  and  not  before  its  actual 
receipt  by  him.  Chesapeake,  etc.,  R. 
Co.  V,  Patton,  9  W.  Va.  648. 

I.    LIEN  FOR  COMPENSATION. 

Where  land  has  been  condemned  for 
a  railroad,  but  the  compensation  there- 
for  has  not  been  paid,  the  owner  of  the 
land  has  a  lien  thereon  for  such  com- 
pensation which  a  court  of  equity  wMl 
enforce  against  the  land  in  the  handi 
of  the  petitioner  in  the  condemnation 
proceedings  amd  all  persons  claiming 
under  him.  Southern  R.  Co.  v,  Gregg, 
101  Va.  308,  43  S.   E.  570. 

The  entry  of  a  railroad  company 
upon  land  condemned  for  its  purpose^ 
and  the  construction  of  its  roadbed 
thereon  before  paying  the  damages  af- 
sessed,  without  objection  on  the  part 
of  the  owner,  can  not  be  regarded  ai 
a  waiver  by  the  owner  of  his  lien  upon 
the  land  for  the  amount  of  the  dam- 
ages, especially  where  the  right  to  en- 
ter was  neither  asked  nor  obtained. 
Southern  R.  Co.  v,  Gregg,  101  Va.  808, 
43   S.   E.   570. 

Land  was  condemned  for  the  pur- 
poses of  a  railroad  company,  but  the 
damages  assessed  were  never  paid. 
The  company,  without  expresi  conaenti 
entered  and  constructed  its  roadbed 
The  company  failed  and  iti  property 
was  sold  and  afterwards  passed  iUC^ 
cessively  to  several  different  eom* 
panics.  The  owner  demanded  pasrmttlft 
of  the  superintendents  of  each  of  theaa 
companies,  and  they  promised  pay- 
ment.   The  owner  was  in  tke  employ- 
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Dient  of  the  first  company  and  in  easy 
circumstances,  while  the  compkny  was 
financially  embarrassed.  It  was  held, 
that  there  has  been  no  waiver  by  the 
owner  of  his  lien  on  the  land  for  the 
damages  assessed.  Southern  R.  Co.  v, 
Greg2,  101  Va,  308,  43  S.  E.  570. 

J.  LOSS  OR  RELINQUISHMENT 
OF  RIGHT  TO  COMPENSA- 
TION. 

By  Grant. — When  one  grants  to  a 
railroad  company  a  strip  of  land  for 
its  use  in  the  railroad,  all  damages  to 
the  residue  of  the  tract  arising  from 
the  construction  which  can  be  taken 
into  consideration  in  the  assessment  of 
compensation  under  proceedings  for 
ccndemaation  are  released,  and  neither 
he  nor  kis  subsequent  alienees  can  re- 
cover therefor  against  the  company. 
Watts  V.  Norfolk,  etc.,  R,  Co.,  39  W. 
Va.  196,  19  S.  E.  521. 

Injury  to  a  dwelling  house  upon  such 
residue  from  the  careful  blasting  of 
rock  in  construction  is  not  the  subject 
of  an  action;  but  rock  so  deposited  on 
such  land  must  be  removed  within  a 
reasonable  time,  else  it  will  form  the 
basis  of  an  action.  Watts  v,  Norfolk, 
etc.,  R.  Co.,  39  W.  Va.  196,  19  S.  E. 
521. 

Injury  to  a  private  way  from  such 
ccnstruction  is  not  the  subject  of  an 
action,  but  injury  to  a  public  road,  pe- 
culiarly affecting  such  landowner,  is. 
Watts  V.  Norfolk,  etc.,  R.  Co.,  39  W. 
Va.  19fl,  19  S.  E.  521. 

Injury  to  a  private  ferry  arising  from 
obstruction  of  one  of  its  approaches 
by  the  proper  construction  of  the  rail- 
road, can  not  be  the  subject  of  an  ac- 
tion by  the  landowner  against  the  com- 
pany. Watts  V.  Norfolk,  etc.,  R.  Co., 
39  W.  Va.  196,  19  S.  E.  521. 

Although  a  railroad  company  may 
have  purchased  from  the  owner  a  right 
of  way  over  his  land,  for  the  purpose 
of  constructing  its  roadbed,  yet  if,  in 
constructing  its  roadbed,  it  deposits  on 
other  lands,  of  such  owner,  without  his 
coAsent,  earth,   stone,  gravel  or  other 


matter,  and  allows  it  to  remain  there, 
the  company  is  liable  to  the  owner  for 
the  injury  thereby  sustained.  Compen- 
sation for  such  injury  is  not  included  in 
assessing  damages  for  right  of  way, 
and  the  plaintiff  is  not  barred  of  his 
right  to  recover  such  compensation  by 
the  conveyance  of  the  right  of  way  to 
the  defendant.  Norfolk,  etc.,  R.  Co.  v. 
Carter,  91  Va.  587,  22  S.  E.  517. 

Failure  to  Make  Application  for  Pay- 
ment.— An  act  authorized  the  con- 
struction of  a  road  from  M.  to  L.,  and 
the  road  was  located  and  a  plat  thereof 
returned  to  the  clerk's  office;  and  an 
owner  of  land,  through  which  the  road 
was  to  pass  did  not  apply  to  the  county 
court  within  the  year  to  have  her  dam- 
ages assessed.  The  road  was  in  fact 
made  but  a  part  of  the  distance,  and 
stopped;  and  at  the  next  session  of  the 
legislature  a  company  was  incorpo- 
rated to  construct  the  remainder  of  the 
road.  This  company  is  entitled  to 
make  their  road  upon  the  location  made 
under  the  previous  law;  and  the  owner 
of  the  land  not  having  applied  for  dam- 
ages within  the  year  from  the  return 
of  the  plat,  is  concluded  from  recover- 
ing them.  Callison  v.  Hedrick,  15 
Gratt.    244. 

In  such  a  case,  if  the  road  is  changed 
in  any  part  of  it  from  the  location 
made,  the  owner  of  the  land  may  re- 
cover damages  for  that.  Callison  v. 
Hedrick,  15  Gratt.  244. 

VII.  Condemnation  Proceed- 
ings. 

A.    NATURE  AND  OBJECT. 

Proceedings  to  condemn  property 
under  the  power  of  eminent  domain 
are  summary  proceedings.  Chesa- 
peake, etc.,  R.  Co.  V.  Washington,  etc., 
R.   Co.,  99  Va.  715,  716,  40  S.  E.  20. 

One  of  the  objects  of  the  summary 
proceedings  to  condemn  land  by  an  in- 
ternal improvement  company  is  to  en- 
able it  to  acquire  title  to  the  land  and 
proceed  with  its  work  at  once,  and  have 
the  parties  to  litigate  their  rights  over 
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the  fund  paid  into  court,  without  in 
any  way  affecting  the  title  acquired  in 
the  manner  required  by  the  statute. 
Chesapeake,  etc.,  R.  Co.  v.  Washington, 
etc.,  R.  Co.,  99  Va.  715,  40  S.  E.  20. 

In  a  condemnation  proceeding  the 
landowner  may  contest  the  corporate 
existence  of  the  plaintiff,  or  its  author- 
ity to  condemn  the  particular  property 
for  its  use,  or  its  compliance  with  con- 
ditions which  are  prerequisites  to  its 
right  to  condemn.  The  law  favors  the 
settlement  in  one  suit  of  all  matters 
arising  out  of  one  controversy.  Ches- 
apeake, etc.,  R.  Co.  V,  Washington,  etc., 
R.  Co.,  99  Va.  715,  716,  40  S.  E.  20. 

The  issue  is  in  the  nature  of  an  in- 
quisition on  behalf  of  the  court  to  de- 
termine the  amount  which  should  be 
awarded  to  the  owner  in  consideration 
of  the  involuntary  appropriation  of  his 
private  property  to  the  public  use 
through  the  agency  of  an  internal  im- 
provement company  to  which  has  been 
directed  by  general  law  or  otherwise, 
the  right  of  eminent  domain.  The 
question  of  title  is  ordinarily  not  in- 
volved, and  the  jury  should  assess  the 
value  of  the  fee  where  the  property  is 
taken,  or  the  amount  of  damages 
thereto  when  the  property  is  only  dam- 
aged. Ohio  River  R.  Co.  v.  Ward,  35 
W.  Va.  481,  14  S.  E.  142. 

B.  NECESSITY  FOR  PREVIOUS 
EFFORT  TO  AGREE  WITH 
LANDOWNER. 

Necessity. — A  city  council,  in  Vir- 
ginia, has  no  power  to  institute,  and 
the  courts  no  jurisdiction  to  entertain, 
any  proceeding  to  condemn  lands 
wanted  for  the  purposes  of  the  city, 
until  after  the  council  has  made  an  un- 
successful attempt  to  purchase  them 
from  the  owner.  Core  v.  Norfolk,  99 
Va.  190.  37  S.  E.  845.  Compare  Ches- 
apeake, etc.,  R.  Co.  V.  Washington,  etc., 
R.   Co.,   99   Va.  715,  40  S.   E.   20. 

The  statute  does  not  contemplate 
that  proceedintrs  under  it  will  be  in- 
stituted except  in  those  cases  in  which 
the  land   wanted  can  not  be  acquired 


by  private  treaty  with  those,  and  with 
all  of  those,  who  have  an  interest  in  it. 
Hope  V.  Norfolk,  etc.,  R.  Co.,  79  Va. 
283. 

This  is  in  the  nature  of  a  condition 
precedent,  and  compliance  therewith 
must  affirmatively  appear  in  the  pro- 
ceedings. Va.  Code,  §  1074.  Core  v. 
Norfolk,  99  Va.  190,  37  S.  E.  845.  See 
also,  Hope  v.  Norfolk,  etc.,  R.  Co.,  79 
Va.    283. 

"It  is  well  settled  that  such  pro- 
visions are  regarded  as  in  the  nature 
of  conditions  precedent,  which  are  not 
only  to  be  observed  and  complied  with 
before  the  courts  can  exercise  their 
compulsory  powers  to  deprive  the 
owner  of  his  land,  but  the  party  insti- 
tuting such  proceedings  must  show  af- 
firmatively such  compliance.  Cooley 
on  Con.  Lim.  (6th  Ed.),  648-9;  Lewis  on 
Eminent  domain,  §  301;  Mills  on  Em- 
ir.ent  Domain,  §  105.  See  Charlottes- 
ville 7'.  Maury,  96  Va.  383,  386,  31  S.  E. 
520;  Painter  v.  St.  Clair,  98  Va.  85,  34 
S.  E.  989."  Core  v.  Norfolk,  99  Va.  190, 
191,  37  S.  E.  845. 

Under  the  provisions  of  ch.  42,  of 
the  West  Virginia  Code,  when  a  com- 
pany incorporated  for  the  construction 
of  an  internal  improvement,  makes  ap- 
plication to  a  circuit  court  to  appoint 
commissioners  to  ascertain  a  just  com- 
pensation to  the  owner  of  land  pro- 
posed to  be  taken,  the  applicant  must 
prove,  or  the  owner  must  admit,  or  it 
must  in  some  way  appear  to  the  court, 
that  the  applicant  has  a  lawful  right  to 
take  the  land  for  the  purpose  stated  in 
the  application,  and  the  court  must  de- 
cide that  fact,  before  the  appointment 
of  freeholders.  The  right  to  take  the 
land  implies  the  consent  of  the  owner, 
unless  the  land  be  in  a  city  or  incor- 
porated town,  when  consent  is  not 
necessary.  Consequently,  the  consent, 
when  requisite,  must  be  proved  or  ad- 
mitted or  given  in  court,  before  or  at 
the  time  when  the  court  adjudicates 
the  ri'7  t  to  take  the  land  and  proceeds 
to     appoint     commissioners.       Chesa* 
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pcakc,  etc.,  R.  Co.  v.  Pack,  6  W.  Va. 
397,  398. 
Sufficiency  of  Attempt  to  Agree. — A 

mere  preliminary  correspondence  to 
ascertain  the  price  of  the  land,  before 
the  city  has  determined  to  condemn 
the  land,  is  not  a  sufficient  compliance 
with  the  statute.  Va.  Code,  §  1074; 
Core  V,  Norfolk,  99  Va.  190,  37  S.  E. 
845. 

It  was  a  sufficient  attempt  to  agree, 
in  the  language  of  the  statute,  upon  the 
damages  that  would  accrue  to  one  cor- 
poration by  reason  of  another's  pass- 
ing over  its  lands  and  acquiring  a  por- 
tion thereof,  that  the  latter  made  offers 
through  its  agents,  to  the  agents  of  the 
former,  at  its  principal  office  in  the 
state,  the  president  and  directors 
thereof  residing  out  of  the  state,  to 
support  the  motion  for  the  appoint- 
ment of  commissioners  according  to 
law.  The  company  was  not  bound  to 
go  out  of  the  state  to  make  an  offer 
of  agreement.  West  Virginia  Trans. 
Co.  V.  Volcanic  Oil,  etc.,  Co.,  5  W.  Va. 
382. 

Where  an  offer  was  made  by  the 
county  court  for  land  for  a  road  and  it 
was  expressly  refused,  it  was  held,  that 
the  right  to  institute  proceedings  in 
the  circuit  court  existed,  whether  their 
failure  to  agree  with  the  tenants  arose 
from  a  disagreement  as  to  what  was 
a  just  compensation  in  money  or  from 
the  fact,  that  part  of  the  compensa- 
tion was  offered  in  water  privileges. 
Herron  v.   Carson,   26   W.   Va.    82,   83. 

Attempt  to  Agree  Need  Not  Appear 
on  Face  of  Proceedings. — In  Chesa- 
peake, etc.,  R.  Co.  V,  Washington,  etc., 
R.  Co.,  99  Va.  715,  4«  S.  E.  20,  it  was 
held,  that  in  condemnation  proceedings 
it  is  not  necessary  that  it  should  ap- 
pear on  the  face  of  the  proceedings 
that  any  attempt  was  made  by  the 
plaintiff  to  purchase  the  land  sought 
to  be  condemned. 

After  the  court  has  acted,  when  it 
appears  by  the  record  that  a  proper 
application  in  writing  was  made  to  the 
court,  and  notice  given  to  the  owner 


of  the  land,  or  he  appeared,  and  it  is 
recited  that  the  court  was  of  opinion  that 
the  applicant  had  lawful  right  to  take 
the  land,  and  the  court  appointed  free- 
holders, and,  with  the  action  of  the 
parties  themselves,  organized  the  com- 
missioners, this  implies  either  the  con- 
sent of  the  owner,  or  the  location  of 
the  land  in  a  city  or  incorporated  town, 
one  or  the  other  of  which  facts  is  in- 
dispensable, though  either  is  sufficient, 
to  authorize  the  judgment  as  to  that 
primary  fact.  Though  after  the  com- 
missioners have  been  appointed,  if  it 
should  appear  on  the  record,  or  \>z 
within  the  recollection  of  the  court, 
that  there  was  no  proof  or  admissions 
of  either  of  these  facts,  the  court  be- 
fore which  the  case  was  pending  should 
set  aside  the  judgment  and  action;  and 
if,  under  any  such  circumstances,  it 
failed  to  do  so,  and  the  facts  should, 
by  bill  of  exceptions  or  otherwise,  ap- 
pear in  the  record,  the  court  of  appeals 
would  reverse  the  judgment.  But 
when  no  such  thing  appears,  the  court 
o^  appeals,  must  presume  that  the 
judgment  of  the  circuit  court  was 
proper,  and  accordingly  affirmed  it. 
Chesapeake,  etc.,  R.  Co.  v.  Pack,  6  W. 
Va.   397,   398. 

Necessity  of  Statement  as  to  At- 
tempt to  Agree  in  Petition.— It  is  not 
necessary  for  the  applicant,  in  his  peti- 
tion for  condemnation,  to  expressly 
state  that  he  can  not  agree  with  the 
owner  on  terms  of  purchase,  as  might 
be  inferred  from  §  7,  ch.  52,  when  read 
alone.  Charleston,  etc..  Bridge  Co.  v. 
Comstock,  36  W.  Va.  263,  15  S.  E.  69. 

"I  observe  that  Mr.  Hutchinson,  in 
his  useful  work  (Hutch.  W.  Va.  Jus- 
tices, §  675,  p.  446),  who  has  evidently 
given  the  whole  subject  careful  con- 
sideration, does  give  in  his  form  of  'pe- 
tition to  condemn  l^nd'  the  allegation, 
*your  petitioner  further  represents  that 
he  is  unable  to  agree  with  the  owners,* 
etc  This  would  seem  to  be  required 
by  implication  from  §  7,  ch.  52,  if  that 
were  the  only  law  upon  the  subject.  It 
certainly  does  no  harm,  might  be  use- 
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ful  in  many  cases,  but  is  not  necessary 
when  the  owner  is  an  infant."  Char- 
leston, etc.,  Bridge  Co.  v,  Comstock,  36 
W.  Va.  263,  15  S.  E.  69,  73. 

C.  JURISDICTION. 

County  Court. — The  general  statute 
relating  to  corporations  (Va.  Code, 
1873,  ch.  56)  confers  no  jurisdiction  on 
a  county  court  to  take  or  appropriate 
land  or  other  property  of  individuals  or 
corporations  for  a  railroad  company. 
Its  only  jurisdiction  in  such  a  case  is 
to  appoint  commissioners  to  ascertain 
and  report  what  compensation  and 
damages  the  owner  of  the  property  is 
entitled  to  receive,  where  he  and  the 
company  can  not  agree  upon  the  ques^ 
tion,  and  to  determine  what  shall  be  a 
just  compensation;  upon  the  payment 
of  which,  the  statute  vests  the  fee-sim- 
ple title  of  the  property  in  the  com- 
pany. Alexandria,  etc.,  R.  Co.  v,  Al- 
exandria, etc.,  R.  Co.,  75  Va.  780. 

The  38th  section  of  ch.  194,  acts  of 
1872-3,  directing  county  courts  in  cer- 
tain cases  to  award  writs  of  ad  quod 
damnum  returnable  to  such  county 
courts  is  repealed  by  the  38th  section 
of  ch.  14,  acts  of  1881,  which  provides 
that  the  county  court  in  such  cases 
shall  institute  and  prosecute  in  their 
names  in  the  circuit  court  proceedings 
to  ascertain  the  just  compensation  to 
be  paid  to  the  tenants  and  proprietors 
of  lands  taken  for  a  public  road.  Her- 
ron  V,  Carson,  26  W.  Va.  62. 

But  the  provisions  in  ch.  88  of  the 
West  Virginia  Acts  of  1872-3,  in  refer- 
ence to  the  manner  in  which  lands 
shall  be  condemned  by  railroad  com- 
panies, is  not  repealed  nor  abrogated 
by  ch.  114,  of  the  acts  of  1875,  and  the 
amendatory  act  of  1879,  ch.  8,  and 
therefore  the  circuit  court  has  no  ju- 
risdiction in  a  case  where  a  railroad 
company  seeks  to  condemn  lands,  the 
jurisdiction  in  such  case  being  confined 
to  the  county  court.  Chesapeake,  etc., 
R.  Co.  V.  Hoard,  16  W.  V.  270;  Chesa- 
peake, etc.,  R.  C.  V,  Patton,  9  W.  Va. 
64&. 


Removal    from    County    to    Qrcuit 

Court.— Under  the  statute  (Code,  I860, 
ch.  174,  §  1)  the  case  of  a  railroad  con>- 
pany  asking  the  county  court  to  ascer- 
tain the  compensation  to  a  landowner 
for  the  land  proposed  to  be  taken  for 
its  purposes,  which  has  remained  in  the 
court  for  more  than  one  year  without 
being  determined,  may  be  removed  to 
the  circuit  court.  And,  in  such  a  case, 
if  the  circuit  court  sets  aside  the  re- 
port of  the  commissioners,  it  should 
not  send  the  case  back  to  the  county 
court,  but  should  take  jurisdiction  of 
the  case,  and  proceed  in  it  with  the 
same  powers  that  are  vested  in  the 
county  court  by  the  statute.  Virginia, 
etc.,  R.  Co.  V.  Campbell,  22  Gratt  437. 

D.  PARTIES. 

The  statute  requires  the  owner  of 
each  parcel  of  real  estate  proposed  to 
be  taken  to  be  made  a  party  to  the 
proceeding.  Charleston,  etc.,  Bridge 
Co.  V.  Comstock,  36  W.  Va.  263,  15  S. 

E.  69. 

Where  there  are  adverse  or  conflict- 
ing claims  to  the  real  estate  proposed 
to  be  taken,  such  claimants  must  be 
made  parties  to  the  proceeding.  Char- 
leston, etc..  Bridge  Co.  v.  Comstock,  36 
W.  Va.  263,  15  S.  E.  69. 

In  case  of  proceedings  against  an  in- 
fant owner,  if  appearance  and  defense 
be  not  m^de  by  his  guardian  the  court 
should  appoint  a  guardian  ad  litem  to 
defend  his  interest,  neither  being,  in 
the  strict,  proper  sense,  a  party  to  the 
suit.  Charleston,  etc.,  Bridge  Co.  ». 
Comstock,  36  W.  Va.  263,  15  S.  E.  69. 
See  post,  "Notice,"  VII,  F. 

E.  APPLICATION  OR  PETITION, 
Allegation  That  Property  Is  Wanted 
for  a  Public  Use. — An  application  to 
condemn  land  for  public  use  must  dis- 
tinctly state  that  the  land  is  needed  for 
public  use,  and  will,  when  condemned, 
be  devoted  to  such  public  use.  Fork 
Ridge  Baptist  Cemetery  Ass'n  v.  Redd, 
33  W.  Va.  262,  10  S.  E.  405. 

Statement  of  Inability  to  Agree  veiUi 
Landowner  as  to  Price. — ^I|  is  not  ii^c-; 
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essary  for  the  applicant,  in  his  petition 
for  condemnation,  to  expressly  state 
that  he  can  not  agree  with  the  owner 
on  terms  of  purchase,  s^s  might  be  in- 
ferred from  §  7,  ch.  52,  when  read 
alone.  Charleston,  etc..  Bridge  Co.  v. 
Comstock,  36  W.  Va.  263,  15  S.  E.  69. 
See  ante,  "Necessity  for  Previous  Ef- 
fort to  Agree  with  I<andowner,"  VII,  B. 
Statement  That  Land  Is  Not  Near 
Dwelling- — An  application  to  condemn 
land  for  cemetery  purposes  should  also 
show  that  the  land  to  be  taken  does 
note  lie  within  400  yards  of  a  dwelling 
house,  unless  to  extend  the  limits  of  a 
cemetery  already  located,  and  then, 
that  such  limits  will  not  be  extended 
nearer  to  any  dwelling  house  which  is 
within  400  yards.  Fork  Ridge  Baptist 
Cemetery  Ass'n  v.  Redd,  33  W.  Va. 
362,  10  S.  E.  405.  See  ante,  "Statutory 
Exemptions,"  III,  C. 

Deacription  of  Land. — ^The  applica- 
tion must  describe  the  land  sought  to 
be  condemned  with  reasonable  cer- 
tainty. Where  the  application  of  a  rail- 
road company  to  condemn  land  for  the 
use  of  its  road,  described  the  land  to 
be  taken,  as  a  strip  of  land  sixty  feet 
in  width,  being  thirty  feet  wide  on  each 
side  of  the  center  line  of  its  road,  con- 
taining 3  and  99-100  acres,  beginning 
at  the  point  where  the  center  line  of 
sakl  railroad  as  located,  crosses  the 
boundary  line  of  the  landowner,  and 
thence  through  his  land  situated  on  a 
certain  creek,  in  a  certain  county,  giv- 
ing the  courses  and  distance  of  the  lines, 
the  general  direction  of  the  curves,  and 
the  radius  of  each  curve,  it  was  held 
that  the  land  proposed  to  be  taken  was 
described  with  "reasonable  certainty" 
as  required  by  §  5,  ch.  18,  W.  Va.  acts, 
1881.  Ohio  River  R.  Co.  v.  Harness, 
24  W.  Va.  511. 

Description  of  Estate  on  Interest  of 
Defendants.— Where  there  is  a  mis- 
statement in  the  application  of  the  es- 
tate of  parties  in  the  reversion  of  the 
land,  and  the  application  is  acted  upon 
by  the  commissioners,  but  before  the 


report  of  the  commissioners  is  form- 
ally filed  the  applicant  asks  leave  of 
the  court  to  discontinue  the  proceed- 
ings because  of  this  mistake,  the  court 
should  dismiss  the  proceedings  at  the 
costs  of  the  applicant.  Chesapeake, 
etc.,  R.  Co.  V.  Bradford,  6  W.  Va.  220. 
Petition  in  Mill  Cases.— See  the  title 
MILLS  AND  MILL  DAMS. 

F.  NOTICE. 

1.  Necessity  of  Notice. 

In  cases  where  private  property  is 
sought  to  be  taken  for  public  use,  the 
owner  of  the  property  must  have  no- 
tice of  the  application  and  an  opportt* 
nity  to  contest  the  taking.  Va.  Code, 
1887,  §  1075;  W.  Va.  Code,  ch.  52,  §  14; 
Varner  v.  Martin,  21  W.  Va.  534;  Pitts- 
burg, etc.,  R.  Co.  V.  Benwood  Iron 
Works,  31  W.  Va.  710,  8  S.  E.  453; 
Mason  v.  Harper's  Ferry  Bridge  Co., 
17  W.  Va.  396;  Baltimore,  etc.,  R.  Co. 
V.  Pittsburg,  etc.,  R.  Co.,  17  W.  Va. 
812;  Keystone  Bridge  Co.  v.  Summers, 
13  W.  Va.  476,  488;  Charleston,  etc., 
Bridge  Co.  v.  Comstock,  36  W.  Va.  275, 
15  S.'E.  73;  Chesapeake,  etc.,  R.  Co.  v. 
Washington,  etc.,  R.  Co.,  99  Va.  715, 
40  S.  E.  20;  Bernard  v.  Brewer,  2 
Wash.  76;  Board  of  Supervisors  v.  Gor- 
rell,  20  Gratt.  484,  511;  Muire  v.  Fal- 
coner, 10  Gratt.  12;  Hope  v,  Norfolk, 
etc.,  R.  Co.,  79  Va.  283,  288;  Carpenter 
V.  Garrett,  75  Va.  129;  Pitzer  v.  Wil- 
liams, 2  Rob.  241;  Tench  v.  Abshire,  90 
Va.   768,   19   S.   E.   779. 

Upon  an  application  for  leave  tD 
build  a  mill,  it  should  appear  to  the 
appellate  court  by  the  record,  that  ths 
party  whos*  property  is  sought  to  be 
condemned,  had  ten  days  previous  no- 
tice of  the  motion  for  a  writ  of  ad 
quod  damnum.  Bernard  v.  Brewer, 
2   Wash.   76. 

But  a  judgment  granting  leave  to  the 
proprietor  of  the  lands  on  both  sides 
of  a  stream  to  erect  thereon  a  mill  and 
dam,  fS  valid  and  sufficient,  though  the 
owner  of  the  land  which  the  inquisition 
finds  will  be  overflowed  had  no  notice 
of  the  time  of  making  the  application 
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for  the  writ  of  ad  quod  damnum,  or  of 
the  time  of  executing  the  same. 
Hunter  v.  Matthews,  1  Rob.  468.  See 
t'^e  title  MILLS  AND  MILL  DAMS. 
2.  To  Whom  Notice  Must  Be  Given. 

Tenant  of  Freehold.— The  statute 
provides  for  service  of  notice  upon  the 
tenant  of  the  freehold,  if  there  be  such 
tenant.  Va.  Code,  1887,  §  1075;  W. 
Va.  Code,  ch.  52,  §  14;  Richmond,  etc., 
R.  Co,  V.  Seaboard,  etc.,  R.  Co.,  103  Va. 
408,  49  S.  E.  512;  Hope  v.  Norfolk,  etc., 
R.  Co.,  79  Va.  283,  288;  Board  of  Super- 
visors V.  Gorrell,  20  Gratt.  512;  Key- 
stone Bridge  Co.  v.  Summers,  13  W. 
Va.  476,  488;  Charleston,  etc..  Bridge 
Co.  V.  Comstock,  36  W.  Va,  275,  15  S. 
E.  69- 

The  tenant  of  the  freehold  to  whom 
notice  must  be  given  in  beginning 
proceedings  under  the  statute  for  the 
condemnation  of  lands  for  public  pur- 
poses means  the  "tenant  in  possession 
appearing  as  the  visible  owner."  Board 
of  Supervisors  v.  Gorrell,  20  Gratt. 
511;  Hope  v.  Norfolk,  etc.,  R.  Co.,  79 
Va.  283,  288;  Keystone  Bridge  Co.  v. 
Summers,  13  W.  Va.  488;  Carpenter  v. 
Garrett,  75  Va.  134;  Charleston,  etc.. 
Bridge  Co.  v.  Comstock,  36  W.  Va.  275, 
15  S.  E.  69. 

"President  Pendleton,  in  delivering 
the  opinion  of  the  court  in  Wood  v, 
Boughan,  1  Call  332,  intimates,  that 
this  was  the  true  construction  of  these 
words  in  the  mill  law  of  Virginia, 
though  it  was  not  then  so  decided. 
This  construction  of  these  words  re- 
ceived some  countenance  from  the  de- 
cisions in  Coleman  v.  Moody,  4  Hen. 
&  M.  1;  and  Anthony  v.  Lawhorne,  1 
Leigh  1;  and  in  the  case  of  Pitzer  v. 
Williams,  2  Rob.  241;  and  Supervisors 
V,  Gorrell,  20  Gratt.  484;  it  was  ex- 
pressly decided,  that  this  was  the  true 
construction  of  these  words  in  this 
law."  Keystone  Bridge  Co.  v.  Sum- 
mers, 13  W.  Va.  476,  488. 

A  widow  to  whom  dower  has  not 
been  assigned,  and  who  continues  in 
the  possession  of  the  mansion  house 
and  plantation  thereto  belonging,  must 


be  considered  as  proprietor  of  the  land 
in  the  meaning  of  the  statute  respect- 
ing writs  of  ad  quod  damnum;  and  a 
motion  by  the  heir,  who  resides  on  the 
land  with  his  mother,  to  dismiss  the 
proceedings  because  notice  was  not 
served  on  him  as  one  of  the  proprietors 
of  the  land,  was  overruled.  Pitzer  v. 
Williams,  2  Rob.  241. 

Infants. — A  statute  requiring  that  the 
owner  of  each  parcel  of  land  proposed 
to  be  taken  shall  be  served  with  notice 
does  not  require  service  on  an  infant 
owner  in  person,  but  the  court  may  or- 
der such  service  if,  at  any  time  during 
the  proceedings,  it  is  suggested  that 
there  are  infant  owners  within  the 
county  who  have  attained  the  age  of 
discretion,  and  who  ought  to  be  per- 
sonally notified.  Charleston,  etc., 
Bridge  Co.  v.  Comstock,  36  W.  Va.  263, 
15  S.  E.  69.    See  the  title  INFANTS. 

If,  at  any  time  during  the  proceed- 
ing, it  is  suggested  that  there  are  in- 
fant owners  who  are  in  the  county,  and 
have  attained  the  age  of  discretion, 
who  ought  to  be  personally  notified, 
the  court  may  so  order.  Charleston, 
etc..  Bridge  Co.  v.  Comstock,  36  W. 
Va.  263,  15  S.  E.  69. 

Guardians. — The  guardian  of  the  in- 
fant owner,  if  there  be  one,  must  be 
notified,  and  as  such  has  a  right  to  ap- 
pear, and  make  any  and  all  proper  de- 
fense for  and  on  behalf  of  his  ward. 
Charleston,  etc..  Bridge  Co.  v.  Com- 
stock, 36  W.  Va.  263,  15  S.  E.  69. 

If  the  guardian  does  not  appear  and 
defend,  the  court  should  appoint  a 
guardian  ad  litem.  Charleston,  etc., 
Bridge  Co.  v.  Comstock,  36  W.  Va. 
263,  15  S.  E.  69.  See  the  titles 
GUARDIAN  AND  WARD;  IN- 
FANTS. 

Leinors.— Under  the  road  law,  ch. 
194,  of  acts  of  1872-3,  in  the  establish- 
ing of  county  roads  by  a  county  court, 
it  is  unnecessary  to  cause  notice  thereof 
to  be  given  to  any  person  having  liens 
on  the  land  to  be  taken,  or  to  any 
claimants  of  such  land,  other  than  the 
tenant  in  possession  of  the  land  as  vis- 


104 


Eminent  Domain 


iblc   owne^.     Keystone   Bridge   Co.   v. 
Summers,  13  W.  Va.  476. 

The  provision  of  the  road  law  mak- 
ing it  unnecessary  to  cause  notice  of 
condemnation  proceedings  to  be  given 
parties  having  liens  on  the  land  to  be 
taken,  or  to  any  claimants  of  such 
and,  other  than  the  tenant  in  posses- 
sion, does  not  violate  the  constitutional 
provision  thj^t  private  property  shall 
not  be  taken  or  damaged  for  public 
use  without  just  compensation,  nor 
does  it  deprive  any  person  of  property 
without  due  process  of  law.  Keystone 
Bridge  Co.  v.  Summers,  13  W.  Va.  476. 

3.  Time  of  Giving  Notice. 

Ten  days  previous  notice  of  the  ap- 
plication shall  be  given,  in  the  mannet 
prescribed,  to  the  tenant  of  the  free- 
hold, his  guardian  or  committee.  Key- 
stone Bridge  Co.  v.  Summers,  13  W. 
Va.  476;  Bernard  v.  Brewer,  2  Wash.  76. 

No  time  being  mentioned  in  the 
statute  for  which  notice  shall  be  given 
to  a  party  upon  whose  land  a  public 
landing  is  to  be  established,  the  no- 
tice may  be  served  any  time  before 
the  return  day,  in  which  case  the  owner 
must  show  the  insufficiency  of  the 
service.  Muire  v.  Falconer,  10 
Gratt.    12. 

At  whatever  stage  of  the  proceedings 
^he  owner  of  the  land  is  notified  to 
appear,  after  such  notice  he  has  the 
right  to  contest  the  appropriation  of 
his  land  to  the  use  of  the  petitioner. 
Baltimore,  etc.,  R.  Co.  v.  Pittsburg, 
etc.,  R.  Co.,  17  W.  Va.  812. 

4.  Constructive  Notice. 

Where  actual  service  can  not  be  had 
on  defendant,  constructive  service,  if 
authorized  by  statute,  is  regarded  as 
due  process  of  law.  Baltimore,  etc.,  R. 
Co.  V.  Pittsburg,  etc.,  R.  Co.,  17  W.  Va. 
£12. 

9.  Appearance  or  Waiver  as  Dispensing 

with  Notice. 

Where   all   of   the   parties   interested 

in    the    establishment    of    a     road    are 

cither  notified  to  appear  or  waive  no- 


tice, no  objection  for  want  of  notice 
ca^n  be  made.  Tench  v.  Abshire,  90 
Va.  768,  19  S.  E.  779. 

Notice  of  an  application  to  take  land 
for  a  mill  might  be  dispensed  with,  if 
the  record  shows  that  the  proprietor 
appeared  and  contested  the  applica- 
tion, upon  the  merits;  but  a  general 
appearance  will  not  be  sufficient.  Ber- 
nard V,  Brewer,  2  Wash.  76. 

A  party  upon  whose  land  a  public 
landing  is  sought  to  be  established, 
having  made  himself  a  party  in  the 
cause,  and  taken  an  appeal,  upon  which 
all  the  proceedings  subsequent  to  the 
report  of  the  viewers  were  quashed; 
and  it  being  proved  that  after  the  cause 
went  back  he  was  served  with  notice, 
and  he  having  appeared  and  opposed 
the  establishment  of  the  landing,  with- 
out objecting  to  the  sufficiency  of  the 
notice,  can  not  object  to  it  in  the  ap- 
pellate court  Muire  v.  Falconer,  10 
Gratt.  12. 

G.     PROCEEDINGS     TO     ASSESS 

COMPENSATION. 
1.  Assessment  by  Commissioners, 
a.  In  General. 

If  the  parties  can  not  agree  upon  the 
amount  to  be  paid  for  the  land  taken, 
five  disinterested  freeholders  shall  be 
appointed  by  the  court  of  the  county 
or  the  corporation  in  which  such  land 
or  the  greater  part  thereof  lies,  for  the 
purpose  of  ascertaining  a  just  compen- 
sation for  the  land.  Va.  Code,  1887.  § 
1074;  W.  Va.  Code,  ch.  52,  §  7.  Crawford 
V.  Valley  R.  Co.,  25  Gratt.  467;  Rich- 
mond Traction  Co.  v.  Murphy,  98  Va. 
104,  34  S.  E.  982;  Crenford  Paving 
Co.  V.  B^um,  97  Va.  501,  24  S.  E.  906; 
Mitchell  V.  Thorne,  21  Gratt.  164,  165; 
Heninger  v.  Peery,  102  Va.  896,  899, 
900,  47  S.  E.  1013;  Richmond,  etc.,  R. 
Co.  V.  Seaboard,  etc.,  R.  Co.,  103  Va. 
399,  49  S.  E.  512;  Richmond,  etc.,  R. 
Co.  V,  Chamblin,  100  Va.  401,  41  S.  E. 
750;  Chesapeake,  etc.,  R.  Co.  v.  Pack, 
6  W.  Va.  397;  Supervisors  v.  Stout,  9 
V.  Va.  703:  -^teenrod  v.  Wheeling,  etc., 
R.  Co.,  27  \Y,  Va.  1. 
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b.  Qualification  of  Commitsionera. 
The  statute  requires  the  commis- 
sioners to  be  freeholders.  Charleston, 
etc..  Bridge  Co.  v.  Comstock,  36  W. 
Va.  263,  15  S.  E.  69;  Supervisors  v. 
Stout,  9  W.  Va.  703. 

Where  the  mode  of  procedure  pre- 
scribed by  law,  for  the  condemnation 
of  land  provides  that  the  commission- 
ers appointed  to  make  the  condemna- 
tion and  assess  the  value  of  the 
property,  shall  be  freeholders,  and  the 
defendant  is  present  at  the  time  the 
commissioners  are  appointed,  and  par- 
ticipates in  the  procedure  of  appoint- 
ment, it  is  his  duty  to  see  that  all  the 
commissioners  are  freeholders.  And 
if  he  is  cognizant  at  the  time  the  ap- 
pointment is  made,  tTiat  one  of  the 
commissioners  is  not  a  freeholder  he 
must  enter  an  objection,  and  if  he  fails 
to  do  so  this  amounts  to  a  waiver. 
Supervisors  v.  Stout,  9  W.  Va.  703. 

Interest  of  Commissioner. — A  report 
of  commissioners  to  condemn'  land  for 
municipal  purposes  will  not  be  quashed 
on  the  ground  that  a  commissioner  ap- 
pointed at  the  instance  of  the  munic- 
ipality was  interested,  where  the 
record  does  not  show  that  the  munic- 
ipality was  ignorant  that  he  was  inter- 
ested when  so  appointed;  and  igno- 
rance of  the  attorney  making  the 
motion  for  the  appointment  is  not  evi- 
dence of  the  municipality's  ignorance. 
But  if  the  commissioner  was  interested 
and  disqualified,  and  the  municipality 
was  ignorant,  the  report  will  not  be 
quashed  if  the  record  shows  that  the 
damages  assessed  are  not  excessive. 
Roanoke  v.  Berkowitz,  80  Va.  616. 

c.  Appointment  of  Commissioners. 

The  filing  of  the  map  and  profile  of 
the  location  of  the  road  in  the  office  of 
the  secretary  of  the  state,  and  in  the 
office  of  the  clerk  of  the  county  court 
of  each  county  in  which  any  part  of  the 
road  is  located,  is  not  a  condition  prece- 
dent to  the  appointment  of  commission- 
ers to  ascertain  a  just  compensation  to 
the  owners  of  the  real  estate  proposed 


to  be  lawfully  taken  for  the  pttrpofte^  of 
such  roa.d;  but  the  circuit  court  may  in 
its  discretion  require  such  map,  or  such 
part  as  may  be  needed,  to  be  filed  or 
produced  before  appointing  commi*- 
sioners.  Wheeling  Bridge,  etc.,  Co.  v, 
Camden,  etc..  Oil  Co.,  85  W.  Va.  JM)5. 
13  S.  E.  309. 

A  judgment  appointing  commission' 
ers  to  fix  a  jost  compensation  for  land 
proposed  to  be  taken  in  condemnation 
proceedings  is  not  such  a  final  judg- 
ment as  will  admit  of  an  appeal.  Lud- 
low V,  Norfolk,  87  Va.  319,  12  S.  E.  61»; 
Postal  Tel.  Cable  Co.  v.  Norfolk,  etc., 
R.  Co.,  87  Va.  349,  12  S.  E.  613;  Rich- 
mond, etc.,  R.  Co.  V.  Johnson,  99  Va. 
282,  38  S.   E.  195. 

And  where  a  report  of  the  commis- 
sioners is  returned  to  court,  and  its 
return  entered  of  record,  and  the  sum 
fixed  as  compensation  is  paid  into 
court,  and  the  Undowner  moves  to 
set  aside  the  order  appointing  commis- 
sioners and  the  motion  is  overruled, 
upon  which  an  appeal  is  taken,  the  ap- 
peal is  not  properly  taken  because  the 
court  not  having  acted  upon  the  report, 
there  is  no  final  judgment  Pack  v, 
Chesapeake,  etc.,  R.  Co.,  5  W.  Va.  118. 

As  to  necessity  for  previous  effort  to 
agree  with  landowners,  see  ante,  "Ne- 
cessity for  Previous  Effort  to  Agree 
with  Landowner,"  VII,  B. 

d.    Nature  and  Extent  of  Duties. 

The  commissioners  are  charged  with 
no  inquiry  as  to  the  consent  of  the 
owner,  and  nothing  as  to  that  fact  can 
be  properly  presented  to  or  consid- 
ered by  them.  Chesapeake,  etc,  R« 
Co.  V.  Pack,  6  W.  Va.  397,  399. 

When  commissioners  are  appointed 
by  a  county  or  corporation  court,  un- 
der §  6,  ch.  56,  of  the  Code  of  18<30. 
for  the  purpose  of  ascertaining  what 
will  be  a  just  compensation  to  the 
tenant  of  the  freehold  for  land  taken 
for  a  work  of  intermal  improvement,  it 
is  the  duty  of  such  commtssioners  to 
hear  all  the  legal  and  relevant  testi- 
mony  offered   by   either  party   bearing 
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upon  the  question  of  such  compensa- 
tion. Washington,  etc.,  R.  Co.  v.  Swit- 
zer,  26  Gratt.  661. 

e.  View  by  Commissioners. 

The  statute  directs  that  in  the  per- 
formance of  their  duty  to  ascertain 
what  is  the  just  compensation  for  land 
taken,  the  commissioners  shall  them- 
selves view  the  land.  Cranford  Paving 
Co.  V.  Baum,  97  Va.  501,  24  S.  E.  906; 
Richmond,  etc.,  R.  Co.  v.  Seaboard, 
etc.,  R.  Co.,  103  Va.  399,  408,  49  S.  E. 
512;  Charleston,  etc.,  Bridge  Co.  v. 
Comstock,  36  W.  Va.  263,  16  S.  E.  69. 

The  law  lays  great  stress  upon  the 
matter  of  the  view,  and  justly  attaches 
great  weight  to  the  report  of  the  com- 
missioners. They  are  greatly  aided  by 
the  evidence  of  their  own  senses. 
Cranford  Paving  Co.  v.  Baum,  97  Va. 
501,  24  S.  E.  906;  Richmond,  etc.,  R. 
Co.  V.  Seaboard,  etc.,  R.  Co.,  103  Va. 
390,  408,  49  S.  E.  512. 

f.  Report. 

(1)  In  General. 

The  report  of  the  commissioners 
shall  be  returned  to  the  court  of  the 
county  or  corporation;  unless  good 
cause  be  shown  against  it,  it  shall  be 
confirmed  and  recorded.  Va.  Code, 
1887,  §  1079;  W.  Va.  Code,  ch.  52,  §  14; 
Crawford  v.  Valley  R.  Co.,  25  Gratt. 
467;  Richmond  Traction  Co.  v.  Mur- 
phy, 98  Va.  104,  34  S.  E.  982;  Cranford 
Paving  Co.  v.  Baum,  97  Va.  501,  24  S. 
E.  906;  Mitchell  v.  Thorne,  21  Gratt. 
165;  Heninger  v.  Peery,  102  Va.  896, 
899,  900,  47  S.  E.  1013;  Richmond,  etc., 
R.  Co.  V.  Seaboard,  etc.,  R.  Co.,  103  Va. 
199,  49  S.  E.  512;  Richmond,  etc.,  R.  Co. 
V,  Chamblin,  106  Va.  401,  41  S.  E.  750; 
Chesapeake,  etc.,  R.  Co.  v.  Pack,  6  W. 
Va.  397;  Supervisors  r.  Stout,  9  W.  Va, 
703;  Steenrod  v.  Wheeling,  etc.,  R. 
Co.,  27  W.  Va.  1. 
(3)  Form  and  Requisites. 

Necessity  of  Showing  Public  Char- 
acter of  Use.— -Where  land  is  sought  to 
be  taken  for  a  use  which  is  claimed 
to  be  a  public  use,  the  report  of  the 
commissioners    and   the   evidence   pro- 


duced before  them  must  show  that  the 
use  is  public.  Salt  Co.  v.  Brown,  7  W. 
Va.  191. 

Report  Must  Fix  Compensation  in 
Money. — The  report  of  the  commis- 
sioners, made  under  the  provisions  of 
the  statute  (ch.  42,  W.  Va.  Code) 
should  not  be  confirmed  where  the 
compensation  to  which  the  party  is 
entitled  is  not  exclusively  given  in 
money,  where  the  party  himself  ob- 
jects to  the  report  on  this  ground. 
Chesapeake,  etc.,  R.  Co.  v.  Patton,  6 
W.  Va.  147;  Railroad  Co.  v.  Halstead, 
7  W.  Va.  301. 

Conditional  Award  of  Damages.— 
Under  the  evidence  in  this  cause,  it  was 
not  error  in  the  trial  court  to  strike 
out,  as  surplusage,  a  clause  in  the  re- 
port of  the  commissioners  to  assess 
damages  to  the  effect  that  the  con- 
demned property  was  to  be  acquired 
on  condition  that  the  railroad  company 
should,  on  the  application  of  the  de- 
fendants in  error,  construct  a  desig- 
nated spur  track  at  a  cost  of  $500,  to 
be  paid  by  the  defendants  in  error. 
Richmond,  etc.,  R.  Co.  v,  Chamblin, 
100  Va.  401,  41  S.  E.  750. 

The  company  has  no  right  to  con- 
struct their  road  in  any  other  manner 
than  that  provided  for  in  the  report  of 
the  commissioners;  and  the  commis- 
sioners have  no  authority  to  assess  a 
present  amount  to  be  paid  for  the 
property  and  an  additional  amount  to 
be  prid  by  the  company  should  they 
subsequently  construct  their  road  with- 
out the  proper  culverts.  And  the  com- 
pany is  liable  to  the  actions  of  the 
parties  injur -d  by  a  deviation  from  the 
mode  of  construction  which  governed 
the  unconditional  assessment  of  dam- 
ages, for  the  injury  resulting  from  such 
deviation.  Winchester,  etc.,  R.  Co.  v, 
Washington,  1  Rob.  67. 

(3)  Conclusiveness. 

In  General.— The  report  of  the  com- 
missioners, if  no  illegality  or  irregular- 
ity appears  on  its  face,  is  prima  facie 
evidence  of  the  propriety  and  correct- 
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ness  of  the  award,  and  under  the  plain 
mandate,  as  well  as  the  spirit  of  the 
statute,  the  report  must  be  affirmed 
and  carried  into  effect  by  the  judgment 
of  the  court,  unless,  in  the  words  of 
the  statute,  "good  cause  be  shown 
against  it."  Crawford  v.  Valley  R.  Co., 
25  Gratt.  467;  Richmond  Traction  Co. 
V,  Murphy,  98  Va.  104,  34  S.  E.  982; 
Cranford  Paving  Co.  v.  Baum,  97  Va. 
503,  24  S.  E.  906;  Heninger  v.  Peery, 
102  Va.  896,  900,  47  S.  E.  1013;  Rich- 
mond, etc.,  R.  Co.  V.  Seaboard,  etc., 
R  Co.,  103  Va.  399,  49  S.  E.  512;  Ches- 
apeake, etc.,  R.  Co.  V,  Pack,  6  W.  Va. 
397. 

Great  weight  is  to  be  allowed  to  the 
report  of  the  commissioners  to  assess 
damages  in  condemnation  proceedings. 
Cranford  Paving  Co.  v.  Baum,  97  Va. 
503,  24   S.   E.   906;  Heninger  v.   Peery, 

102  Va.  900,  47  S.  E.  1013;  Richmond, 
etc.,  R.   Co.  V.   Seaboard,  etc.,  R.   Co., 

103  Va.  399,  49  S.  E.  512;  Chesapeake, 
etc.,  R.  Co.  V.  Pack,  6  W.  Va.  399; 
Crawford  v.  Valley  R.  Co.,  25  Gratt. 
467. 

The  assessment  will  not  be  disturbed 
except  in  a  very  clear  case  of  error. 
The  commissioners  are  disinterested 
freeholders,  selected  for  their  fitness, 
act  under  oath,  and  possess  the  ad- 
vantage of  inspecting  the  property  and 
of  seeing  the  witnesses  and  hearing 
them  testify.  The  law  lays  great  stress 
upon  the  matter  of  the  view,  the  effect 
of  which  can  not  always  be  transmitted. 
Furthermore,  the  statute  requires  that 
their  report  shall  be  taken  as  prima 
facie  correct.  Richmond,  etc.,  R.  Co. 
V,  Seaboard,  etc.,  R.  Co.,  103  Va.  399, 
49  S.  E.  512;  Chesapeake,  etc.,  R.  Co. 
V.  Pack,  6  W.  Va.  397,  399. 

On  Question  of  Damages. — It  would 
require  very  strong  evidence  of  inad- 
equacy or  excess  in  the  appraised  value 
of  the  land  and  damages,  to  influence 
the  court,  for  that  cause  alone,  to  set 
asiie  the  report.  Chesapeake,  etc.,  R. 
Co.  V,  Pack,  6  W.  Va.  397,  399;  Cran- 
ford Pavinj?  Co.  w  Baum,  97  Va.  501, 
24  S.  E.  906 


A  report  of  commissioners  to  assess 
damages  to  the  landowner  is  taken  as 
conclusive  on  the  question  of  damages 
until  it  is  shown  to  the  satisfaction  of 
the  court  to  be  incorrect.  Cranford  Pav- 
ing Co.  V.  Baum,  97  Va.  501,  24  S.  E. 
906;  Mitchell  v.  Thorne,  21  Gratt.  164; 
Supervisors  v.  Stout,  9  W.  Va.  703. 

Where,  in  proceedings  to  condemn 
lands  for  railroad  purposes,  the  com- 
missioners assessed  the  damages  and 
designated  a  named  sum  as  having 
been  allowed  for  fencing  on  either  side 
of  the  roadbed,  upon  exceptions  to  the 
report,  it  was  held  that  the  company 
had  not  the  option  of  fencing  the  road- 
bed or  suffering  the  penalty;  and  the 
assessment  of  damages,  allowing  for 
the  costs  of  fencing,  was  proper  and 
binding.  Norfolk,  etc.,  R.  Co.  v,  Ste- 
phens, 85  Va.  302,  7  S.  E.  251. 

If  the  landowner  remits  all  of  com- 
pensation awarded  in  excess  of  a  just 
compensation,  it  is  no  objection  that 
the  finding  was  excessive.  Ohio  River 
R.  Co.  V.  Blake,  38  W.  Va.  718,  18  S. 
E.  957. 

(4)  Confirmation  of  Report. 

(a)  In  General. 

The  report  of  the  commissioners  is 
presumed  to  be  correct,  if  regular  upon 
its  face,  and  in  the  absence  of  cause 
shown  for  setting  it  aside,  it  will  be 
confirmed  by  the  court.  Crawford  v. 
Valley  R.  Co.,  25  Gratt.  467;  Rich- 
mond Traction  Co.  v.  Murphy,  98  Va. 
104,  34  S.  E.  982;  Cranford  Paving  Co. 
V,  Baum,  97  Va.  501,  24  S.  E.  906;  Hen- 
inger V.  Peery,  102  Va.  896,  900,  47  S. 
E.  1013;  Richmond,  etc.,  R.  Co.  v.  Sea- 
board, etc.,  R.  Co.,  103  Va.  399,  49  S. 
E  512;  Chesapeake,  etc.,  R.  Co.  v. 
Pack,  6  W.  Va.  397.  See  ante,  *'Con- 
clusiveness,"  VII,  G,  1,  f,   (3). 

(b)  Continuance  of  Motion  to  Confirm. 
In  view  of  the  provisions  of  chapter 

46  of  the  Virginia  Code  to  secure 
speedy  action  in  condemnation  pro- 
ceedings instituted  by  internal  im- 
provement companies,  and  to  transfer 
litigation  about  title  from  the  land  to 
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the  fund  paid  into  court,  it  is  not  error 
to  refuse  a  continuance  of  a  motion  to 
confirm  the  report  of  commissioners 
assessing  damages  until  another  suit  to 
settle  the  title  to  the  land  has  been  de- 
cided. This  is  especially  so  where  the 
party  complaining  is  a  party  to  the 
condemnation  proceedings,  and  has 
abundant  opportunity  of  introducing 
evidence  in  his  behalf,  and  of  being 
heard  by  counsel.  Richmond,  etc.,  R. 
Co.  V,  Seaboard,  etc.,  R.  Co.,  103  Va. 
399,  49  S.  E.  512.  See  the  title  CON- 
TINUANCES,  vol.   3,   p.   270. 

(8)  Exceptions  to  Report, 
(a)  Who  May  Except. 

When  the  report  is  returned  to  the 
court  either  party  may  show  cause 
against  its  confirmation,  upon  the 
grounds  of  excessive  or  inadequate 
compensation,  improper  conduct  of  the 
commissioners  in  refusing  or  failing  to 
hear  legal  and  proper  evidence,  or  by 
proof  of  any  other  fact  tending  to  show 
that  the  report  ought  not  to  be  con- 
firmed. Washington,  etc.,  R.  Co.  v. 
Switzer,  26  Gratt.  661. 

But  where  the  board  of  supervisors 
of  ^  county  have  certain  land  con- 
demned for  the  purpose  of  building  a 
courthouse,  clerk's  office  and  jail 
thereon,  no  objection  being  made  by 
the  owners  of  the  land,  other  persons 
have  no  right  to  object  to  the  confirma- 
tion of  the  report,  and  in  such  case 
the  circuit  court  of  the  county  has  no 
jurisdiction  on  the  application  of  these 
persons  to  award  a  writ  of  error  and 
supersedeas  to  the  judgment  of  the 
county  court  refusing  to  admit  them  as 
parties.  Board  of  Supervisors  v. 
Gorrell,  20  Gratt.  484. 

In  such  a  case  the  circuit  court  of 
the  county  has  no  jurisdiction,  on  the 
application  of  these  citizens,  to  award 
a  writ  of  error  and  supersedeas  to  the 
judgment  of  the  county  court  refusing 
to  admit  such  citizens  as  parties,  and 
confirming  the  report  of  the  commis- 
sioners. Board  of  Supervisors  v.  Gor- 
rell, 20  Gratt  484. 


(b)  Time  of  Excepting. 

Where  a  report  of  commissioners 
appointed  to  ascertain  the  damages  for 
land  taken  by  a  railroad  company 
shows  no  error  or  defect  upon  its  face 
and  is  not  excepted  to  in  the  court  be- 
low, it  can  not  be  objected  to  in  the 
appellate  court,  because  upon  the 
whole  record  of  the  suit  it  appears 
th^t  it  is  possible  or  even  probable  that 
the  commissioners  may  have  included 
improper  items  in  theif  ascertainment 
of  the  damages  reported  by  them. 
Steenrod  v.  Wheeling,  etc.,  R.  Co.,  27 
W.  Va.  1. 

(c)  Necessity  for  Exception  to  Specify 
All  Grounds  of  Objection. 

Where,  on  the  motion  of  the 
company,  a  rule  is  made  on  the 
tenant  of  the  freehold  to  show 
cause  why  the  report  and  assess- 
ment of  the  commissioners,  should  not 
be  set  aside,  upon  the  ground  that  the 
assessment  is  excessive,  and  why  other 
commissioners  should  not  make  the 
assessment,  upon  the  hearing,  the  com- 
pany will  not  be  confined  to  the  spe- 
cific objection  therein  suggested  to 
the  confirmation  of  the  report,  but  the 
company  may  impeach  it  by  showing 
that  the  commissioners  had  improperly 
refused  or  failed  to  hear  legal  testi- 
mony offered  by  the  company  upon  the 
question  of  compensation  and  dam- 
age. Washington,  etc.,  R.  Co.  v.  Swit- 
zer, 26  Gratt.  661. 

(d)  Effect  on  Title  or  Possession  of 
Land. 

Where  there  are  exceptions  to  the 
report,  the  party  seeking  to  condemn 
the  land  may  pay  the  money  into  court, 
and  may  thereupon  enter  into  and  con- 
struct its  works  upon  and  through  that 
part  of  the  land  described  in  the  com- 
missioners' report.  But  this  gives  the 
party  condemning  no  title  to  the  land 
until  there  is  a  final  judgment  of  the 
court  fixing  the  amount  of  compensa- 
tion, and  the  payment  of  the  same  to 
the  party  or  parties  entitled,  or  into 
court.    Va.  Code,  §§  1081,  1083;  Robin- 
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son  V,  Crenshaw,  84  Va.  348,  5  S.  E. 
222;  Va.-Carolitia  R.  Co.  v.  Booker,  99 
Va.  633,  39  S.  E.  591. 

e.  Setting  Aside  Report. 

Where  it  plainly  appears  that  the 
report  is  based  upon  a  false  premise, 
and  the  commissioners  have  omitted  an 
essential  element  affecting  the  amount 
of  compensation  to  which  the  land- 
owner is  entitled,  it  will  not  hesitate  to 
quash  the  report  for  that  reason  and 
appoint  a  new  commission  to  reassess 
the  damages.  Heninger  v.  Peery,  102 
Va.  896,  900,  47  S.  E.  1013.  See  ante, 
"Confirmation   of   Report,"   VII,   G,   1, 

f.  (4). 

8.  Assessment  by  Jury. 

See  the  title  JURY. 
a.  Right  to  Jury  Trial. 

The  constitution  of  West  Virginia 
provides  that  "when  required  by  either 
of  the  parties,  such  compensation  shall 
be  ascertained  by  an  impartial  jury  of 
twelve  freeholders,"  therefore,  when 
an  issue  is  awarded,  if  either  party  to 
the  cause  require  it,  the  order  award- 
ing the  said  issue  shall  provide,  that  it 
shall  be  tried  by  an  impartial  jury  of 
twelve  freeholders.  Mason  v.  Har- 
per's Ferry  Bridge  Co.,  17  W.  Va.  396. 

Though  in  a  case  where  a  railroad 
company  seeking  to  condemn  land  for 
its  track,  the  defendant,  with  a  view  to 
certain  preliminary  steps  proposed  to 
be  taken  by  him,  waives  for  the  time  a 
right  to  have  his  damages  assessed  by 
him,  yet  when  the  preliminary  matters 
are  disposed  of  by  the  court's  refusal 
to  entertain  them,  he  may  have  his 
damages  assessed  by  a  jury.  Railroad 
Co.  V.  Foreman,  24  W.  Va.  662. 

And  although  a  railroad  company 
has  instituted  proceedings,  under  the 
West  Virginia  Code,  to  comdcmn  land, 
and  has  taken  possession  of  the  land, 
under  the  provisions  of  the  20th  sec- 
tion of  chapter  42  of  the  Code,  yet  the 
landowner,  or  the  railroad  company, 
has  a  right  to  require  that  the  com- 
pensation to  be  paid,  shall  be  ascer- 
tained by  an  impartial  jury  of  twelve 


freeholders.     Chesapeake,   etc.,   R.    Co. 
V.  Patton,  9  W.  Va.  147. 

Where  there  are  two  or  more  con- 
flicting claims  to  the  same  parcel,  and 
more  than  one  of  the  claimant's  de- 
mand a  trial  by  jury,  such  trial  must 
be  at  one  and  the  same  time  before  the 
jury.  Charleston,  etc..  Bridge  Co.  v. 
Comstock,  36  W.  Va.  263,  15  S.  E.  69. 

b.  Qualification  of  Jurors. 

The  jurors  impaneled  to  assess  the 
compensation  to  the  landowner  must 
be  freeholders.  Mason  v.  Harper's 
Ferry  Bridge  Co.,  17  W.  Va.  396; 
Charleston,  etc..  Bridge  Co.  v.  Com- 
stock, 36  W.  Va.  263,  15  S.  E.  69;  Ohio 
River  R.  Co.  v.  Blake,  38  W.  Va.  718, 
18  S.  E.  957;  Chesapeake,  etc.,  R.  Co. 
V.  Patton,  6  W.  Va.  147. 

It  is  guaranteed  by  the  constitution 
that  the  jury  shall  be  freeholders. 
Charleston,  etc..  Bridge  Co.  v.  Com- 
stock, 36  W.  Va.  263,  15  S.  E.  69. 

In  condemnation  proceedings  a  ju- 
ror is  not  rendered  incompetent  be- 
cause he  is  a  citizen  of  the  county  in 
which  the  land  is  and  liable  to  the 
county  levies,  though  the  county  may 
be  interested  in  the  suit.  Baltimore, 
etc.,  R.  Co.  V.  Pittsburg,  etc.,  R,  Co., 
17  W.  Va.  812. 

Necessity  for  Record  to  Show  Qual- 
ification of  Jurors. — The  order  impan- 
eling the  jury  should  in  some  way 
show  that  the  jurors  are  freeholders, 
either  expressly  or  by  necessary  im- 
plication. Charleston,  etc.,  Bridge  Co. 
V.  Comstock,  36  W.  Va.  263,  15  S.  E. 
69.  See  also,  Ohio  River  R.  Co.  v. 
Ward,  35  W.  Va.  481,  14  S.   E.   143. 

When  an  order  is  made  by  the  chan- 
cellor directing  an  issue  of  quantum 
damnificatus  in  a*  suit  between  the 
owner  of  property  and  an  internal  im- 
provement company,  the  order  should 
state  that  the  issue  is  to  be  tried  by  a 
jury  of  twelve  freeholders,  if  either 
party  desires  it.  Ohio  River  R.  Co.  v. 
Ward,  35  W.  Va.  481,  14  S.  E.  142. 

But  the  record  need  n«t  show  in 
terms  that  a  jury  formed  under  §  17, 
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ch.  42,  of  the  Code  of  West  Virginia, 
in  a  proceeding  to  take  land  or  ma- 
terial therefrom  for  public  use,  are 
freeholders;  for  where  the  record 
shows  that  the  jurors  were  "drawn, 
elected,  tried  and  sworn  in  the  man- 
ner required  by  law"  it  will  be  pre- 
sumed that  they  were  freeholders. 
Ohio  River  R.  Co.  v.  Blake,  38  W.  Va. 
718,  18   S.   E.  »57. 

Presumptioii  as  to  Qualification  of 
Jurors. — When  an  appeal  is  taken  in  a 
case  by  a  party  seeking  to  exercise  the 
right  of  eminent  domain,  it  will  be 
presumed  by  the  appellate  court  that 
all  the  jurors  who  assessed  the  value 
of  the  land  and  the  damages  to  the  res- 
idue, were  freeholders,  though  it  be 
not  so  stated  expressly  in  the  record. 
Chesapeake,  etc.,  R.  Co.  v.  Patton,  9 
W.  Va.  648. 

Objection  to  Jurors  for  Want  of 
Qualifications. — It  is  too  late  after  ver- 
dict to  object  to  a  juror  for  want  of 
freehold  qualifications  where  the  ob- 
jection is  based  on  affidavit  or  other 
matters  dehors  the  record.  Ohio  River 
R.  Co.  V,  Blake,  -i  W.  Va.  718,  18  S. 
E.  957. 

And  an  affidavit  made  after  the 
rendition  of  the  verdict  that  a  portion 
of  the  jury  were  not  freeholders,  is 
not  a  ground  for  setting  aside  the  ver- 
dict. Chesapeake,  etc.,  R.  Co.  v,  Pat- 
ton,  9  W.  Va.  648. 

c.  Oath  of  Jury. 

Although  the  oath  taken  by  the  jury 
is  not  in  the  exact  form  in  which  it 
should  be  administered,  yet,  if  it  be 
apparent  that  the  jury  had  before 
them  the  proper  matters  for  their  con- 
sideration and  that  the  landowner 
could  have  suffered  no  damage  because 
of  th€  informality,  the  verdict  is  valid. 
Railroad  Co.  v.  Foreman,  24  W.  Va. 
062. 

d.  View  by  Jury. 

The  parties  have  a  right  to  have  the 
premises  vievcd  by  the  jury  as  well  as 
by  the  cofPTriss- oners,  for  the  ascer- 
tainment   of    facts,     before    rendering 


their  verdict.  Charleston,  etc..  Bridge 
Co.  ir.  Comstock,  36  W.  Va.  203,  15  S. 
E.  69. 

e.  Verdict  or  Findings. 

A  jury,  may  find  that  a  portion  of  the 
land  sought  to  be  condemned  may  be 
taken,  and  the  residue  may  not.  Bal- 
timore, etc.,  R.  Co.  V,  Pittsburg,  etc., 
R.  Co.,  17  W.  Va.  812. 

Necessity  of  Date. — ^A  date  to  the  in- 
quisition, upon  a  writ  of  ad  quod  dam- 
num is  not  essential,  if  it  be  stated  un- 
der the  hands  and  seals  of  the  jurors 
that  in  obedience  to  the  annexed  writ, 
they  viewed  the  land  in  question. 
Dawson  v.  Moons,  4  Munf.  535,  538. 

Presumption  in  Favor  of  Finding.— 
In  the  absence  of  evidence  showing  that 
the  damages  assessed  are  insufficient, 
the  inquest  taken  upon  the  ground 
must  be  deemed  conclusive  on  the  ques- 
tion.   Muire  v.  Falconer,  10  Gratt.  12. 

Where,  upon  a  fair  and  reasonable 
construction  of  the  inquisition  and  pro- 
ceedings they  are  substantially  respon- 
sive to  the  requirements  of  the  statute, 
that  is  sufficient.  Charleston,  etc., 
Bridge  Co.  v.  Comstock,  36  W.  Va. 
263,  15   S.   E.  69. 

Certainty. — A  verdict  of  a  jury  as- 
certaining that  a  certain  sum  will  be 
a  sufficient  compensation  for  "so  much 
of  the  real  estate  of  the  owner,  men- 
tioned and  described  in  the  within  ap- 
plication as  is  proposed  to  be  taken," 
describes  the  land  with  sufficient  cer- 
tainty. Ohio  River  R.  Co.  v.  Harness, 
24  W.  Va.  511. 

Requisites  and  Sufficiency. — And  an 
inquisition  taken  under  the  15th  sec- 
tion of  the  Virginia  Act  incorporating 
the  Chesapeake  and  Ohio  Canal  Com- 
pany should  state  specifically  and  sep- 
arately the  value  of  the  land  condemned 
in  perpetuity,  and  the  quantity  and 
quality  of  the  estate  in  the  land 
condemned  for  temporary  purposes; 
and  should  also  state  separately 
the  damages  estimated  on  each 
separate  source  of  damage;  so  that 
the      inquisition      will      ascertain      th« 
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damages  which  have  been  estimated, 
and  will  protect  the  company  from  any 
future  demand  for  these  damages. 
Chesapeake,  etc.,  Can^I  Co.  v.  Hoye, 
2  Gratt.  511,  514. 

But  it  is  not  necessary,  either  in  the 
writ  or  inquest,  that  the  land  injured 
should  have  been  set  out  by  metes  and 
bounds;  and  the  finding  in  the  inquest, 
that  the  proprietors  have  been  injured 
by  the  overflowing  of  the  waters  of 
the  river,  produced  by  the  erection  of 
the  dam,  and  that  the  damages  as- 
sessed, arose  from  that  C2(use,  is  sufH- 
cient  Nash  v.  Upper  Appomattox  Co., 
5  Gratt  332. 

Inquest  on  Defective  Writ  of  Ad 
Quod  Damnum. — Upon  an  application 
for  the  change  of  a  road  the  writ  of  ad 
quod  damnum  is  defective  for  not  di- 
recting an  inquiry  as  to  the  damages  to 
the  residue  of  the  tract  beyond  the 
peculiar  benefits  which  will  be  derived 
in  respect  to  such  residue  from  the 
road.  An  inquest  t^ken  on  such  writ 
is  defective,  and  both  writ  and  inquest 
will  be  quashed  on  motion  made  at  the 
proper  time,  but  the  defendant  by 
failing  to  make  the  motion  in  the 
county  court  waives  this  objection. 
Mitchell  V.  Thorne,  21  Gratt.  164. 

Grounds  of  Quashal  of  Inquisition. — 
The  court  may  quash  an  inquisition, 
for  error  appearing  on  its  face,  or 
made  to  appear  by  proof  at  the  hearing. 
Chesapeake,  etc..  Canal  Co.  v.  Hoye,  2 
Gratt  511. 

Modes  of  Objecting  to  Inqbest. — 
The  regular  mode  of  objecting  to  the 
inquest  of  the  jury  on  account  of  the 
small  amount  of  damages  assessed  is 
by  a  motion  to  quash  the  inquest,  on 
which  motion  evidence  may  be  heard 
to  prove  that  the  damage  s^ssessed  is 
sufficient  This  objection  may,  how- 
ever, be  made  on  the  hearing,  and  evi- 
dence may  then  be  introduced  by  either 
party  to  show  that  the  damages  as- 
sessed are  either  adequate  or  inade- 
quate. And  upon  appeal  by  the  de- 
fendant, to  the  circuit  court,  he  is  en- 


titled to  introduce  evidence  upon  the 
same  point.  Mitchell  v.  Thorne,  21 
Gratt   164. 

Setting  Aside  Verdict — A  verdict 
finding  an  amount  of  compensation  in 
a  proceeding  by  a  railroad  company 
to  condemn  land  that  is  so  high  that 
it  must  be  attributed  to  prejudice,  pas- 
sion, bias,  partiality,  or  mistake  of  law 
or  judgment,  will  be  set  aside.  Nor- 
folk, etc.,  R.  Co.  V.  Nighbert,  46  W. 
Va.  202,  32  S.  E.  1032;  Guinn  v.  Ohio 
River,  etc.,  R.  Co.,  46  W.  Va.  151,  33 
S.  E.  87. 

The  jury  impaneled  under  a  writ 
of  ad  quod  damnum  awarded  on  an 
application  for  leave  to  build  a  mill, 
having  found  difficulty  in  agreeing  upon 
the  damages  to  be  assessed  for  the 
overflowing  of  certain  land,  it  is  an- 
nounced by  the  sheriff  that  they  are 
not  likely  to  agree  in  a  verdict;  where- 
upon the  applicant  requests  that  the 
jury  will  make  another  effort  to  come 
to  an  agreement,  saying  the  business 
is  a  tedious  and  troublesome  one,  and 
he  is  willing  to  pay  whatever  damages 
they  may  think  reasonable.  A  juror 
then  states,  that  the  other  jurors  wish 
to  assess  an  amount  of  damages  which 
he  himself  thinks  too  large,  and  that 
he  is  unwilling  to  concur  with  them, 
unless  the  applicant  will  consent  to  pay 
the  damages;  and  he  puts  the  ques- 
tion to  the  applicant,  whether  he  is 
willing  to  pay  the  amount  (naming  it) 
which  the  other  jurors  have  fixed 
upon?  The  applicant  replies  that  he 
is;  and  this  juror  thereupon  concurring 
with  the  others,  the  inquisition  is  com- 
pleted. The  communications  aforesaid 
take  place  openly,  before  the  sherifT 
and  all  the  jurors,  as  well  as  other  per- 
sons assembled;  though  the  owner  of 
the  land  to  be  overflowed  is  not  present 
at  the  taking  of  the  inquisition.  It 
was  held,  that  this  is  not  such  an  in- 
terference of  the  applicant  with  the 
jury,  as  to  make  it  proper  to  set  aside 
the  inquisition.  Hunter  v.  Matthews, 
1  Rob.  468. 
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H.  RIGHT  TO  OPEN  AND  CLOSE. 

As  the  party  seeking  the  appropria- 
tion of  the  land  has  the  affirmative  of 
the  issue  upon  the  right  to  take  it, 
such  party  is  entitled  to  open  and  con- 
clude the  argument.  BaUimore,  etc., 
R.  Co.  V,  Pittsburg,  etc.,  R.  Co.,  17  W. 
Va.  812. 

And  where  the  damages  accruing  to 
the  landowner  have  been  assessed  and 
an  appeal  is  taken  by  him  to  the  cir- 
cuit court  because  of  the  insufficiency 
of  the  damages  allowed  by  the  jury, 
the  judgment  of  the  county  court  be- 
ing prima  facie  right,  it  is  the  right 
and  duty  of  the  defendant  to  open  the 
case.  Mitchell  v,  Thorne,  21  Gratt. 
164. 

I.    SEPARATE  TRIALS. 

Each    owner    of    each    parcel    has    a 

right   to   a   separate   trial   and  finding, 

though    all    may    be    embraced  in    one 

application.      Charleston,    etc..  Bridge 

Co.    V,    Comstock,   36   W.    Va.  263,    15 
S.  E.  69. 

J.    JUDGMENT. 

Under  the  law,  the  court  enters  no 
other  judgment  than  first  to  determine 
the  legal  right  to  take  the  land,  and, 
after  the  commissioners  have  acted,  to 
confirm  their  report.  From  these  judg- 
ments without  other  sentence  of  con- 
demnation, emanates  the  right  of  the 
applicant,  within  twelve  months  from 
the  date  of  the  report,  to  pay  the  sum 
ascertained,  and  thereupon  to  become 
invested  with  the  title  to  the  land. 
Chesapeake,  etc.,  R.  Co.  v.  Pack,  6 
W.  Va.  397,  399. 

Upon  the  finding  of  the  jury,  it  is 
irror  to  decree  the  amount  so  found 
against  the  company  in  such  forms  that 
execution  can  be  issued  upon  the  foot 
of  the  decree.  The  order  should  be 
that,  when  the  company  pays  to  the 
owner,  or  deposits  in  court,  as  the  case 
may  be,  the  sum  found  by  the  jury, 
the  injunction  shall  be  wholly  dis- 
solved, but  until  tkat  time  it  is  con- 
tinued in  full  force  and  effect     Ohio 


River  R.  Co.  v.  Ward,  35  W.  Va.  481. 
14  S.  E.  143;  Mason  v.  Harper's  Ferry 
Bridge  Co.,  20  W.  Va.  223,  243. 

In  a  proceeding  by  a  corporation  to 
take  land  under  its  power  of  eminent 
domain,  it  is  error  for  the  court,  upon 
confirming  the  report  of  the  commis- 
sioners and  ordering  the  same  to  be 
recorded,  to  render  judgment  against 
the  applicant  for  the  amount  of  dam- 
ages ascertained  by  the  report  Ches- 
apeake, etc.,  R.  Co.  V.  Bradford,  6  W. 
Va.  220. 

The  court  having  appointed  commis- 
sioners for  the  purpose,  they  returned 
their  report,  whereby  they  ascertained 
that  two  hundred  and  twenty-five 
dollars  was  a  sufficient  compensation 
for  the  land  proposed  to  be  taken, 
and  for  damages  to  the  residue  of  the 
real  estate  of  the  landholder,  which 
sum  the  applicant  paid  into  court,  and 
the  landowner  demanded  that  his  com- 
pensation be  ascertained  by  a  jury, 
who  by  their  verdict  ascertained  his 
compensation  to  be  nine  hundred  and 
ninety-nine  dollars;  and  thereupon  the 
court  gave  judgment  in  favor  of  the 
landow^ner  against  the  applicant  for  the 
whole  amount  of  the  verdict  with  in- 
terest from  the  date  of  the  judgment 
and  costs,  to  which  the  applicant  ob- 
tained a  writ  of  error.  It  was  held, 
that  the  judgment  should  have  been 
rendered  for  seven  hundred  and  sev- 
enty-four dollars,  the  excess  found  by 
said  verdict,  over  the  sum  of  two  hun- 
dred and  twenty-five  dollars,  ascer- 
tained by  said  commissioners,  with  in- 
terest from  the  date  of  said  judgments 
and  costs.  That  the  error  in  said  judg- 
ment could  have  been  amended  in  the 
manner  prescribed  by  §  5,  ch.  134,  of 
the  Code.  That  no  motion  having  been 
made  by  s^id  appellant  to  so  amend 
said  judgment,  the  same  under  §  6  of 
said  chapter  will  be  amended  in  this 
court,  and  when  so  amended,  will  be 
affirmed  with  damages  and  costs  to  the 
appellee,  as  the  party  substantially 
prevailing.  Ohio  River  R.  Co.  v.  Har- 
ness, 24  W.  Va.  511. 
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Effect  of  Judgment  of  Condemnation 
to  Second  Use. — ^As  one  railroad  com- 
pany may  under  some  circumstances 
condemn  the  land  of  another  for  its 
purpose,  the  right  to  so  condemn  is 
determined  by  the  adjudication  in  the 
condemnation  proceedings,  and  such 
determination  can  not  be  collaterally 
attacked.  The  judgment  in  the  con- 
demnation proceedings  concludes  all 
questions  that  could  have  been  raised 
or  determined  therein.  Chesapeake, 
etc.,  R.  Co.  V.  Washington,  etc.,  R. 
Co.,  99  Va.   715. 

Collateral  Attack. — In  a  collateral  at- 
tack upon  a  condemnation  proceeding 
before  a  county  court  it  is  not  necessary 
to  the  validity  of  its  judgment  that  it 
should  appear  on  the  face  of  the  pro- 
ceedings how  the  defendant  was  noti- 
fied. It  is  sufficient  that  it  appears  that 
the  defendant  was  duly  notified.  Ches- 
apeake, etc.,  R.  Co.  V.  Washington,  etc., 
R.   Co.,  99  Va.  715. 

As  one  railroad  company  may  under 
some  circumstances  condemn  the  land 
of  another  for  its  purpose,  the  right 
to  so  condemn  is  determined  by  the 
adjudication  in  the  condemnation  pro- 
ceedings, and  such  determination  can 
not  be  collaterally  attacked.  The  judg- 
ment in  the  condemnation  proceedings 
concludes  all  questions  that  could  have, 
been  therein  raised  or  determined. 
Chesapeake,  etc.,  R.  Co.  v.  Washington, 
etc.,   R.   Co.,  99  Va.   716. 

Where  the  right  of  eminent  domain 
has  been  exercised  in  behalf  of  a  rail- 
road company,  and  the  land  has  been 
condemned,  damages  assessed  and  paid, 
and  the  company  placed  in  the  pos- 
session of  the  land,  the  title  thereby 
acquired,  in  so  far  as  it  is  without  res- 
ervation, becomes  adverse  to  all  other 
claimants  of  the  property  so  con- 
demned. And  such  proceedings  can 
not  be  collaterally  attacked  except  for 
fraud.  Kanawha,  etc.,  R.  Co.  v.  Glen 
Jean,  etc.,  R.  Co.,  45  W.  Va.  119,  30 
S.  E.  86. 

And  where  a  judgment  is  rendered 
for  the  city  in  proceedings  to  condemn 
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a  street,  the  landowner  can  not,  in  a 
prosecution  for  obstructing  the  street, 
defend  on  the  ground  that  the  pro- 
ceeding was  illegal.  Foster  v.  Man- 
chester, 89  Va.  92,  15  S.  E.  497.  See 
the  title  JUDGMENTS  AND  DE- 
CREES. 

K.   REVIEW  OF  PROCEEDINGS. 

See  the  title  APPEAL  AND  ER- 
ROR, vol.  1,  p.  418. 

VIII.  When  Title  to  Property 
Taken  Passes. 

The  lawful  emanation,  execution  and 
return  of  a  writ  of  ad  quod  damnum 
to  value  land  intended  to  be  applied 
to  public  uses,  immediately  devests 
the  title  of  the  individual  owner  to 
the  land  so  valued,  and  transfer?  it  \^ 
the  state,  the  owner  remaining  entitle-*, 
only  to  the  valuation  money  and  dam 
ages  assessed  by  the  jury.  Attorne-; 
General  v.  Turpin,  3  Hen.  &  M.  548. 

Under  the  present  Virginia  statute 
title  to  land  condemned  for  public  pur- 
poses remains  in  the  owner  until  judg- 
ment of  the  court,  in  which  the  con- 
demnation proceedings  are  appended, 
confirming  the  report  of  the  commis- 
sioners as  to  the  damages  assessed, 
and  payment  of  the  money  to  the  party 
entitled  or  into  court.  Va.  Code,  § 
1083;  Va.-Carolina  R.  Co.  v.  Booker, 
99  Va.  633,  39  S.  E.  591;  Jryift?  v.  Miller, 

2  Va.  Dec.  232. 

Under  Special  Statutory  Proyisions. 
— Where  an  act  directed  the  public  en- 
gineer to  lay  off  a  road  and  sites  for 
bridges  thereon,  and  declared  that  upon 
the  return  of  the  plots  thereof  to  the 
clerks*  offices  of  the  county  courts  in 
which  the  road  located  lay,  the  land 
should  be  vested  in  the  commonwealth 
for  the  use  of  the  road,  it  was  held 
that  on  compliance  with  the  law,  the 
title  to  the  land  on  which  the  road 
was  located,  was  vested  in  the  state. 
James    River,    etc.,    Co.    v,   Thompson, 

3  Gratt.  270. 

Where  Doubt  Exists  as  to  Title  of 
Property. — Where    a    corporation    has 
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had  Und  condemned  for  its  purposes, 
and  doubt  exists  as  to  the  title,  it 
can  acquire  clear  title  only  by  paying 
the  damages  into  court  so  that  the 
parties  in  interest  may  be  convened 
before  a  disposal  thereof.  Va.  Code, 
1873,  ch.  56,  §  16;  Robinson  v.  Cren- 
shaw, 84  Va.  348.  5  S.  E.  222. 

IX.  Extent  of  Interest  Acquired 
in  Property  Taken. 

Under  Statute. — Corporations  con- 
demning land  under  Virginia  Code, 
1873,  ch.  56,  §  11,  must  take  and  pay 
for  the  fee  simple,  and  not  merely  an 
easement,  except  it  be  a  turnpike  com- 
pany. Roanoke  v,  Berkowitz,  80  Va. 
616. 

Where  it  is  declared  by  statute  that 
upon  the  exercise  of  the  power  of 
eminent  domain,  no  less  interest  than 
the  fee  shall  be  taken  in  the  land,  the 
right  to  condemn  the  use  of  the  water 
flowing  over  the  land  can  not  be  ex- 
ercised. Charlottesville  v.  Maury,  96 
Va.  383,  31  S.  E.  520. 

It  hi^s  been  held,  that  the  Virginia 
statute  requiring  a  corporation  con- 
demning land  to  condemn  and  pay  for 
the  fee  simple,  is  constitutional.  Roa- 
noke V.  Berkowitz,  80  Va.  616. 

Prior  to  SUtute.— It  was  held,  that 
where  land  was  taken  for  a  public 
highway,  it  only  vests  in  the  common- 
wealth a  right  of  passage,  and  the  free- 
hold and  profits,  such  as  trees  upon  it 
and  mines  under  it,  belonged  to  the 
owner  of  the  soil,  who  had  a  right 
to  all  remedies  for  the  freehold,  sub- 
ject to  the  easement.  Boiling  v.  Pe- 
tersburg, 3  Rand.  663.  See  the  title 
STREETS  AND  HIGHWAYS. 

Where,  upon  an  application  to  a 
county  court  for  leave  to  erect  a  mill 
and  dam,  the  inquisition  Bnds  that  a 
certain  quantity  of  land  not  belonging 
to  the  applicant  will  be  overflowed, 
and  assesses  damages  to  the  proprietor, 
it  is  erroneous  for  the  judgment  grant- 
ing leave  to  erect  the  mill  and  dam, 


to  provide,  that  upon  payment  of  the 
damages  so  assessed,  the  land  over- 
flowed shall  become  vested  in  the  ap- 
plicant in  fee  simple;  and  upon  appeal 
to  the  circuit  court  by  the  proprietor 
of  the  land,  that  court  must  reverse 
the  judgment  with  costs,  though  the 
appellee  himself  suggests  the  error  and 
moves  that  it  be  corrected.  Hunter  v, 
Matthews,  1  Rob.  468. 

X.  Remedies  of  Landowner. 

A.    ACTION  AT  LAW. 

1.  Ejectment. 

Ejectment  will  not  lie  against  a  rail- 
road company  for  land  upon  which, 
after  a  report  in  its  favor  by  commis- 
sioners duly  appointed,  and  payment 
into  court  of  the  damages  assessed, 
it  has  entered  for  construction  of  its 
road,  notwithstanding  the  proceedings 
were  still  pending,  since  it  has  the  right 
of  possession  under  Virginia  Code,  § 
1081,  authorizing  it,  under  such  cir- 
cumstances, to  enter  for  such  purpose. 
Rudd  V.  Farmville,  etc.,  R.  Co.,  2  Va. 
Dec.  346.    See  the  title  EJECTMENT. 

2.  Action  for  Damages, 
a.  Right  of  Action. 

In  General. — When  the  constitution 
forbids  the  taking  or  damaging  of  pri- 
vate property  and  points  out  no  rem- 
edy, and  iio  statute  gives  the  remedy 
for  the  invasion  of  the  right  of  prop- 
erty thus  secured,  the  common  law, 
which  gives  the  remedy  for  every 
wrong,  will  furnish  the  appropriate  ac- 
tion for  such  grievances.  Johnson  v. 
Parkersburg,  16  W.  Va.  402.  See  the 
title  ACTIONS,  vol.  l,  p.  122. 

Where  for  value  received  a  city  al- 
lowed a  company  to  lay  gas  or  water 
pipes  in  its  streets,  the  company  is  held 
to  have  accepted  the  privilege  subject 
tc  the  city'3  right  to  change  the  grade 
of  its  streets,  and  with  the  probability 
that  the  right  would  be  exercised.  The 
city  may  afterwards  lower  the  grade, 
and  if  in  so  doing  the  pipes  become 
exposed    and    obstructive,    it    may    re- 
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quire  the  company  to  remove  them  or 
have  it  done  by  its  own  agents.  If 
the  company  hi^ve  any  remedy  for  such 
removal  of  the  pipes,  it  is  at  law  for 
compensation.  Roanoke  Gas  Co.  v, 
Roanoke,  88  Va,  810,  14  S.  E.  665. 

Possession  of  Plaintifif. — To  maintain 
an  action  of  trespass  for  s^n  injury  to 
real  estate,  it  is  necesss^ry  to  allege 
and  prove  possession,  either  actual  or 
constructive,  in  the  plaintiff  at  the  time 
the  injury  was  done.  Gillison  v, 
Charleston,  16  W.  Va.  282. 

The  same  rule  applies  to  an  action 
on  the  case  brought  to  recover  dam- 
ages for  such  injury  done  to  real  es- 
tate. Gillison  v.  Charleston,  16  W.  Va. 
282. 

In  an  action  by  an  abutting  owner 
for  damages  for  the  construction  of  a 
railroad  in  a  street,  he  may  count  for 
permanent  damages,  and  recover  the 
same  according  to  the  evidence,  al- 
though, when  the  injury  occurred,  he 
was  not  in  the  actual  occupancy  of 
the  land,  but  was  only  in  constructive 
possession  through  his  tenant  under  a 
lease.  Fox  v.  Baltimore,  etc.,  R.  Co., 
34  W.  Va.  466,  12  S.  E.  757. 
See  the  titles  ABUTTING  OWNERS, 
vol.  1,  p.  60;  RAILROADS;  STREET 
RAILROADS. 

Establishment  of  Road  over  Prem- 
ises with  Consent  of  Tenant*— If  the 
road  has  been  established  by  the  con- 
sent of  the  tenant  in  possession  as  vis- 
ible owner,  without  a  writ  of  ad  quod 
damnum,  the  party  entitled  to  the  com- 
pensation, if  he  be  some  other  than 
this  tenant,  may  affirm  the  agreement 
between  this  tenant  and  the  court,  and 
enforce  the  payment  of  the  compen- 
sation, agreed  on,  to  himself;  or  he 
may,  if  the  agreement  was  made  with- 
out his  authority,  require  a  writ  of  ad 
quod  damnum  to  assess  the  compen- 
sation, to  which  he  is  entitled;  but  his 
so  doing  in  no  manner  affects  the  right 
of  the  public  to  the  use  of  the  road 
already  established,  when  such  tenant 


alone  was  before  the  court.  Keystone 
Bridge  Co.  v.  Summers,  13  W.  Va.  476. 
The  party  entitled  to  compensation, 
though  he  be  not  the  tenant  in  pos- 
session as  visible  owner,  who  alone 
was  notified  of  the  proceedings,  may 
compel  the  payment  of  such  compen- 
sation in  the  same  manner  as  any  other 
charge  against  a  county  is  enforced. 
Keystone  Bridge  Co.  v.  Summers,  13 
W.  Va.  476. 

b.  Form  of  Action. 

In  an  action  brought  to  recover  dam- 
ages as  compensation  for  permanent 
injuries  to  real  estate  by  the  construc- 
tion of  a  railroad  upon  a  street  adja- 
cent to  such  property,  it  is  proper  for 
the  owner  to  bring  an  action  of  tres- 
pass on  the  case.  Fox  v.  Baltimore, 
etc.,  R.  Co.,  34  W.  Va.  466,  12  S.  E. 
757. 

The  plaintiff  erected  a  residence  out- 
side of  the  city  limits  on  a  turnpike 
which  was  afterwards  taken  into  the 
city.  In  grading  and  improving  the 
road,  the  plaintiff's  property  was  in- 
jured. It  was  held,  that  he  could  re- 
cover damages  in  an  action  of  trespass 
on  the  case.  Hutchinson  v,  Parkers- 
burg,  25  W.  Va.  226. 

c.  Parties. 

Equitable    Owner.— W.     H.     is    the 

equitable  owner  of  such  a  lot,  and  the 
legal  title  to  only  a  moiety  of  it  is  in 
him,  but  the  mere  legal  title  to  the 
other  moiety  is  in  his  wife,  subject 
to  his  life  estate  therein,  and  H.  brings 
alone  such  action  on  the  case  against 
such  town,  not  joining  his  wife  as  co- 
plaintiff  in  such  action,  ^nd  the  town 
pleads  to  the  declaration  not  guilty, 
the  plaintiff  is  entitled  to  recover  the 
whole  amount  of  the  damage,  which 
has  been  thus  done  by  the  town  to  his 
lot  and  dwelling.  Hutchinson  v.  Par- 
kersburg,  25  W.  Va.  226,  227. 

A  wife  in  possession  as  equitable 
owner  of  real  estate,  may,  under  the 
provision  of  our  bill  of  rights,  §  9, 
art.    3,    constitution,    recover    damages 
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from  ^  railroad  company  for  injuries 
done  to  such  real  estate  by  the  con- 
struction and  operation  of  its  road, 
without  uniting  her  husband  in  the  ac- 
tion. McKenzie  v.  Ohio  River  R.  Co., 
27  W.  Va.  306.  See  the  title  HUS- 
BAND AND  WIFE. 

A  husband  who  is  the  equitable 
owner  of  land,  holding  the  legal  title 
to  one  moiety  of  it  only,  while  the 
legal  title  to  the  other  moiety,  sub- 
ject to  his  life  estate,  is  in  his  wife, 
may  recover  the  entire  damages  done 
to  the  lot  without  joining  the  wife  in 
the  action,  where  the  only  plea  of  the 
defendant  w^s  not  guilty.  Hutchin- 
son V.  Parkersburg,  25  W.  Va.  226;  Mc- 
Kenzie V.  Ohio  River  R,  Co.,  27  W. 
Va.   306,  312. 

Action  for  Injury  to  Wife's  Sepa- 
rate Estate. — Under  the  provisions  of 
our  statute,  ch.  66,  W.  Va.  Code,  a 
married  woman,  living  with  her  hus- 
band, may  maintain  an  action  at  law 
for  injuries  done  to  her  separate  real 
estate  by  the  construction  and  opera- 
tion of  a  railroad,  without  uniting  her 
husband  in  the  action.  McKenzie  v. 
Ohio  River  R.  Co.,  27  W.  Va.  306. 
See  the  title  SEPARATE  ESTATE 
OF  MARRIED  WOMEN, 
d.    Declaration. 

If  the  plaintiff  desires  to  recover 
damages  not  only  for  the  disturbance 
to  the  possession  but  for  permanent 
injury  to  the  property,  the  declaration 
should  show  by  proper  averments  that 
its  object  was  to  recover  damages  for 
such  permanent  injury.  McKenzie  v. 
Ohio  River  R.  Co.,  27  W.  Va.  306. 

If,  however,  the  declaration  does  not 
contain  such  averments  of  permanent 
injury  to  the  property,  it  will  not  for 
that  cause  alone  be  bad  on  demurrer; 
and  if  the  plaintiff  offers  to  the  jury 
without  objection  by  the  defendant 
evidence  of  such  permanent  injury,  the 
plaintiff  may  recover  therefor  on  such 
declaration,  and  such  recovery  will  be 
2(  bar  to  any  future  action  for  such 
injury.  McKenzie  v,  Ohio  River  R. 
Co.,  27  W.  Va.  306. 


e.   Evidence. 

In  an  action  of  trespass  on  the  case 
for  wrongfully  and  injuriously  building 
an  embankment  on  defendant's  own 
land,  so  as  to  cause  an  obstruction  and 
reflow  of  water  on  plaintiff's  land,  it 
is  not  error  to  refuse  introduction  of 
testimony  on  the  part  of  the  defendant, 
that  the  drjiin  constructed  by  the  de- 
fendant, to  carry  the  water  from  the 
land  of  the  plaintiff,  was  such  a  drain 
as  is  usual  and  customary  to  be  con- 
structed at  such  embankments  on  rail- 
roads generally,  and  have  been  found 
sufficient  for  the  purposes  of  carrying 
off  the  water  at  like  places.  Beaty  v. 
Baltimore,  etc.,  R.  Co.,  6  W.  Va.  38S. 

In  ^n  action  by  an  abutting  ownor 
for  injury  to  his  property  by  the  con- 
struction of  a  railroad  in  the  street 
in  front  of  his  property,  he  may  give 
evidence  developing  the  character  of  its 
use  and  the  manner  in  which  it  affects 
the  use  of  its  property.  Fox  v.  Bal- 
timore, etc.,  R.  Co.,  34  W.  Va.  466,  12 
S.  E.  757.  See  the  title  ABUTTING 
OWNERS,  vol.  1,  p.  60. 
£.   Province  of  Court  and  Jury. 

The  assessment  of  damages  is  pe- 
culiarly the  province  of  the  jury,  and 
where  there  is  a  motion  to  set  aside 
a  verdict,  because  of  excessive  or  in- 
adequate damages,  the  court  must  not 
encroach  upon  such  province  of  the 
jury,  save  in  strong  cases  of  injustice. 
No  mere  difference  of  opinion,  how- 
ever decided,  justifies  an  interference 
with  the  verdict  for  this  cause,  but  the 
amount  must  be  so  out  of  the  way  as 
to  evince  passion,  prejudice,  partiality, 
or  corruption  in  the  jury.  Battrell  v. 
Ohio  River  R.  Co.,  34  W.  Va.  232,  12 
S.  E.  699. 
g.    Revivor. 

A  proceeding  has  been  instituted  un- 
der the  9th  section  of  the  act  of  Feb- 
ruary 23d,  1835,  Sess.  Acts,  p.  82,  in 
relation  to  the  Upper  Appomatox 
Company,  for  the  purpose  of  recovering 
damages  to  land  occasioned  by  the  im- 
provement of  the  company.  The  jury 
have  returned  their  verdict  ascertaining 
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the  damages;  and  the  company  has 
filed  exceptions,  and  obtained  a  con- 
tinuance of  the  cause;  and  then  the 
plaintiff  dies.  It  was  held,  that  the 
proceeding  may  be  revived  by  the 
proper  party  against  the  company.  The 
administrator,  and  not  that  heirs  of  the 
plaintiff,  is  the  proper  party  to  revive 
the  proceeding.  Upper  Appomattox 
Co.  V.  Hardings,  11  Gratt.  1.  See  the 
title  ABATEMENT,  REVIVAL  AND 
SURVIVAL,  vol.  1,  p.  2. 

B.   INJUNCTION. 

See  the  title  INJUNCTIONS. 
1.    When  Injunction  Lies, 
a.   In  Virginia. 

Injunction  is  the  proper  remedy  in 
all  cases  where  there  has  been  an  un- 
lawful taking  of  private  property. 
Hodges  V.  Seaboard,  etc.,  R.  Co.,  88 
Va.  653,  14  S.  E.  380;  Manchester  Cot- 
ton Mills  V,  Manchester,  25  Gratt.  825, 
828. 

Whether  or  not  there  is  a  statute  for- 
bidding the  invasion  of  the  owner's 
dwelling  house  or  the  space  of  sixty 
feet  about  it,  an  injunction  will  lie  to 
prevent  an  invasion  and  occupation  of 
this  space  by  a  railroad  company  where 
compensation  has  not  been  paid  be- 
forehand, as  provided  for  by  statute. 
Hodges  V,  Seaboard,  etc.,  R.  Co.,  88 
Va.   653,  14   S.   E.   380. 

Conceding  that  the  plaintiffs  can  es- 
tablish that  they  are  entitled  to  com- 
pensation; that  the  injury  they  com- 
plain of  is  such  that  it  can  not  be  ade- 
quately compensated  in  damages,  and 
that  it  is  therefore  proper  for  a  court 
of  equity  to  grant  the  relief  to  which 
they  may  appear  to  be  entitled;  yet 
it  is  not  proper  for  the  court,  pending 
the  enquiry  into  their  right  to  compen- 
sation, and  before  its  assessment  by 
law,  to  interfere  by  injunction,  or  other- 
wise, to  stay  the  proceedings  of  the 
defendant  railroad  company,  in  laying 
or  using  the  tracks  on  the  land  in  re- 
spect to  which  the  injury  is  alleged 
to  be  done  or  threatened,  unless  it  be 
manifest   that    said    company    is    tran- 


scending its  i^uthority,  and  that  the 
interposition  of  the  court  is  necessary 
to  prevent  injury  that  can  not  be  ade- 
quately compensated  in  damages. 
Code,  1873,  ch.  56,  §  13;  Supervisors 
V.  Gorrell,  20  Gratt.  484,  514;  Norfolk, 
etc.,    R.   Co.   V,   Smoot,   81   Va.   495. 

It  is  not  competent  for  the  court  of 
chancery  to  award  an  injunction  to  stay 
the  proceedings  of  a  railroad  or  canal 
company  in  the  prosecution  of  its  work 
of  any  kind,  unless  it  be  manifest,  both 
that  it  is  transcending  its  authority 
given  by  its  charter,  and  that  the  in- 
terposition of  the  court  is  necessary 
to  prevent  injury  that  can  not  be  ade- 
quately compensated  in  damages;  the 
two  circumstances  must  concur  to  war- 
rant a  court  in  awarding  such  process. 
James  River,  etc.,  Co.  v.  Anderson,  12 
Leigh  278,  314,  citing  Tuckahoe  Canal 
Co.  V.  Tuckahoe,  etc.,  R.  Co.,  11 
Leigh  42. 

b.  In  West  Virginia. 
(1)    Taking  of  Property. 

Where  private  property  is  being 
taken  without  compensation,  equity 
has  jurisdiction  to  enjoin  the  act.  Fo- 
ley V.  County  Court,  54  W.  Va.  16,  46 
S.  E.  246;  Spencer  v.  Point  Pleasant, 
etc.,  R.  Co.,  23  W.  Va.  406;  Mason  v. 
Harper's  Ferry  Bridge  Co.,  17  W.  Va. 
396;  Boughner  v.  Clarksburg,  15  W.  Va. 
394;  Yates  v.  West  Grafton,  33  W.  Va. 
507,  11  S.  E.  8;  Mason  City,  etc.,  Co.  v. 
Mason,  23  W.  Va.  211;  Ward  v.  Ohio 
River  R.  Co.,  35  W.  Va.  481,  14  S.  E. 
142;  Pierpoint  v.  Harrisville,  9  W.  Va. 
215;  Watson  v.  Fairmont,  etc.,  R.  Co., 
49  W.  Va.  528,  529,  39  S.  E.  193;  Ar- 
benz  V.  Wheeling,  etc.,  R.  Co.,  33  W. 
Va.  1,  10  S.  E.  14;  Taylor  v.  Baltimore, 
etc.,  R.  Co.,  33  W.  Va.  39,  10  S.  E. 
29;  Smith  v.  Point  Pleasant,  etc.,  R. 
Co.,  23  W.  Va.  451;  Campbell  v.  Point 
Pleasant,  etc.,  R.  Co.,  .23  W.  Va.  448. 

A  court  of  equity  will  grant  an  in- 
junction to  prevent  a  town  from  con- 
structing pavements  on  a  person's  land, 
where  he  had  not  dedicated  the  ground 
to    public    use,    or    where    the    ground 
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had  not  been  coi^demned  according  to 
law,  for  that  purpose.  Pierpont  v.  Har- 
risville,  9  W.  Va.  215;  Boughner  v. 
Clarksburg,  15  W.  Va.  394;  Mason 
City,  etc.,  Co.  v.  Mason,  23  W.  Va. 
211. 

Injunction  will  lie  to  restrain  a  town 
from  opening  streets  and  alleys 
through  a  person's  land  against  his  con- 
sent, without  first  hs^ving  the  same 
lawfully  taken  and  condemned  and 
compensation  to  such  person  ascer- 
tained in  the  manner  prescribed  by 
law.  Mason  City,  etc.,  Co.  v.  Mason, 
23  W.  Va.  211. 

Where  private  property  is  being 
taken  for  public  use  without  compen- 
sation, equity  has  jurisdiction  to  en- 
join the  act,  though  there  be  contro- 
versy as  to  the  title  or  boundary  of 
the  land,  and  to  pass  on  the  right  of 
the  parties  finally.  Foley  v.  County 
Court,  54  W.  Va.  16,  31  S.  E.  246. 

(8)    Damaging  of  Property. 

If  property  is  not  being  actually 
taken  for  a  public  use  without  com- 
pensation, but  is  being  damaged 
merely,  injunction  will  not  lie.  Spen- 
cer V.  Point  Pleasant,  etc.,  R.  Co.,  23 
W.  Va.  406;  Mason  v.  Harper's  Ferry 
Bridge  Co.,  17  W.  Va.  396;  Boughner 
V.  Clarksburg,  15  W.  V^.  394;  Yates  v. 
West  Grafton,  33  W.  Va.  507,  11  S.  E. 
8;  Mason  City,  etc.,  Co.  v.  Mason,  23  W. 
Va.  211;  Ward  v.  Ohio  River  R.  Co.,  35 
W.  Va.  481,  14  S.  E.  142;  Pierpoint  v. 
Harrisville,  9  W.  Va.  215;  Watson  v. 
Fairmont,  etc.,  R.  Co.,  49  W.  Va.  528, 
529,  39  S.  E.  193;  Arbcnz  v.  Wheeling, 
etc.,  R.  Co.,  33  W.  Va.  1,  10  S.  E.  14; 
Taylor  v,  Baltimore,  etc.,  R.  Co.,  33 
W.  Va.  39,  10  S.  E.  29;  Smith  v.  Point 
Pleasant,  etc.,  R.  Co.,  23  W.  Va.  451; 
Campbell  v.  Point  Ples^sant,  etc.,  R. 
Co.,  23  W.  Va.  448;  Foley  v.  County 
Court,  54  W.  Va.  16,  31  S.  E.  246. 

Construction  of  Railroad  in  Street  or 
Highway. — An  abutting  lot  owner  can 
not  restrain  the  construction  of  a  street 
railway  in  the  street  upon  which  his 
property  fronts  until  the  damage  to  his 


property  resulting  from  such  use  of  the 
street  is  ascertained  and  paid  or  se- 
cured, unless  the  injury  to  his  prop- 
erty is  so  great  as  to  destroy  its  value 
^nd  therefore  amount  to  a  virtual  tak- 
ing of  the  property  for  the  use  of  the 
railway  company.  Watson  v,  Fair- 
mont, etc.,  R.  Co.,  49  W.  Va.  528.  39 
S.  E.  193;  Mason  v.  Harper's  Ferry 
Bridge  Co.,  17  W.  Va.  396;  Spencer  v. 
Point  Pleasant,  etc.,  R.  Co.,  23  W.  Va. 
406;  Arbenz  v.  Wheeling,  etc.,  R.  Co., 
33  W.  Va.  1,  10  S.  E.  14;  Taylor  v. 
Baltimore,  etc.,  R.  Co.,  33  W.  Va.  29, 
10  S.  E.  29;  Yates  v.  West  Grafton,  34 
W.  Va.  783,  12  S.  E.  1075. 

Section  9,  art.  3,  of  the  constitution 
provides  that  compensation  shall  be 
paid  to  the  owner  of  the  property  for 
such  damages  and  gives  him  an  action 
at  law  therefor,  but  does  not,  as  in 
cases  where  the  property  is  actually 
taken,  require  the  compensation  to  be 
paid  or  secured  before  the  injury  is 
inflicted;  and,  having  an  adequate  rem- 
edy ^t  law  for  the  injury,  the  owner 
of  such  lot  can  have  no  relief  in  a 
court  of  equity  on  account  thereof,  if 
the  legislature  has  authorized  the  con- 
struction and  operation  of  the  railway 
in  such  street.  Watson  v.  Fairmont, 
etc.,  R.  Co.,  49  W.  Va.  528,  529,  39  S. 
E.  193;  Spencer  v.  Point  Pleasant,  etc., 
R.  Co.,  23  W.  Va.  406;  Arbenz  v. 
Wheeling,  etc.,  R.  Co.,  33  W.  Va.  1, 
10  S.  E.  14. 

When  a  railroad  comps^ny,  by  con- 
sent of  a  town  council,  is  building  its 
road  through  the  streets  of  a  town,  and 
the  owner  of  an  adjoining  lot  seeks 
an  injunction,  till  a  court  of  equity 
ascertain  the  damages  he  will  sustain, 
giving  as  a  reason  for  such  injunction 
that  the  court  of  common  law  will  fur- 
nish no  adequate  remedy,  as  the  plain- 
tiff would  have  to  bring  repeated  suits 
to  recover  for  the  damages  he  might 
sustain,  as  he  would  recover  in  any  one 
suit  only  the  damages  which  he  might 
have  sustained  prior  to  the  institution 
of  such  suit,  and  on  its  termination 
would   have   to   bring  a   like   suit   for 
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his  damages  subsequently  sustained, 
and  so  on  for  an  indefinite  period,  this 
reason  furnishes  no  ground  for  the  in- 
terposition of  Si  court  of  equity,  as  all 
damages  of  a  permanent  character  may 
be  recovered  in  such  case  in  the  first 
suit  at  law,  and  there  is  not  only  no 
necessity  for  such  repeated  suits  at 
law,  but  after  such  first  suit,  in  which 
the  entire  damages  are  recovered,  no 
second  suit  could  be  brought,  except 
to  recover  damages  which  did  not  nec- 
essarily result  from  the  building  and 
proper  use  by  the  railroad  company 
of  its  track  in  such  street.  A  second 
suit  could  only  be  brought  for  the  care- 
less running  of  cars  in  such  street  or 
for  other  wrongs  done  by  the  railroad 
company,  not  including  the  injury  nec- 
essarily resulting  from  the  running 
of  its  cars  in  such  street,  which  is  the 
right  of  the  company.  Smith  v.  Point 
Pleasant,  etc.,  R.  Co.,  23  W.  Va.  451; 
Spencer  v.  Point  Pleasant,  etc.,  R.  Co., 
23  W.  Va.  406;  Campbell  v.  Point 
Pleasant,  etc.,  R.  Co.,  23  W.  Va.  448. 

Thus,  having  an  adequate  remedy  at 
law  for  such  damages  as  may  result  to 
his  property  from  the  act  complained 
of,  the  plaintiff  is  precluded,  upon  the 
ordinary  principles  of  equity  jurispru- 
dence from  coming  into  a  court  of 
equity  for  such  relief,  and  to  complain 
of  an  alleged  wrong  or  injury  to  the 
public  generally  committed  by  said  com- 
pany. In  this  view  of  the  case,  it  is  a 
matter  of  no  consequence  to  him 
whether  the  company  is  acting  in  ex- 
cess of  the  powers  conferred  by  its 
charter,  for  it  would  be  estopped  from 
setting  up  s^s  a  defense  in  his  action 
against  it  for  the  damages  the  illegality 
of  the  act  in  question.  Watson  v.  Fair- 
mont, etc.,  R.  Co.,  49  W.  Va.  528,  39 
S.  E.  193. 

Where  a  railroad  company  is  author- 
ized to  construct  its  road  along  the 
county  road  the  owner  of  the  adjoining 
land  can  not  enjoin  the  company  from 
constructing  its  railroad  along  the  road 
in  the  manner  required  by  the  statute, 
unless   the   injury   therefrom    will    en- 


tirely destroy  the  value  of  their  prop- 
erty, and  thereby  be  equivalent  to  a 
taking  of  it  by  the  company.  Yates  v. 
West  Grafton,  34  W.  Va.  783,  12  S.  E. 
1075.  See  the  titles  ABUTTING 
OWNERS,  vol.  1,  p.  60;  RAIL- 
ROADS; STREET  RAILROADS. 

Where  Property  Injured  Is  Actually 
Destroyed. — Under  peculiar  circum- 
stances, however,  as '  where  the  prop- 
erty injured  is  entirely  destroyed  in 
value  as  effectually  as  if  it  had  been 
actually  taken  by  the  railroad  company 
in  constructing  its  road,  and  the  prop- 
erty is  thereby  virtually  taken,  the 
owner  of  the  property  may  enjoin  the 
company  from  proceeding  with  the 
building  of  its  road  until  the  damages 
are  ascertained  and  paid  or  secured. 
Mason  v.  Harper's  Ferry  Bridge  Co., 
17  W.  Va.  396;  Watson  v,  Fairmont, 
etc.,  R.  Co.,  49  W.  Va.  528,  39  S.  E. 
193;  Ohio  River  R.  Co.  v.  Gibbons,  35 
W.  V^.  57,  12  S.  E.  1093. 

2.  Bill  for  Injunction. 

In  the  case  of  taking  land  for  public 
use  without  compensation,  no  aver- 
ment of  irreparable  injury  is  neces- 
sary, the  very  "taking"  being  such. 
Foley  V.  County  Court.  54  W.  Va. 
16,  31  S.  E.  246. 

Where  the  bill  contained  no  alle- 
gation that  a  city  had  taken  for  its 
own  uses  the  property  of  a  gas  com- 
pany without  compensation,  but  the  pe- 
tition for  the  appeal  did  contain  such 
allegation,  it  was  held,  that  a  party  can 
not  make  one  case  by  his  bill  for  the 
court  below  and  another  by  his  peti- 
tion, for  the  appellate  court.  Roanoke 
Gas  Co.  V.  Roanoke,  88  Va.  810,  14  S. 
E.  665. 

3.  Indemnity  in  Lieu  of  Injunction. 
The    court    may,    in    a    proper    case, 

permit  a  railway  company  to  give  a 
bond  of  indemnity,  instead  of  enjoining 
it  from  taking  land  for  its  right  of 
way  before  paying  the  compensation. 
Campbell  v.  Point  Pleasant,  etc.,  R. 
Co.,  23  W.  Va.  448 


EMOLUMENTS.— In  Turpin  v.  Locket,  6  Call  183,  it  is  said:  "The  fair 
interpretation,  therefore,  is,  that  emoluments  and  'privileges'  (which  are  the 
'^ewards  for  services  by  the  officers  administering  the  government),  not  being 
descendible,  the  offices,  from  which  the  services  were  to  proceed,  ought  not 
to  be  hereditary."    See  generally,  the  title  PUBLIC  OFFICERS. 

Empanel. 

See  the  title  JURY. 

Hxnploxer  and  Exnploxee. 

Sec  generally,  the  title   MASTER  AND   SERVANT. 

EMPLOYEE— EMPLOYMENT.— In  Heath  v.  Johnson,  36  W.  Va.  782,  15 
S.  E.  981,  it  is  said:  "The  teacher,  on  the  other  hand,  whatever  may  be 
the  case  in  other  states,  is  not  in  this  state  a  public  officer,  but  is  an  employee^ 
and  his  position  not  a  public  office,  but  an  employment." 

Section  5,  of  charter  of  city  of  Lynchburg,  granting  authority  to  impose  a  li- 
cense tax  upon  persons  engaged  in  certain  enumerated  callings,  and  "upon  any 
other  person  or  emplojmient,  which  it  may  deem  proper,  whether  such  person 
or  emplojmient  be  herein  specially  enumerated  or  not,"  does  not  empower  the 
city  to  impose  such  tax  upon  a  railroad  corporation;  which  is  neither  a  person 
nor  an  emplo3rment,  within  the  ordinary  acceptation  of  those  words.  The 
court  said:  "If  we  shall  find  no  language  in  the  statute  indicating  that  these 
words  were  used  with  reference  to  a  higher  and  different  class  of  persons  and 
emplosnnent  than  those  enumerated  in  the  preceding  special  words,  we  must 
construe  the  words  'persons'  and  emplo3rment  as  applicable  to  persons  and 
employments  ejusdem  generis  with  the  enumerated  classes."  Lynchburg  v. 
Norfolk,  etc.,  R.  Co.,  80  Va.  237,  248. 

In  Plumer  v.  Com.,  3  Gratt  648,  it  is  said:  "We  are  not  wont  to  speak  of  a 
minister  of  the  gospel,  as  in  the  'business'  or  employment  of  the  'individuals'  of 
his  church;  nor  in  the  'business'  or  employment  of  his  congregation.  He  is  not 
their  servant,  at  least  in  any  secular  sense."  And  the  court  held,  that  employ- 
ment as  used  in  the  statute  taxing  incomes  should  be  construed  as  ejusdem 
generis,  with  the  other  subjects  of  taxation  and  persons,  confined  to  secular 
employments.    See  generally,  the  title  LICENSES. 

Employers'  Liability  Act. 

See  the  titles  FELLOW  SERVANTS;  MASTER  AND  SERVANT. 

Employers*  Liability  Insurance. 

See  the  titles  ACCIDENT  INSURANCE,  vol.  1,  p.  71;  INSURANCE;  LIFE 
INSURANCE;  MASTER  AND  SERVA>:'r. 

EMPOWER.— See  Milhollen  v.  Rice,  13  W.  V^.  657. 

Enabling  Statutes. 

See  generally,  the  title  STATUTES. 
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ENCLOSED  LANDS.— Enclosed  lands  within  th«  meaning  of  the  statute 
requiring  railroads  to  fence  their  roadbeds  are  lands  surrounded  by  a  fence, 
and  a  fence  is  a  visible  or  tangible  obstruction,  which  may  be  a  hedge,  ditch, 
wall,  or  a  frame  of  wood,  or  any  line  of  obstacle  interposed  between  two  por- 
tions of  land  so  as  to  part  off  and  shut  in  the  land,  and  set  it  off  as  private 
property.  The  fence  need  not  be  a  lawful  fence.  Kimball  v.  Carter,  95  Va. 
77,  27  S.  E.  823.    See  generally,  the  title  FENCES. 

EncroacKxnents. 

See  the  titles  ABUTTING  OWNERS,  vol.  1,  p.  60;  ADJOINING  LANDOWN- 
ERS, vol.  1,  p.  175;  NUISANCES;   STREETS  AND   HIGHWAYS. 

Encumbrances. 

See  the  titles  COVENANTS,  vol.  3,  p.  759;  VENDOR  AND  PURCHASER, 

ENDEAVOR—In  Goldsmith  v.  Goldsmith,  46  W.  Va.  426,  33  S.  E.  267,  it 
is  said:  "The  word  endeavor  is  the  sole  basis  of  the  position  of  counsel.  It  is 
said  to  mean  'to  use  efforts,*  *to  attempt,'  *to  try,'  *to  strive,*  and  so  on.  Gener- 
ally, it  means  that,  but  that  depends  on  the  place,  context,  and  circumstances 
under  which  it  is  found." 

ENDED. — An  indorsement  upon  a  sealed  agreement  was  in  the  following 
words:  "All  matters  and  things  embraced  in  the  within  contract  have  been 
fully  adjusted  and  settled,  and  this  contract  is,  for  value  received,  declared 
ended  and  settled.**  In  construing  this  indorsement  the  court  said:  "The 
contract  itself  is  abrogated — ended.  What  does  ended  mean?  It  means  final, 
definite,  complete,  conclusive.  It  imports  what  will  be,  when  the  Apocalyptic 
Angel,  with  one  foot  on  the  sea  and  the  other  upon  the  earth,  shall  lift  his 
hand  to  heaven,  and  swear,  by  Him  that  liveth  forever  and  ever,  that  there 
shall  be  'Time  no  longer!'**  Bonsack  Machine  Co.  v.  Woodrum,  88  Va.  615,  13 
S.  E.  994. 

END  OF  WAR.— In  Innis  v.  Roane,  4  Call  390,  it  is  said:  "In  that  aspect, 
the  words  end  of  the  war  are  not  to  be  confined  to  a  single  day;  but  the  object 
is  to  be  looked  to;  and  that  was  ascertained  when  the  great  purposes  of  the 
war  were  accomplished;  for,  from  that  time,  the  services  of  the  appellees  were 
no  longer  wanted.  Which,  indeed,  was  the  sense  of  the  constituted  author- 
ities; for  they  withdrew  the  officers  from  command,  and  bid  them  retire  upon 
half  pay,  liable,  if  wanted,  to  be  called  into  service  again.  'End  of  the  war' 
was  an  equivocal  expression,  to  be  understood  according  to  circumstances; 
Co.  Litt.  249;  and  serving  until  the  war  was,  in  fact,  ended,  was  a  substantial 
compliance  with  the  requisition,  and  all  that  a  court  of  equity  will  insist  upon: 
for,  in  many  cases,  that  court  enforces  a  compliance  with  contracts  where  the 
courts  of  law  will  not.**    See  also,  the  title  WAR. 

Endorsement. 

See  the  titles  BII.LS,  NOTES  AND  CHECKS,  vol.  2,  p.  426;  BONDS,  vol.  2, 

p.  530. 

£ndo*wment  Insurance. 

See  the  tide  LIFE  INSURANCE. 
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ENEMY.— See  the  titles  ALIENS,  vol.  1,  p.  291;  WAR. 

In  Grinnan  v.  Edwards,  21  W.  Va.  357,  it  is  said:  "A  war  having  been  de- 
clared, or  recognized  to  exist  between  two  belligerents,  whether  it  be  a  foreign 
or  a  civil  war,  what  is  its  effect  upon  their  citizens,  or  subjects?  They  thereby 
become  enemies  of  each  other.  What  then,  is  an  enemy?  By  the  law  of  na- 
tions, an  enemy  is  defined  to  be,  'one  with  whom  a  nation  is  at  open  war.' 
'When  the  sovereign  ruler  of  the  state  declares  war  agaiinst  another  sovereign, 
it  is  understood,  the  whole  nation  declares  war  against  that  other  nation;  all 
the  subjects  of  one,  are  enemies  to  all  the  subjects  of  the  other  and  during  the 
existence  of  the  war,  they  continue  enemies  in  whatever  country  they  may 
happen  to  be,'  and  all  persons  residing  within  the  territory  occupied  by  the 
belligerents,  although  they  in  fact  are  foreigners,  are  liable  to  be  treated  as 
enemies.  Vattel  Law  of  Nations,  book  3,  ch.  5,  §§  69-71;  Halleck's  Int.  Law,  ch. 
17,  f  8;  White  v.  Burnley,  20  How.,  pp.  249-250,  and  2  Black,  p.  636." 

Engineers. 

See  the  titles  ARBITRATION  AND  AWARD,  vol.  2,  p.  689;   WORKING 

CONTRACTS. 

En^rossin^. 

See  the  title  MONOPOLIES. 

£nlistxnent 

See  the  titles  CONTRACTS,  vol.  3,  p.  316;  INFANTS;  WAR. 

Enquiry  of  Damages. 

See  generally,  the  title  INQUESTS  AND  INQUIRIES. 

£nglisK  Statutes. 

See  the  title  COMMON  LAW,  vol.  3,  p.  24. 

Entails. 

See  the  titles   ESTATES;   REMAINDERS,  REVERSIONS  AND   EXECU- 
TORY INTERESTS. 

Entering  Appearance. 

See  the  title  APPEARANCES,  vol.  1,  p.  667. 

Enticement. 

See  the  titles  ABDUCTION  AND  KIDNAPPING,  vol.  1,  p.  56;  APPREN- 
TICES, vol.  1,  p.  684;  HUSBAND  AND  WIFE;  MASTER  AND  SERVANT, 

ENTIRE.— See  Lyons  v.  Brown,  Gilmer  118. 

£ntire  or  Severable  Contracts. 

See  the  title  CONTRACTS,  vol.  3,  p.  384. 

Entirety,  Estates  by. 

See  the  title  JOINT  TENANTS  AND  TENANTS  IN  COMMON. 
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ENTITLED. — In  construing  a  homestead  act,  the  court  said:  "It  declares 
that  'he  shall  be  entitled  to  hold'  property  to  be  selected  by  him.  'He  shall  be 
entitled  to  hold'  plainly  means  that  he  may  if  he  chooses  have  the  right  to  hold 
such  property  as  he  may  choose  to  select  and  set  apart  as  his  homestead,  not 
exceeding  in  value  $2,000;  and  when  he  so  chooses  to  exercise  such  right  to 
hold  it,  and  chooses  so  to  select  it  and  set  it  apart,  that  property  over  which 
such  right  is  so  exercised,  and  which  is  so  set  apart,  shall  be  exempt  from 
execution,  sale,  etc.  And  this  right  may  be  exercised  at  any  time  before  sale. 
But  if  he  never  does  exercise  this  right,  such  property  is  liable  to  sale  for  a 
satisfaction  of  his  debts."  Reed  v.  Union  Bank,  29  Gratt.  724.  See  the  title 
HOMESTEAD  EXEMPTIONS. 

In  Sommers  v.  Allen,  44  W.  Va.  120,  28  S.  E.  788,  it  is  said:  "The  affidavit 
says  that  the  affiant  believes  that  plaintiffs  'should'  recover,  instead  of  entitled 
to  recover.  Are  'should'  and  entitled  tantamount?  The  word  entitled  means 
that  the  party  has  legal  ground  to  recover,  while  'should'  may  mean  merely  the 
expression  of  the  affiant's  opinion.  I  do  not  think  this  will  do  under  the  rigid 
doctrines  relating  to  attachments." 

Untitling  Contempt  Proceeding. 

See  the  title  CONTEMPT,  vol.  3,  p.  258. 

ENTRY.— See  the  title  PUBLIC  LANDS. 

Entries. — This  term  has  been  confined  to  entries  upon  unappropriated  lands 
and  held,  not  to  embrace  entries  for  escheated  lands.  Alexander  v.  Greenup,  1 
Munf.  143. 

£ntrx  and  Detainer. 

See  the  title  FORCIBLE  ENTRY  AND  DETAINER. 

Entry  for  Land. 

See  the  title  PUBLIC  LANDS. 

£ntrx  of  Judgment 

Sec  the  title  JUDGMENTS  AND  DECREES. 

Entry,  Writ  of. 

See  the  titles  EJECTMENT,  vol.  4,  p.  871;  FORCIBLE  ENTRY  AND  DE- 
TAINER; WRIT  OF  RIGHT. 

EQUAL— EQUALLY.— Equal  Degree.— See  Case  upon  the  Statute  for  Dis- 
tribution, Wythe  317. 

Equal  in  Value.— In  Bedinger  v.  Com.,  3  Call  474,  it  is  said:  "The  words,  'if 
the  matter  in  controversy  be  equal  in  value,  exclusive  of  costs,  to  one  hundred 
dollars,  in  the  district  courts,  or  one  hundred  and  fifty  in  the  general  court,  or 
high  court  of  chancery,'  are  decisive,  as  they,  necessarily,  relate  to  civil  causes 
only;  for,  the  expression,  'equal  in  value,'  can  apply  to  nothing  else." 

Equally  Divided.— In  Self  v.  Tune,  6  Munf.  472,  it  is  said:  "If  these  words, 
'heirs  of  her  body,*  had  stood  alone,  in  the  limitation  after  the  death  of  Mary 
Bailey  and  her  husband,  we  are  of  opinion  that  her  title  would  have  been 

\7.\ 


124  Equitable  Election 


absolute,  as,  in  that  case,  they  would  have  been  considered  words  of  limitation; 
but  the  addition  of  the  words,  'equally  to  be  divided'  between  them,  compels  us 
to  construe  them  as  words  of  purchase,  and  as  a  description  of  the  persons  who 
were  to  take."    See  also.  Boiling  v.  Robertson,  6  Munf.  220. 

D.  M.  and  A.  M.  have  each  five  children,  and  R.  M.  M.  is  the  child  of  A.  M. 
Testator  regards  R.  M.  M.  with  great  favor,  and  gives  him  a  plantation  and  a 
legacy  of  two  thousand  dollars.  Testator  then  says:  "I  will  and  bequeath  to 
the  children  of  A.  M.  and  D.  M.  and  to  R.  M.  M.  all  the  funds  remaining  after 
every  just  claim  against  my  estate  has  been  satisfied,  to  be  equally  divided  be- 
tween them."  Held;  that  the  fund  is  to  be  divided  into  ten  shares,  one  of  which 
is  to  be  given  to  each  of  the  children  of  A.  M.  and  one  to  each  of  the  children 
of  D.  M.;  and  thus  giving  to  R.  M.  M.  but  one-tenth  of  the  fund.  McMaster 
V.  McMaster,  10  Gratt.  275.    See  also,  the  title  WILLS. 

Equal  Protection  of  La*w9. 

See  the  title  CONSTITUTIONAL  LAW,  vol.  3,  p.  202. 

Equitable  Assets. 

See  the  title  EXECUTORS  AND  ADMINISTRATORS. 

£x{uitable  Assignments. 

See  the  title  ASSIGNMENTS,  vol.  1,  p.  762. 

Equitable  AttacKment. 

See  the  tiUe  ATTACHMENT  AND  GARNISHMENT,  vol.  2,  p.  83. 

Equitable  Conversion. 

See  the  title  CONVERSION  AND  RECQNVERSION,  vol.  3,  p.  498. 

Equitable  Defenses. 

Sec  the  title  ACTIONS,  vol.  1,  p.  142. 

EQUITABLE  ELECTION. 

CROSS  REFERENCES. 

See  the  titles  DOWER,  vol.  4,  p.  782;  WILLS. 


"Election  is  the  obligation  imposed 
upon  a  party  to  choose  between  two 
inconsistent  or  alternative  rights  or 
claims  in  cases  where  there  is  a  clear 
intention  of  the  person  from  whom  he 
derives  one  that  he  should  not  enjoy 
both."  2  Sto.  Eq.  Jur.,  §  1075;  Bou- 
vicr*s  Law  Die.  (Ed.  1897),  646,  quoted 
in  Allison  v.  Allison,  99  Va.  472,  39 
S.   E.   130. 

The  doctrine  of  election  rests  upon 
the  equitable  principle  that  he  who  ac- 
cepts a  benefit  under  a  deed  or  will 
must  adopt  the  whole  contents  of  the 
instrument,  conforming  to  all  its  pro- 
visions, and  renouncing  every  right  in- 


consistent with  it.  Penn  v,  Guggen- 
heimer,  76  Va.  839. 

Any  person  who  is  entitled  to  any 
benefit  under  a  will  or  other  instru- 
ment, must,  if  he  claims  that  benefit, 
abandon  every  right  or  interest,  the 
assertion  of  which  would  defeat,  even 
partially  every  provision  of  the  instru- 
ment.    Rutherford  v.  Mayo,  76  Va.  117. 

In  no  case  is  a  person  to  be  put  to 
an  election  unless  it  is  clear  that  the 
provisions  Of  the  instrument  under 
which  he  is  entitled  to  any  benefit, 
would  be  in  some  degree  defeated  by 
the  assertion  of  his  other  rights.  Ruth- 
erford V.  Mayo,  76  Va.  117. 


Hquitable  Estoppel. 

See  the  title  ESTOPPEL. 

Equitable  l^iens. 

See  generally,  the  title  LIENS. 

Equitable  Mort^a^es. 

See  the  title  MORTGAGES  AND  DEEDS  OF  TRUST. 

EQUITABLE  RELEASE.— In  Stribling  v.  Splint  Coal  Co.,  31  W.  Va.  82,  5 
S.  E.  326,  it  is  said:  "The  words,  'is  to  be  released'  while  they  do  not  operate 
as  a  legal  release,  do  clearly  show  an  intention  to  release  the  lien,  and  there- 
fore amount  to  an  equitable  release,  which  is  valid  and  effective  in  a  court  of 
equity."    See  generally,  the  title  RELEASE. 

Equitable  Separate  Estate. 

See  the  title  SEPARATE  ESTATE  OF  MARRIED  WOMEN. 

Equitable  Set-Off. 

See  the  title  SET-OFF,  RECOUPMENT  AND  COUNTERCLAIM. 

Equitable  Waste. 

See  the  title  WASTE. 

Equities. 

See  the  titles  ASSIGNMENTS,  vol.  1,  p.  770;  BILLS,  NOTES  AND  CHECKS, 

vol.  2,  p.  435. 

EQUITY. 

I.  Preserration  of  Distiiiction  between  Law  and  Equity  CourtSf 

126. 

n.  Pleading  and  Practice,  i2£ 

A.  General  Roles,  126. 

B.  Bill,  127. 

1.  Reqniftitea  and  Sufficiency,  127. 

a.  Alleiration  of  Facts  Entitlini?  Plainti£F  to  Relief,  127. 

(1)  Necessity,  127. 

(2)  Definiteness  and  Certainty,  128. 

(3)  Mnltifarionsness,  130. 

b.  Allegrations  as  to  Parties,  130. 

c.  Prayer  for  Relief,  132. 

(1)  Necessity,  132. 

(2)  EflFect  of  Prayer  for  General  Relief,  133. 

(3)  Prayer  for  Alternative  Relief,  135. 

d.  Signature,  136. 

e.  Seal,  136. 
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2.  Objections  to  Bill.  136. 

3.  Amend  menu  and  Supplemental  Bills,  137. 

C.  Answer,  137. 

D.  Replication,  137. 
K.  Decree,  137. 

CROSS  REFERENCES. 

Sec  the  titles  ABATEMENT,  REVIVAL  AND  SURVIVAL,  vol.  1,  p.  2; 
ACCOUNTS  AND  ACCOUNTING,  vol.  l,  p.  82;  ACTIONS,  vol.  1,  p.  122; 
ADEQUATE  REMEDY  AT  LAW,  vol.  l,  p.  161;  AMENDMENTS,  vol. 
1,  p.  316;  ANSWERS,  vol.  1,  p.  389;  APPEAL  AND  ERROR,  vol.  1,  p.  418; 
APPEARANCES,  vol.  1,  p.  667;  ARBITRATION  AND  AWARD,  vol.  1,  p. 
C8T;  ASSIGNMENTS  FOR  THE  BENEFIT  OF  CREDITORS,  vol.  1,  p.  799; 
ATTACHMENT  AND  GARNISHMENT,  vol.  2,  p.  70;  BILL  OF  PEACE, 
vol.  2,  p.  383;  BiLL  OF  REVIEW,  vol.  2,  p.  384;  BONDS,  vol.  2,  p.  507; 
BOUNDARIES,  vol.  2,  p.  579;  CONSOLIDATION  OF  ACTIONS,  vol.  3,  p. 
125;  CONTEMPT,  vol.  3,  p.  236;  CONTINUANCES,  vol.  3,  p.  270;  CON- 
TRACTS, vol.  3,  p.  307;  CONTRIBUTION  AND  EXONERATION,  vol.  3, 
p.  461;  CONVERSION  AND  RECONVERSION,  vol.  3,  p.  498;  CORPORA- 
TIONS, vol.  3,  p.  510;  COSTS,  vol.  3,  p.  604;  CREDITORS'  SUITS,  vol.  3,  p. 
780;  CROSS  BILLS,  vol.  4,  p.  100;  DEMURRERS,  vol.  4,  p.  456;  DEPOSI- 
TIONS, vol.  4,  p.  549;  DISCOVERY,  vol.  4,  p.  656;  DISMISSAL,  DISCON- 
TINUANCE AND  NONSUIT,  vol.  4,  p.  685;  EJECTMENT,  vol.  4,  p.  871; 
ELECTION  OF  REMEDIES,  vol.  4,  p.  921;  ESTOPPEL;  EVIDENCE; 
EXECUTORS  AND  ADMINISTRATORS;  FORFEITURES;  FRAUD  AND 
DECEIT;  FRAUDULENT  AND  VOLUNTARY  CONVEYANCES;  ILLE- 
GAL CONTRACTS;  INJUNCTIONS;  INSTRUCTIONS;  INTERPLEADER 
INTERVENTION;  ISSUES  TO  THE  JURY;  JUDGMENTS  AND  DE 
CREES;  JURISDICTION;  JURY;  LACHES;  LIMITATION  OF  ACTIONS 
LIS  PENDENS;  LOST  INSTRUMENTS  AND  RECORDS;  MARSHALING 
ASSETS  AND  SECURITIES;  MAXIMS;  MISTAKE  AND  ACCIDENT 
MORTGAGES  AND  DEEDS  OF  TRUST;  MOTIONS;  MULTIFARIOUS- 
NESS; MULTIPLICITY  OF  SUITS;  NUISANCES;  PARTIES;  PAYMENT 
PENALTIES  AND  FORFEITURES;  PLEADING;  PRESUMPTIONS 
AND  BURDEN  OF  PROOF;  QUIETING  TITLE;  RECORDS;  REFEREES 
REFERENCE;  REHEARING;  RESCISSION,  CANCELLATION  AND 
REFORMATION;  SEPARATE  ESTATE  OF  MARRIED  WOMEN;  SERV- 
ICE OF  PROCESS;  SET-OFF,  RECOUPMENT  AND  COUNTERCLAIM; 
SPECIFIC  PERFORMANCE;  SUBROGATION;  SUMMONS  AND  PROC- 
ESS; TENDER;  TRIAL;  TRUSTS  AND  TRUSTEES;  USURY;  VARI- 
ANCE; VENUE;  WAIVER;  WASTE;  WILLS;  WITNESSES. 


L  Preservation  of  Distinction 

between  Law  and  Equity 

Courts. 

In  no  state  is  the  distinction  between 
the  law  and  the  equity  courts  and  the 
principles  governing  each  more  rig- 
idly adhered  to  than  in  Virginia.  Sut- 
tlc  V.  Riahmond,  etc.,  R.  Co.,  76  Va. 
284.     See   the   title   JURISDICTION. 


II.  Pleading  and  Practtce. 

A.  GENERAL  RULE. 

Necessity  for  Pleadings — No  relief 
can  be  granted  in  equity  without 
proper  pleadings.  Martin  v,  Kester,. 
46  W.  Va.  438,  33   S.   E.  238. 

Matters  not  charged  in  the  bill  or 
averred  in  the  answer,  and  not  in  issue 
in  the  cause,  are  not  proper  to  be  con« 
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sidered  on  the  hearing.  Hunter  v. 
Hunter,  10  W.  Va.  321;  Burley  v. 
Wellcr,  14  W.  Va,  264;  Smith  v.  Low- 
ther,  35  W.  Va.  300,  13  S.  E.  999. 

A  decree  must  have  for  its  basis  a 
proper  pleading  giving  adequate  facets 
to  support  it  Turner  v.  Stewart,  51 
W.  Va.  493,  41  S.  E.  924;  Handlan  v. 
Handlan,  37  W.  Va.  486,  16  S.  E.  597. 

While  a  court  of  equity  having  juris- 
diction for  one  purpose  may  go  on  and 
give  full  relief  as  to  all  matters  com- 
prehended under  the  allegations  of  fact 
in  the  pleadings,  yet  it  is  limited  in  its 
relief  to  the  aillegations  of  the  bill  or 
other  pleadings,  and  can  not  decree 
beyond  their  scope.  Waldron  v.  Har- 
vey, 54  W.  Va.  608,  46  S.  E.  603;  Don- 
ahoe  V.  Fackler,  8  W.  Va.  249.  See  the 
titles  JUDGMENTS  AND  DE- 
CREES; PLEADING. 

Admissions  in  Pleadings. — See  the 
titles  ANSWERS,  vol.  1,  p.  414; 
PLEADING. 

Allegations  and  Proof  Must  Agree. 
— In  a  court  of  equity,  as  well  as  in  a 
court  of  law,  the  allegations  and  proof 
must  agree.  A  recovery  will  not  be 
allowed  upon  a  case,  although  proved, 
which  differs  essentially  from  that  al- 
leged in  the  bill.  See  the  title  VA- 
RIANCE, 

Construction  of  Pleadings.  —  In 
chancery  pleadings  it  is  the  disposition 
and  practice  of  courts  of  equity  to  re- 
gard substance  rather  than  mere  form 
or  name,  and  to  so  mold  and  treat  the 
pleadings  as  to  attain  the  real  justice 
of  the  case.  Sturm  v.  Fleming,  22  W. 
Va.  404.  In  this  case  it  was  held,  that 
a  complaint  styled  by  the  pleader  a 
petition,  which  has  all  the  elements  of 
a  bill  in  the  nature  of  a  bill  of  review, 
will  be  treated  as  such  if  it  has  the 
necessary  parties,  with  sufficient  aver- 
ments and  prayer  for  relief.  See  also. 
Coombs  V.  Shisler,  47  W.  Va.  373,  377, 
34  S.  E.  763.  See  the  titles  BILL  OF 
REVIEW,  vol.  1,  p.  384;  INTERPRE- 
TATION   AND     CONSTRUCTION. 

Judge  Snyder  in  his  opinion  in 
Sturm  V.  Fleming,  22  W.  Va.  404,  says: 


"I  do  not  deem  it  necessary  to  enter 
upon  any  extended  review  of  the  aU' 
thorities  to  prove  that  the  form  of 
chancery  pleadings  has  in  England, 
and  perhaps  to  a  greater  degree  in  this 
country,  ceased  to  be  of  any  practical 
importance.  Such  pleadings  in  both 
countries  have  been  greatly  simplified. 
An  informal  claim  or  complaint  is  sub- 
stituted in  many  cases  for  a  bill;  and 
the  bill,  when  used,  is  only  a  concise 
narrative  or  statement  of  the  material 
part  of  the  complainant's  case,  with  a 
prayer  for  the  appropriate  relief,  or  for 
general  relief,  which  will  be  sufficient 
in  most  cases.  A  rigid  and  technical 
construction  of  bills  and  other  plead* 
ings  is  exploded.  Mayo  v.  Murchie,  3 
Munf.  384.  ♦  *  ♦  The  name  and 
the  form  are  immaterial;  substance  is 
all  that  is  required.  In  Virginia,  the 
practice  of  courts  of  equity,  which  is 
the  rule  of  practice  in  this  state  al- 
lows the  greatest  liberty  with  respect 
to  pleadings."  Quoted  in  Skaggs  v, 
Mann,  46  W.  Va.  209,  33  S.  E.  110. 

B.  BILL. 

1.  Requisites  and  Sufficiency. 

a.  Allegation  of  Facts  Entitling  Plain* 

tiff  to  Relief. 
(1)  Necessity. 

General  Rule. — It  is  an  elementary 
principle  of  equity  that  every  fact  es* 
sential  to  the  plaintiff's  title  to  main- 
tain the  bill  and  obtain  the  relief  must 
be  stated  in  the  bill.  Parker  v.  Carter, 
4  Munf.  273;  Eib  v.  Martin,  5  Leigh 
132;  Universal  L.  Ins.  Co.  v.  Devore, 
83  Va.  267,  2  S.  E.  433;  Brown  v.  Wy- 
lie,  2  W.  Va.  502;  McGugin  v.  Ohio 
River  R.  Co.,  33  W.  Va.  63,  10  S.  E.  36; 
Hyre  v.  Lambert,  37  W.  Va.  26,  16  S. 
E.  446.  See  also,  Fowler  v.  Saunders, 
4  Call  361. 

Every  averment  necessary  to  entitle 
a  plaintiff  to  be  entertained  in  a  court 
of  equity  must  be  contained  in  the  bill, 
Vanbibber  v.  Beirne,  6  W.  Va.  168. 

It  is  undeniably  a  fundamental  rule 
that  every  bill  in  equity  must  clearly 
show   on   its   face   that  the  plaintiff  is 
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entitled  to  the  relief  demanded,  or 
such  an  interest  in  the  subject  matter 
as  clothes  him  with  a  right  to  institute 
and  maintain  a  suit  concerning  it. 
Carter  v.  Carter,  82  Va.  624;  Saunders 
V.  Baltimore,  etc.,  Ass'n,  99  Va.  140, 
37   S,   E.   775. 

"  'Every  fact  necessairy  to  make  out 
the  case  must  be  certainly  and  pos- 
itively alleged,  for  the  court  pro- 
nounces its  decree  as  based  upon  the 
allegations  as  well  as  on  the  evidence.' 
Zell  Guano  Co.  v.  Heatherly,  38  W. 
Va.  409,  18  S.  E.  611;  Barton  Ch.  Prac. 
264;  Story  Eq.  PL,  §§  256,  257;  Cleaver 
V.  Matthews,  83  Va.  801,  3  S.  E.  439; 
Universal  L.  Ins.  Co.  v.  Devore,  83 
Va.  267,  2  S.  E.  433;  Nash  v.  Nash,  28 
Gratt.  686."  Hood  v.  Morgan,  47  W. 
Va.  817,  35  S.  E.  911. 

A  plaintiff  can  no  more  obtain  re- 
lief without  the  proper  averments  in 
his  bill  than  he  can  without  proof  of 
such  averments  when  made.  The  one 
is  as  essentis^l  as  the  other,  and  both 
must  concur,  or  relief  can  not  be 
granted.  Pusey  v.  Gardner,  21  W.  Va. 
469;  Currey  v.  Lawler,  29  W.  Va.  Ill, 
11  S.  E.  897;  Bierne  v.  Ray,  37  W.  Va. 
571,   16   S.   E.   804. 

It  is  incumbent  on  the  plaintiff  to 
show,  by  his  allegations  and  proofs, 
his  right  to  a  decree  before  he  can  re- 
quire the  defendant  to  sustain  the  af- 
firmative allegations  of  his  answer. 
Bryant  v.  Groves,  42  W.  Va.  10,  24  S. 
E.  605. 

Where  a  bill  in  equity  fails  to  show 
in  the  party  suing  an  interest  in  the 
subject  matter  and  a  proper  title  to 
institute  a  suit  concerning  it,  the  bill 
is  demurrable.  Carter  v.  Carter,  82  Va. 
624. 

"The  plaintiff  can  not  maintain  his 
suit,  unless  he  both  avers,  and  estab- 
lishes by  proof  where  the  averment  is 
denied,  that  he  has  an  interest  in  the 
subject  matter  of  the  suit,  or  right  to 
the  thing  demanded,  and  a  proper  title 
to  institute  the  suit.  These  are  es- 
sential to  sustain  his  right  to  any  re- 


lief. Story  Eq.  PI.,  §  728:  Mitf.  Eq. 
'  PI.  (by  Jeremy)  231,  232.  If  such  want 
of  title  appears  upon  the  face  of  the 
bill,  it  should  be  taken  advantage  of 
by  demurrer.  If,  however,  the  bill 
shows  a  title  apparently  good,  the 
defendant  may  by  plea  or  answer  show 
either  that  nothing  was  ever  vested  in 
him  or  that  the  title  which  he  had  has 
been  transferred  to  another.  Story  Eq. 
PI.,  §§  260,  261,  728."  Barr  v.  Clayton, 
29  W.  Va.  256,  11  S.  E.  809,  900.  See 
the  titles  ANSWERS,  vol.  1,  p.  389; 
DEMURRERS,  vol.  4,  p.  456. 

Showing  as  to  Want  of  Adequate 
Remedy  at  Law.— See  the  title  AD- 
EQUATE REMEDY  AT  LAW,  vol. 
1,  p.  173. 

Defects  Not  Supplied  by  Subsequent 
Interrogatories. — A  defect  in  the 
charging  part  of  a  bill  can  not  be  sup- 
plied by  4  subsequent  interrogatory. 
Parker  v.  Carter,  4  Munf.  273. 

Aider  by  Other  Pleadings. — If  mat- 
ter appear  in  the  answer  of  a  defend- 
ant in  equity,  which  is  nowise  alleged 
in  the  bill,  it  can  not  justify  a  decree 
for  plaintiff  against  defendant,  though 
it  might  have  been  ground  for  such  de- 
cree, if  it  had  been  alleged  in  the  bill. 
Eib  V.  Martin,  5  Leigh  132. 

Where  there  is  ain  answer  supported 
by  evidence,  though  on  its  face  the 
bill  may  not  show  a  case  proper  for 
equity  jurisdiction,  and  though  the  de- 
fendant has  failed  to  demur,  neverthe- 
less the  court  must,  at  the  hearing, 
consider  not  only  whether  the  bill  alone 
makes  such  a  case,  but  also  whether 
the  bill,  aided  by  the  answer  and  the 
proofs  taken  together,  makes  a  case 
proper  for  interposition  of  the  juris- 
dictional powers  peculiar  to  a  court  of 
equity.  Graveley  v.  Graveley,  84  Va. 
151,  4  S.  E.  218.  See  also,  the  title 
ANSWERS,  vol.  1,  p.  391. 

(2)  Definiteness  and  Certainty. 

General  Rule. — The  bill  must  state 
the  claim  of  plaintiff  with  accuracy  and 
clearness;  also    the    injury    or    griev- 
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atice  and  the  relief.  Universal  L.  Ins. 
Co.  V.  Devore,  83  Va.  267,  2  S.  E.  433. 

**The  rules  governing  the  general 
frame  of  bill.*  in  equity  and  other 
pleadings  are  based  on  general  con- 
venience, and  are,  in  the  main,  the  rules 
of  all  modern  Codes  of  Civil  Procedure. 
The  bill  should  state  the  plaintiff's  case 
with  rer^sonable  certainty — that  is,  the 
right  Ke  claims,  the  injury  complained 
of.  ?nd  the  relief  he  seeks — with  such 
3'- curacy  and  clearness,  and  with  such 
detail  of  the  essential  circumstances  of 
time,  place,  manner,  etc.,  as  will  in- 
form the  defendant  of  the  nature  of 
the  case  he  is  called  upon  to  meet, 
stating,  not  conclusions  of  law,  but  the 
facts  out  of  which  arise  his  right  to 
some  specific  relief.  The  case  in- 
tended to  be  made  must  be  certain, 
and  the  allegation  of  the  necessary 
material  facts  to  make  it  must  also  be 
certain.  See  Story,  Eq  PI.  (10th  Ed.), 
§§  239,  242.  Every  fact  necessary  to 
make  out  the  case  must  be  certainly 
and  positively  alleged,  for  the  court 
pronounces  its  decree  as  based  upon 
the  allegations,  as  well  as  on  the  evi- 
dence; but  it  is  generally  enough  to 
state  the  main  fact,  and  the  circum- 
stances which  go  to  establish  it  need 
not  be  minutely  charged."  Zell  Guano 
Co.  V.  Heatherly,  38  W.  Va.  409,  18  S. 
E.  611,  quoted  in  State  v.  McEldowney, 
54   W.   Va.   695,  47   S.    E.   650. 

A  bill  which  lacks  definiteness  and 
certainty  is  demurrable.  Cleaver  v. 
Matthews,  83  Vai.  801,  3  S.  E.  439. 
See  the  title  DEMURRERS,  vol.  4,  p. 
456. 

Degree  of  Certainty  Requisite. — 
Reasonable  certainty  in  the  statement 
of  the  plaintiff's  case  is  sufficient.  Zell 
Guano  Co.  v.  Heatherly,  38  W.  Va.  409, 
18  S.  E.  611;  Anderson  v.  Jarrett,  43 
W.  Va.  246,  27  S.  E.  348. 

"Great  strictness  is  not  generally  re- 
quired in  equity  pleading,  certainly  not 
in  the  structure  of  bills  and  answers, 
but  it  is  an  elementary  rule  of  the  most 
extensive  influence  that  the  bill  should 


state  the  right,  title,  or  claim  of  the 
plaintiff  with  accuracy  and  clearness; 
that  it  should  in  like  manner  state  the 
injury  or  grievance  of  which  he  com- 
plains, and  the  relief  which  he  asks  of 
the  court.  There  must  be  such  cer- 
tainty in  the  averment  of  the  title  upon 
which  the  bill  is  founded,  that  the  de- 
fendant may  be  distinctly  informed  of 
the  nature  of  the  case  which  he  is 
called  upon  to  meet.  Story's  Eq.  PL, 
§  241."  Universal  L.  Ins.  Co.  v.  De- 
vore, 83  Va.  267,  2  S.  E.  433. 

A  bill  in  equity,  notwithstanding  it 
contains  many  vague  and  irrelevant 
allegations,  will  not  be  held  bad  on 
demurrer,  if  taken  as  a  whole  it  states 
facts  which  entitle  the  plaintiff  to  re- 
lief. Moore  v.  Harper,  27  W.  Va.  362, 
quoted  in  Eakins  v.  Hawkins,  48  W. 
Va.  364,  37  S.  E.  622.  See  also,  Frank 
V.  Brenneman,  8  W.  Va.  462.  . 

All  that  is  now  required  is  that  the 
material  allegations  should  be  put  in 
issue  by  the  pleadings  so  that  the  par- 
ties may  be  duly  apprised  of  the  essen- 
tial inquiry  and  be  enabled  to  meet  it 
by  testimony.  The  name  and  the  form 
are  immaterial.  Substance  is  all  that 
is  required.  Sturm  v.  Fleming,  22  W. 
Va.  404. 

Facts  and  Not  Conclusions  of  Law 
to  Be  Stated.— The  bill  must  state  not 
conclusions  of  law  but  facts  from 
which  the  court  cs^n  draw  the  proper 
legal  conclusions.  Norris  v.  Leman,  28 
W.  Va.  336;  Zell  Guano  Co.  v.  Heath- 
erly, 38  W.  Va.  409,  18  S.  E.  611;  State 
V.  McEldowney,  54  W.  Va.  695,  47 
S.   E.   650. 

In  a  pleading  a  statement  of  what  is 
only  a  conclusion  of  law,  without  facts 
given,  or  what  is  only  the  opinion  of 
the  party  on  facts  not  given,  is  bad. 
Iron  Co.  V.  Quesenberry,  50  W.  Va. 
451,  40  S.  E.  487.  See  the  titles  LEGAL 
CONCLUSIONS;     PLEADING. 

Statement  on  Information  and  Relief. 
— In  a  bill  in  equity  the  plaintiff  should 
distinctly  allege  the  facts  constituting 
his  claim  to  relief,  and,  where  they  are 
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stated  to  be  on  information,  he  should 
allege  that  he  believes  them  to  be  true. 
Hyrc  V  Lambert,  37  W.  Va.  26,  16  S. 
E.  446. 

In  Iron  Co.  v.  Quesenberry,  50  W. 
Va.  451,  40  S.  E.  487,  the  bill  was  held 
objectionable,  in  that  material  aver- 
ments were  stated  upon  information 
and  belief,  whereas  they  should  be  pos- 
itive. 

Sufficiency  of  Bill  Read  in  Connec- 
tion with  Exhibits.— If  a  bill,  when 
read  in  connection  with  exhibits  filed 
and  made  a  part  thereof,  states  the 
case  with  such  a  degree  of  certainty 
and  consistency  as  will  enable  the  de- 
fendant to  make  defense  and  the  court 
to  decree  upon  the  case  made,  it  is  suf- 
ficient. Hutchinson  v.  Maxwell,  100  Va. 
169,  40  S.  E.  655.  See  the  title  EX- 
HIBITS. 
(3)  Multifariousness. 

Sec  generally,  the  title  MULTIFA- 
RIOUSNESS. 

b.  Allegations  as  to  Parties. 

Necessity. — A  bill  in  chancery  should 
by  proper  allegations  show  on  its  face, 
that  the  proper  parties  are  made  to  the 
suit.  Norris  v.  Lemen,  28  W.  Va.  336; 
McKay  v.  McKay,  28  W.  Va.  514. 

A  bill  in  which  the  name  of  the  plain- 
tiff is  not  stated  as  required  by  the 
chancery  practice  before  the  Code  of 
West  Virginia  took  effect,  or  as  author- 
ized by  the  Code,  on  general  demurrer 
is  defective.  Houston  v.  McCluney, 
8  W.  Va.  135. 

The  bill  should  show  on  its  face  who 
are  proper  defendants  thereto;  and 
that  each  defendant  named  is  properly 
made  si  defendant.  Norris  v.  Lemen, 
28  W.  Va.  336. 

One  of  the  essential  qualifications 
necessary  to  a  bill  in  chancery  is  that 
it  should,  either  in  the  caption  or  in  the 
body  of  the  bill,  name  some  person  or 
persons  as  parties  defendant,  and  de- 
scribe them  as  having  some  interest  in 
the  subject  matter  of  the  suit,  and  pray 
for  some  relief  sigainst  them;  and  these 
requisites  are  as  essential  to  a  bill  of 


review  as  to  an  original  bill,  and  with- 
out them  a  paper  purporting  to  be  a 
bill  of  review  should  be  dismissed  on 
demurrer,  or  stricken  from  the  files  on 
motion.  Kanawha  Val.  Bank  v.  Wil- 
son, 35  W.  V^.  36,  13  S.  E.  58. 

A  bill  which  makes  a  person  a  party 
in  the  caption  thereof  but  contains  no 
allegation  showing  such  person's  in- 
terest or  claim  to  interest  in  the  sub- 
ject matter  in  controversy,  is  demur- 
rable. Preston  v.  West,  55  W.  Va.  391, 
47  S.  E.  152. 

If  a  person  is  not  named  in  the  bill, 
and  no  allegation  with  reference  to 
him  appears  therein,  the  naming  of  him 
in  the  summons  does  not  make  him  a 
party  to  the  suit,  although  he  may  have 
been  served  with  process.  Chapman 
V.  Pittsburg,  etc.,  R.  Co.,  18  W.  Va.  184. 

"No  matter  that  the  process  names 
certain  parties  as  defendants.  The  bill 
must  have  parties,  for  it  is  the  basis  on 
which  the  structure  of  the  suit  rests, 
and  on  which  the  matters  of  the  suit 
become  res  adjudicata.  A  person  may 
be  named  in  and  served  with  process, 
yet  is  not  a  party  unless  named  in  the 
bill;  and  not  only  named  in  it,  but 
there  must  be  allegations  relating  to 
him  showing  why  he  is  a  party,  what 
matters  touch  and  concern  him,  in- 
volved and  to  be  decreed  upon  in  the 
suit.  Chapman  v.  Railroad  Co.,  18  W. 
Va.  184;  Moseley  v.  Cocke,  7  Leigh 
224;  McCoy  v,  Allen,  16  W.  Va.  724; 
McNutt  V.  Trogden,  29  W.  Va.  471,  3 
S.  E.  328;  Shaffer  v.  Petty,  30  W.  Va. 
248,  4  S.  E.  278;  Bland  v,  Stewart,  35 
W.  Va.  513,  14  S.  E.  215.  And  though 
a  man  be  named  in  the  bill  simply  in 
narration  of  its  facts,  and  it  contain 
certain  matter  touching  him,  and  he  is 
made  a  party  in  the  process,  yet,  if  he 
be  not  made  a  party  to  the  bill,  it  would 
be  bad,  and  the  decree  null.  In  other 
words,  he  must  be  a  party  to  the  proc- 
ess, a  party  to  the  bill,  and  the  bill 
must  allege  matter  touching  him  so 
far  as  it  seeks  to  affect  him.  The  ob- 
servance of  these  fundamental  rules  is 
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all  important  in  practice,  as  departure 
from  them  renders  the  decree  not  only 
erroneous,  but  generally  void,  as  in- 
spection of  cases  above  cited  will 
show."  Cook  V.  Dorsey,  38  W.  Va. 
196,  18  S.  E.  468. 

Such  a  defect  in  the  bill  for  want  of 
parties  to  it,  can  be  taken  advantage 
of,  without  demurrer,  on  the  hearing, 
or  on  appeal  unless  expressly  waived 
in  the  lower  court.  Cook  v,  Dorsey, 
38   W.  Va.   196,   18   S.   E.   468. 

SufiBciency. — A  bill  in  equity  may  in 
frame,  as  to  parties,  follow  the 
chancery  practice  used  before  the  en- 
actment of  §  37,  ch.  125,  W.  Va.  Code, 
or  the  form  prescribed  by  that  section, 
but  it  must  do  one  or  the  other.  Cook 
V,  Dorsey,  38  W.  Va.  196,  18  S.  E.  468. 

"If  the  Code  frame  of  bill  be  adopted, 
plaintiffs  and  defendants  should  be 
named  in  the  caption,  which  makes 
them  such  without  prayer  for  process, 
or  prayer  that  they  be  treated  as  such. 
In  some  clear  and  sufficient  way  a  bill 
must  have  parties  plaintiff  and  defend- 
ant A  decree  can  go  only  on  matters 
properly  stated  by  allegation  in  the 
bill,  and  for  or  against  parties  made 
parties  as  to  such  matters  by  the  bill; 
otherwise,  it  is  no  bill.  In  Houston  v. 
McCluney,  8  W.  Va.  135,  it  was  held, 
that  when  the  name  of  the  plaintiff  is  not 
stated  in  the  bill,  as  required  by  chan- 
cery practice  before  the  Code,  or  as 
authorized  by  the  Code,  it  is  bad  on 
demurrer.  So  it  must  be  as  to  a  de- 
fendant. The  case  of  Kanawha  Val. 
Bank  v.  Wilson,  35  W.  Va.  36,  13  S.  E. 
58,  is  very  pointed  authority  to  sustain 
our  holding  in  this  case."  Cook  v. 
Dorsey,   38   W.   Va.   196,  18   S.    E.   468. 

"By  equity  practice  (outside  this 
statute)  the  bill  contained  formal  parts, 
one  being  for  the  name  of  the  com- 
plainant, and  it  is  essential  that  the 
complainant  be  here  named.  Bart.  Ch. 
Pr.  258;  Sand.  Eq.  18;  Daniell,  Ch.  Pr. 
357;  Story,  Eq.  PI.,  §  26.  It  also  con- 
tained a  part  for  the  prayer  that  proc- 
ess issue  against  the  defendant  to  an- 
swer.    Here,  strictly  speaking,  the  de- 


fendant must  be  named,  as  it  was  a 
rule,  commonly  received  as  a  test, 
that  no  one  could  be  considered  a  de- 
fendant against  whom,  as  one  here 
named,  process  was  not  prayed.  Story, 
Eq.  PI.,  §  44.  They  only  are  parties 
defendant  against  whom  process  is 
prayed,  or  who  are  specifically  named 
and  described  as  defendants.*  1  Dan- 
iell, Ch.  Pr.  287,  and  note  4.  But  as, 
under  the  Virginia  practice,  process  is- 
sued, not  under  the  prayer,  but  before 
the  bill  was  filed,  and  as  §  5,  ch.  170, 
W.  Va.  Code,  1849,  required  summons 
to  issue  to  begin  a  suit,  the  presence 
of  this  part  of  a  bill,  and  the  naming 
a  person  as  a  defendant  in  it,  was  not 
a  test  of  whether  he  was  a  defendant; 
yet  certain  it  is  that  somewhere,  or 
in  some  way,  in  the  bill  he  must  be 
made  a  defendant,  distinctly  and 
clearly,  by  langus^ge  not  simply  men- 
tioning him  in  narration  of  facts,  but 
as  a  person  to  be  acted  upon  by  de- 
cree, so  as  to  make  it  a  finality  for  and 
against  him  as  an  estoppel.  Sand.  Eq. 
32.  A  prayer,  not  that  process  issue, 
but  that  certain  persons  be  treated  as 
defendants,  and  required  to  answer  the 
bill,  would  certainly  make  them  de- 
fendants." Cook  V.  Dorsey,  38  W.  Va. 
196,   18   S.   E.   468. 

"The  bill  in  Virginia  practice  con- 
tained a  part  specially  designed  for 
naming  defendants,  and  required  them 
to  be  there  named,  and  the  prayer  for 
process  was  that  the  defendants  above 
named  answer.  Bart.  Ch.  Pr.  263." 
Cook  V.  Dorsey,  38  W.  Va.  196,  18  S. 
E.  468. 

"The  first  requisite  of  every  bill  in 
chancery,  whether  original  or  by  way 
of  supplement  or  review,  is  that  there 
shall  be  parties  thereto  made  such  by 
proper  description  and  name.  The  form 
of  such  a  bill  as  laid  down  in  skeleton 
in  our  Code  is  as  follows:  'The  bill  of 
complaint  of  A.  B.  (state  the  names  of 
all  the  plaintiffs)  against  C.  D.  (state 
the  names  of  all  the  defendants,  if 
known,  and,  if  not,  designate  them  as 
the  unknown  parties  or  unknown  heirs, 


132 


EQUITY 


etc.,  as  the  case  may  be)   filed  in  the 

circuit  court  of  county.     The 

plaintiff  complains  and  says  that  (here 
state  all  the  facts  constituting  a  claim 
to  relief).  The  said  plaintiff  therefore 
prays  that  (here  state  the  particular 
relief  desired).  He  also  asks  such 
other  and  general  relief  as  the  court 
may  see  fit  to  grant.'  It  will  thus  be 
perceived  that  the  briefest  and  most 
modernized  form  of  a  bill  requires  par- 
ties defendant  to  be  set  out  in  the  body 
of  the  bill  as  those  having  an  interest 
in  the  subject  matter,  and  against  whom 
relief  is  prayed.  A  bill  of  review  is 
no  exception  to  this  general  rule." 
Kanawha  Valley  Bank  v.  Wilson,  35 
W.   Va.  36,  13   S.   E.   58. 

When  a  bill  in  chancery  makes  the 
individuals  composing  a  firm  defend- 
ants, the  bill  ought  to  set  out  the  full 
names  of  the  members  of  the  firm,  or 
allege  that  their  names  in  full  are  un- 
known, and  could  not  be  ascertained  by 
the  plaintiff  after  diligent  inquiry;  and, 
if  it  fails  to  do  so,  the  defendant  should 
be  excused  by  the  court  from  answer- 
ing or  demurring  to  such  bill  until 
proper  insertions  be  made  in  the  bill 
of  the  names  of  the  individuals  con- 
stituting the  firm,  or  it  be  made  to 
appear  to  the  court  that  their  names 
can  not  be  ascertained.  But  such  de- 
fect is  not  a  good  ground  for  a  general 
demurrer.  Rogers  v,  Verlander,  30  W. 
Va.  619,  5   S.   E.  847. 

In  the  prayer  of  a  bill,  parties  are  de- 
scribed as  "Whitley  &  McConkey,"  and 
in  the  charging  part  the  same  parties 
are  prayed  to  be  made  defendants,  ex- 
cept that  these  parties  are  described 
as  "McConkey  &  Co."  In  the  first 
part  of  the  decree,  they  are  styled 
"McConkey  &  Co.,"  and  in  the  latter 
part  they  are  called  "Whitely  &  Mc- 
Conkey." It  being  apparent  that  they 
are  the  same  parties,  there  is  no  error 
in  overruling  a  demurrer  for  that  cause. 
Highland  v.  Highland,  5  W.  Va.  63. 
c.  Prayer  for  Relief. 
(1)    Necessity. 

In  General. — No  relief  can  be  granted 


in  equity  without  proper  pleading  and 
prayer  for  the  same.  Martin  v.  Ke..- 
ter,   46  W.   Va.  438,  33   S.   E.  238. 

A  bill  in  chancery  which  makes  out 
a  case  for  specific  execution  of  an 
award,  but  does  not  pray  for  general 
or  special  relief,  is  sufficient,  if  no 
objection  be  taken  by  the  defendant, 
and  he  answers  on  the  merits  of  the 
complaint,  and  submits  himself  to  the 
decree  of  the  court.  Quaere,  would  this 
objection  be  sustained  on  a  demurrer 
to  the  bill?  Smith  v.  Smith,  -. 
Rand.    95. 

Necessity  for  Prayer  for  Both  Spe- 
cific   and    General    Relief. — A    bill    in 
equity  should  contain  a  prayer  for  both 
specific   and   general    relief,   but  under 
a  prayer  for  general  relief,  only,  there 
may   be   granted   any   relief   warranted 
by  the  facts  alleged;  and  under  a  prayer 
I  for  specific  and  general  relief,  may  be 
given  the  relief  asked  specifically,  and 
^  any    further    relief    warranted    by    the 
allegations,    so    it   be   not    inconsistent 
with  the  specific  relief  asked.     Where 
I  there   is   no   prayer   for   general    relief. 
j  but  prayer  for  specific  relief,  and  this 
:  can  not  be  granted,  other  relief  can  not 
I  be  given,  though  the  facts  would  war- 
I  rant  it  if  there  were  a  specific  prayer 
I  for  it,   or  a   prayer  for   general   relief. 
I  There  must  always  be  a  special  prayer 
for    injunction.      Vance    Shoe    Co.    v. 
Haught,  41  W.  Va.  275,  23  S.  E.  553. 

"Good  chancery  pleading  gives  a 
statement  of  the  specific  relief  asked, 
commonly  called  the  'prayer  for  spe- 
cific relief  and,  besides,  a  prayer  for 
general  relief.  Zell  Guano  Co.  v, 
Heatherly,  38  W.  Va.  409,  18  S.  E. 
611.  All  works  on  chancery  pleading 
call  for  this  prayer  for  special  or  spe- 
cific relief,  and  the  form  in  our  Code 
contemplates  it.  Chapter  125,  §  37. 
Still,  where  it  is  omitted,  is  it  fatal?  I 
think  not.  The  old  form  of  bill  did 
nrt  contain  it,  but  stated  facts,  and 
inserted  a  prayer  for  general  relief,  and 
any  relief  warranted  by  law  upon  those 
facts  could  be  granted.  This  seems 
logical.     Such  a  bill  is  regarded  good 
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yet,  except  as  to  injunctions.  Story, 
Eq.  PL,  §  41;  Bart.  Ch.  Prac.  266;  Sand. 
Eq.  58.  The  relief  under  the  prayer 
for  general  relief  can  only  be  such  as 


(2)    Effect  of  Prayer  for  General  Re- 
Uef. 
In  General. — When  the  bill  contains 
allegations  to  support  a  decree  and  a 


the  facts  stated  warrant,  but  I  think  prayer  for  general  relief,  a  decree  may 
all  relief  they  do  warrant  may  be  given  |  be  predicated  thereon,  although  not 
under  a  general,  without  a  specific  i  specifically  prayed  for.  Bart.  Ch.  Pr. 
prayer.  Under  it  a  distinct  or  differ-  '  281.  Brown  v,  Wylie,  2  W.  Va.  602; 
ent  claim  from  that  stated  in  the  bill  Vance  Shoe  Co.  v.  Haught,  41  W.  Va. 
can  not  be  given.  It  must  be  based  j  275,  23  S.  E.  553;  Goff  v.  Price,  42  W. 
on  facts  alleged.  Pickens  v.  Knisely,  Va.  384,  26  S.  E.  287;  Furbee  v,  Fur- 
29  W.  Va.  1,  11  S.  E.  932;  Bart.  Ch.  •  bee,  49  W.  Va.  191,  202,  38  S.  E.  511; 
Prac.  265.  And,  if  particular  relief  be  '  Stewart  v.  Tennant,  52  W.  Va.  559,  44 
asked,  further  relief,  not  specifically  S.  E.  223;  Waldron  v,  Harvey,  54  W. 
asked,  may  be  given  under  the  gen-  Va.  608,  46  S.  E.  603.  And  see  Van 
eral  prayer,  provided,  always,  it  be  jus-  Winkle  v.  Blackford,  33  W.  Va.  573, 
tified  by  the  facts  stated,  and  be  not  11  S.  E.  26;  Raper  v.  Sanders,  21 
inconsistent  with  that  which  is  asked;    Gratt.  60. 


for  it  is  not  permitted  to  tell  the  de- 
fendant that  a  particular  relief  is  asked, 
and  surprise  him  with  ^  relief  incon- 
sistent with  that  asked.    Bart.  Ch.  Prac. 


"Under  the  general  prayer,  the  plain- 
tiff is  entitled  to  any  relief  which  the 
material  facts  and  circumstances  put 
in  issue  by  the  bill  will  sustain."    James 


266.     If  the  general  prayer  be  omitted,  ,  y^  Bird,  8  Leigh  510;  Hurt  v.  Jones,  75 

and    the    specific    relief    sought    is    not  ;  Va.  341,  352. 

given,  other  relief  can   not  be.     Bart.        «^u  i.      i      •        r  .     ..i. 

The  correct  rule,  m  reference  to  the 


Ch.  Prac.  266;  Daniell,  Ch.  Prac.  378, 
note  a;  Story,  Eq.  PI.,  §  42,  note  a. 
How  important  the  prayer  for  general 
relief."  Vance  Shoe  Co.  v.  Haught,  41 
W.    Va.   275,   23    S.    E.    553. 


effect  of  the  prayer  for  general  relief, 
I  take  to  be,  that  whenever  the  object 
of  the  bill  is  to  recover  money  for  any 
debt,  or  on  the  breach  of  any  contract, 
or  on  account  of  any  other  matter,  and^ 
Where  a  bill  asks  certain  specific  it  is  shown  that  the  complainant  is  en- 
relief,  and  contains  no  prayer  for  gen-  \  titled   to   any   sum   on   account   of   the 


eral  relief,  no  other  than  such  specific 
relief  can  be  granted.  Goff  v.  Price, 
42   W.   Va.   384,  26   S.   E.  287. 

A  trust  creditor  and  the  trustee,  to 
whom  the  property  had  been  turned 
over  by  the  trust  debtor  to  sell,  file 
a  bill  of  injunction  to  restrain  a  third 


particular  matters  and  transactions  al- 
leged in  the  bill,  though  it  may  be  on 
other  grounds,  and  for  different  rea- 
sons, and  for  a  less  amount  than  is 
alleged  and  claimed  in  the  bill,  the 
amount  to  which  the  claimant  may  be 
so    entitled,    may    be    decreed    to    him 


party  from  wrongfully  removing  the  ,  "nder  the  general  prayer  for  relief,  if 
trust  property  out  of  the  state,  but  do  J  there  be  such  prayer  in  the  bill.  Bank 
not   pray   for   general   relief.      Held,   if    ^^  Washington  v.  Arthur,  3  Gratt.  173." 


the   plaintiffs   desire    any   relief   proper 
to  be  given  in  the  case  as  made,  other 


Hall  V.   Pierce,  4  W.   Va.   107. 
A  bill  which  is  in  form  a  foreign  at- 


than  that  specifically  prayed  for,  the  i  tachment,  and  the  proceedings  whereon 
bill  must  contain  a  prayer  for  general  I  were  as  in  a  foreign  attachment  suit,  if 
relief,  but  such  general  prayer  may  be  I  it  sets  out  a  case  for  equitable  relief, 
added  by  amendment  or  amended  bill.  |  and  contains  a  prayer  for  general  re- 
McCrum  v.  Lee,  38  W.  Va.  583,  18  S.  i  lief,  will  be  treated  as  a  bill  for  equita- 
E.  757.  See  the  title  AMENDMENTS,  jble  relief,  and  under  the  prayer  for 
vol.   1,  p.  325.  I  general   relief,   relief  will   be  given  ac- 
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cording  to  the  equity  stated  In  the  bill, 
if  sustained  by  the  proofs.  Anderson 
V.  De  Soer,  6  Gratt.  363. 

Bill  to  set  aside  a  will  states  the  facts 
showing  the  probate  is  a  nullity,  but 
asks  for  an  issue  devisavit  vel  non,  and 
for  general  relief.  The  court  may  dis- 
regard the  prayer  for  an  issue,  and  give 
the  proper  relief  under  the  prayer  for 
general  relief.  Ballow  v.  Hudson,  13 
Gratt.   672. 

Must  Be  Consistent  with  That  Ac- 
tually Prayed.— Though  if  the  plaintiff 
in  a  bill  of  equity  in  his  special  prayer 
mistake  the  due  relief,  it  may  be  given 
under  the  general  prayer  if  consistent 
with  that  which  is  actually  prayed,  yet, 
if  inconsistent  therewith,  it  can  not  be 
obtained.  No  relief  can  be  granted  un- 
der the  general  prayer  entirely  dis- 
tinct from  and  independent  of  the  spe- 
cial   relief   prayed.      Brown    v.    Wylie, 

2  W.  Va.  502;  Hurt  v.  Jones,  75  Va. 
341. 

Under  the  prayer  for  general  relief 
the  plaintiff  can  not  recover  a  claim 
distinct  from  that  dems^nded  or  put  in 
issue   by  his   bill.     Sheppard  v.   Stark, 

3  Munf.  29;  James  v.  Bird,  8  Leigh  510; 
Hurt  V.  Jones,  75  Va.  341;  Hamby  v. 
Henritze,  85  Va.  177,  7  S.  E.  204; 
Piercy  v.  Beckett,  15  W.  Va.  444;  Pick- 
ens V.  Knisely,  29  W.  Va.  1,  11  S.  E. 
932. 

A  prayer  for  general  relief,  however 
broad,  can  justify  no  other  relief  than 
such  as  the  case  made  calls  for.  Bank 
V,   Craig,  6  Leigh   399. 

"It  is  argued  th^t  the  prayer  for  gen- 
eral relief  makes  the  decree  good  over 
the  defect  just  stated.  This  can  not 
be  so.  Under  a  prayer  for  general  re- 
lief you  can  get  relief  not  specifically 
asked  provided  the  facts  alleged  in  the 
bill  and  the  nature  of  the  case  warrant 
it,  not  otherwise.  Hogg's  Eq.  Proced., 
§  105;  Vance  Shoe  Co.  v.  Haught,  41 
W.  Va.  275,  23  S.  E.  553."  Waldron 
V.  Harvey,  54  W.  Va.  608,  46  S.  E. 
603. 

"Judge    Story,    in    speaking    of    that 


part  of  the  bill  which  contains  the 
prayer  for  relief,  says:  *The  usual 
course  is  for  the  plaintiff  in  this  part 
of  his  bill  to  make  a  special  prayer  for 
the  particular  relief  to  which  he  thinks 
himself  entitled,  and  then  to  conclude 
with  a  prayer  of  generail  relief  at  the 
discretion  of  the  court.  The  latter  car 
never  be  properly  and  safely  omitted; 
because  if  the  plaintiff  shall  mistake 
the  relief,  to  which  he  is  entitled,  in 
his  special  prayer,  the  court  may  yet 
afford  him  the  relief  to  which  he  has 
a  right  under  the  prayer  of  general 
relief,  provided  it  is  such  relief  as  is 
agreeable  to  the  cs^se  by  the  bill.' 
Story's  Eq.  Plead.,  §  40.  Again,  'but, 
even  when  a  prayer  of  general  relief 
is  sufficient,  the  special  relief  prayed 
at  the  bar  must  essentially  depend  upoQ 
the  proper  frame  and  structure  of  the 
bill;  for  the  court  will  grant  such  re- 
lief only  as  the  case  stated  will  justify; 
and  will  not  ordinarily  be  so  indulgent 
as  to  permit  ^  bill  framed  for  one  pur- 
pose to  answer  another,  especially  if 
the  defendant  may  be  surprised  or  prej- 
udiced thereby.*  And  the  illustration 
he  gives  is  just  the  converse  of  the  case 
in  hand.  'Thus,'  says  he,  'if  a  bill  is 
brought  for  an  annuity,  or  rent  charge 
of  ten  pounds  per  annum,  left  under  a 
will,  and  the  counsel  for  the  plaintiff 
pray  2,t  the  bar,  that  they  may  drop 
the  demand  of  the  annuity  or  rent 
charge,  and  insist  upon  the  land  itself, 
out  of  which  the  annuity  or  rent  charge 
issues,  the  court  will  not  grant  it,  for 
it  is  not  agreeable  to  the  case  made 
by  the  bill.'  Id.,  §  42.  And  the  relief 
which  may  be  supplied  under  the  gen- 
eral prayer  must  not  only  be  consist- 
ent with  the  case  made  by  the  bill,  but 
also  with  the  relief  specially  prayed. 
1  Dan.  Ch.  Prac.  (4  Amer.  Edv.),  378, 
379,  and  notes.  Under  the  general 
prayer  the  plaintiff  is  entitled  to  any 
relief  which  the  material  facts  and  cir- 
cumstances put  in  issue  by  the  bill 
will  sustain;  but  it  must  be  consistent 
with  the  case  made,  and  if  inconsistent 
with   it,   and  with    the    specific    relief 
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prayed,  will  s^lways  be  refused.  Parker, 
J.,  in  James  v.  Bird.  8  Leigh  510,  513. 

"In  Hiern  v.  Mill,  13  Ves.  R.  114  (cited 
in  1  Dan.  Ch.  Prac.  380),  Lord  Eldon 
said:  *The  rule  is,  that  if  the  bill  con- 
tains charges,  putting  facts  in  issue 
that  are  material,  the  plaintiff  is  enti- 
tled to  the  relief  which  those  facts  will 
sustain,  under  the  general  prayer;  but 
he  can  not  desert  the  specific  relief 
prayed,  and  under  the  general  prayer 
ask  specific  relief  of  another  descrip- 
tion, unless  the  facts  and  circumstances 
charged  by  the  bill  will,  consistently 
with  the  rules  of  court,  maintain  that 
relief.*  The  test  of  the  relief  to  be 
granted  is  not  the  case  proved,  but  the 
case  stated  in  the  bill  upon  which  the 
issue  is  made  up."  Hurt  v.  Jones,  75 
Va.  341. 

W.  sought  the  aid  of  a  court  of 
equity  to  enforce  a  supposed  lien  of  a 
trust  deed  on  certain  real  estate  sold 
to  B.,  and  to  stay  waste  pn  the  same, 
and  prayed  for  "such  other  and  further 
relief  in  the  premises  as  comports  with 
equity  and  good  conscience  and  is  ap- 
plicable to  the  case."  Held,  that  it  was 
error  for  the  court  below  to  rescind  a 
contract  by  deed,  for  the  sale  of  the 
land  between  the  parties,  under  the 
prayer  of  the  special  object  of  the  bill, 
or  the  prayer  for  general  relief.  Brown 
V.  Wylie,   2  W.   Va.   502. 

When  a  bill  contains  sufficient  al- 
legations for  one  character  of  relief 
sought,  and  insufficient  for  others,  and 
the  circuit  court  overrules  a  demurrer 
thereto,  and  grants  relief  to  the  full 
extent  of  the  prayer  of  such  bill,  the 
appellate  court  will  reverse  the  decrees 
entered,  sustain  the  demurrer  in  part, 
and  remand  the  cause,  with  leave  to  the 
Plaintiff  to  amend.  Billingsley  v.  Me- 
nesr,  44  W.  Va.  651,  30  S.   E.  61. 

(8)    Prayer  for  Alternative   Relief. 

The  bill  may  be  framed  with  a 
double  aspect,  and  ask  relief  in  the 
alternative,  but  the  states  of  fact  upon 
which  such  relief  is  prayed  must  not 
be   inconsistent.     Zell    Guano    Co.    v. 


Heatherly,  38  W.  Va.  409,  18  S.  E. 
611;  United  States  Blowpipe  Co.  v, 
Spencer,  40  W.  Va.  698,  21  S.  E.  769. 

The  alternative  case  stated  must  be 
the  foundation  for  precisely  the  same 
relief.  Brown  v,  Bedford  City,  etc., 
Co.,  91   Va.  31,  20  S.   E.  968. 

"  *A  bill  must  not  state  two  incon- 
sistent states  of  facts,  and  ask  relief  in 
the  alternative.  But  it  may  state  the 
facts,  and  ask  relief  in  the  alternative, 
according  to  the  conclusion  of  law  the 
court  may  draw  from  them;  so  that, 
if  one  kind  of  relief  sought  be  denied, 
another  may  be  granted.  And  it  may 
state  facts  of  a  different  nature,  not  in- 
consistent with  each  other,  and  equally 
supporting  the  prayer  for  relief.  In 
both  these  cases  the  bill  is  said  to 
have  a  double  aspect.'  1  Fost  Fed. 
Pr.  (2d  Ed.).  §  70;  Story,  Eq.  PI..  § 
246."  Zell  Guano  Co.  v.  Heatherly. 
38  W.  Va.  409.  18  S.  E.  611. 

A  bill  in  chancery  is  not  multifa- 
rious, and  therefore  demurrable,  simply 
because  it  contains  a  prayer  for  alter- 
nate relief,  inconsistent  with  its  prayer 
for  specific  relief.  Korne  v,  Korne, 
30  W.  Va.   1,  3  S.  E.  17. 

"Because  the  bill  prays  for  relief 
in  the  alternative,  the  counsel  for  the 
appellee  claim  that  it  was  thereby  ren- 
dered multifarious,  and  the  demurrer 
should  have  been  sustained.  A  bill 
can  not  be  made  multifarious  by  its 
prayers.  If  the  specific  or  alternate 
relief  asked  is  inconsistent  with  the 
averments  of  the  bill,  the  same  will  be 
disregarded,  and  relief  given  under  the 
prayer  for  general  relief,  if  there  is  such 
prayer,  and  the  facts  averred  entitle 
the  plaintiff  to  any  relief.  Story,  Eq. 
PI,  §§  40,  42b.  Whether  a  bill  is  mul- 
tifarious or  not  must  be  determined 
by  the  frame  and  structure  of  the  bill; 
that  is,  from  its  allegations,  and  not 
from  its  prayer."  •  Korne  v.  Korne,  30 
W.  Va.  1,  3  S.  E.  17.  See  the  title 
MULTIFARIOUSNESS. 

If  the  plaintiff  in  a  bill  of  equity 
in   his   special   praj'er   mi?ta!:e   the   due 
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relief,  it  may  be  given  under  the  gen- 
eral prayer,  if  consistent  with  that 
which  is  actually  prj^yed.  If  incon- 
sistent it  can  not  be  obtained;  and 
therefore,  if  a  plaintiff  doubt  as  to  the 
proper  relief,  he  may  frame  his  prayer 
in  the  alternative,  to  have  either  one 
relief  or  the  other  as  the  court  may 
decide.  No  relief  can  be  granted  un- 
der the  general  prayer  entirely  dis- 
tinct from  and  independent  of  the' 
special  relief  prayed.  Brown  v.  Wylie, 
2  W.  Va.  502. 

If  bill  states  case  in  alternative  ac- 
cording to  what  construction  is  given 
an  agreement  set  up  therein,  and  case  i 
made  according  to  the  adopted  con- 
struction, with  prayer  for  general  re- 
lief, entitles  plaintiff  to  some  relief, 
though  not  to  all  asked  for,  the  bill 
will  be  retained  and  such  relief  be 
given  as  plaintiff  appears  to  be  entitled 
to.     Poindexter  v.  Burwell,  82  Va.  507. 

d.  Signatures. 

Necessity — A  paper  writing,  pur- 
porting to  be  a  bill  in  chancery,  origi- 
nal or  amended,  not  signed  by  any  one, 
is  demurrable,  and  should  be  stricken 
from  the  record,  unless  properly 
amended  by  leave  of  the  court.  Story 
Eq.  PI.,  §  47.  Dever  v,  Willis,  42  W. 
Va.  365,  26   S.   E.  176. 

Until  a  bill  is  so  signed,  whether 
original  or  amended,  it  can  not  be  re- 
garded as  complete,  and  therefore  a 
proper  part  of  the  record.  Dever  v. 
Willis,  42  W.  Va.  365,  26  S.  E.  176. 

Waiver  of  Objection. — An  objection 
to  a  bill  in  chancery,  made  for  the  first 
time  in  the  appellate  court,  for  the 
reason  that  it  is  not  signed  by  coun- 
sel, will  not  be  entertained.  Jones  v. 
Shufflin,  45  W.  Va.  729,  31  S.  E.  975. 

e.  Seal. 

A  bill  in  equity  in  the  name  of  an 
incorporated  city,  signed  by  counsel, 
need  not  have  the  city  seal  annexed. 
Moundsville  v.  Ohio  River  R.  Co.,  37 
W.  Va.  92,  16  S.  E.  514. 

"The   first  point  presented   in   argu-  , 


ment  as  error  is  that  the  bill  is  not 
attested  by  the  seal  of  the  city.  If  we 
treat  a  municipal  corporation  as  a  pri- 
vate aggregate  corporation,  still  we 
hold  that  a  bill  of  an  aggregate  cor- 
poration need  not  have  the  seal  an- 
nexed. The  books  of  equity  pleading, 
so  far  as  I  see,  only  require  bills  by 
such  corporations  to  be  drawn  in  the 
name  of  the  corporation  and  signed  by 
counsel,  and  I  see  no  requirement  of 
a  seal.  In  Coal  &  Iron  Co.  v.  Det- 
mold,  1  Md.  Ch.  371,  it  is  pointedly 
decided  that  such  a  bill  need  not  have 
the  corporate  seal,  and  that  the  fact 
that  it  is  the  bill  of  the  corporation 
is  sufficiently  vouched  for  by  the  sig- 
nature of  counsel.  1  Daniell,  Ch.  Pr. 
311,  note  7.  No  case  it  cited  to  sup- 
port the  point  except  Teter  v.  West 
Virginia,  etc.,  R.  Co.,  35  W.  Va.  433, 
14  S.  E.  146.  That  case  holds  correctly 
that  the  answer  of  a  corporation  must 
be  signed  by  its  president,  with  its  seal 
affixed;  but  it  does  not  follow  that  a 
bill  must  be  so  attested.  The  reason 
an  answer  must  have  the  seal  is  that 
under  the  common  chancery  practice 
answers  must  be  sworn  to,  and,  as  cor- 
porations can  not  be  sworn,  the  seal 
must  verify  the  act — a  reason  not  ap- 
plying to  bills."  Moundsville  v.  Ohio 
River  R.  Co.,  37  W.  Va.  92,  16  S.  E. 
514. 

2.    Objections  to  Bill. 

General  Rule  as  to  Manner  of  Rais- 
ing.— When  any  objection  to  a  bill  is 
apparent  on  its  face,  it  may  be  de- 
murred to,  but  when  not  apparent  on 
the  bill  itself  the  proper  mode  of  de- 
fense is  by  plea  or  answer.  Harris  v. 
Thomas,  1  Hen.  &  M.  18.  See  the  titles 
ANSWERS,  vol.  1,  p.  389;  DEMUR- 
RERS, vol.  4,  p.  456;  PLEADING. 

Dismissal.— It  is  a  settled  rule  of  the 
court,  that  if  it  appear  from  the  face 
of  the  bill  that  the  matter  thereof  is 
not  proper  for  a  ctourt  of  equity,  it 
should  be  dismissed,  even  after  an- 
swer filed,  and  though  there  be  no  plea 
to    the   jurisdiction.     Ambler   v.    War- 
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wick,  1  Leigh  195;  Pollard  v.  Patterson, 
3  Hen.  &  M.  67.  See  the  title  DIS- 
MISSAL, DISCONTINUANCE  AND 
NONSUIT,  vol,  4,  p.  683. 
3.  Amendments  and  Supplemental 
Bills. 
See  the  titles  AMENDMENTS,  pp. 
316,  338;  SUPPLEMENTAL  PLEAD- 
INGS. 


C   ANSWER. 

See  the  title  ANSWERS,  vol.   1,  p, 
389. 

D.  REPLICATIOK. 

See  the  title  REPLICATION. 

E.  DECREE. 

See    the    title    JUDGMENTS    AND 
DECREES. 


Equit>r  of  Redemption. 

See  the  titles  CHATTEL  MORTGAGES,  vol.  3,  p.  812;  DOWER,  vol.  4. 
p.  798;  MORTGAGES  AND  DEEDS  OF  TRUST;  PLEDGE  AND  COLLAT- 
ERAL SECURITY. 

Erasure. 

See  the  titles  ALTERATION  OF  INSTRUMENTS,  vol.  1,  p.  307;  WILLS, 

ERECT.— In  Carroll  v.  Lynchburg,  84  Va.  804,  6  S.  E.  133,  it  is  said:  "There 
is  no  difference  in  the  meaning  of  the  word  erect  when  applied  to  a  whole 
building,  and  when  applied  to  a  part  of  a  building.  In  both  cases  it  means 
'to  build.' " 

Erroneous  Assessment 

See  the  title  TAXATION. 

Error. 

See   generally,  the  title  APPEAL  AND   ERROR,  vol.   1,   p.   581. 

Error,  Writ  of. 

See  the  title  APPEAL  AND  ERROR,  vol.  1,  p.  432. 


ESCAPE. 

I.  DeflnitionB,  i38. 
IL  Proceedings  against  Prisoner,  i3S. 

A.  By  Escape  Warrant,  138. 

1.  By  Whom  la^sued,  138. 

2.  Requisites  of  Warrant,  138. 

B.  By  Indictment,  138. 

III.  Punishments  and  Penalties,  i38. 

A.  Felony,  138. 

B.  Where  Party  Escapes  before  His  Term  Is  up,  139. 

C.  Punishment  of  Convicts  by  Special  Act,  139. 

D.  Escape  While  Appeal  Pending,  139. 

IV.  Responsibility  of  Officers  for  Escape,  139. 

A.  Criminal  Liability,  139. 

B.  Civil  Liability,  140. 

1.  Actions  by  Creditors,  140. 
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2.  Defenses  to  Actions,  140. 

a.  Held  Sufficient,  141. 

b.  Held  Insufficient,  141. 

3.  Evidence,  141. 

4.  General  Verdict  Insufficient,  141. 

5.  Measure  of  Damag-es,  142. 

CROSS  REFERENCES. 

See  the  titles  ARREST,  vol.  1,  p.  719;  CRIMINAL  LAW,  vol.  4,  p.  1;  EXE- 
CUTIONS; OBSTRUCTING  JUSTICE;  PRISONS  AND  PRISONERS; 
RESCUE;  SHERIFFS  AND  CONSTABLES. 


I.  DeflnitionB. 

In  General. — An  escape  is  the  deliv- 
erance of  a  person  who  is  lawfully 
imprisoned,  out  of  prison,  before  such 
a  person  is  entitled  to  such  deliver- 
ance by  law.  It  is  the  departure  of  a 
prisoner  from  custody  before  he  is  dis- 
charged by  due  process  of  law.  1 
Bouv.  L.  Diet.  687. 

Escape  of  Debtor  in  Execution. — By 
the  common  law  there  were  but  two 
kinds  of  escapes  of  a  debtor  in  execu- 
tion, voluntary  or  negligent.  Stone  v. 
Wilson,    10   Gratt.    529. 

Voluntary  escapes  are  such  as  are  by 
the  express  consent  of  the  sheriflF  or 
jailor.     Stone  v.  Wilson,  10  Gratt.  529. 

Negligent  escapes  are  such  as  where 
the  prisoner  escapes  without  the  con- 
sent of  knowledge  of  the  sheriff  or 
jailor.     Stone  v.  Wilson,  10  Gratt.  529. 

IL  Proceedings  agaiiiBt  Pris- 
one  r. 

A.    BY  ESCAPE  WARRANT. 
1.  By  Whom  Issued. 

It  is  established  by  Va.  statute  that 
a  justice  of  the  peace  may  issue  an  es- 
cape warrant  to  retake  and  secure  per- 
sons who  escape  out  of  prison.  1  Rev. 
Va.  Code,  ch.  136,  §  1;  Jones  v.  Tim- 
berlake,  6  Rand.  678;  McClintic  v. 
Lockridge,  11  Leigh  253;  Fawkes  v. 
Davison,  8  Leigh  554;  Carthrae  v, 
Clarke,  5  Leigh  268;  Windrum  v.  Par- 
ker, 3  Leigh  361. 
3.    Requisites  of  Warrant. 

Warrant  Must  Show  Escape  from 
Prison.— The  statute,  1  Rev.  Va.  Code, 
ch.  136,  §  1,  which,  "for  the  more  ef- 


fectual retaking  and  securing  persons 
who  escape  out  of  prison,"  enacts  that 
"if  any  person  committed,  rendered  or 
charged  in  custody,  in  execution  or 
upon  mesne  process,  to  any  county  or 
corporation  prison  or  to  the  jail  of  any 
district,  shall  thence  escape,  a  justice 
may  issue  an  escape  warrant,"  does  not 
authorize  such  warrant  in  the  case  of 
a  person  who  escapes  out  of  the  cus- 
tody of  a  sheriff,  before  being  com- 
mitted to  prison;  and  if  a  person  be 
taken  and  detained  in  custody  under 
an  escape  warrant  which  shows  on  its 
face  that  the  escape  was  not  from  any 
prison,  but  merely  from  the  custody 
of  the  sheriff,  he  may  be  discharged 
by  writ  of  habeas  corpus.  McClintic 
V.  Lockridge,  11  Leigh  253;  Jones  v. 
Timberlake,  6  Rand.  678. 

Although  an  escape  warrant  ought 
regularly  to  show  on  its  face  that  the 
person  who  issues  it  is  a  justice  of  the 
peace,  yet,  on  a  habeas  corpus  sued 
out  by  the  person  arrested  under  it, 
if  it  is  proved  that  he  is  a  justice,  the 
prisoner  ought  not  to  be  discharged. 
Jones  V.  Timberlake,  6  Rand.  678;  Mc- 
Clintic V.  Lockridge,  11  Leigh  253. 

B.   BY  INDICTMENT. 

Proceedings  against  convicts  under 
the  54th  section  of  the  penitentiary  act 
must  be  by  indictment.  Com.  v.  Ryan, 
2  Va.  Cas.  467. 

IIL  PuniBhmentBand  PenaltieB. 

A.   FELONY. 

By  the  common  law  the  offense  of 
prison  breaking  was  deemed  in  all  cases 
£^  felony;  but  by  the  common  law,  as 
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modified  by  the  act  passed  in  1794,  if 
a  person  is  actually  committed  to  jail 
for  any  treason  or  felony  for  which  if 
convicted  he  might  be  sentenced  to 
loss  of  life  or  limb  and  breaks  his 
prison  he  is  a  felon,  but  if  he  is  con- 
fined for  an  inferior  oflFense  he  is  pun- 
ishable for  misdemeanor.  Com.  v. 
Ryan,  2  Va.  Cas.  467. 

B.  WHERE  PARTY  ESCAPES  BE- 
FORE  HIS  TERM  IS  UP. 

Where  a  party  has  been  indicted  and 
the  verdict  of  the  jury  finds  him  guilty 
and  orders  that  he  be  imprisoned  for 
a  certain  time  and  before  that  time  has 
expired  the  party  escapes  from  jail  and 
is  afterwards  retaken,  he  is  to  be  kept  | 
in  prison  beyond  the  prescribed  period  j 
for  the  length  of  time  he  was  out  when 
he  escaped;  and  this  though  he  has 
already  been  indicted  for  the  escape. 
Cleek  V.   Com.,  21   Gratt.  777. 

C.  PUNISHMENT   OF   CONVICTS 
BY  SPECIAL  ACT. 

The  54th  section  of  the  penitentiary 
act  prescribes  a  punishment  for  con- 
victs escaping  from  that  prison;  the 
punishment  consists  in  such  additional 
confinement  and  hard  labor,  agreeably 
to  the  directions  of  the  act,  and  such 
additional  corporal  punishment  not  ex- 
tending to  life  or  limb,  as  the  court 
before  who  such  person  shall  be  con- 
victed of  said  escapes  shall,  in  the  ex- 
ercise of  a  sound  discretion,  adjudge 
and  direct.  Com.  v.  Ryan,  2  Va.  Cas. 
467. 

D.  ESCAPE      WHILE      APPEAL 
PENDING. 

Where  a  prisoner  convicted  of  felony 
obtains  a  writ  of  error  and  then  es- 
capes from  jail  and  is  still  at  large,  the 
appellate  court  will  order  that  the  writ 
of  error  be  dismissed  by  a  certain  day 
unless  it  shall  be  made  to  appear  to 
the  court  before  that  day,  that  the 
plaintiff  in  error  is  in  custody  of  the 
proper  officer  of  the  law.  State  v.  Con- 
ners,  20  W.  Va.  1;  State  v.  Sites,  20 
W.  Va.  13;  Sherman  v.  Com.,  14  Gratt. 


677;  Leftwich  v.  Com.,  20  Gratt.  716. 
And  see  Franklin  v.  Peers,  95  Va.  602, 
29  S.  E.  321,  approving  Sherman  v. 
Com.  and  Leftwich  v.  Com.,  20  Gratt. 
716. 

No  Necessity  for  Notice.— The  ap- 
pellate court  may  make  such  order  of 
dismissal  upon  motion  based  on  affi- 
davits without  previous  notice  of  the 
grounds  of  such  motion  to  the  plaintiff 
in  error  or  to  his  counsel.  State  v. 
Sites,   20  W.  Va.   13. 

Part  of  Order  Dismissed. — And  on 
such  escape  under  the  circumstances 
mentioned  above,  the  appellate  court 
will  discharge  so  much  of  the  order 
awarding  the  writ  of  error  as  directed 
it  to  operate  as  a  supersedeas  to  the 
judgment.  Sherman  v.  Com.,  14  Gratt. 
677. 

Notice  of  Escape  Brought  to  Court 
Too  Late. — But  see  Leftwich  v.  Com., 
20  Gratt.  716,  which  though  approv- 
ing the  general  rule  says  that  after  it 
has  heard  and  reversed  a  case  without 
having  been  informed  of  the  escape 
of  the  prisoner,  the  court  will  not  set 
the  reversal  aside. 

IV.  Responsibility    of  Officers 
for  Escape. 

A.    CRIMINAL  LIABILITY. 

The  sheriff  in  Virginia  is  ex  officio 
jailor  of  his  county,  but  may  devolve 
the  duties  of  jailor  on  a  deputy,  and 
will  not  be  criminally  liable  for  a  neg- 
ligent escape  permitted  by  him.  If, 
however,  a  prisoner  is  permitted  to  go 
at  large  with  the  knowledge  and  ap- 
proval of  the  sheriff,  and  by  his  dis- 
cretion and  authority,  and  while  so  at 
large  the  prisoner  escapes,  the  sheriff 
is  himself  criminally  liable  for  the  es- 
cape. Watts  V.  Com.,  99  Va.  872,  39 
S.  E.  706;  Com.  v.  Lewis,  4  Leigh  664. 

Sufficiency  of  Indictment. — ^An  in- 
dictment against  a  jailor,  for  permit- 
ting a  prisoner  in  his  custody  to  have 
an  instrument  in  his  room  with  which 
he  might  break  jail  and  escape,  and 
for  failing  carefully  to  examine  at  short 
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intervals  the  condition  of  the  jail,  s^nd 
what  the  prisoner  was  engaged  at  in 
said  jail,  in  consequence  of  which  the 
prisoner  escaped,  does  not  state  an  in- 
dictable offense,  although  if  this  were 
an  indictment  against  the  defendant  as 
jailor,  for  negligently  permitting  a  pris- 
oner committed  to  his  custody  to  es- 
cape, there  could  be  no  doubt  but  it 
would  be  good;  as  it  is  well  settled 
that  such  an  indictment  can  be  sus- 
tained.    Com.  V.  Connell,  3  Gratt.  587. 

B.    CIVIL  LIABILITY. 
1.    Actions  by  Creditors. 

Right  of  Election. — When  there  has 
been  either  a  tortious  escape  or  a  vol- 
untary discharge  of  a  debtor  by  the 
sheriff,  the  creditor  has  the  right  of 
election  either  to  procure  an  escape 
warrant  from  a  justice  of  the  peace 
for  the  purpose  of  retaking  the  fugi- 
tive, or  to  bring  an  action  of  debt 
against  the  sheriff  for  the  escape. 
Fawkes  v.  Davison,  8  Leigh  554;  Carth- 
rae  v.  Clarke,  5  Leigh  268;  Windrum 
V.   Parker,  2  Leigh  361. 

At  Common  Law. — And  see  Stuart 
V.  Hamilton,  8  Leigh  503,  which  says 
that  upon  the  escape  of  a  debtor,  the 
creditor  had  at  common  law,  and  in- 
dependent of  the  statute  of  Will.  3, 
a  right  to  proceed  against  the  sheriff, 
or  to  retake  the  defendant  or  to  bring 
an  action  of  debt  or  scire  facias  upon 
the  judgment,  and  thereupon  have  any 
execution  whatever. 

Effect  of  Debtor's  Voluntary  Return. 
— When  the  debtor  voluntarily  returns 
without  any  escape  warrants  being  sued  | 
out,  there  is  no  necessity  for  the  cred- 
itor to  make  his  election,  as,  by  the 
voluntary  return,  the  debtor  is  consid- 
ered as  held  under  original  process, 
and  the  creditor  can  still  hold  him  or 
bring  an  action  of  escape  against  the 
sheriff.  There  is  no  reason  for  pre- 
suming that  the  creditor  elected  to 
pursue  his  remedy  against  the  sheriff 
and  not  to  hold  his  right  to  keep  the  ! 
debtor    in    prison    because   he    did    not  | 


take  any  action  to  imprison  the  debtor,, 
as  the  debtor  already  having  volunta- 
rily returned  to  prison  there  is  no  other 
step  which  the-  creditor  could  take. 
Carthrae  v.  Clarke,  5  Leigh  268. 

Elegit  after  Debtor's  Escape. — If  a 
debtor  charged  in  execution  escape, 
the  creditor  may  sue  out  a  scire  facias 
to  have  a  new  execution;  and  after 
judgment  on  suth  scire  facias,  an  elegit 
may  issue  to  have  delivered  to  the 
creditor  a  moiety  of  all  the  lands 
whereof  the  debtor  was  seized  at  the 
date  of  the  original  judgment  or  at 
any  time  afterwards.  Stuart  v.  Ham- 
ilton,  8   Leigh    503. 

Motion  against  Sheriff. — Under  the 
act,  1  Rev.  Va.  Code,  1819,  ch.  134,  $ 
48,  p.  542,  a  motion  may  be  maintained 
against  a  sheriff  for  an  escape.  1st. 
Where  the  return  on  the  execution 
states  that  the  officer  has  taken  the 
body  of  the  debtor  and  has  it  ready 
to  satisfy  the  execution,  and  the  plain- 
tiff can  show  the  escape  aliunde.  2d. 
When  the  return  shows  such  a  state 
of  facts  as  would  entitle  the  plaintiff 
to  a  verdict  in  an  action  of  debt  for 
an  escape.  Stone  v.  Wilson,  10  Gratt. 
529. 

Necessity  for  Separate  Suit  against 
Sheriff. — A  judgment  can  not  be  en- 
tered against  the  defendant  and  sheriff,, 
upon  his  return  that  the  writ  was  ex- 
ecuted, and  the  defendant  escaped;  the 
proper  remedy  against  the  sheriff  for 
an  escape,  being  by  a  separate  suit. 
Waugh  V.  Carter,  2  Munf.  333. 

2.    Defenses  to  Actions, 
a.   Held  Sufficient. 

Prisoner  Released  under  Insolvent 
Debtor  Act. — A  sheriff,  who  has  re- 
leased a  debtor,  taken  in  custody  upon 
a  ca.  sa.,  by  authority  of  a  warrant  of 
discharge  from  a  magistrate  under  the 
act  for  the  relief  of  insolvent  debtors, 
is  not  liable  to  the  judgment  creditor 
in  an  action  of  debt  for  an  escape,  al- 
though it  is  shown  that  the  notice  by 
the  debtor  to  the  creditor,  of  his  in- 
tention to  apply  for  the  benefit  of  the 
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act,  was  insufficient.  Price  v.  Holland, 
1  Pat.  &  H.  289. 

Prison-Bounds  Bond  Taken. — Where 
a  sheriff  has  taken  a  prison-bounds 
bond  from  a  debtor  he  has  no  author- 
ity to  authorize  or  prevent  an  escape 
and  therefore  he  can  not  be  held  liable 
for  the  debtor's  escape.  Meredith  v. 
Duval,  1  Munf.  76,  80;  Vanmeter  v. 
Giles,  1  Rob.  328;  Lyle  v.  Stephenson, 
6  Call  54;  McGuire  v.  Pierce,  9  Gratt. 
167. 

b.  Held  Insufficient. 

No    Jail    or    an    Insufficient    One. — 

Neither  the  fact  that  there  was  no  jail 
provided  nor  that  the  one  provided  was 
insufficient  is  a  good  excuse  for  the 
sheriff's  allowing  the  prisoner  to  es- 
cape. Stone  V.  Wilson,  10  Gratt.  529; 
Parsons  z\  Lee,  Jeff.  4\> 

Without  Consent  or  Negligence. — A 
return  by  the  sheriff  that  a  debtor 
taken  in  execution  had  escaped  without 
his  consent  or  negligence  without  add- 
ing that  he  had  made  immediate  pur- 
suit of  the  prisoner  or  that  the  pris- 
oner could  not  be  retaken  is  not  suffi- 
cient to  protect  the  sheriff;  to  add  the 
latter  is  as  much  a  matter  of  defense 
which  the  sheriff  is  bound  to  show  as 
that  the  escape  was  made  without  any 
negligence  on  his  part.  Stone  v.  Wil- 
son, 10  Gratt.  529. 

Recapture  after  Suit  Brought. — Re- 
capture is  not  a  good  defense  to  an 
action  of  escape  brought  against  the 
sheriff,  if  the  recapture  was  made  after 
the  action  was  brought  even  though 
before  issue  was  joined.  Parsons  v. 
Lee,  Jeff.  49. 

Insolvency  of  Prisoner. — It  is  no  de- 
fense to  an  action  of  escape  brought 
against  the  sheriff,  that  he,  knowing  of 
the  iosolvency  of  the  prisoner,  asked 
the  plaintiff,  who  had  a  judgment 
against  him,  security  for  the  prison  fees 
and  that  they  were  refused,  it  was  still 
his  duty  to  hold  him  twenty  days  and 
for  releasing  him  before  that  time  he 
was  liable  in  the  action  brought  against 
him.    Webb  v.  Elligood,  Jeff.  59. 


8.  Evidence. 

Burden  of  Proof. — Where  an  action 
of  escape  is  brought  against  the  sheriff, 
the  burden  of  proof  is  on  the  plaintiff 
I  to  prove  the  escape;  on  the  defendant 
to  prove  that  there  was  no  consent  or 
negligence  on  his  part  and  that  due 
means  were  used  to  retake  the  pris- 
oner. Stone  V.  Wilson,  10  Gratt.  529; 
Johnson  v.  Macon,  1  Wash.  4;  John- 
ston V.  Macon,  4  Call  367. 

Succeeding  Sheriff  Disqualified. — In 
an  action  brought  against  the  sheriff 
for  escape,  the  succeeding  sheriff  is 
not  a  proper  witness  to  prove  that  the 
prisoner  was  not  turned  over  to  him, 
as  it  goes  to  exonerate  himself.  John- 
ston V.  Macon,  4  Call  367. 

Presumption  Arising  from  Lapse  of 
Time. — Where  an  escape  warrant  is 
sued  out  for  a  debtor,  the  presumption 
which  arises  from  the  length  of  time 
which  has  intervened  since  the  day  the 
warrant  was  issued,  and  before  the 
prisoner  was  arrested  thereunder,  that 
the  debt  for  which  the  prisoner  was 
held  has  been  discharged,  is  rebutted 
by  the  fact  that  there  was  no  jail  in 
the  county  where  the  warrant  was  is- 
sued in  which  the  debtor  could  be 
placed.  Jones  v.  Timberlake,  6  Rand. 
678. 

4.  General  Verdict  Insufficient. 

General  Rule. — When  an  action  of 
escape  is  brought  against  the  sheriff  it 
is  not  sufficient  for  the  jury  to  bring 
in  a  general  verdict  of  guilty  but  they 
must  expressly  find  that  such  debtor 
escaped  with  the  consent  or  through 
the  negligence  of  such  sheriff  or  offi- 
cer; or  that  such  prisoner  might  have 
been  retaken  and  that  the  sheriff  or 
his  officers  neglected  to  make  immedi- 
ate pursuit.  Johnson  v.  Macon,  1 
Wash.  5;  Johnston  v.  Macon,  4  Call 
367;  Vanmeter  v.  Giles,  1  Rob.  328; 
Hooe  V.  Tebbs,  1  Munf.  501. 

An  Exception. — But  see  Hurley  v. 
Griffith,  8  Leigh  442,  which  holds  that 
this  rule  applies  only  to  debtors  con- 


142 


Escheat 


fined  under  execution.  And  that  where 
an  action  on  a  case  is  brought  by  the 
owner  of  a  slave  committed  to  jail  for 
safe-keeping  under  §  4  of  the  act  passed 
February  25,  1829,  against  the  sheriflF 
for  suffering  the  slave  to  escape,  the 
verdict  for  the  plaintiff  need  not  have 
been  expressly  that  the  slave  escaped 
with  the  consent  or  through  the  negli- 
gence of  the  defendant. 


6.  Measure  of  Damages. 

Although  in  an  action  against  a 
sheriff  and  his  surety  upon  the  official 
bond  of  the  sheriff  the  recovery  can 
only  be  of  such  damages  as  the  relator 
may  have  sustained  by  reason  of  the 
breach  of  the  condition  of  the  bond, 
yet  these  damages  are  not  necessarily 
equal  to  the  amount  of  the  debt.  Per- 
kins V.  Giles,  9  Leigh  397. 
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L  Property  Subject  to. 

A.  IK  GENERAL. 

Where  the  property  of  a  British  sub- 
ject was  sold  during  the  Revolutionary 
War,  by  his  attorneys  in  this  country, 
without  deed,  before  the  act  of  Octo- 
ber 1779,  relative  to  escheats  of  British 
property,  the  sale  was  valid,  notwith- 
standing the  purchase  money  w^s  not 
paid,  and  an  escheat  had  been  taken 
after  the  sale,  but  before  the  passing  of 
the  act.    King  v.  Hanson,  4  Call  259. 

A  testator  devised  his  real  estate  in 
Virginia  to  his  executors  to  be  sold  by 
them,  and  gave  the  rents  and  profits  of 
s^id  lands,  which  might  accrue  before 


the  sale,  to  his  alien  sisters,  subject  to 
the  payment  of  his  just  debts  and  of 
certain  legacies  to  his  executors.  Held, 
that  the  title  of  the  alien  sisters  was 
good  against  the  commonwealth  claim- 
ing the  money  for  which  the  lands 
were  sold;  the  testator  having  died 
without  any  lawful  heirs,  and  his  per- 
sonal estate  being  sufficient  to  pay  his 
debts.    Com.  v.  Martin,  5  Munf.  117. 

B.  TRUST  ESTATES. 

Land  was  purchased  by  an  alien,  but 
the  conveyance  was  made  to  a  citizen, 
upon  an  express  trust  that  he  should 
hold  the  same  for  the  benefit  of  the 
alien  and  his  heirs.     Held,  that  the  in- 
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tcrcst  in  such  trust  estate  belongs  to 
the  commonwealth.  Hubbard  v,  Good- 
Nin,  3  Leigh  492. 

Where  an  agent  for  a  company  of 
British  merchants,  in  the  year  1771, 
purchased,  on  their  behalf,  a  tract  of 
land  in  Virginia,  for  a  sum  payable  on 
demand,  and  received  possession 
thereof  for  their  use,  and  a  credit  for 
the  money  was  entered  in  their  books, 
the  equitable  title  to,  and  possession  of 
such  land  was  thereby  completely 
vested  in  the  compJiny,  and  escheated 
to  the  commonwealth,  under  the  act  of 
escheats  of  1779,  subject,"  however,  to 
the  payment  of  so  much  only  of  the 
purchase  money  remaining  unpaid  as 
did  not  exceed  the  sum  for  which  the 
land  was  sold  by  the  escheator,  the 
British  company  being  still  liable  for 
the  balance  of  said  purchase  money. 
Day  V,  Murdoch,  1  Munf.  460. 

Profits  before  Elscheat — ^Where  land, 
which  an  J^lien  had  purchased  and  con- 
veyed to  a  citizen  to  hold  in  trust  for 
himself  and  his  heirs,  escheats  to  the 
commonwealth,  equity  will  not  give 
the  commonwealth  the  profits  thereof, 
which  accrued  before  the  decree  ex- 
ecuting the  deed  of  trust  for  the  benefit 
of  the  state.  Hubbard  v.  Goodwin,  3 
Leigh  492. 

II.  Escheat  Proceedings. 

A.  PARTIES. 

Where  an  alien  possessed  of  real  es- 
tate died  intestate  without  any  known 
heirs,  a  sale  of  such  real  estate,  to  sat- 
isfy a  debt  against  the  alien,  in  a  suit  to 
which  the  state  was  not  made  a  party, 
can  not  affect  the  title  of  the  state. 
Sands  v.  Lynham,  27  Gratt.  291,  21  Am. 
Rep.  348. 

An  amicus  curiae  can  not  move  to 
quash  an  inquisition  of  escheat,  unless 
he  has  an  interest  himself,  or  repre- 
sents somebody  who  has.  Dunlop  v. 
Com.,  2  Call  284. 

In  a  monstrans  de  droit  to  an  in- 
quisition of  escheat,  prosecuted  under 
1  Rev.  Va-  Code,  1819,  ch.  82,  §  7,  the 


monstrant  is  plaintiflf.    French  v.  Com., 

5  Leigh  512,  27  Am.  Dec.  613. 

B.  COMPOSITION  OF  JURY. 

Upon  an  inquest  of  office  respecting 
property  escheated,  prior  to  the  act  of 
1794,  the  jury  might  have  been  com- 
posed of  twelve  jurors  or  of  a  greater 
or  smaller  number.  See  Va.  Code, 
1887,  §  2376;  Bennet  v.  Com.,  2  Wash. 
154. 

C.  CONFISCATION  PERFECTED 
BY  OFFICE  FOUND  AND 
LAPSE  OF  TIME. 

R.  B.,  a  British  subject,  who  owned 
lands  in  this  country  at  the  date  of  in- 
dependence, died  in  1776,  and  devised 
all  his  estate  to  his  son,  R.  B.,  who 
was  then  ^n  infant,  and  resided  with 
his  father  in  Great  Britain.  Under  the 
act  of  1779,  an  inquisition  was  taken» 
which  described  the  land  as  the  prop^ 
erty  of  R.  B.,  the  elder;  but  no  traverse, 
or  monstrans  de  droit,  was  ever  filed. 
The  confiscation  was  complete  by  the 
finding  of  the  office,  and  the  failure  to 
except  within  the  thirty  days  allowed 
by  the  act;  and,  therefore,  a  bill 
brought  long  after  the  peace,  in  order 
to  inhibit  a  sale  of  the  land  by  the  pub- 
lic agent,  was  not  sustainable,  as  the 
treaty  had  no  operation,  the  confisca- 
tion having  been  already  perfected  by 
the  office,  and  the  lapse  of  time.  Com. 
V.  Bristow,  6  Cc^ll  60. 

The  infancy  of  the  owner  in  such 
case,  or  his  absence  out  of  the  state, 
made  no  difference.     Com.  v.  Bristow, 

6  Call  60. 

D.  WHEN  TITLE  VESTS  IN 
STATE. 

Inquisition  of  escheat  for  want  of 
heirs  vests  possession  in  the  common- 
wealth immediately,  if  the  possession 
be  vacant,  but  not  otherwise;  for  if 
any  one  have  adversary  possession  of 
the  escheated  land  at  the  time  of  the 
office  found,  entry  or  seizure  by  the 
officers  of  the  commonwealth  is  neces- 
sary to  give  it  possession.  And  even 
when  the  possession  is  vacant  at  the 
time   of   the   office   found,   the   inquisi- 
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tion,  in  order  to  have  the  effect  per  se 
of  vesting  the  possession  in  the  com- 
monwealth, must  be  duly  returned  to 
the  proper  courts,  according  to  the 
statute.  1  Rev.  Code,  ch.  82,  §  2.  See 
Va.  Code,  1887,  §  2368;  Com.  v.  Hite, 
G  Leigh  588,  29  Am.  Dec.  232. 

E.  EFFECT  OF  PRIOR  SALE  ON 

INQUISITION. 
The  finding  of  an  inquest  of  escheat 
in  favor  of  the  commonwealth  will  not 
take  away  the  title  of  a  purchaser 
claiming  by  a  deed  of  bargain  and  sale 
legally  executed  and  recorded  before 
the  inquest  was  sealed,  though  without 
the  knowledge  of  the  bargainee  till  af- 
terwards. Com.  V.  Selden,  5  Munf.  160. 
See  also,  King  v,  Hanson,  4  Call  259. 

F.  EFFECT  OF  IRREGULARITIES 

OF  ESCHEATOR. 
As  the  title  of  the  state  does  not 
depend  upon  the  inquisition,  it  can  not 
be  affected  by  any  errors  or  irregular- 
ities of  the  escheator.  Sands  v.  Lyn- 
ham,  27  Gratt.  291,  21  Am.  Rep.  348. 

G.  ADMISSIBILITY        OF      EVI- 
DENCE. 

Copy  of  Deed. — In  escheat  proceed- 
ings between  the  heirs  of  the  alien  and 
the  commonwealth,  where  both  parties 
claim  under  the  same  person,  and  the 
inquisition  refers  to  a  deed  to  the  alien 
for  the  land,  recorded  in  a  certain 
county,  a  copy  of  said  deed  is  evidence, 
although  it  was  not  recorded  upon 
proper  proof.  Fiott  v.  Com.,  12  Gratt. 
564. 

III.  Rights  of  Creditors  and 
Heirs. 

A.  RECOVERY  BY  CREDITORS. 

Upon  a  petition  under  1  Rev.  Code, 
1819,  ch.  82,  §  14,  by  the  creditor  of  a 
person  whose  lands  have  been  es- 
cheated, where  judgment  has  been  ren- 
dered for  the  whole  amount  of  the  de- 
mand, when  the  whole  is  not  proved  to 
be  due,  and  it  is  uncertain  to  what 
part  the  proof  extends,  an  appellate 
court  will  reverse  the  judgment  and 
dismiss  the  petition.  Watson  v,  Lyle, 
4  Leigh  236. 


Upon  such  petition,  the  escheator, 
who  is  defendant,  has  the  same  right 
to  plead  the  statute  of  limitations  in 
bar  of  the  petition,  that  a  representa- 
tive of  the  debtor  would  have  to  plead 
the  statute  in  bar  of  an  action.  Wat- 
son V.  Lyle,  4  Leigh  236. 

B.  RECOVERY  BY  HEIRS. 

The  monstrant  must  show  good  title 
in  himself  in  order  to  entitle  him  to  a 
judgment  of  amoveas  manus  against 
the  commonwealth.  French  v.  Com.,  5 
Leigh  512,  27  Am.  Dec.  613. 

IV.  Disposition  of  Escheated 
Lands. 

The  commonwealth,  under  the  exist- 
ing laws,  can  not  grant  escheated  lands, 
without  a  previous  inquest  of  office, 
and  then  not  upon  entries  and  surveys, 
as  in  the  case  of  waste  and  unappropri- 
ated lands,  but  upon  sales  by  the  es- 
cheator. Alexander  v.  Greenup,  1 
Munf.  134,  4  Am.  Dec.  541. 

V.  statutory  and  Treaty 
Provisions. 

Construction.— The  statute,  1  Rev. 
Va.  Code,  1819,  ch.  86,  §  40,  declaring 
entries  or  locations  of  lands  that  have 
been  settled  for  thirty  years  prior  to 
the  entry  or  location,  etc.,  invalid,  and 
releasing  any  title  which  the  common- 
wealth may  be  supposed  to  have 
thereto,  has  no  application  to  escheated 
lands.  (It  is  otherwise  by  the  present 
statute.  See  Va.  Code,  1887,  §  2374.) 
French  v.  Com.,  5  Leigh  512,  27  Am. 
Dec.  613. 

Where  a  citizen  of  Switzerland,  who 
had  removed  thence  to  Virginia  with- 
out denationalizing  himself,  leaves  real 
estate  in  Virginia,  his  heirs,  citizens  of 
Switzerland,  have  by  the  treaty  be- 
tween the  United  States  and  the  Swiss 
Confederation  of  the  25th  of  Novem- 
ber, 1850,  the  absolute  right  to  sell  said 
property,  and  to  withdraw  and  export 
the  proceeds  thereof  within  such  time 
as  the  laws  of  Virginia  permit.  Hauen- 
stein  V.  Lynham,  100  U.  S.  483,  revers- 
ing Hauenstein  v.  Lynham,  28  Gratt.  62. 
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L  Definition. 

An  escrow,  ex  vi  termini,  is  a  deed 
delivered  to  some  third  person,  a 
stranger,  to  be  by  him  delivered  to  the 
grantee,  upon  the  performance  of  some  i 
condition.  Nash  v.  Fugate,  32  Gratt. 
595,  609;  Ward  v.  Churn,  18  Gratt.  801; 
Humphreys  v.  Richmond,  etc.,  R.  Co., 
88  Va.  431,  13  S.  E.  985;  Spring  Gar- 
den Bank  v.  Hulings  Lumber  Co.,  32 
W.  Va.  357,  9  S.  E.  243;  Watson  v. 
Coast,  35  W.  Va.  463,  14  S.  E.  249. 

II.  Tlie  Depositarv. 

A.    DUTIES   OF   DEPOSITARY. 

The  depositary  of  an  escrow  is  the 


agent  of  both  parties.  As  the  agent 
of  the  grantor,  it  is  his  business  to 
withhold  the  deed  until  the  condition 
i-  performed;  as  the  agent  of  the 
grantee  it  is  his  business  to  hold  it  for 
him  and  to  deliver  it  to  him  after  the 
condition  is  performed.  Humphreys  v. 
Richmond,  etc.,  R.  Co.,  88  Va.  431,  13  S. 
E.  985. 

B.    GRANTEE  OR  OBLIGEE. 
1.    Instrument  Perfect  on  Its  Face. 

A  deed,  perfect  on  its  face,  can  not 
be  delivered  as  an  escrow  to  the 
grantee  or  obligee,  upon  a  condit'^^n 
upon  which  it  is  to  be  a  valid  deed.  In 
all    such    cases    the   condition   is   void. 
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and  the  deed  is  at  once  operative. 
Miller  v.  Fletcher,  27  Gratt.  403;  Kygcr 
V.  Sipe,  89  Va.  507,  16  S.  E.  627;  Lyttle 
V  Cozad,  21  W.  Va.  183,  200;  Wendlin- 
ger  V.  Smith,  75  Va.  309,  317;  Ward  v. 
Churn,  18  Gratt.  801;  Hicks  v,  Goodc, 
1?  Leigh  479;  Preston  v,  Hull,  23  Gratt. 
GOO;  Nash  v.  Fugate,  24  Gratt.  202; 
Humphreys  v,  Richmond,  etc.,  R.  Co., 
88  Va.  431,  13  S.  E.  985;  Nash  v. 
Fugate,  32  Gratt.  595;  Currie  v.  Donald, 
2  Wash.  58;  American  Button-Hole,- 
etc.,  Co.  V.  Burlack,  35  W.  Va.  647,  14  [ 
S.  E.  319.  I 

"If  a  man  deliver  a  writing  sealed 
to  the  party  to  whom  it  is  made,  as 
an  escrow  to  be  his  deed,  upon  cer- 
tain conditions,  etc.,  this  is  an  absolute 
delivery  of  the  deed,  being  made  to 
the  party  himself;"  for  the  delivery  is 
sufficient,  without  the  speaking  of 
words,  ♦  ♦  ♦  and  tradition  is  only 
requisite;  and  then  when  the  words 
are  contrary  to  the  act,  which  is  the 
delivery,  the  words  are  of  none  effect; 
not  what  is  said,  but  what  is  done, 
must  be  regarded.  But  it  may  be  de- 
livered to  a  stranger,  as  an  escrow,  etc., 
because  the  bare  act  of  delivery  to  him, 
without  words,  worketh  nothing." 
American  Button-Hole,  etc.,  Co.  v.  Bur- 
lack,  35  W.  Va.  647,  14  S.  E.  319. 

In  Nash  v.  Fugate,  32  Gratt.  595.  609, 
it  is  said  in  effect  that  when  the  books 
speak  of  delivery  to  a  stranger  as  an 
essential  to  an  escrow,  it  is  in  contra- 
distinction to  a  delivery  to  the  party  in 
'  whose  behalf  the  deed  is  made. 

Kotice  of  Conditions. — When  the  in- 
strument is  delivered  directly  to  the 
obligee,  the  delivery  can  not  be  re- 
garded as  conditional  in  respect  to  the 
party  who  makes  it,  unless  the  con- 
dition is  made  known  to  the  obligee. 
Ward  V.  Churn,  18  Gratt.  801,  813;  Vir- 
ginia Passenger,  etc.,  Co.  v.  Patterson 
(Va.),  51  S.  E.  157. 

Where  a  deed  is  intended  to  be  de- 
Urered  as  an  escrow,  it  should  be  so 
stated;  otherwise  the  delivery  will  be 
treated  as  an  absolute  delivery.  Currie 
V.  Donald,  2  Wash.  58. 


If  a  bond,  perfect  on  its  face,  is  de< 
livered  to  the  obligee  as  an  escrow,  to 
be  valid  upon  another  person's  execut- 
ing it,  it  is  valid,  though  the  condition 
is.  not  complied  with.  Miller  z'. 
Fletcher,  27  Gratt.  403,  21  Am.  Rep.  356 

A  bond  which  was  a  complete  and 
perfect  instrument  on  its  face  at  the 
time  of  its  delivery  to  the  obligee,  was 
executed  by  a  person  as  surety,  upon 
the  condition  that  it  should  not  be  de- 
livered until  executed  by  another  per- 
son, and  it  was  placed  in  the  hands  of 
the  principal  obligor,  and  without  be- 
ing so  executed,  it  was  delivered  by  the 
obligor  to  his  obligee,  who  was  not 
informed  of  the  condition.  Held,  the 
bond  is  the  valid  bond  of  the  surety, 
and  he  can  not  set  up  the  condition 
against  the  obligee.  Hahn  v.  Roller,  1 
Va.  Dec.  44. 

If  a  bond,  perfect  on  its  face,  signed 
by  the  principal  debtor,  and  then 
signed  by  another  as  his  surety,  and 
delivered  to  such  principal  obligor  with 
the  distinct  understanding  that  it  was 
not  to  be  binding  until  others  signed, 
is  delivered  by  the  principal  debtor  to 
the  obligee,  who  is  not  informed  of 
the  condition,  then  the  bond  is  valid 
and  binding  on  him  who  signed  on 
condition;  for  there  is  nothing  on  the 
face  of  the  bond  to  put  the  obligee  on 
inquiry.  American  Button-Hole,  etc., 
Co.  V.  Burlack,  35  W.  Va.  647,  14  S. 
E.  319.  And  see  Newlin  v.  Beard,  6 
W.  Va.  110,  123. 

Co-Obligor.— See  post,  "Co-Obli- 
gor," II.  C. 

Though  a  bond  is  perfect  on  its  face, 
it  may  nevertheless  be  delivered  as  an 
escrow  by  a  surety  who  has  signed  it, 
to  the  principal  debtor,  for  this  is  not 
a  delivery  to  the  obliq:ee,  the  creditor. 
Nash  V.  Fugate,  32  Gratt.  595,  34  Am. 
Rep.    780. 

Notice  of  Condition. — But  the  surety 
will  be  bound  if  the  principal  debtor 
delivers  the  bond  to  the  obligee,  who 
has  no  notice  of  the  unfilled  condition. 
Nash  V.  Fujrate,  32  Gratt.  595,  34  Am. 
Rep.   780. 
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The  validity  of  a  trust  deed  is  not 
affected  by  having  on  it  an  extra  seal. 
There  being  no  evidence  of  a  condi- 
tional delivery,  the  presumption  is  that 
the  deed  was  duly  delivered  as  the  deed 
of  those  whose  names  are  signed  upon 
it  Kyger  v,  Sipe,  89  Va.  507,  511, 16  S. 
E.  627,  citing  Ward  v.  Churn,  18  Gratt. 
801;   Miller  v.   Fletcher,  27   Gratt.  403. 

E^oppeL — A  surety,  who  executes 
and  delivers  to  his  principal,  a  bond 
complete  and  perfect  on  its  face,  is  es- 
topped to  claim  that  it  is  a  mere  es- 
crow, as  against  the  obligee  who 
receives  the  instrument  bona  fide,  for 
a  valuable  consideration  in  ignorance 
of  the  agreement  which  renders  it  a 
mere  escrow.  Hahn  v.  Roller,  1  Va. 
Dec.  44,  citing  Nash  v,  Fugate,  24  Gratt. 
202. 

Parol  Evidence. — See  post,  "Instru- 
ment Incomplete  on  Its  Face,"  II,  B,  2. 

Parol  evidence  is  inadmissible  to 
prove  that  a  deed,  perfect  on  its  face, 
was  delivered  to  the  grantee  on  a  con- 
dition. Miller  v.  Fletcher,  27  Gratt. 
403;  Watson  v.  Hurt,  6  Gratt.  633; 
Towner  v.  Lucas,  13  Gratt.  705;  Wood- 
ward V.  Foster,  18  Gratt.  200;  Sangston 
V.  Gordon,  22  Gratt.  755;  Colhoun  v. 
Wilson,  27  Gratt.  639;  Southern  Mu- 
tual Insurance  Co.  v.  Yates,  28  Gratt. 
585;  Barnett  v.  Barnett,  83  Va.  504,  2 
S.  E.  733;  Tait  v.  Central  Lunatic  Asy- 
lum, 84  Va.  271,  4  S.  E.  697;  Shenan- 
doah Val.  R.  Co.  V.  Dunlop,  86  Va.  346, 
10  S.  E.  239;  Peyton  v.  Stuart,  88  Va. 
50.  16  S.  E.  160;  Barton's  Law  Pr.  (2d 
Ed.)  630;  Nash  v.  Fugate,  32  Gratt. 
595;  Hukill  v.  Guffey,  37  W.  Va.  425, 
16  S.  E.  544;  Owens  v,  Boyd  Land  Co., 
95  Va.  560,  28  S.  E.  950. 

A  sealed  instrument,  perfect  on  its 
face,  can  not  be  delivered  by  a  sole 
obligor,  or  by  all  the  obligors  to  the 
obligee  on  condition.  The  delivery  in 
such  case  is  valid,  and  the  condition 
void,  and  parol  evidence  will  not  be 
received  to  prove  the  condition.  Blair 
V.  Security  Bank,  103  Va.  762,  50  S.  E. 
262,  citing  Ward  v.  Churn,  18  Gratt. 
801;  Miller  v.  Fletcher,  27   Gratt.  403. 


Parol  Evidence— Unsealed  Instru- 
ments.— Between  the  original  parties 
to  an  unsealed  contract,  whether  ne- 
gotiable or  not,  it  is  always  competent 
to  show  that  the  contract  was  delivered 
to  the  payee,  or  to  any  other  person,  on 
condition  that  it  was  not  to  take  effect 
except  in  a  given  event,  or  upon  a 
given  condition,  or  was  only  to  be  used 
for  a  special  purpose.  Blair  v.  Se- 
curity Bank,  103  Va.  762,  50  S.  E.  262, 
citing  Solenberger  v.  Gilbert,  86  Va. 
778,  11  S.  E.  789;  Catt  v.  Olivier,  98  Va. 
580,  36  S.  E.  980. 

In  Bishop  on  Contracts  it  is  said: 
"The  delivery  of  a  deed  to  the  grantee 
in  person  gives  it  immediate  force, 
even  though  accompanied  by  an  oral 
stipulation  that  it  shall  not  take  effect 
until  a  specified  contingency  has  tran- 
spired. Such  stipulation,  or  condition, 
is  simply  void.  But  it  is  otherwise  of 
a  written  contract  not  under  seal;  a 
parol  condition  that  its  operation  shall 
commence  only  on  the  transpiring  of 
a  future  event  will  be  good.  If  at  th« 
first  impression  this  distinction  seems 
technical,  a  minuter  examination  will 
show  it  to  be  otherwise.  In  the  case 
of  a  specialty,  there  could  be  no  in- 
corporation into  it  of  a  parol  condition 
postponing  its  effect  without  destroy- 
ing its  character  as  a  sealed  instru- 
ment. But  oral  and  written  simple 
contracts  being  equally  parol  ones,  the 
degree  of  this  instrument  is  not  re- 
duced by  the  oral  condition."  Bishop 
on  Contracts,  §  357.  Blair  v.  Security 
Bank,  103  Va.  762,  50  S.  E.  262. 

"The  doctrine  is  important,  and  its 
limitations  should  be  clearly  defined, 
lest  in  the  practical  application  the 
wise  rule  which  declares  that  "parol 
contemporaneous  evidence  is  inadmis- 
sible to  vary  or  contradict  the  terms 
o'  a  valid  written  instrument"  be  vio- 
lated. The  distinction,  too,  in  this  con- 
nection, must  not  be  overlooked  be- 
tween unsealed  and  sealed  instruments. 
In  case  of  the  former,  it  is  always  com- 
petent, between  the  original  parties,  to 
prove  that  a  paper  perfect  on  its  face. 
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whether  negotiable  or  not,  was  de- 
livered to  the  payee,  or  any  other  per- 
son, on  condition  that  it  is  not  to  take 
effect  except  in  a  given  event,  or  upon 
a  given  condition,  or  is  only  to  be  used 
for  a  given  purpose.  Solenberger  v. 
Gilbert,  86  Va.  778,  11  S.  E.  789;  Catt 
V  Olivier,  98  Va.  580,  36  S.  E.  980; 
Ware  v.  Allen,  128  U.  S.  590;  Burke 
V.  Dulaney,  153  U.  S.  228;  Kelly  v. 
Oliver  (N.  C),  18  S.  E.  698;  McCor- 
mick  V.  Faulkner  (S.  Dak.),  58  Am.  St. 
839."  Blair  v.  Security  Bank,  103  Va. 
762,   50   S.    E.   262. 

S.   Instrument  Incomplete  on  Its  Face. 

In    General. — The    doctrine     that     a 
deed  can  not  be  delivered  to  the  gran- 
tee as  an  escrow  is  applicable  only  to 
the  case  of  deeds  which  are,  on  their 
face,     complete     contracts,      requiring 
nothing  but  delivery  to  make  them  per- 
fect according  to  the  intention  of  the  i 
parties;   and   it   is    not    applicable     to  i 
deeds  which,  on  their  face,  import  that  j 
something  more  is  to  be  done,  besides  ' 
delivery,   to  make   them   complete  and 
perfect  contracts  according  to  the   in- 
tention  of  the   parties.     In  support  of 
this    proposition,    Hicks    zf.    Goode,    12 
Leigh  479,  is  cited  in  Tardy  v.  Shelby, ; 
84  Ala.  327,  4  So.  Rep.  278;  American 
Button-Hole,    etc.,    Co.   v.    Burlack,    35 
W.   Va.  647,  654,   14  S.   E.   319;   Wend- 
linger   v.    Smith,   75   Va.   309,   400   Am.  I 
Rep.    727;    Ward    v.    Churn,    18    Gratt. 
801,  807;  Hicks  v.  Goode,  12  Leigh  479, 
is   distinguished   in   Miller  v.   Fletcher, 
27  Gratt.  403,  407;   Nash  v,  Fugate,  32 
Gratt.   595,   602,   603.  I 

If  an  instrument  shows   expressly  a  ; 
condition  on  its  face,  or  is  not  on  its  ' 
face  a  complete  and  perfect  instrument, 
so  as  of  itself  to  put  the  obligee  upon 
inquiry,  then  a  delivery  by  one  obligor 
to  the  obligee  will  not  prevent  the  co- 
obligors,  who  signed  on  condition,  from 
averring  and  proving  such  conditional 
delivery  in  bar  of  the  action.     Ameri-  I 
can   Button-Hole,  etc..  Co.  v.  Burlack, 
35  W.  Va.  647,  14  S.  E.  319. 

Joint  Bonds. — In  Hicks  v.  Goode,  12 


Leigh  479,  a  bond  prepared,  intended 
and  purporting  on  its  face,  to  be  the 
joint  bond  of  G.  and  J.  to  four  com- 
missioners under  decree  in  chancery 
for  sale  of  land,  is  signed  and  sealed 
by  G.  and  by  him  delivered  to  one  of 
the  obligees,  upon  condition  that  J. 
also  shall  execute  it,  otherwise  it  shall 
not  be  binding  on  G.,  but  be  null  and 
void;  J.  never  executes  it;  in  debt  on 
the  bond  against  G.,  he  pleads  that  the 
bond  was  delivered  to  the  obligee  as 
an  escrow,  to  be  his  deed  only  upon 
the  condition  that  J.  also  should  exe- 
cute it,  which  J.  never  did,  et  sic  non 
est  factum.  Held,  the  plea  is  a  good 
bar.  Cited  in  Baylor  v.  Dejarnette,  13 
Gratt.  152.  172. 

In  Hicks  v.  Goode,  12  Leigh  479, 
491,  the  court  said:  "I  have  not  ob- 
served a  single  case  in  which  the  doc- 
trine (that  a  deed  can  not  be  delivered 
in  escrow  to  the  obligee)  has  been 
applied  to  any  deed  which  was  not,  on 
its  face,  perfect  and  complete,  requir- 
ing nothing  to  be  done  to  give  it  full 
efficacy  as  a  deed  according  to  the  in- 
tention of  the  parties,  but  the  mere 
delivery  of  it  as  a  deed." 

Execution  of  Instrument  by  Others. 
— Hicks  V.  Goode,  12  Leigh  479,  is 
cited  in  Ward  v.  Churn,  18  Gratt.  801, 
808,  for  the  proposition  that,  where  an 
instrument  indicates  on  its  face  that 
others  are  to  execute,  besides  those 
who  did  execute  it,  it  may  be  shown 
by  evidence  that  the  delivery,  though 
made  to  the  grantee  or  obligee,  was 
conditional  upon  the  execution  of  the 
instrument  by  the  other  parties,  and 
not  absolute.  See  Hicks  v.  Goode,  12 
Leigh  479,  cited  in  Harris  v.  Harris, 
23  Gratt.  737,  779;  Lyttle  v.  Cozad.  21 
W.  Va.  200;  Baylor  v.  Dejarnette,  13 
Gratt.  152,  172;  Mackey  v.  Mackey,  29 
Gratt.  158. 

In  Lyttle  v.  Cozad,  21  W.  Va.  183, 
200,  the  court  said:  "There  are  also 
older  cases  in  Virginia,  in  which  the 
court  held,  that  when  an  instrument 
was    incomplete    on    its    face    and    in- 
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dicated  that  others  were  intended  to 
sign  it,  it  was  not  binding  on  those 
who  did  sign  it,  although  the  condition  I 
may  not  have  been  known  to  the  obli-  : 
gee  when  it  was  delivered  to  him.  See 
Ward  V.  Churn,  18  Gratt.  801,  813, 
Preston  v.  Hull,  23  Gratt.  600."  Hicks 
V    Goode,  12   Leigh  479. 

Although  the  face  of  the  paper  indi- 
cates that  it  was  intended  originally 
that  other  persons  should  sign  it,  the  j 
obligee  has  a  right  to  infer  from  the 
unconditional  delivery,  that  the  origi- ' 
nal  intention  has  been  relinquished  by 
the  party  who  makes  the  delivery. 
Ward  v.  Churn,  18  Gratt.  801,  813, 
cited  in  Turnbull  v.  Mann,  99  Va.  41, 
a:   S.  E.  288. 

But  in  such  a  case  if  the  delivery  is 
upon  a  condition  made  known  to  the 
obligee,  his  assent  to  it  will  be  pre- 
sumed from  the  acceptance  of  the  in- 
strument, and  he  will  not  be  allowed 
to  repudiate  the  condition  thus  as- 
sented to,  and  to  treat  the  delivery  as 
absolute  and  unconditional.  Ward  v. 
Churn,  18  Gratt.  801,  813,  cited  in 
Humphreys  v.  Richmond,  etc.,  R.  Co., 
88  Va.  431,  453,  13  S.  E.  985. 

Parol  Evidence. — See  ante,  "Instru- 
ment Perfect  on  Its  Face,"  II,  B,  1. 

If  a  sealed  instrument  is  not 
perfect  on  its  face,  the  instru- 
ment itself  affects  the  obligee  with 
notice  of  its  incompleteness,  and  parol 
evidence  may  be  received  to  annex  con- 
ditions to  the  delivery.  Blair  v.  Secu- 
rity Bank,  103  Va.  762,  50  S.  E.  262, 
citing  Crawford  v.  Jarrett,  2  Leigh  630; 
Ward  V.  Churn,  18  Gratt.  801;  Wend- 
linger  v.  Smith,  75  Va.  309,  40  Am. 
Rep.  727;  Hicks  v.  Goode,  12  Leigh 
479,  37  Am.  Dec.  677. 

The  rule  which  excludes  parol  testi- 
mony to  contradict  or  vary  a  written 
instrument  has  reference  to  the  lan- 
guage used  by  the  parties;  that  can 
not  be  qualified  or  varied  from  its 
natural  import,  but  must  speak  for  it- 
self. The  rule  does  not  prohibit  an 
inquiry  into  the  object  of  the  parties 
in  executing  and  receiving  the  instru- 


ment. Indeed,  it  seems  to  be  well  set- 
tled that  whatever  relates  to  the  point 
of  execution,  whether  tending  to  show 
the  time  of  delivery,  or  that  the  de- 
livery is  in  the  nature  of  an  escrow,  or 
to  disprove  it  altogether,  may  be  es- 
tablished by  parol.  Nash  v.  Fugate, 
32   Gratt.  595,  609,  34  Am.   Rep.  780. 

In  Nash  v.  Fugate,  32  Gratt.  595, 
609,  it  was  said:  Between  the  imme- 
diate parties  oral  evidence  may  be 
given  of  a  contemporaneous  agreement 
consistent  with  the  written  contract,  as 
for  example  that  a  bill  was  transferred 
aj5  an  escrow  or  upon  an  express  con- 
dition which  has  not  been  complied 
with.  Citing  Woodward  v.  Foster,  18 
Gratt.   200. 

Parol  evidence  is  admissible  to  show 
that  an  agreement  was  delivered  to 
obligee  or  grantee  to  take  effect  only 
upon  the  happening  of  a  condition 
which  is  shown  never  to  have  hap- 
pened. Humphreys  v.  Richmond,  etc., 
R.  Co.,  88  Va.  431,  13  S.  E.  985,  citing 
Nash  V.  Fugate,  32  Gratt.  595. 

Where  the  testimony  offered  to 
show  that  the  bond  was  delivered  as 
an  escrow,  is  met  by  opposing  testi- 
mony equally  satisfactory,  a  surety  on 
such  bond  will  be  liable.  Gentry  v. 
Allen,  32  Gratt.  254. 

Approval  of  Sale. — In  Wendlinger  v. 
Smith,  75  Va.  309,  40  Am.  Rep.  727,  G., 
executor  of  V.,  makes  a  contract  with 
W.,  to  sell  to  W.  a  lot  of  ground.  The 
contract  is  perfect  on  its  face  and  ab- 
solute; but  at  the  foot  of  it  is  a  paper 
referring  to  it,  and  indicating  that  the 
devisees  of  V.  expressed  their  approval 
of  the  sale.  This  paper  has  to  it  nine 
seals,  only  four  of  which  have  names 
attached  to  them.  This  writing  is  pre- 
sumably a  part  of  the  instrument,  and 
indicates  that  all  the  devisees  of  V. 
were  to  approve  it.  Whether  their  ap- 
proval was  to  be  a  condition  upon 
which  the  contract  was  to  take  effect, 
is  uncertain  upon  the  face  of  the  pa- 
pers; and  therefore  parol  evidence  to 
prove  the  condition  is  competent. 
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C.    CO-OBLIGOR. 

In  General. — As  we  have  seen  where 
a  deed,  perfect  on  its  face,  is  delivered 
by  the  obligor  directly  to  the  obligee, 
it  is  not  competent  to  prove  by  parol 
evidence  that  the  delivery  was  upon  a 
condition  which  has  not  been  complied 
with,  even  though  the  obligee  is  fully 
apprised  of  the  condition  at  the  time. 
But  there  is  a  wide  distinction  between 
a  delivery  directly  to  the  obligee  by  all 
the  parties  signing  the  paper,  and  a 
delivery  by  part  of  them  to  the  prin- 
cipal obligor  and  by  the  latter  to  the 
obligee.  When  the  books  speak  of  the 
delivery  to  a  stranger  as  essential  to 
an  escrow,  it  is  in  contradistinction  to 
a  delivery  to  the  party  in  whose  be- 
half the  deed  is  made.  "One  of  the 
reasons  of  this  rule  is  said  to  be,  *The 
delivery  to  the  party  is  sufficient  with- 
out speaking  of  any  words;  and  when 
the  words  are  contrary  to  the  act, 
which  is  the  delivery,  the  words  are  of 
no  effect.'  This  reason  has,  obviously, 
no  sort  of  application  to  the  case  of  a 
surety  who  makes  a  conditional  de- 
livery to  the  principal  obligor.  The 
principal  in  such  case  is  not  the  agent 
of  the  obligee  but  of  the  surety,  who 
intrusts  the  bond  to  the  principal  on 
the  faith  of  the  latter's  representation. 
If  the  delivery  to  one  who  is  an  entire 
stranger  to  the  instrument  is  consistent 
with  its  terms,  it  would  seem  that  the 
delivery  to  a  co-obligor  is  equally  so. 
For  although  the  latter  is  a  party,  he  is 
not  the  party  to  whom  the  deed  is 
made.  A  delivery  to  a  co-obligor  with- 
out words  will  give  no  more  effect  to 
the  instrument  than  to  a  stranger  with- 
out words."  Nash  v.  Fugate,  32  Gratt. 
595,  34  Am.  Rep.  780. 

But  in  distinguishing  delivery  on  con- 
dition to  a  co-obligor  as  contrasted  with 
ar  entire  stranger  to  the  instrument, 
the  court  said:  "It  is  true  that  the 
principal  obligor  has  no  greater  power 
than  a  stranger  to  whose  custody  the 
bond  is  committed;  but  in  such  a  case 
the  question  is  not  what  is  the  power 
conferred,  but  what  is  the  power  the 


obligee  has  the  right  to  suppose  is  con- 
ferred." Nash  V.  Fugate,  24  Gratt.  202, 
210. 

If  an  instrument  be  accepted  and 
handed  back,  by  the  obligee  to  an 
obligor,  the  principal  debtor,  to  get  an- 
other to  sign  as  surety  or  cosurety,  and 
such  other  sign  and  deliver  to  such 
principal  obligor  on  the  express  con- 
dition that  it  is  not  to  be  delivered 
until  the  condition  be  complied  with, 
such  surety  on  condition  may  plead 
and  prove  it  not  to  be  his  deed;  for,  in 
such  case,  the  principal  debtor  is  pro 
hac  vice  the  agent  of  the  obligee  and 
the  condition  made  known  to  such 
agent,  at  the  time  of  such  delivery  to 
him,  is  notice  to  his  principal,  the 
obligee,  and  such  obligee  is  bound  by 
it.  American  Button-Hole,  etc.,  Co.  v. 
Burlack,  35  W.  Va.  647,  14  S.  E.  319; 
Newlin  v.  Beard,  6  W.  Va.  110;  Hahn 
V.  Roller,  1  Va.  Dec.  A\. 

Limitations  of  General  Rule — Notice. 
— If  a  sealed  instrument,  perfect  on  its 
face,  is  delivered  by  one  obligor  to  his 
co-obligor  to  be  delivered  to  the  obli- 
gee on  condition,  and  the  co-obligor 
notifies  the  obligee  of  the  condition, 
the  condition  is  valid,  but  if  he  fails  to 
impart  such  notice  to  the  obligee,  the 
condition  is  void,  and  the  delivery  abso- 
li'.te.  Blair  v.  Security  Bank,  103  Va. 
762,  50  S.  E.  262,  citing  Nash  v.  Fugate, 
24  Gratt.  202;  S.  C.,  32  Gratt.  595. 

"If  a  bond,  perfect  on  its  face,  is  de- 
livered in  escrow  to  a  third  person, 
who  delivers  it  to  the  obligee,  with  or 
without  notice  of  the  condition,  the  de- 
livery is  ultra  vires,  and  the  obligor  is 
not  bound;  the  question  of  the  good  or 
bad  faith  of  the  obligee  is  immaterial. 
Ward  V.  Churn,  18  Gratt.  801,  806,  98 
Am.  Dec.  749.  But  in  case  of  a  de- 
livery by  a  co-obligor  to  the  obligee, 
the  validity  of  the  condition  annexed 
by  one  or  more  of  the  obligors  upon 
delivery  to  the  co-obligor  depends  upon 
whether  the  obligee  has  or  has  not  no- 
tice of  the  condition.  If  he  has  notice, 
the  condition  is  valid;  otherwise,  it  is 
void.     Nash  v.   Fugate,  24  Gratt.  202; 
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S.  C,  32  Gratt.  595,  34  Am.  Rep.  780.1 
The  above  observations  are  applicable 
where  the  bond  is  perfect  on  its  face. 
If  imperfect,   parol  evidence  is  admis- 
sible to  show  the  conditions,  no  matter 
by  whom  delivered,  the  instrument  it- 
self  affecting  the   obligee   with   notice 
of    its    incompleteness.       Crawford     v. 
Jarrett,  2   Leigh  630;  Ward  v.  Churn, 
18  Gratt.  801,  98  Am.  Dec.  749;  Wend-, 
linger  v.  Smith,  75  Va.  309,  40  Am.  Rep. 
727."     Blair  v.  Security  Bank,  103  Va. ' 
762,    50    S.    E.   262.  ' 

A  bond  signed  by  a  principal  obligor  i 
and    sureties,    apparently    perfect    and 
complete,  may  be    avoided    by     parol , 
proof  that  the  obligee,  at  the  time  he  , 
received  it  from  the  principal  obligor, 
had  notice  that  other  persons  were  to 
sign   it,   in   order  to  make  the  instru- ! 
ment  eflFectual  as  to    those     who     did 
sign   it.     But  in   such  a  case  the  evi- 1 
dence  ought  to  be  very  clear  and  satis- 
factory.   Nash  V.  Fugate,  32  Gratt.  595; 
Xewlin  v.  Beard,  6  W.  Va.  110;  Solen- 
berger  v.  Gilbert,  86  Va.  778,  11  S.  E. 
789;    Ward    v.    Churn,    18    Gratt.    801;  | 
Lyttle  V.  Cozad,  21  W.  Va.  183.  | 

If  a  bond,  with  no  imperfection  on  ' 
its   face,   be    signed   by    the    principal 
debtor,  and  then  signed  by  another  or 
others  as  his  surety,  and  delivered  to 
such  principal  obligor  with  the  distinct 
understanding  that   it   was    not   to   be  [ 
binding   on   them,   until   the   condition ' 
was  complied  with  by  being  signed  by 
the  two  others  named;   and  the  prin- 
cipal obligor  delivers  the  bond  to  the 
obligee,  informing  him,  at  the  time,  of 
such    understanding;    and    the    obligee 
takes    the    bond,    saying    that    he    will 
procure   the   signature   of  the   one   re-  j 
quired,  and  he  fails  to  do  so,  and  brings  | 
suit — such    one,    signing   on   condition, ' 
may  plead  and  prove  that  the  instru- 1 
ment  is  not  his  deed.     American  But- 
ton-Hole,  etc..  Co.  V.  Burlack,  35  W. 
Va.  647,  14  S.  E.  319. 

Sufficiency  of  Notice. — ^The  presence 
of  scrolls  on  the  instrument  not  at- 
tcched  to  signatures  is  not  sufficient  to 


put  obligee  on  inquiry.     Nash  v.   Fu- 
gate, 32  Gratt.  595,  605. 

A  bond  is  signed  by  the  principal 
obligor  and  a  number  of  sureties,  and 
there  are  several  scrolls  below  the 
names  of  the  sureties  who  sign  it.  In 
other  respects  the  bond  is  complete 
and  perfect  on  its  face;  but  the  sure- 
ties sign  it  and  deliver  it  to  the  prin- 
cipal obligor,  on  condition  that  he 
shall  obtain  additional  sureties  to  exe- 
cute it,  before  he  delivers  it  to  the 
obligee;  but  he  violates  the  condition, 
and  delivers  it  to  the  obligee,  without 
obtaining  additional  sureties.  Held, 
the  bond  is  binding  on  the  sureties,  un- 
less the  obligee  had  notice  of  the  con- 
dition on  which  they  executed  it;  and 
the  fact  that  there  were  other  scrolls 
to  the  instrument,  to  which  no  name 
was  signed,  was  not  sufficient  to  put 
the  obligee  upon  inquiry  as  to  the  au- 
thority of  the  obligor  to  deliver  the 
bond  to  him.  Nash  v.  Fugate,  32  Gratt. 
595,  605. 

D.    AGENTS. 

See    generally,    the    title    AGENCY, 
vol.  1,  p.  240. 
1.    In   General. 

As  a  general  rule,  the  delivery  of  an 
instrument  to  the  known  agent  of  the 
grantee  or  obligee  is  a  delivery  to  the 
principal,  and  can  not  create  an  escrow. 
"But  an  agent  of  the  grantee  is  not 
necessarily  incapacitated  by  force  of 
his  agency  from  acting  as  custodian  of 
an  escrow,  and  he  may  become  such 
custodian  where,  under  the  circum- 
stances of  the  case,  to  do  so  involves 
no  violation  of  duty  as  agent  of  the 
grantee."  Blair  v.  Security  Bank,  103 
Va.  762,  50  S.  E.  262. 

It  is  not  an  inevitable  conclusion  that 
the  mere  delivery  of  manual  possession 
is  a  valid  delivery  of  the  deed.  If  the 
acceptance  of  an  agency  from  both  par- 
ties will  involve  no  violation  of  duty  to 
either,  the  releasor  may  make  the  agent 
of  the  releasee  his  own  agent  for  the 
purpose  of  holding  the  deed  as  an 
escrow,  and  returning  it  to  him  in  case 
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a  stipulated  condition  is  not  per- 
formed. Humphreys  v.  Richmond,  etc., 
R.  Co.,  88  Va.  431,  453,  13  S.  E.  985. 

Where  one  as  surety  signs  and  de- 
livers a  bond  to  the  obligee's  agent,  on 
a  condition  made  known  to  such  agent 
at  the  time  of  delivery,  such  delivery 
is  notice  to  the  obligee,  and  he  is 
bound  by  it.  Newlin  v.  Beard,  6  W. 
Va.  110,  111. 

Deed  Perfect  on  Its  Face.— If  the  in- 
strument is  on  its  face  complete  and 
perfect,  according  to  the  intention  of 
the  parties,  and  delivery  is  made  to  the 
obligee,  or  his  previously  constituted 
agent,  without  notice  that  it  is  condi- 
tional, the  obligee  is  not  required  to 
make  inquiry  whether  it  iS"  the  deed  or 
bond  of  all  the  signers,  or  any  of  them, 
because  it  is  presumed  that  all  the 
obligors  authorized  its  delivery,  and 
he  has  the  right  to  treat  it  as  absolute 
and  unconditional.  Newlin  v.  Beard, 
6  W.  Va.  110,  123. 

2    Officers  and  Agents  of  Corporations. 

See  the  title  OFFICERS  ANQ 
AGENTS  OF  PRIVATE  CORPO- 
RATIONS. 

A  sealed  instrument  for  the  benefit 
of  a  corporation  may  be  delivered  in 
escrow  to  one  of  its  officers.  Blair  v. 
Security  Bank,  103  Va.  762,  50  S.  E. 
262. 

"A  delivery  of  a  deed,  with  the  in- 
tention of  passing  title,  made  to  an 
officer  of  a  corporation,  is  a  delivery 
to  the  corporation  itself,  if  it  be  done 
for  the  use  and  benefit  of  the  corpora- 
tion. But  a  deed  may  be  delivered  to 
an  officer  of  a  corporation,  to  take  ef- 
fect as  an  escrow,  upon  the  perform- 
ance of  a  condition,  as  there  is  no  such 
personal  identity  between  a  corpora- 
tion and  its  officers  as  will  prevent  de- 
livery to  the  latter  as  an  escrow." 
Humphreys  v.  Richmond,  etc.,  R.  Co., 
88  Va.  431,  452,  13  S.  E.  985. 

President. — An  agreement  is  made  to 
grant  right  of  way  for  a  railroad,  which 
has  been  shown  by  parol  evidence  to 
have  been  delivered  to  the  president  of 


the  road,  on  condition  that  it  should 
not  take  effect  unless  it  was  necessary 
to  the  building  of  the  road,  or  unless 
the  board  of  directors  should  make 
compensation  therefor.  After  the  road 
was  completed,  though  no  necessity 
had  occurred  for  using  the  right  of 
way,  and  though  no  compensation  had 
been  made  therefor,  the  president 
turned  the  agreement  over  to  the  right- 
of-way  agent,  who  was  aware  of  said 
conditions.  Held,  the  agreement  was 
void.  Humphreys  v.  Richmond,  etc., 
R.  Co.,  88  Va.  431,  13  S.  E.  985. 

E.      REDELIVERY     BY     DEPOSI- 
TARY. 

See  post,  "Redelivery  to  Depositor," 
III,  C,  5. 

A  third  person  with  whom  a  volun- 
tary deed  is  left  to  deliver  to  the 
grantee  at  an  indefinite  time  (after  the 
death  of  the  grantor)  may  afterwards 
decline  to  deliver,  and  return  the  deed 
to  the  grantor.  Davis  v.  Ellis,  39  W. 
Va.  226,  19  S.  E.  399. 

And  a  voluntary  deed  may  be  re- 
turned by  custodian  to  grantor  and 
destroyed  in  the  absence  of  preponder- 
ance of  affirmative  evidence  of  his  in- 
tention to  absolutely  part  with  control 
and  dominion  over  same.  Davis  z/. 
Ellis,  39  W.  Va.  226,  19  S.  E.  399. 

III.  The  Condition. 

A.  NECESSITY. 

In  order  to  constitute  an  escrow,  the 
condition  upon  which  the  instrument  is 
delivered  must  in  some  manner  be 
made  known.  .American  Button-Hole, 
etc.,  Co.  V.  Burlack,  35  W.  Va.  647,  14 
S.  E.  319;  Currie  v.  Donald,  2  Wash.  58. 

B.  VARIOUS  KINDS    OF    CONDI- 
TIONS  CONSIDERED. 

Execution  of  Instrument  by  Others. 

— One  of  the  commonest  conditions  is 
that  the  obligors  of  the  instrument  de- 
livered as  an  escrow,  shall  not  become 
bound,  until  others  execute  it.  King  v. 
Smith,  2  Leigh  157;  Hahn  v.  Roller,  1 
Va.   Dec.   44;    Miller  v,    Fletcher,     27 
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Gratt.  403;  Hicks,  v.  Goode,  12  Leigh 
479;  Ward  zk  Churn,  18  Gratt.  801; 
Preston  v.  Hull,  23  Gratt.  600;  Ameri- 
can  Button-Hole,  etc.,  Co.  v.  Burlack, 
35  W.  Va.  647,  14  S.  E.  319;  Lyttle  v. 
Cozad,  21  W.  Va.  183,  200;  Blair  v. 
Security  Bank,  103  Va.  762,  50  S.  E. 
262. 

On  Vendor's  Order. — ^The  condition 
on  which  delivery  of  a  written  contract 
to  sell  land  is  to  be  made,  may  be  the 
order  of  the  vendor.  Booth  v.  Hartley, 
3  W.  Va.  478. 

Acceptance  of  Option. — Where  a 
written  proposal  for  the  sale  of  land, 
sometimes  called  an  option,  it  is  testi- 
fied by  three  witnesses,  is  handed  by 
the  proposer  to  a  third  party  to  be 
given  to  the  other  party  to  the  agree- 
ment, if  he  accepted  within  the  time 
limited  in  it,  and,  if  not  accepted,  to 
be  destroyed;  while  the  proposer  says 
it  was  not  to  be  delivered  to  the  other 
party  in  any  event,  the  court  said: 
"This  shows  that  no  condition  con- 
nected with  its  delivery  to  Willoughby 
made  it  an  escrow  in  law  in  his  hands, 
but  that  he  was  a  mere  custodian,  hold- 
ing it  for  safekeeping,  there  being  no 
duplicate.  Where  an  instrument  is  left 
with  a  third  party  to  be  delivered  and 
become  operative  upon  the  happening 
of  an  event,  it  is  an  escrow;  but,  ac- 
cording to  Watson  himself,  no  such 
condition  was  imposed,  and,  according 
to  Coast,  Frinke,  and  Willoughby,  it 
was  to  be  handed  to  Coast  upon  his 
acceptance  within  the  time.  It  really 
>^as  not  an  escrow.  It  spoke  its  own 
condition;  there  was  no  condition  to 
its  operative  effect  that  it  did  not  itself 
contain;  and,  according  to  thr«e  wit- 
nesses, the  only  condition  connected 
with  its  delivery  by  Willoughby  to 
Coast  is  the  same  one  expressed  by 
the  option,  and  that  was  filled  by  the 
telegram  of  acceptance."  Watson  v. 
Coast,  35  W.  Va.  463,  14  S.   E.  249. 

Cash  Payment  of  Purchase  Money. — 
A  sale  and  purchase  of  land  may  be 
made,  and  the  deed  delivered  in  escrow, 


subject  to  the  condition  that  cash  pay- 
ment should  be  made.  Trout  v.  War- 
wick, 77  Va.  731. 

Subject  to  Approval. — A  contract  for 
the  sale  of  land  by  an  executor,  may  be 
delivered  to  the  grantee  as  an  escrow, 
to  be  binding  when  approved  of  by  the 
devisees.  Wendlinger  v.  Smith,  75  Va. 
309,  40  Am.  Rep.  727. 

Death. —  It  is  essential  to  the 
validity  of  a  bond  that  delivery 
shall  be  made  by  the  obligor  in 
his  lifetime,  but  if  he  parts  with 
all  dominion  over  it,  and  makes 
an  absolute  and  conditional  deliv- 
ery thereof  to  a  third  person,  with 
direction  to  the  latter  to  deliver  it  to 
the  obligee  on  the  death  of  the  obligor, 
th^  delivery  is  good.  Frank  v.  Frank, 
100  Va.  627,  42  S.  E.  666;  Schreckhise 
V.  Wiseman,  102  Va.  9,  12,  45  S.  E.  745; 
Davis  V.  Ellis,  39  W.  Va.  226,  19  S. 
E.  399;  Lang  v.  Smith,  37  W.  Va.  725, 
17  S.  E.  213. 

Corporations. — Delivery  of  a  deed  to 
a  corporation  (not  completely  formed) 
by  name,  may  be  on  condition  that  it 
be  made  after  the  charter  has  been  re- 
ceived and  the  corporation  organized. 
Spring  Garden  Bank  v.  Hulings  Lum- 
ber Co.,  32  W.  Va.  357,  9  S.  E.  243. 

C.    PERFORMANCE    OF    CONDI- 
TION. 
1.    In  General. 

The  depository  of  an  escrow  is,  in 
fact,  the  agent  of  both  parties.  As  the 
agent  of  the  grantor  it  is  his  business 
tc  withhold  the  deed  until  the  condi- 
tion is  performed;  as  the  agent  of  the 
grantee  it  is  his  business  to  hold  it  fop 
him  and  to  deliver  it  to  him  after  the 
condition  is  performed.  Humphreys  i 
Richmond,  etc.,  R.  Co.,  88  Va.  431,  13 
S.   E.  985. 

Condition  May  Be  Made  Known  at  a 
Time  Previous  to  Deposit. — Where 
stockholders,  in  meeting,  agree  to  give 
a  contract  of  indemnity  to  a  bank 
whose  cashier  is  present,  but  it  is  dis- 
tinctly agreed  at  the  meeting  that  the 
contract  of  indemnity  thereafter  to  be 
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reduced  to  writing  is  not  to  become 
operative  and  binding,  nor  be  de- 
livered to  the  bank,  until  signed  by  all 
the  stockholders,  such  contract,  when 
reduced  to  writing  and  signed  by  some 
of  the  stockholders,  is  affected  with  the 
limitations  intended  to  be  imposed 
upon  it,  and  is  not  binding  on  stock- 
holders who  sign,  unless  the  agreement 
is  signed  by  all  as  previously  stipulated. 
Blair  v.  Security  Bank,  103  Va.  762,  50 
S.  E.  262. 

2.    Operation  and  Effect. 

In  GeneraL — A  deed  committed  to  a 
third  person  to  be  by  him  delivered  to 
the  grantee  upon  the  performance  of 
a  specified  condition,  does  not  take  ef- 
fect until  such  condition  is  performed, 
although  such  third  person  may  have 
delivered  it  to  the  grantee  without  the 
performance  of  the  condition.  White 
r.  Core,  20  W.  Va.  272;  American  But- 
ton-Hole, etc.,  Co.  V.  Burlack,  35  W. 
Va.  647,  14  S.  E.  319;  Humphreys  v. 
Richmond,  etc.,  R.  Co.,  88  Va.  431,  13 
S.   E.  985. 

A  deed  or  bond,  signed,  sealed  and 
delivered  to  the  obligee,  or  his  pre- 
viously constituted  agent,  upon  condi- 
tion, is  not  the  deed  of  the  party  sign- 
ing, until  the  condition  is  complied 
with.     Newlin  v.  Beard,  6  W.  Va.  110. 

"Where  a  deed  is  delivered  as  an 
escrow,  it  is  of  no  force  till  the  condi- 
tion is  performed;  and,  though  the 
party  to  whom  it  is  made  should  get  it 
into  his  possession  before  the  perform- 
ance of  the  condition,  he  can  derive  no 
benefit  from  it."  American  Button- 
Hole,  etc..  Co.  V,  Burlack,  35  W.  Va. 
647,   14   S.    E.    319. 

Pajrmcnt  of  Purchase  Money. — Cir- 
cuit court  of  N.  directs  W.,  trustee  for 
his  wife,  to  buy,  subject  to  its  approval, 
at  price  not  exceeding  $6,000,  payable 
out  of  her  funds  in  its  hands,  a  home 
for  her.  In  1873,  trustee  contracts  by 
writing  with  H.  for  240  acres  in  A.  at 
$12,000,  subject  to  court's  approval.  In 
March,  1874,  trustee  reports  contract 
with  H.;  but  court  is  told  that  only  100 


acres  thereof  at  $6,000 — cash,  $2,500, 
balance  in  three  annual  payments — is  to 
be  paid  for  out  of  her  funds.  H/s 
conveyance  of  the  100  acres  to  trustee 
i.<$  filed  as  escrow  until  cash  payment 
made.  Court  confirms  report  quoad 
the  100  acres,  and  "the  deed  as  escrow, 
until  cash  payment  made  and  re- 
corded," and  provides  for  paying  not 
only  the  cash  but  the  other  payments. 
On  November  6th,  1874,  all  the  pur- 
chase money,  except  $419.59,  is  paid, 
and  during  that  year  that  balance  is 
paid.  Deed  is  recorded  April  13,  1876. 
Written  contract  never  was,  T.'s  ad- 
ministrator and  others  got  judgments 
against  H.  March  15th,  1876,  which 
were  docketed  two  days  later.  In  suit 
to  subject  the  100  acres  to  those  judg- 
ments, held,  that  deed,  so  delivered  as 
an  escrow,  could  not  have  been  placed 
on  record  until  W.  had  become  en- 
titled to  it  by  paying  the  cash  payment 
on  6th  November,  1874,  when  all  the 
purchase  money,  except  $419.59,  was 
paid.     Trout  v,  Warwick,  77  Va.  731. 

County  Subscription  to  Railroad — 
Bonds  Delivered  in  Escrow. — If  a  pro- 
posal submitting  to  a  vott  of  the  peo- 
ple a  subscription  to  aid  the  construc- 
tion of  a  railroad,  provides  that  it 
"shall  not  be  available  or  paid  to  the 
said  railroad  company  until  the  road- 
bed of  the  same  shall  have  been  com- 
pleted ready  for  the  ties  and  rails,"  it 
is  a  condition  precedent,  and  of  the 
essence  of  the  proposal  and  contract 
under  it,  and  there  is  no  right  in  the 
company  to  payment  prior  to  such 
completion.  The  county  court  has  no 
power  to  issue  bonds  under  such  sub- 
scription, and  place  them  in  the  hands 
of  a  third  party,  to  be  delivered  to  the 
company  on  such  completion,  in  ad- 
vance of  such  completion;  and  the  de- 
posit in  escrow  does  not  enlarge  its 
rights,  and  it  has  no  vested  right  un- 
der the  deposit,  because  of  such  de- 
posit, in  advance  of  such  completion 
of  the  road.  West  Virginia,  etc.,  R. 
Co.  V,  Harrison  County  Court,  47  W. 
Va.  273,  34  S.  E.  786. 
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Grantee  as  Freeholder  and  Juror.— 

A  lot  of  land  being  sold  for  a  sum  of 
money  payable  by  installments,  the 
vendee  receives  immediate  possession, 
and  the  vendor  signs,  seals  and  ac- 
knowledges before  magistrates,  a  con- 
veyance of  the  land  to  the  vendee  in 
fee  simple,  which  is  thereupon,  by  con- 
sent of  the  parties,  placed  in  the  keep- 
ing of  a  third  person  to  be  retained  by 
him  until  the  whole  purchase  money  is 
paid,  and  to  be  then  delivered  to  the 
vendee.  The  vendee  pays  some  of  the 
installments  as  they  become  due;  others 
are  still  unpaid,  the  time  of  payment 
not  having  arrived.  Held,  this  vendee 
is  a  freeholder  duly  qualified  to  serve 
as  a  grand  juror.  Com.  v.  Burcher,  2 
Rob.  826,  followed  in  State  v.  McAllis- 
ter, 32  W.  Va.  485,  18  S.  E.  779. 

Execution  of  Forthcoming  Bond. — 
P.  agrees  to  join  H.  W.  as  his  surety 
in  a  forthcoming  bond,  and  executes 
and  delivers  the  bond,  as  an  escrow, 
upon  condition  that  K.  shall  also  join 
in  and  execute  the  bond  as  cosurety; 
and  K.  agrees  to  join  as  surety  in  the 
bond,  and  executes  and  delivers  the 
same,  as  an  escrow,  upon  condition 
that  O.  W.  also  join  in  and  execute  the 
bond  as  cosurety;  but  O.  W.  never 
unites  in  the  bond.  Held,  that  upon 
this  state  of  facts;  neither  P.  nor  K. 
are  liable  for  any  part  of  the  debt  in 
equity,  any  more  than  they  would  be 
liable  for  any  part  of  it  at  law,  where 
the  facts  would  amount  to  proof  of 
non  est  factum.  King  v.  Smith,  2 
Leigh   157. 

Subsequent  Performance  of  Condi- 
tion.— ^Vi'hcre  a  deed  is  delivered  by  the 
grantor  to  a  third  person,  to  be  held  in 
escrow  until  the  grantee  shall  have 
paid  a  specified  debt,  and  the  deed  is 
delivered  before  the  debt  is  fully  paid, 
but  it  is  subsequently  paid,  held,  the 
delivery  will  be  operative,  and  the  deed 
valid,  at  least  from  the  time  the  debt 
is  fully  paid.  Connell  v,  Connell,  32 
W.  Va.  319,  9  S.  E.  252. 

Discretion  of  Depository. — The  per- 
son to  whom  the  deed  is  delivered  in 


the  first  instance  must  be  the  judge  as 
to  when  the  condition  is  performed,  in 
order  to  act.  His  judgment,  however, 
is  always  subject  to  review  by  a  court. 
Humphreys  v.  Richmond,  etc.,  R.  Co., 
88  Va.  431,  454,  13   S.  E.  985. 

3.  EfiFect  of  Delivery  before  Perform- 
ance. 

See  the  title  BONDS,  vol.  2,  p.  521. 

In  General. — If  a  sealed  instrument, 
perfect  on  its  face,  is  delivered  in 
escrow  to  a  third  person  who  delivers 
tc  the  obligee  before  the  fulfillment  of 
the  condition,  such  delivery  is  ultra 
vires  and  void.  The  good  or  bad  faith 
of  the  obligee  is  immaterial.  Blair  v. 
Security  Bank,  103  Va.  762,  50  S.  E. 
262;  White  V.  Core,  20  W.  Va.  272. 

Hicks  V.  Goode,  12  Leigh  479,  is 
cited  in  Humphreys  v.  Richmond,  etc., 
R.  Co.,  88  Va.  431,  454,  13  S.  E.  985,  to 
the  point  that  a  delivery  of  the  deed  by 
the  depository  of  the  escrow,  before 
the  conditions  are  performed,  is  null 
and   void. 

If  a  bond  is  delivered  to  a  third  per- 
son, not  a  party  to  it,  to  take  effect  as 
a  bond  only  upon  the  happening  of 
some  event,  or  the  performance  of 
some  condition,  and  that  person  de- 
livers it  to  the  obligee  before  the  event 
happens  or  the  condition  is  performed 
on  which  he  was  to  deliver  it,  it  will 
not  take  effect.  And  it  matters  not 
that  the  obligee  had  no  knowledge  of 
the  condition  which  the  party  attached 
to  the  delivery  of  the  escrow.  The 
condition  is  valid,  whether  known  to 
the  obligee  or  not.  Newlin  v.  Beard, 
6  W.  Va.  110;  Ward  v.  Churn,  18 
Gratt.  801. 

The  obligee  must  look  to  the  deposi- 
tary's authority,  and  he  can  not  rely 
upon  the  principle  that  the  obligor  has 
put  it  in  the  power  of  the  stranger  to 
do  the  wrong,  that  the  obligee  has 
been  injured  without  fault  on  his  part, 
and  therefore  the  obligor  must  bear 
the  loss.  American  Button-Hole,  etc., 
Co.  V.  Burlack,  35  W.  Va.  647,  14  S. 
E.  319. 
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Railroad  Aid  Bonds. — Where  under 
a  county  subscription  vote  in  aid  of  a 
railroad,  a  county  court  has  no  power 
to  issue  bonds  and  place  them  in  the 
hands  of  a  third  party,  to  be  delivered 
to  the  railroad  company  when  it  has 
complied  with  certain  conditions,  and 
such  court  does  so  issue  and  place 
bonds;  held,  that  the  deposit  in  escrow 
does  not  enlarge  the  railroad  company's 
rights;  and  it  has  no  vested  rights  un- 
der the  deposit,  because  of  such  deposit, 
in  advance  of  its  compliance  with  such 
conditions.  West  Virginia,  etc.,  R.  Co. 
V.  Harrison  County  Court,  47  W.  Va. 
273,  34  S.   E.  786. 

An  agreement  to  grant  right  of  way 
for  a  railroad  is  shown  by  parol  evidence 
to  have  been  delivered  to  the  president 
of  the  road,  on  condition  that  it  should 
not  take  effect  unless  it  was  necessary 
to  the  building  of  the  road,  or  unless 
the  board  of  directors  should  make 
compensation  therefor.  After  road  was 
completed,  though  no  necessity  had  oc- 
curred for  using  the  right  of  way,  and 
though  no  compensation  had  been 
made  therefor,  the  president  turned  the 
agreement  over  to  the  right-of-way 
agent,  who  was  aware  of  said  condi- 
tions. Held,  the  agreement  was  void, 
and  plaintiff  entitled  to  an  issue  of 
quantum  damnificatus  to  ascertain  the 
damages  to  his  land.  Humphreys  v. 
Richmond,  etc.,  R.  Co.,  88  Va.  431,  13 
S.   E.  985. 

Condition  Partly  Performed. — ^Where 
a  deed  is  delivered  by  the  grantor  to 
a  third  person  to  be  held  in  escrow  un- 
til the  grantee  shall  have  paid  a  speci- 
fied debt,  and  the  deed  is  delivered  be- 
fore the  debt  is  fully  paid,  the  delivery 
will  be  operative,  and  the  deed  valid, 
at  least  from  the  time  the  debt  is  fully 
paid.  Council  v.  Council,  32  W.  Va. 
319,  9   S.   E.   252. 

Avoidance  of  Deed. — Where  those  to 
be  affected  by  a  deed  deposited  in 
escrow  and  afterwards  improperly  de- 
livered and  recorded,  were  fully  ac- 
quainted with  the  facts,  and  acquiesced 
therein  for  an  unreasonable  time,  and 


until  the  rights  of  third  parties  inter- 
vened, they  will  not  be  permitted  to 
avoid  such  deed.  Council  v.  Connell, 
32   W.  Va.   319,  9   S.   E.   252. 

4.  Effect  Where  Instrument  Fraudu- 
lently Obtained. 
When  a  contract  in  writing  for  land, 
is  delivered  to  a  third  party  as  an  es- 
crow, not  to  be  delivered  by  the  holder 
as  a  contract  but  upon  the  order  of 
the  vendor,  and  it  is  fraudulently  ob- 
tained from  the  holder  by  the  vendee 
upon  false  pretenses  and  withheld  when 
demanded,  he  can  not  make  it  available 
for  the  purposes  of  a  specific  execu- 
tion.    Booth  V,  Hartley,  3  W.  Va.  478. 

6.  Redelivery  to  Depositor. 

See  ante,  "Redelivery  by  Depositary," 
II,  E. 

Where  the  grantee  or  obligee  does 
not  comply  with  the  terms  of  the  con- 
dition upon  which  the  deed  or  bond  is 
delivered  in  escrow,  the  depositary  is 
justified  in  redelivering  the  instrument 
to  the  depositor,  who  may  take  them 
up  and  destroy  it.  West  Virginia,  etc., 
R.  Co.  V.  Harrison  County  Court,  47 
W.  Va.  273,  34  S.  E.  786,  citing  with 
approval,  11  Am.  Eng.  Ency.  of  Law,  2 
Ed.,  p.   352. 

In  Humphreys  v.  Richmond,  etc.,  R. 
Co.,  88  Va.  431,  453,  13  S.  E.  985,  it 
is  said  that  a  releasor  may  make  the 
agent  of  the  releasee  his  own  agent  for 
the  purpose  of  holding  the  deed  as  an 
escrow,  and  returning  it  to  him  in  case 
a  stipulated  condition  is  not  performed. 

May  Recall  after  Lapse  of  Time 
Limit. — An  order  of  the  county  court, 
under  a  vote  of  the  people  making  a 
subscription  to  the  construction  of  a 
railroad,  directs  bonds  to  issue  in  pay- 
ment, and  to  be  deposited  with  a  bank, 
to  be  thereafter  delivered  to  the  rail- 
road company  upon  the  condition  that 
it  shall  complete  the  road,  ready  for 
ties  and  rails,  by  a  given  day,  with 
the  proviso  that  if  the  road  should  not 
be  completed  by  that  day  the  sub- 
scription should  be  forfeited,  and  the 
bank  should  deliver  back  to  the  court 
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such  bonds,  and  the  road  is  not  so  com- 
pleted by  the  day  given.  Held,  that  the 
subscription  is  forfeited,  and  the  court 
may  reclaim  the  bonds  from  the  bank 
and  cancel  them.  West  Virginia,  etc., 
R.  Co.  V.  Harrison  County  Court,  47 
W.  Va.  273,  34  S.  E.  786,  citing  Satter- 
lee  V,  Strider,  31  W.  Va.  781,  8  S.  E. 
552,  as  supporting  the  rule  that  a 
county  court  may  revoke  an  escrow 
trusteeship.  In  West  Virginia,  etc.,  R. 
Co.  V.  Harrison  County  Court,  47  W 
Va.  273,  34  S.  E.  786,  it  is  said:  "The 
doctrine  relied  on  by  counsel,  stated  in 
5  Am.  &  Eng.  Ency.  Law,  863,  that  one 
party  to  an  escrow  can  not  revoke  it 
and  destroy  another's  right,  is  sound; 
but  this  rule  presupposes  a  valid,  law- 
ful, binding  escrow.  But  we  find  in 
the  improved  second  edition  of  that 
work  (vol.  11,  p.  352)  that  a  depositary 
may  and  should  redeliver  on  failure  to 
perform  a  condition  of  the  deposit. 
Therefore,  I  can  not  see  how  the  com- 
pany can  claim  any  vested  right  under 
this  deposit  in  escrow.  The  county 
court  had  the  naked  power  to  make 
delivery  to  the  company  of  the  bonds 
in  payment  of  the  subscription  when 
the  road  was  ready  for  ties,  not  to  de- 
liver in  escrow  years  ahead." 

IV.  Revocability  of  Deposit. 

The  doctrine  that  one  party  to  an 
escrow  can  not  revoke  it  and  destroy 
another's  right  is  sound.  West  Vir- 
ginia, etc.,  R.  Co.  V.  Harrison  County 
Court,  47  W.  Va.   273,  34   S.   E.  786. 

Where  Delivery  Is  to  Be  after 
Death. — A  grantor  can  not  recall  a  deed 
delivered  to  a  third  person  uncondi- 
tionally and  without  reservation  of  any 
kind,  with  direction  to  deliver  to  the 
grantee  after  the  death  of  the  grantor. 
Schreckhise  v.  Wiseman,  102  Va.  9, 
45   S.    E.  745. 

When  May  Be  Revoked.— But  a 
depositary  may  and  should  redeliver 
on  failure  to  perform  a  condition  of 
the  deposit.  West  Virginia,  etc.,  R. 
Co.  V.  Harrison  County  Court,  47  W. 
Va.  273,  34  S.  E.  786. 


A  grantor  placed  a  voluntary  deed  in 
the  hands  of  a  third  person,  to  be  deliv- 
ered at  an  indefinite  time  (after  death 
of  grantor)  to  the  grantee,  and  before 
the  delivery  thereof  such  person  re- 
turned such  deed  to  the  grantor,  who 
destroyed  it.  Held,  that  the  presump- 
tion of  law  is  against  the  delivery  of 
such  deed,  and  in  favor  of  grantor's 
right  to  destroy  it,  and  can  not  be 
overcome  unless  the  grantee  shows,  by 
a  preponderance  of  affirmative  evi- 
dence, that  the  grantor,  at  the  time  he 
placed  such  deed  in  the  hands  of  such 
third  person,  intended  absolutely  to 
part  with  the  control  and  dominion 
over  the*  same.  Davis  v,  Ellis,  39  W. 
Va.   226,    19   S.    E.    399. 

EfiFect  of  Improper  Recall  as  to 
Grantee  of  Subsequent  Deed. — Where 
a  deed,  delivered  in  escrow,  is  improp- 
erly recalled  and  destroyed  by  the 
grantor,  a  subsequent  deed  to  another 
grantee  who  has  full  knowledge  of  the 
facts,  will  be  null  and  void  as  to  the 
first  grantee.  Schreckhise  v.  Wiseman, 
102  Va.  9,  45  S.  E.  745. 

And  notice  thereof  to  agent  or 
grantee  in  such  subsequent  deed  is 
notice  to  grantee.  Schreckhise  v. 
Wiseman,  102  Va.  9,  45  S.  E.  745. 

V.  From  What  Time  Deed 
Operates. 

Generally,  an  escrow  takes  effect 
j  from  the  second  delivery,  and  is  to 
be  considered  as  the  deed  of  the  party 
from  that  time;  but  this  general  rule 
does  not  apply  when  justice  requires 
a  resort  to  fiction.  It  is  the  duty  oi 
courts  to  uphold  rather  than  destroy 
deeds.  Spring  Garden  Bank  v.  Hulings 
Lumber  Co.,  32  W.  Va.  357,  9  S.  E. 
243. 

Deed  to  Corporation  Not  Com- 
pletely Organized. — After  the  corpora- 
tors had  signed  an  agreement  to  be- 
come a  corporation,  and  before  the 
charter  has  been  obtained,  a  deed  con- 
veying land  to  such  corporation  by 
name  was  signed  and  acknowledged 
by  the  grantor,  and  delivered  to  a  third 
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party,  with  directions  to  retain  it  until 
the  corporation  obtained  its  charter  and 
organized,  and  then  to  deliver  it  to  the 
corporation;  and,  after  the  charter  had 
been  received,  and  the  corporation  or- 
ganized under  it,  such  third  person  de- 
livered the  deed  to,  and  it  was  ac- 
cepted by,  the  corporation.  Held,  the 
said  deed  operated  as  a  valid  convey- 
ance of  said  land  to  the  corporation 
from  the  date  of  the  delivery  of  said 
deed  to  it.  Spring  Garden  Bank  v. 
Hulings  Lumber  Co.,  32  W.  Va.  357,  9 
S.  E.  243. 

Death  of  Grantor  —  Relation.  — 
"Where  a  deed  is  left  with  a  third  per- 
son, with  instructions  to  hold  it  until 
the  grantor's  death,  and  then  to  de- 
liver it  to  the  grantee,  the  weight  of 
authority  seems-  to  be  in  favor  of  the 
doctrine  'that  if  there  is  no  reservation 
by  the  grantor  of  the  privilege  of  re- 
calling the  deed  before  his  death,  but 
if  he  delivers  it  to  the  depositary  with 
the  absolute  and  final  determination 
that  it  shall  take  effect  when  the  con- 
tingency of  his  death  happens,  it  will 
become  operative  upon  its  delivery, 
after  his  death,  to  the  granted,  and  such 
delivery  will  relate  back  to  the  prior 
delivery  for  the  purpose  of  passing  the 
grantor's  title."  Frank  v.  Frank,  100 
Va.  627,  42  S.  E.  666,  cited  in  Schreck- 
hise  V.  Wiseman,  102  Va.  9,  45  S.  E. 
745. 

In  Frank  v,  Frank,  100  Va.  627,  42 
S.  E.  666,  it  was  not  decided  whether 
the  delivery  of  bonds  to  one  to  be  held 
for  obligee  until  after  the  death  of 
obligor,  was  to  be  regarded  as  a  deliv- 
ery in  escrow  so  that  the  bonds  should 
become  effectual  only  upon  delivery 
by  the  holder  to  obligee,  or  whether 
they  should  be  regarded  as  presently 
binding  upon  the  obligor. 

"A  deed  delivered  by  the  grantor  to 
a  third  person  to  be  delivered  to  the 
grantee,  and  by  such  third  person  de-  ] 
livered  to  the  grantee,  will  constitute  a  ! 
good  delivery,  though  the  grantor  be 
dead  at  the  date  of  the  last  delivery, 
for  the  delivery  takes  effect  by  relation 


as  of  the  date  when  first  made  to  the 
third  person."  Schreckhise  v,  Wise- 
man, 102  Va.  9,  12,  45  S.  E.  745. 

VI.  Pleading  and  Practice. 

A.   NON  EST  FACTUM. 

See  generally,  the  title  PLEADING,, 
and  the  various  particular  proceedings. 

Nonperformance  of  Condition.— The 
defense  that  a  deed  or  bond  was  deliv- 
ered as  an  escrow,  and  that  the  condi- 
tion has  not  been  complied  with,  is 
made  under  the  plei  of  non  est  fiactum. 
American  Button-Hole,  etc.,  Co.  v. 
Burlack,  35  W.  Va.  647,  14  S.  E.  319; 
Blair  v.  Security  Bank,  103  Va.  762,  50 
S.  E.  262. 

A  deed  or  bond  signed,  sealed,  and 
delivered  to  the  obligee  or  his  pre- 
viously constituted  agent,  upon  condi- 
tion, is  not  the  deed  of  the  party  sign- 
ing until  the  condition  is  complied 
with.  The  court  also  held  the  defense 
admissible  under  the  general  plea  of 
non  est  factum.  The  court  relied  upon 
and  cited  2  Greenl.  Ev.,  §  297;  Ward  v. 
Churn,  18  Gratt.  801,  812;  American 
Button-Hole,  etc.,  Co.  v.  Burlack,  35- 
W.   Va.  647,   14   S.   E.   319. 

There  is  a  general  plea  of  non  est 
factum  in  the  case,  under  which  it  was 
competent  for  the  defendant  to  have 
relied  on  the  defense  that  the  contract 
was  delivered  as  an  escrow,  notwith- 
standing the  fact  that  it  may  have  been 
signed  by  him  on  a  day  other  than  that 
named  in  the  instruction.  Blair  v.  Se- 
curity Bank,  103  Va.  762,  50  S.  E.  262. 
Execution  by  Others. — In  an  action 
of  debt  on  a  bond  purporting  to  be  the 
bond  of  three  obligors,  two  of  the  ob- 
ligors under  a  plea  of  non  est  factum 
offer  evidence  of  an  understanding  be- 
tween themselves  and  the  other  obligor 
that  the  bond  should  not  be  binding  on 
them  until  signed  by  two  other  desig- 
nated parties,  of  which  understanding 
the  obligee  in  the  bond  had  notice  at 
the  time  of  its  delivery.  Held,  the 
evidence  was  admissible  under  the  gen- 
eral  plea   of  non   est   factum,  and  the 
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court  erred  in  excluding  it.     Stuart  v. 
Livesay,  4  W.  Va.  45. 

Delivery  to  Agent. — A  party  signing 
and  delivering  a  bond  upon  condition 
tc  an  agent  of  the  obligee,  can,  under 
the  plea  of  non  est  factum,  prove  by 
the  agent  or  himself  the  agency  and 
the  condition  upon  which  the  delivery 
was  made  to  the  agent.  Newlin  v. 
Beard,  6  W.  Va.  110. 

Want  of  Execution. — In  an  action  of 
debt  founded  on  a  bond  or  other  deed, 
the  defendant  may  put  in  issue  the  ex- 
ecution of  the  instrument  by  pleading 
non  est  factum  generally  and  in  the 
common  form.  American  Button- 
Hole,  etc.,  Co.  V.  Burlack,  35  W.  Va. 
647,  14  S.  E.  319.  See  Newlin  v.  Beard, 
6  W.  Va.  110. 

Want  of  Delivery.— Under  the  plea 
of  non  est  factum,  evidence  may  be 
given  that  the  instrument  was  never 
delivered,  or  that  it  was  delivered  as 
an  escrow,  although  signed  and  sealed 
and  stamped,  Stuart  v.  Livesay,  4  W. 
Va.  45. 

The  defense  of  delivery  in  escrow 
must  be  made  under  the  plea  of  non 
est  factum  in  the  court  in  which  action 
is  begun  for  recovery  on  the  instru- 
n.ent.  Judgment  in  such  court  can  not 
be  allowed  to  go  by  default  and  then 
afterward  proceedings  be  had  in  equity 
on  the  ground  that  the  defense  is  an 
equitable  one.  Shields  v.  McClung,  6 
W.  Va.  79,  commenting  on  King  v. 
Smith,    2    Leigh    157. 

Fraud. — In  an  action  of  debt  on  a 
bond  where  delivery  was  on  condition, 
held,  that  in  a  court  of  common  law, 
fraud  may  be  given  in  evidence  to  va- 
cate a  deed  on  the  plea  of  non  est 
factum,  if  such  fraud  relates  to  the 
execution  of  the  instrument,  as,  for  ex- 
ample, the  essential  element  of  delivery. 
American  Button-Hole,,  etc.,  Co.  v, 
Burlack,  35  W.  Va.  647,  14  S.  E.  319. 
Verification  of  Plea.— In  debt  on  a 
bond,  defendant  pleads  that  bond  was 
delivered  as  an  escrow  upon  conditions 
which  were  not  performed,  et  sic  non 


est  factum;  the  plea  is  not  verified  by 
affidavit  of  the  party  according  to  stat- 
ute, 1  Va.  Rev.  Code,  ch.  128,  §  33,  but 
plaintiff  makes  no  objection  for  want 
of  such  affidavit,  and  the  plea  is  re^ 
ceived  by  the  court,  issue  joined  upon 
it,  trial,  verdict  and  judgment  for  de- 
fendant; the  want  of  the  affidavit  to 
the  plea,  is  not  a  good  objection  to  the 
judgment  in  an  appellate  court.  Hicks 
V    Goode,  12  Leigh  479. 

Special  Pleading. — In  an  action  of 
debt  on  a  bond  where  delivery  was  on 
condition,  the  plea  non  est  factum  is 
held  good;  but  if  defendant  wishes  to 
separate  the  law  from  the  facts,  so  that 
the  court  may  pass  upon  the  sufficiency 
of  any  special  ground  why  it  is  not  his 
deed,  then  he  must  allege  such  facts 
specially,  concluding  with  an  "et  sic 
non  factum,"  "and  so  is  not  his  act," 
(or  deed).  American  Button-Holt,  etc., 
Co.  V.  Burlack,  35  W.  Va.  647,  14  S. 
E.  319. 

B.  COMPELLING    DEPOSITARY 
TO  DELIVER. 

See  th«  title  SPECIFIC  PERFORM- 
ANCE. 

Where  a  party  holds  an  instrument 
or  writing  as  the  mutual  friend  of  both 
parties,  or  a  deed  as  an  escrow,  and 
refuses  to  deliver  the  same,  he  is  a 
proper  party  to  a  bill  for  a  specific 
performance  of  the  instrument,  or  the 
terms  of  the  deed.  Davis  v.  Henry,  4 
W.  Va.  571. 

C.  PARTIES. 

Where  an  instrument  in  writing  is 
held  as  an  escrow  by  a  mutual  friend 
of  both  parties,  if  such  friend  thus  hold- 
ing a  quasi  trusteeship,  does  not  demur 
because  of  his  being  made  a  party,  it 
i2  not  for  the  party  against  whom  the 
specific  performance  is  sought,  to  de- 
mur.   Davis  V.  Henry,  4  W.  Va.  571. 

VII.  Recordation. 

See  the  title  RECORDING   ACTS. 

A  deed  delivered  as  an  escrow,  in  the 

proceedings  of  a  court   of   equity,   ad- 
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ministering  a  trust  fund,  is  not  within 
the  intendment  of  the  statute  of  regis- 
try; therefore,  it  was  held,  that  a  judg- 
ment recovered  against  a  grantor  in 
a  deed  delivered  as  an  escrow,  which 
was  not  recorded,  was  not  a  lien  on  the 


land  included  in  the  deed.  Trout  v, 
Warwick,  77  Va.  731,  citing  Briscoe  v. 
Ashby,  24  Gratt.  454,  469. 

And  that  such  deed  could  not  be  re- 
corded while  undelivered.  Trout  v. 
Warwick,  77  Va.  731. 


ESSENCE.— In  State  v.  Muncey,  28  W.  Va.  495,  it  is  said:  "Without  de- 
ciding whether  or  not  we  can  take  judicial  notice  of  the  ingredients  or  con- 
stituents which  compose  the  'essence  of  cinnamon,'  we  certainly  can  take  such 
notice  of  the  meaning  of  the  words  used  in  the  English  language,  and  there- 
fore we  judicially  know  the  meaning  and  definitions  of  the  words  essence 
and  'cinnamon.*  The  latter  is  a  bark,  and  Webster  defines  the  former  to  be 
(1)  'That  which  constitutes  the  particular  nature  of  a  being  or  substance  and 
distinguished  it  from  all  others;  (2)  Formal  existence;  *  *  *  (6)  Con- 
stituent substance,  as,  the  pure  essence  of  a  spirit;  (7)  The  predominant  quali- 
ties or  virtues  of  any  plant  or  drug,  extracted,  refined  or  rectified  from  grosser 
matter;  or  more  strictly,  a  volatile  essential  oil,  as  the  essence  of  mint.*  Take 
whichever  of  these  definitions  we  may  of  the  words  essence  and  connect  it 
with  the  word  'cinnamon,*  and  the  necessary  conclusion  is  that  the  'essence  of 
cinnamon*  is  a  'preparation  or  mixture.*  ** 

ESTABLISH.— In  Kerr  v.  Dixon,  2  Call  383,  it  is  said:  "It  is  necessary  to 
consider  in  what  sense  the  word  established  is  used  in  the  bill  of  exceptions,  as 
relative  to  the  corner  trees  in  question.  If  the  effect,  of  the  witness's  testi- 
mony would  be,  so  to  establish  it  as  to  shut  up  the  point,  in  all  future  inquiries, 
on  the  subject;  so  to  establish  it,  as  that  the  verdict  could  hereafter  be  given  in 
evidence,  in  favor  of  the  witness,  or  his  representatives,  then  clearly,  he  was  an 
interested  witness  and  ought  to  have  been  rejected;  but  if  the  word  only  pur- 
ported an  establishment  of  this  fact,  as  between  the  then  parties  and  in  that 
suit,  then  I  think  a  contrary  conclusion  will  follow.  The  last  is  the  only  sense 
in  which  the  word  could  be  understood,  without  infringing  the  plainest  princi- 
ples of  law." 

A  municipal  government  establishes  a  hospital  by  purchasing,  according  to 
the  then  existing  law,  a  farm  and  the  buildings  on  it  specially  for  that  purpose. 
The  court  said:  "Webster  defines  the  word  establish,  when  used  in  the  govern- 
mental exercise  of  power,  as  follows:  'To  enact  or  decree  by  authority,  and  for 
permanence;  to  decree;  to  enact;  to  ordain;  said  of  laws,  regulations,  and 
the  like.' "    Richmond  v.  Supervisors,  83  Va.  204,  2  S.  E.  26. 
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c.  Inheritances  Limited,  167. 

(1)  Estates  in  Fee  Qualified,  167. 
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bb.  How  Estate  Defeated,  168. 

(2)  Estates  in  Fee  Simple  Defeasible,  168. 

(3)  Estates  in  Fee  Conditional,  168. 
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aa.  Circumstances  Leading  to  Passage  of  Statute  De 
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cc.  Object  of  Statute,  170. 

dd.  Construction  and  Operation  of  Statute,  171. 
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(hh)  Effect  upon  Estate  Tail  in  Abeyance.  174. 
(ii)  Effect  as  Repealing  Statute  De  Douia,  175. 
(jj)  Effect  aa  Reatorhiff  Conditional  Fee,  175. 
CO.  Act  of  1785.  175. 

(d)  Creation,  176. 
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(f)  Devices  for  Defeating  Eatatea  Tail,  176. 
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(bb)  Manner  of  Working  Diacontinnance,  177. 
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^     ^  bbb.  Bargain  and  Sale,  or  Lease  and  Release 
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ddd.  Fiction  in  Taltarum's  Caae,  180. 
eee.  Estates  Barred  Though  in  Abeyance,  180. 
fff.  Abolition  of  Finea  and  Recoveriea,  180. 
(bb)  Conveyancea  by  Grant,  Bargain  and  Sale, 

etc.,  180. 
(cc)  Conveyances  by  Feoffment,  180. 
(dd)  Private  Acts  of  Legislature,  181. 
aaa.  In  General,  181. 
bbb.  Application  as  Substitute  for  Common 

Recovery,  181. 
ccc.  Particular  Examples,  181. 
(ee)  Writ  of  Ad  Quod  Damnum,  182. 
(f  f )  Barring  Ipso  Facto  by  Acts  of  1776,  1785, 182. 

(g)  Incidents,  182. 

3.  Estates  Not  of  Inheritance— Life  Estates,  182. 

a.  Definition,  182. 

b.  Nature  of  Life  Tenant's  Estate,  182. 

c.  Kinds,  183. 

(1)  Conventional  Life  Estates,  183. 

(2)  Legal  Life  Estates,  183. 

(a)  Estates  by  the  Curtesy,  183. 

(b)  Estates  in  Dower,  183. 

d.  Creation,  183. 

e.  Incidents,  183. 

(1)  Alienation.  183. 

(2)  Tenant's  Right  to  Use  and  Enjoyment,  183. 

(a)  In  General,  183. 
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(b)  Right  to  Profits,  184. 
aa.  In  General,  184. 
bb.  Mcaningr  of  Term  "Profit,"  184. 

cc.  Entitled  to  Usufruct  of  Land,  184. 
dd.  Entitled  to  Ai^nnal  Produce,  184. 

ee.  Right  to  Work  "Open  Mines,''  184. 

(3)  Duty  to  Preserve  Corpus  of  Inheritance,  185. 

(4)  I^iability  for  Waste,  185. 

(a)  In  General,  185. 

(b)  What  Constitutes  Waste  by  Tenant,  185. 

(c)  Action  to  Enjoin  Waste  by  Life  Tenant,  185. 

(5)  Duty  of  Remainderman  or  Reversioner  to  Refrain  front 

Injuring  Life  Estate,  185. 

(6)  Action  to  Recover  Damages  for  Injury  to  B^tate,  185. 

(7)  Action  to  Enjoin  Unlawful  Taking  of  Premises,  186. 

(8)  LiabUity  for  Taxes,  186. 

(9)  Forfeiture,  186. 

(10)  Merger  in  Fee,  187. 

(11)  Effect  of  Rule  in  Shelley's  Case,  187. 
B.  Estates  Less  than  Freehold,  187. 

1.  Estates  for  Tears,  187. 

2.  Estates  at  WUl,  187. 

a.  Definition,  187. 

b.  At  WiU  of  Both  Parties,  187. 

c.  Kinds  of  Estates,  188. 

(1)  Estates  Created  by  Express  Words,  188. 

(2)  Estates  Arising  by  Implication,  188. 

d.  Termination  of  Estate,  189. 

(1)  In  General,  189. 

(2)  Right  to  Terminate  Mutual.  189. 

(3)  Death  of  Party,  189. 

(4)  Notice  of  Determination  to  End  Estate,  189. 

(a)  In  General,  189. 

(b)  Demand  of  Possession  or  Notice  to  Quit,  189. 

(c)  Re-Leasing  of  Premises,  190. 

(d)  Re-Entry,  190. 

(e)  Tenant  Entitled  to  Reasonable  Notice,  190. 

aa.  In  General,  190. 
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(f)  Previous  Demand  of  Possession  Essential  to  Eject- 

ment, 190. 

e.  When  Tenant  Entitled  to  Emblements,  191. 
>  CROSS  REFERENCES. 

Sec  the  titles  CURTESY,  vol.  4,  p.  148;  DEEDS,  yoI.  4,  p.  364;  DOWER, 
vol.  4,  p.  782;  EJECTMENT,  vol.  4,  p.  871;  HEIR,  HEIRS  AND  THE  LIKE; 
JOINT  TENANTS  AND  TENANTS  IN  COMMON;  LANDLORD  AND 
TENANT;  MERGER;  PARTITION;  REMAINDERS,  REVERSIONS  AND 
EXECUTORY  INTERESTS;  RESTRAINT  ON  ALIENTION;  SEPA- 
RATE ESTATE  OF  MARRIED  WOMEN;  SHELLEY'S  CASE,  RULE  IN; 
WASTE;  WILLS. 

As  to  merger  of  the  lesser  estate  in  the  greater,  see  the  title  MERGER. 
As  to  entailment  of  slaves,  see  the  title  SLAVES.  As  to  recovery  of  estates 
by  writ  of  formedon,  see  the  title  FORMEDON,  WRIT  OF. 
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I.  Definitions. 

Estate  (status)  signifies  the  condi- 
tion, relation,  or  circumstance  in  which 
the  owner  stands  with  regard  to  his 
property.  2  Bl.  Com.  103;  2  Minor's 
Inst.,  p.  79. 

The  word  "estate"  is  used  to  sig- 
nify sometimes  the  degree,  quantity, 
nature  and  extent  of  interest  which  a 
person  has  in  real  property;  but  the 
word  has  several  meanings.  First.  In 
its  most  extensive  sense  it  is  applied 
to  signify  everything  of  which  riches 
or  fortunes  may  consist,  and  includes 
personal  and  real  property;  hence  we 
say  "personal  estate,"  '*real  estate." 
Second.  In  its  more  limited  sense,  the 
word  "estate"  is  applied  to  lands.  It 
is  so  applied  in  two  senses.  The  first 
describes  or  points  out  the  land  itself, 
without  ascertaining  the  extent  or  na- 
ture of  the  interest  therein;  as  "my 
estate  at  A."  Godfrey  v.  Humphreys, 
18  Pick.  537.  The  second,  which  is  the 
proper  and  technical  meaning  of  "es- 
tate," is  the  degree,  quantity,  nature 
and  extent  of  interest  which  one  has 
in  real  property;  as  "an  estate  in  fee," 
whether  the  same  be  a  fee  simple  or 
a  fee  tail,  or  an  estate  for  life  or 
for  years,  etc.  Troth  v.  Robertson, 
78  Va.  46. 

"The  word  'estate*  is  genus  general 
issimum,  and  comprehends  both  the 
thing  and  the  interest."  Kennon  v.  Mc- 
Roberts,  1  Wash.  96,  104. 

The  word  estate  in  its  vulgar  and 
common  meaning  is  descriptive  only 
of  the  quality  of  things,  as  lands,  etc.; 
not  of  the  interest  in  them.  Goodrich 
V.  Harding,  3  Rand.  280;  Kennon  v. 
McRoberts,   1   Wash.   96,   104. 

A  mere  right  is  not  an  estate;  the 
word  "estate"  implies  right  and  seizin 
conjoined.  OrndoflF  v.  Turman,  2 
Leigh  200. 

"Estate"  Equivalent  to  "Interest."— 
The  word  "interest,"  often,  is  used  to 
express  or  represent  "estate."  As  for 
instance  an  "interest"  in  i.  tract  of 
land  is  often  used  as  meaning  the  same 


thing  as  an  "estate"  in  a  tract  of  land. 
The  two  words  are  not  unfrequently 
used  as  convertible  terms.  Hurst  v. 
Hurst,  7  W.  Va.  289,  296. 

Under  the  Code  of  Virginia,  1860, 
ch.  116,  §§  2,  5,  and  in  the  Code  of 
1868,  ch.  72,  §  11,  the  word  "interest" 
is  employed  to  represent  "estate"  and 
as  meaning  the  same  thing.  Hurst  v. 
Hurst,  7  W.  Va.  289,  296. 

As  to  the  use  of  the  word  "estate," 
in  a  devise,  as  creating  a  fee  simple, 
see  the  title  WILLS. 

II.  Feudal  Tenures  in  England. 

A.  IN  GENERAL. 

Upon  the  introduction  of  the  feudal 

j  law    into    England,    all    lands    became 

holden,  either  by  a  free  tenure,   or  in 

villenage.     Turner  v    Dawson,   80  Va. 

841. 

B.  FREE  TENURE. 

See     post,     "Estates     of     Freehold," 

III,  A. 

Right  of  Enjoyment  for  Life.— The 
tenant  who  held  by  a  free  tenure  had 
always  a  right  to  the  enjoyment  of  the 
land  for  his  life  at  least.  Turner  v. 
Dawson,   80  Va.   841. 

Not  Liable  to  Be  Dispossessed.— The 
tenant  who  held  by  a  free  tenure  could 
not  be  dispossessed,  even  for  the  non- 
payment of  his  rent,  or  the  nonper- 
formance of  his  services.  Turner  v. 
Dawson,    80    Va.    841. 

Origin  of  Term  "Freeholder."— The 
person  holding  land  by  a  free  tenure, 
was  called  a  "freeholder,"  because  he 
might  maintain  his  possession  against 
his  lord,  and  for  this  reason  liberum 
tenementum  or  freeholder  was  ppposed 
to  villenage.  Turner  v.  Dawson,  80 
Va.  841. 

Incidents. — The  acquisition  of  an  es- 
tate of  freehold  was  attended  with  cer- 
tain valuable  rights  and  privileges.  The 
freeholder  became  a  member  of  the 
county  court,  one  of  the  pares  curiae 
in  the  court  baron,  or  lords'  court, 
was  entitled  to  be  summoned  on  juries 
in  the  king's  court  and  to  vote  at  the 
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election  of  a  knight  of  the  shire.    Tur- 
ner V.  Dawson,  80  Va.  841. 

C.  VILLENAGE. 

Liable  to  Be  Dispossessed. — A  tenant 
who  held  in  villenage,  might  be  turned 
out  at  the  pleasure  of  his  lord,  and  his 
possession,  being  perfectly  precarious, 
was  considered  to  be  the  possession 
of  his  lord,  to  whom  he  was,  in  a 
great  degree,  a  mere  slave.  Turner  v. 
Dawson,  80  Va.  841. 

All  Lands  Held  of  King.— With  the 
full  establishment  of  the  feudal  system 
in  England,  all  lands  were,  by  universal 
acknowledgment,  held  mediately  or  im- 
mediately of  the  king;  and  thus,  not 
only  privileges  and  dignities  become 
incident  to  the  ownership  of  land,  but 
the  great  feudal  lords,  as  well  as  their 
tenants  and  retainers,  were  erected 
into  a  powerful  military  system, 
founded  upon  the  idea  of  permanent 
interest  in  and  attachment  to  the  soil. 
Turner  v.  Dawson,  80  Va.  841. 

IIL  Classification  of  Estates. 

A.    ESTATES   OF   FREEHOLD. 
1.   Definitions. 

Estates  of  freehold  are  either  estates 
of  inheritance  or  estates  not  of  inher- 
itance.    Turner  v.  Dawson,  80  Va.  841. 

An  estate  of  freehold  (liberum  tene- 
mentum),  or  frank-tenement  is  an  es- 
tate of  indeterminate  duration  other 
than  an  estate  at  will  or  by  sufferance. 
It  derives  its  name  from  the  fact  that 
it  was  esteemed  the  only  estate  worthy 
of  a  free  man's  and  a  soldier's  accept- 
ance.    2  Minor's   Inst.,  p.   80. 

"Freehold"  and  "Possession"  Sjm- 
onymous.  —  Originally,  "possession" 
and  "freehold"  were  synonymous 
terms,  no  person  being  considered  to 
have  the  possession  of  lands,  but  he 
who  had  himself,  or  held  for  another, 
at  least  an  estate  of  freehold  in  them, 
a  conveyance  which  transferred  the 
possession,  must  necessarily  be  con- 
sidered as  transferring  '  estate  of 
freehold,  or,  to  speak  more  accuiately. 


the  whole  fee.     Orndoff  v.  Turman,  2 
Leigh  200. 

The  word  "seisin"  imports  a  freehold 
estate,  either  for  life  or  in  fee.     Clay 
V,    St.    Albans,   43   W.   Va.    539,   27    S. 
E.  368. 
2.    Esutes  of  Inheritance. 

a.  In  General. 

Freehold  estates  of  inheritance  are 
divided  into  inheritances  absolute  or 
fee  simple  and  inheritances  limited. 
Turner  v.  Dawson,  80  Va.  841. 

Before  the  statute  de  donis,  all  in- 
j  heritances  were  estates  in  fee  simple 
or  fee  conditional.  Tenant  of  lands  en- 
tailed had  before  this  statute  a  fee 
simple  conditional  subsequent.  Bells 
V.  Gillespie,  5  Rand.  273. 

b.  Inheritance  Absolute  or  Fee  Simple. 

(1)  Definitions. 

"  'Fee  simple*  is  a  freehold  estate  of 
inheritance,  free  from  conditions  and 
of  indefinite  duration.  It  is  the  highest 
I  estate  known  to  the  law,  and  is  abso- 
I  lute,  so  far  as  it  is  possible  for  one  to 
possess  an  absolute  right  of  property, 
in  lands."  Tied.,  Real  Prop.,  §  36; 
Yeager  v,  Fairmont,  43  W.  Va.  259, 
27   S.    E.   234. 

A  fee  simple  being  the  highest  es- 
tate known  to  the  law,  it  is  the  entire 
and  absolute  property,  and  it  is  im- 
possible for  one  party  to  own  the  fee 
simple  while  another  owns  a  life  es- 
tate in  the  same  property  at  one  and 
the  same  time.  Yeager  v.  Fairmont,  43 
W.   Va.   259,  27   S.    E.   234. 

A  fee  simple  includes  an  entire  do- 
minion over  the  property,  to  sell,  to 
give,  or  to  transmit  to  heirs  general; 
and  when  an  instrument  has  disposed 
of  that  to  one,  nothing  remains  to  be 
given  to  others,  or  to  descend.  Carter 
V.   Tyler,   1    Call   165,   186. 

(2)  Creation. 


(a)    In   General. 

For  general  discussion  as  to  what 
language  is  necessary  to  create  a  fee 
simple  estate,  see  the  titles  DEEDS, 
vol.  4,  p.  431;  HEIR,  HEIRS  AND 
THE  LIKE;  WILLS. 
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(b)    Necessity  for  Words  of  Inherit- 
ance, 
aa.   At  Common  Law. 

Under  the  English  law,  and  in  Vir- 
ginia, prior  to  the  statute  of  1785, 
words  of  inheritance  were  indispensa- 
ble to  pass  an  estate  in  fee  simple  by 
a  deed  or  will.  Taylor  v,  Cleary,  29 
Gratt.  448,  434;  Wyatt  v.  Sadler,  1 
Munf.  537.  See  the  titles  DEEDS, 
vol.  4,  p.  431;  WILLS. 

bb.   Under  Sututes. 

In  General. — The  act  passed  in  1785 
dispensed  with  the  necessity  of  words 
of  inheritance  or  perpetuity  to  create 
an  estate  of  inheritance.  Doe  v. 
Craigen,  8  Leigh  449;  Seekright  v.  Bil- 
lups,  4  Leigh  90;  Jiggetts  v.  Davis,  1 
Leigh  368;  Ball  v.  Payne,  6  Rand.  73; 
Bells  V,  Gillespie,  5  Rand.  273;  Good- 
rich V.  Harding,  3  Rand.  280;  Tinsley 
V.  Jones,   13   Gratt.   289. 

As  to  the  effect  of  a  statute  dis- 
pensing with  the- necessity  of  words  of 
perpetuity  and  inheritance,  in  deter- 
mining what  is  an  estate  tail  on  which 
the  statute  for  abolishing  entails  shall 
operate,  see  the  title  WILLS. 

Statutory  Provisions. — "Every  es- 
tate in  lands  which  shall  hereafter  be 
granted,  conveyed  or  devised  to  one, 
although  other  words  heretofore  nec- 
essary to  transfer  an  estate  of  inher- 
itance be  not  added,  shall  be  deemed 
a  fee  simple,  if  a  less  estate  be  not 
limited  by  express  words,  or  do  not 
appear  to  h^ve  been  granted,  conveyed 
or  devised  by  construction  or  operation 
of  law."  Act  of  1785,  1  Rev.  Code,  1819, 
ch.  99,  §  27;  Taylor  v.  Cleary,  29  Gratt. 
448,  454;  Ball  v.  Payne,  6  Rand.  73; 
Bells  V,  Gillespie,  5  Rand.  273. 

Section  8,  ch.  71,  of  the  West  Vir- 
ginia Code  (1899)  provides:  "Where 
any  real  estate  is  conveyed,  devised, 
or  granted  to  any  person  without  any 
words*  of  limitation,  such  devise,  con- 
veyance, or  grant  shaill  be  construed 
to  pass  the  fee  simple  or  the  whole 
estate  or  interest  which  the  testator  or 
grantor  had  power  to  dispose  of  in  such 


real  estate,  unless  a  contrary  intention 
shall  appear  by  the  will,  conveyance, 
or  grant."  Va.  Code  (1873),  ch.  Ill, 
§  8;  Bank  v.  Green,  45  W.  Va.  168, 
31  S.  E.  2G0;  Wine  v.  Markwood,  31 
Gratt.  43;  McDoug:^!  v.  Musgrave,  46 
W.  Va.  509,  33  S.  E.  281;  Humphrey 
V.  Foster,  13  Gratt.  653;  Little  v, 
Bowen,  76  Va.  724;  Taylor  v.  Cleary, 
29  Gratt.  454;  Fairclaim  v,  Guthrie,  1 
Call  712;  Morrison  v.  Clarksburg  Coal, 
etc.,  Co.,  52  W.  Va.  331,  43  S.  E.  102. 

Purpose  and  ££Fect  of  Statute.— "I 
have  considered  this  law  as  meaning 
simply  to  dispense  with  words  of  in- 
heritance, and  transferring  the  fee,  in 
those  cases,  where  before,  for  want  of 
such  words,  an  estate  for  life  only 
would  pass.  But,  I  have  never  sup- 
posed it  was  intended  by  it,  to  break 
up  from  their  foundation,  the  ancient 
and  general  rules  of  construction,  and 
convert  those  into  words  of  purchase, 
which,  for  centuries,  had  been  settled 
as  words  of  limitation.  So  far  from 
disturbing  ancient  rules,  the  framers 
of  that  law  seem  to  have  taken  es- 
pecial care  to  preserve  them."  Ball  v. 
Payne,  6  Rand.  73,  77. 

The  act  of  1785  can  only  apply  to 
cases  in  which  an  estate  is  given  either 
without  words  restricting  it  to  a  life 
estate,  or  words  of  inheritance,  and  in 
which,  by  its  application,  the  rules  of 
construction  "as  the  law  aforetime 
was,"  in  respect  to  estates  tail  and  ex- 
ecutory devises,  applied  to  the  words 
in  the  deed  or  will,  will  not  be  af- 
fected. Doe  V,  Craigen,  8  Leigh  449; 
Seekright  v.  Billups,  4  Leigh  90,  98. 

(c)  Life  Estate  with  Power  to  Dispose 
of  Corpus. 

In  Brown  v,  Strother,  102  Va.  147, 
47  S.  E.  236,  Harrison,  J^  in  delivering 
the  opinion  of  the  court  said:  "This 
case  is  controlled  by  a  long  line  of  de- 
cisions of  this  court,  running  from  an 
early  day  to  the  present  time,  which 
hold  that  whenever  in  any  devise  or 
conveyance  a  life  estate  is  given,  and 
there  is  afterwards  given  the  life  ten- 
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ant,  or  first  taker,  power  to  dispose  of 
or  consume  the  corpus  of  the  estate, 
the  first  taker  is  vested  with  a  fee 
simple  estate,  and  all  limitations  over 
are  void  on  the  ground  of  repugnancy 
and  uncertainty.  Among  the  numer- 
ous cases  in  support  of  this  doctrine 
may  be  cited  May  v.  Joynes,  20  Gratt. 
692;  Missionary  Society  v,  Calvert,  32 
Gratt.  357;  Carr  v.  Effinger,  78  Va.  197; 
Cole  V,  Cole,  79  Va,  251;  Hall  v. 
Palmer,  87  Va,  354,  12  S.  E.  618,  11  L. 
R.  A.  610,  24  Am.  St.  Rep.  653;  Bowen 
V.  Bowen,  87  Va.  438,  12  S.  E.  885,  24 
Am.  St.  664;  Farsh  v,  Wayman,  91  Va. 
430,  21  S.  E.  810;  Davis  v.  Heppert, 
96  Va.  775,  32  S.  E.  467;  Wilmoth  v. 
Wilmoth,  34  W.  Va.  426,  12  S.  E.  731; 
Riddick  v.  Cohoon,  4  Rand.  547;  Mil- 
hoUen  v.  Rice,  13  W.  Va.  510;  Burwell 
V.  Anderson,  3  Leigh  348;  Fairclaim 
V.  Guthrie,  1  C^U  7;  Brown  v.  George, 
6  Gratt.  424;  Shermer  v.  Shermer,  1 
Wash.  266;  Melson  v.  Cooper,  4  Leigh 
409;  Madden  v.  Madden,  2  Leigh  377; 
Elcan  V.  Lancasterian  School,  2  Pat. 
&  H.  53;  Cresap  v,  Cresap,  34 
W.  Va.  310,  12  S.  E.  527;  Uni- 
versity V.  Tucker,  31  W.  Va.  621, 
8  S.  E.  410;  Smythe  v.  Smythe, 
90  Va.  638,  19  S.  E.  175;  John  v. 
Barnes,  21  W.  Va.  498;  Wright  v.  Co- 
hoon, 12  Leigh  370;  Miller  v.  Potter- 
field,  86  Va,  876,  11  S.  E.  486;  Johns 
V.  Johns,  86  Va.  333,  10  S.  E.  2;  Bank 
V.  Green,  45  W.  Va.  168,  31  S.  E.  260. 
From  the  earliest  time,  it  has  been 
among  the  received  doctrines  of  the 
common  law,  that  an  absolute  and  un- 
qualified power  of  disposing,  conferred 
by  will,  and  not  controlled  or  ex- 
claimed by  any  other  provision,  should 
be  construed  as  a  gift  of  the  absolute 
property.  In  this  the  law  but  cor- 
responds with  the  dictates  of  common 
reason.  Every  man  of  ordinary  capac- 
ity would  understand  z,  power  to  dis- 
pose of  a  thing,  as  he  pleased,  as  a 
gift  of  the  thing  itself;  and  hence, 
every  one  w^ho  uses  the  phrase  without 
qualification,  is  understood  by  the  law 
as  intending  a  gift.    The  power  of  ab- 


solute disposition,  is,  indeed,  the  em- 
inent quality  of  absolute  property.  He 
who  has  the  absolute  property,  has, 
inseparably,  the  absolute  power  over 
it;  and  he  to  whom  is  given  the  abso- 
lute power  over  an  estate,  acquires 
thereby  the  absolute  property;  unless 
there  is  something  in  the  gift  which 
negatives  and  overthrows  this  other- 
wise irresistable  implication.  Burwell 
V.  Anderson,  3  Leigh  348. 

As  to  what  language  will  be  con- 
strued as  giving  the  first  taker  or  life 
tenant  the  power  to  alien  or  dispose 
of  the  corpus  of  the  estate,  see  the 
titles  DEEDS,  vol.  4,  p.  432;  WILLS. 

(d)  Creation  by  Operation  of  Rule  in 
Shelley's  Case. 

See    the    title    SHELLEY'S    CASE, 
RULE  IN. 
(3)  Incidents. 

The  power  of  disposal  or  alienation, 
is  absolute  and  unlimited,  as  an  essen- 
tial incident  to  .an  estate  in  fee  simple. 
Hall  V.  Palmer,  87  Va.  354,  12  S.  E. 
618;  Blair  v.  Muse,  83  Va.  238,  2  S.  E. 
31.  See  the  title  RESTRAINT  ON 
ALIENATION. 
c.  Inheritances  Limited. 
(1)  EsUtes  in  Fee  Qualified. 

(a)  Definition. 

An  estate  in  fee  qualified  is  one 
which  may,  by  its  limitation,  continue 
forever,  but  has  a  qualification  an- 
nexed, in  pursuance  of  which  it  may  be 
determined  at  any  moment.  An  estate 
in  fee  qualified  is  often  called  a  base 
fee.  Following  are  examples  of  estates 
in  fee  qualified:  "To  A  and  his  heirs 
tenants  of  the  manor  of  Dale;"  **to  A 
and  his  heirs,  citizens  of  Virginia;" 
"to  A  and,  his  heirs  as  long  as  Z  has 
heirs  of  his  body."  2  Minor's  Inst.  87. 
See  also,  OrndoflF  v.  Turman,  2  Leigh 
200. 

(b)  Alienation  by  Tenant  in  Tail  by 
Grant,  Bargain  and  Sale,  etc 

aa.  In  General. 

The  alienation  of  a  tenant  in  tail  (be- 
fore the  act  docking  entails)  by  con- 
veyances,   by    grant,    by    bargain    and 
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sale,  lease  4nd  release,  covenant  to 
stand  seized,  and  by  release  and  con- 
firmation in  enlargement  of  an  estate, 
only  operate  on  the  right  of  the  par- 
ties conveying,  and  passes  to  the 
grantee,  bargainee,  etc.,  and  estate  of 
inheritance,  4  base  fee  simple.  Orn- 
doff  V.  Turraan,  2  Leigh  200;  Gleeson 
V.  Scott,  3  Hen.  &  M.  278. 

bb.  Unimpeachable  during  Life  of  Ten- 
ant. 

Such  base  fee  simple  is  unimpeach- 
able  during  the  life   of  the   tenant   in 
tail.     Orndoff  v.  Turman,  2  Leigh  200. 
CO.  Lasts  as  Long  as  Estate  Tail  Con- 
tinues. 

The  estate  will,  moreover,  last  as 
long  as  the  estate  tail  shall  continue, 
unless  it  shall  be  avoided  by  those  who 
have  a  right  to  avoid  the  same.  Orn- 
doff V.  Turman,  2  Leigh  200. 
dd.  Incidents. 

Such  estate,  until  it  shall  be  avoided 
by  those  who  have  a  right  to  avoid  the 
same,  has  all  the  incidents  of  a  fee 
simple.  Orndoff  v,  Turman,  2  Leigh 
200. 
ee.  Termination. 

Entry  of  Issue. — The  estate  of  the 
grantee,  although  it  be  unimpeachable 
during  the  life  of  the  tenant  in  tail,  and 
may  last  as  long  as  the  estate  tail  shall 
continue,  may,  nevertheless,  be  avoided 
at  any  time  after  the  death  of  the  ten- 
ant in  tail,  by  the  mere  entry  of  the 
issue.  Orndoff  v.  Turman,  2  Leigh 
200;  Gleeson  v.  Scott,  3  Hen.  &  M.  278. 

Although  a  base  fee,  created  by  a 
conveyance  by  a  tenant  in  tail  by  grant, 
bargain  and  sale,  etc.,  may  be  avoided 
by  the  issue  in  tail,  yet  such  estate  can 
not  be  avoided  by  the  tenant  in  tail 
himself.  Gleeson  v.  Scott,  's  Hen.  & 
M.  278. 

Failure  of  Issue.— Such  estate  deter- 
mines absolutely  and  ipso  facto,  by  the 
failure  of  the  issue  in  tail,  under  the 
rule  cessante  statu  primitivo,  cessat 
derivativus.  1  Pres.  on  Estates,  436,  7, 
2  Id.  462.  3.  Orndoff  v,  Turman,  2 
Lci2:h  200. 


£F.  Power  to  Sue  Out  Writ  of  Ad  Quod 
Damnum. 

As  to  the  power  of  a  tenant  in  tail, 
having  conveyed  by  bargain  and  sale, 
etc.,  to  sue  out  a  writ  of  ad  quod  dam- 
num, see  post,  "Writ  of  Ad  Quod  Dam- 
num," III,  A,  2,  c,  (4),  (f),  bb,  (ee). 
(c)    Alienation    of    Tenant  in  Tail  by 

Feoffment. 
aa.  In  General 

The  estate  transferred  by  the  feoff- 
ment of  ^  tenant  in  tail,  is  something 
more  than  that  which  was  transferred 
j  by  his  mere  bargain  and  sale,  lease  and 
release,  etc.  It  is  not  a  base  fee  that 
may  be  defeated,  at  any  time  after  the 
death  of  the  tenant  in  tail,  by  the  mere 
entry  of  the  issue,  and  must  necessa- 
rily be  determined  on  the  failure  of  is- 
sue, but  it  is  a  fee  simple  defeasible. 
Orndoff  v.  Turman,  2  Leigh  200. 

As  to  the  effect  of  feoffment  of  an 
estate  in  tail,  upon  the  estate  tail,  turn- 
ing it  into  a  right  of  action,  and  thus 


working    a    discontinuance,    see    post, 


Discontinuances,"    III,    A,    2,     c,     (4) 

(f),  aa. 

bb.  How  Estate  Defeated. 

Such  fee  simple  defeasible  cruld  only 
be  defeated  by  the  action  of  the  issue, 
or  of  those  in  remainder  or  reversion. 
For  the  estate  of  the  tenant  in  tail,  and 
of  those  in  remainder  and  reversion,  is 
turned  by  the  feoffment,  into  a  right 
of  action.  Orndoff  v.  Turman,  2  Leigh 
200. 

(2)  Estates  in  Fee  Simple  Defeasible- 
See   ante,    "Alienation    of   Tenant    in 

Tail     by     Feoffment,"     III,     A,     2,     c, 
(1),  (c). 

(3)  Estates  in  Fee  Conditional, 
(a)  Definition. 

The  terms  proper  to  convey  a  fee 
conditional  at  common  law  are  ''to  the 
grantee  and  the  heirs  of  his  body."  It  is 
not  every  condition  that  constituted 
a  fee  conditional,  which  must  not  be 
confounded  with  the  more  comprehen- 
sive phrase  of  an  estate  on  condition. 
For  a  fee  conditional  there  is  but  one 
J  condition,    viz;  that    the    grantee    shall 
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have  issue,  or  heirs  of  his  body.     It  is  | 
created     by     a     conveyance     to      the  j 
"grantee  and  the  heirs  of  his  body,"  or , 
"to  the  grantee  and  the  heirs  male  of 
his  body."     2   Minor's   Inst.   88,   2   Bl. 
Com.  110. 

Fees  conditional  were  so  called  be- 
cause of  the  condition  expressed  or  im-  | 
plied  in  the  gift,  that  the  land  should  ! 
revert  to  the  donor,  if  the  donee  had 
no  heirs  of  his  body,  but  if  he  had,  that 
it  should  then  remain  to  the  donee. 
Orndoff  v.  Turman,  2  Leigh  200. 

At  common  law,  when  lands  were 
given  to  a  man  and  the  heirs  of  his 
body,  he  was  considered  as  having  a 
fee  simple  conditional.  Orndoff  v. 
Turman,  2  Leigh  200. 

(b)  Estates  Tail  under  Statute. 

Conditional  fees  at  common  law  are 
estates  tail  under  the  statute.  Carter 
V.  Tyler,  1  Call  165. 

(c)  Effect  Where  No  Heirs  of  Body 
Bom. 

If    the    donee    had    no    heirs    of    his 
body,   the   estate    would   revert   to   the  ; 
donor.      Orndoff   v.    Turman,   2    Leigh  | 
200.  I 

(d)  Effect  of  Birth  of  Heirs  of  Body. 
Estate    Rendered    Absolute. — If    the 

donee  had  heirs  of  his  body,  this  was 
such  a  performance  of  the  condition, 
as  rendered  his  estate  absolute.  Orn- 
doff V.  Turman,  2  Leigh  200. 

But  see  Bells  v.  Gillispie,  5  Rand. 
273,  where  it  is  said:  "Tenants  of  land 
entailed  had  before  the  said  statute 
(statute  de  bonis)  a  fee  simple  condi- 
tional subsequent;  and  although  he 
had  issue,  he  had  not  thereby  a  fee 
smiple  conditional  absolute;  for,  ifhQ 
afterwards  died  without  issue,  the 
donor  could  enter  in  his  reverter."  1 
Minor's  Inst.  13. 

Power  to  Alien. — If  the  donee  had 
heirs  of  his  body,  he  had  power  to  alien 
the  estate.  Orndoff  v.  Turman,  2  Leigh 
200;  Bells  v.  Gillespie,  5  Rand.  273. 

After  issue,  the  tenant  in  fee  simple 
conditional,  could  alien,   so   as   to   bar 


the  donor  of  his  right  of  entry  in  re- 
verter.    Bells  V.  Gillespie,  5  Rand.  273. 

The  tenant  in  fee  simple  conditional 
could,  as  well  before  as  after  the  issue, 
alien,  so  ^s  to  bar  his  own  issue.  Bells 
V.  Gillespie,  5  Rand.  273. 

As  to  the  practice  of  the  donee  of 
aliening  and  repurchasing  the  land  in 
fee,  giving  rise  to  the  passage  of  the 
statute  de  donis  conditionalibus,  which 
in  turn  created  estates  tail,  see  post, 
"Origin,"  III,  A,  2,  c,   (4),  (b). 

Forfeiture. — Also,  the  donee  might 
forfeit  the  estate,  upon  birth  of  heirs 
of  the  body.  Orndoff  v,  Turman,  2 
Leigh  200. 

Power  to  Charge  Land  with  the 
Rents  or  Incumbrances. — If  the  donee 
had  heirs  of  his  body,  he  might  charge 
the  Unds  with  the  rents  or  other  in- 
cumbrances, which  would  bind  the 
issue.    Orndoff  v.  Turman,  2  Leigh  200. 

(e)  Effect  of  Failure  to  Alien,  etc. 

But  if  the  donee  did  not  alien,  forfeit 
or  charge  the  land  with  the  rents  or 
other  incumbrances,  the  course  of  de- 
scent was  regulated  by  the  form  of  the 
gift;  the  land  would  go  to  the  heirs  of 
his  body,  and  in  default  of  such,  would 
revert  to  the  donor.  Orndoff  v.  Tur- 
man, 2  Leigh  200. 
(4)  Estates  TaU. 
(a)  Definition  and  Nature. 

An  estate  tail  is  an  estate  limited  to 
the  issue  of  the  donee.  Jiggetts  v. 
Davis,  1  Leigh  368. 

The  precise  idea  of  an  estate  in  tail 
general,  is  "an  estate  that  shall  go, 
upon  the  death  of  the  donee  or  tenant, 
to  his  heirs  being  at  the  same  time  the 
issue  of  his  body;"  arg.  in  Shelley's 
case,  1  Rep.  103,  b.  It  is  a  mutilated 
or  truncated  inheritance  from  which 
the  heirs  in  general  are  cut  off;  2  Black. 
Comm.  112,  note  m.  Blackstone  (Id. 
201),  says;  All  the  rules  relating  to 
purchase  whereby  the  legal  course  of 
descents  is  broken  or  altered,  perpet- 
ually refer  to  the  settled  law  of  in- 
heritance, as  a  datum  of  first  principle 
universally    known,     and     upon    which 
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their  subsequent  limitations  are  to  work. 
Thus,  a  gift  in  tail,  or  to  a  man  and 
the  heirs  of  his  body,  is  a  limitation 
that  can  not  be  perfectly  understood, 
without  a  previous  knowledge  of  de- 
scents in  fee  simple.  One  may  well 
perceive  that  this  is  an  estate  confined 
in  its  descent,  to  such  heirs  alone  of 
the  donee,  as  have  sprung  or  shall 
spring  from  his  body;  but  who  those 
heirs  are,  whether  all  his  children,  both 
male  and  female,  or  the  male  only,  and 
among  the  males,  whether  the  eldest, 
youngest  or  other  son  alone,  or  all  the 
SODS  together,  shall  be  his  heirs;  this 
is  a  point  that  we  must  result  back  to 
the  standing  law  of  descents  in  fee 
simple  to  be  informed  of.  Orndoff  v. 
Turman,  2  Leigh  200. 

Estate  of  Inheritance, — A  tenant  in 
tail  had  an  estate  of  inheritance  (al- 
though a  particular  estate)  even  after 
the  statute  de  donis.  Orndoff  v,  Tur- 
man, 2  Leigh   200. 

Unknown  at  Common  Law. — Estates 
tail  were  unknown  to  the  common  law. 
They  were  created  by  the  statute  de 
donis  conditionalibus,  which  provided, 
"voluntas  donationis  secundum  forum 
in  charta  doni  sui  manifeste  expressam 
de  catero  observetur."  Bells  v.  Gilles- 
pie, 5  Rand.  273. 

Origin  of  Name. — The  name  fee  tail, 
or  foedum  talliatum,  was  borrowed  from 
the  feudist,  amongst  whom  it  signified 
any  mutilated  or  truncated  inheritance, 
from  which  the  heirs  general  were  cut 
off;  or,  as  some  say,  because  owner- 
ship of  the  subject  was  cut  into  two 
parts,  one  going  to  the  donee  and  the 
heirs  of  his  body,  and  the  other  re- 
maining as  a  reversion  in  the  donor. 
2  Min.  Inst  89;  2  Blackstone  Comm. 
112.  See  also,  Orndoff  v.  Turman,  2 
Leigh  200. 

(b)  Origin. 

aa.  Circumstances  Leading  to  Passage 
of  Statute  De  Donis. 

At  the  common  law,  when  lands  were 
given  to  a  man  and  the  heirs  of  his 
body,  he  was  considered  as  having  a 


fee  simple  conditional,  which  would 
revert  to  the  donor,  if  the  donee  had 
no  heirs  of  his  body;  but  if  he  had, 
this  was  such  a  performance  of  the  condi- 
tion, as  rendered  his  estate  absolute; 
at  least,  he  could  alien;  he  might  for- 
feit; he  might  charge  the  land  with 
rents  or  other  incumbrances,  which 
would  bind  the  issue.  But  if  he  did 
none  of  these  things,  the  course  of  de- 
scent was  regu^ted  by  the  form  of  the 
gift;  the  land  would  go  to  the  heirs  of 
his  body,  and  in  default  of  such,  would 
revert  to  the  donor.  To  prevent  this, 
it  was  usual  for  such  tenants,  so  soon 
as  they  had  performed  the  condition 
by  having  issue,  to  alien  the  land,  and 
afterwards  repurchase,  taking  an  ab- 
sohite  estate  which  would  descend  to 
their  heirs  general.  To  put  a  stop  to 
this  practice,  the  nobles  and  great 
barons,  anxious  to  perpetrate  their 
possession  in  their  own  families,  pro- 
cured the  passage  of  the  statute  of 
Westminster  2d,  13  Ed.  1,  ch.  1,  de 
donis  conditionalibus;  which  gave 
birth  to  estates  tail.  Orndoff  v.  Tur- 
man, 2  Leigh  200. 

bb.   Provisions   of   Statute  De    Donis. 

The  statute  de  donis  conditionalibus, 
Westm.  II,  13  Edward  I  (1285)  pro- 
vided that  the  will  of  the  donor,  ac- 
cording to  the  form  in  the  deed  of 
gift,  plainly  expressed,  should  be  ob- 
served, so  that  they  to  whom  any  ten- 
ement was  given  on  such  condition, 
should  have  no  power  to  alien  the 
same,  but  that  it  should  remain  to 
their  issue  after  their  death,  or  if  there 
were  no  issue,  should  revert  to  the 
donor  or  his  heirs.  2  Bl.  Co.,  112,  2 
Minor's  Inst.  89.  Orndoff  v,  Turman, 
2  Leigh  200. 

cc.  Object  of  Statute. 

The  statute  de  donis  was  made  for 
the  purpose  of  taking  away  the  power 
of  alienation  incident  to  the  estate  in 
fee  conditional.  Orndoff  v,  Turman, 
2  Leigh  200. 

The  object  of  the  statute  de  donis 
was  to  restrain  this  right  of  alienation 
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which  operated  to  the  dishersion  of  the 
issue  of  the  donee  and  to  the  exchision 
of  the  donor  from  the  reversion;  both 
of  which  was  contrary  to  the  will  of 
the  donor,  and  against  the  form  of  the 
gift.  In  carrying  this  law  into  effect, 
the  courts  decided  ths^t  the  donee 
should  not  have  a  fee  simple  condi- 
tional as  aforesaid;  but,  they  divided 
the  estate  in  the  donee,  and  a  reversion 
in  the  donor,  so  that  the  donee  could 
not,  by  alienation,  bar  his  issue  or  the 
donor  as  aforesaid.  Thus,  it  is,  that 
tenant  in  tail  is  said  to  be  by  virtue  of 
this  statute.  The  power  of  alienation, 
however,  was  afterwards  given  by  stat- 
ute, if  made  by  fine  and  recovery. 
Bells  V.  Gillespie,  5  Rand,  273. 

dd.    Construction     and     Operation    of 
Statute. 

Blackstone  remarks,  that  "upon  the 
construction  of  this  act  of  parliament, 
the  judges  determined  that  the  donee 
had  no  longer  a  conditional  fee  simple, 
which  becj^me  absolute  and  at  his  own 
disposal,  the  instant  any  issue  was 
born;  but  they  divided  the  estate  into 
two  parts,  leaving  in  the  donee  a  new 
kind  of  particular  estate,  which  they 
denominated  a  fee  tail;  and  investing 
in  the  donor,  the  ultimate  fee  simple  of 
the  land,  expectant  on  the  failure  of 
issue;  which  expectant  estate  is  wh^t 
we  now  call  a  reversion.  And  hence  it 
is  that  Littleton  tells  us,  that  tenant  in 
fee  tail  is  by  virtue  of  the  statute  of 
Westminster  the  second."  Orndoff  v, 
Turman,  2  Leigh  200. 

The  statute  de  donis  secured  entailed 
estates  to  the  issue  and  remainderman 
by  declaring  that  the  will  of  the  donor 
in  that  respect  should  be  observed, 
and  that  sill  conveyances  made  by  ten- 
ants in  tail,  should  be  ipso  facto  void. 
Carter  v,  Tyler,  1  Call  165. 
ee.  Duration  of  Statute  as  Law  in  Vir- 
ginia. 

The  statute  de  donis  w&s  in  force  in 
Virginia,  from  the  first  settlement  of 
the  country,  until  the  revolution;  was 
adopted  by  the  ordinance  of  the  con- 


vention of  May,  1776,  with  all  other 
British  statutes  in  ^id  of  the  common 
law  prior  to  the  4th  year  of  James  I, 
as  the  law  of  Virginia;  and  continued 
in  force  until  December,  1792,  when  it 
was  repealed  with  all  other  British 
statutes.  Bells  v.  Gellespie,  5  Rand. 
273. 

(c)  Abolition  by  Sutute. 
aa.  In  General. 

The  acts  of  1776  and  1785  abolished 
entails  s^nd  converted  estates  tail  into 
fee  simple  estates.  Smith  v.  Chapman, 
1  Hen.  &  M.  240,  362;  Walker  v. 
Lewis,  90  Va.  578,  19  S.  E.  258;  Haw- 
thorne V.  Beckwith,  89  Va.  786,  17  S.  E. 
241;  Orndoff  v.  Turman,  2  Leigh  200; 
Jiggetts  V,  Davis,  1  Leigh  368;  Carter 
V,  Tyler,  1  Call  165;  Graham  v,  Gra- 
ham, 4  W.  Va.  320;  Nowlin  v,  Winfree, 
8  Gratt.  346;  Doe  v.  Craigen,  8  Leigh 
449;  Seekright  f.  Billups,  4  Leigh  90; 
Doe  V,  Anderson,  4  Leigh  118;  Bells 
V,  Gillespie,  5  Rand.  273;  Broaddus  v. 
Turner,  5  Rjind.  308;  Kendall  v.  Eyre, 
1  Rand.  288;  McClintic  v.  Manns,  4 
Munf.  328;  Snydor  v.  Snydor,  2  Munf. 
263;  Gleeson  v.  Scott,  3  Hen.  &  M. 
278;  Eldridge  v,  Fisher,  1  Hen.  &  M. 
559;  Hill  v.  Burrow,  3  Call  342;  Tate 
V.  Talley,  3  Call  354;  Ball  v.  Payne,  6 
Rand.  73;  East  v,  Garrett,  84  Va.  523,  9 
S.  E.  1112. 

bb.  Act  of  1776. 

(aa)  Provisions  of  Act 

The  statute  of  1776  provides,  that 
any  person  who  now  hath,  or  here- 
after may  have,  any  estate  in  fee  tail 
in  lands  in  possession,  or  who  now  is, 
or  hereafter  may  be,  entitled  to  any 
such  estate  tail,  in  reversion  or  remain- 
der, expectant  on  any  estate  for  life  or 
lives,  howsoever  created,  shall  from 
henceforth,  or  from  the  commence- 
ment of  such  estate  tail,  stand  seized 
in  fee  simple,  etc.  Acts  of  October 
1776,  ch.  26,  §  2;  9  Hen.  Stat,  at  large, 
p.  226.  OrndoflF  v,  Turma^n,  2  Leigh 
200;  Bells  v,  Gillespie,  5  Rand.  273. 

The  act  of  1776  declares,  "that  any 
person  who  now  hath  or  hereafter  may 
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have  any  estate  in  fee  tail  general  or 
special  in  any  land,  etc.,  in  possession, 
etc.,  or  who  now  is,  or  hereafter  may 
.  be  entitled  to  any  such  estate  tail,  in 
reversion  or  remainder,  etc.,  whether 
such  estate  tail  hath  been  or  shall  be 
created  by  deed,  will,  act  of  assembly, 
or  by  any  other  ways  or  means,  shall, 
from  henceforth,  or  from  the  com- 
mencement of  such  estate  tail,  stands 
seised,  etc.,  to  such  lands,  etc.,  so  held 
or  to  be  held,  etc.,  in  full  and  absolute 
fee  simple,  in  like  manner  as  if  such 
fee,  will,  etc.,  had  conveyed  the  same 
to  him  in  fee  simple;  any  words,  lim- 
itations or  conditions  in  the  said  deed, 
will,  etc.,  to  the  contrary  notwithstand- 
ing." Tate  V.  Tally,  3  Call  354;  Jiggetts 
V,  Davis,  1  Leigh  368. 

(bb)   Conditions  before  Legislature  at 
Time  of  Passage  of  Act. 

The  revolution  having  produced  a 
new  order  of  things,  this  great  subject 
(docking  entails)  came  before  the  leg- 
islature, in  October,  1776,  under  a  view 
of  all  its  legal  circumstances,  from  the 
common  law  and  the  statute  de  donis, 
down  to  that  period.  The  subject  of 
discussion  was,  whether  they  should 
restore  the  fine  and  recovery,  which 
was  objected  to  on  account  of  its  fic- 
tions nature,  and  the  trouble  and  ex- 
pense attending  it;  but  the  principal 
objection  was,  that  it  would  permit 
the  tenants  to  continue  what  was  con- 
sidered as  ^  mischief;  and  that  those 
who  possessed  the  large  estates,  would 
have  an  inclination  to  continue  them 
in  their  families.  They,  therefore,  re- 
solved to  cut  the  gordian  knot  at  once, 
and  ipso  facto  to  vest  the  fee  simple 
in  those  who  then  had,  or  should  in 
the  future  have,  an  immediate  beneficial 
interest;  that  is  to  say,  an  estate  in  fee 
tail  in  possession,  or  a  remainder  or 
reversion  in  tail,  after  estates  for  life 
or  lesser  estates,  unfettering  the  estates 
of  all  future  interests,  depending  in 
creation,  upon  these  estates  tail.  Orn- 
doff  V.  Turman,  2  Leigh  200;  Carter 
-   Tyler,  1  Call  165,  183. 


(cc)  Remedial  Statute. 

It  is  a  law  founded  on  great  prin- 
ciples of  national  policy.  It  is  a  highly 
remedial  statute,  intended  to  remove 
great  political  and  moral  mischief. 
Orndoff  v.  Turman,  2  Leigh  200. 

(dd)  Statute  Liberally  Construed. 

So  far  from  being  restricted  to  a 
rigid  technical  construction,  accord- 
ing to  the  letter,  it  must  be  con- 
strued according  to  its  spirit,  and  thus 
to  bring  within  the  scope  of  its  op- 
eration all  cases  that  come  within 
thcf  mischief  intended  to  be  provided 
against.  The  division  of  estates,  into 
estates  in  possession,  remainder  and 
reversion,  comprehends  every  es- 
tate whatever;  so  far  at  least  as  re- 
lates to  the  time  at  which  they  con- 
fer the  right  of  enjoyment.  1  Prest. 
est.  23.  When,  therefore,  the  legisla- 
ture declared  that  all  persons  having 
any  of  these  descriptions  of  estates 
tail,  should  from  thenceforth  be  seized 
thereof  in  fee  simple,  it  thought  not  of 
technicality;  it  thought  not  of  the  par- 
ticular situation  in  which  persons,  hav- 
ing right  to  estates  tail,  might  be  ac- 
cidentally placed,  in  relation  to  those 
estates;  it  was  contemplating,  in  all 
their  extent,  the  various  mischiefs 
which  it  was  its  object  to  remove;  it 
intended  that  all  estates  tail  should  be 
thenceforth  converted  into  fee  simple. 
Orndoff  v.  Turman,  2  Leigh  200. 
(ee)  Purpose  of  Act. 

In  General. — The  act  of  1776  was 
meant  to  cut  up  estates  tail,  root  and 
branch;  to  make  them  all  ipso  facto 
estates  in  fee;  to  destroy  "all  rights, 
title,  interest  and  estates,  claim  and  de- 
mand of  the  issue,  remainderman,  and 
reversioner;  "unfettering  the  estates 
(as  Mr.  Pendleton  strongly  expresses 
it)  or  all  future  interests  depending 
in  creation  upon  those  estates  tail." 
And  this  view  is  much  strengthened 
when  we  look  at  the  nature  of  the 
subject,  and  the  state  of  things  at  the 
passage  of  the  law.  We  had  just  cut 
ourselves   loose  from  a  monarchy   and 
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established  a  republican  form  of  gov- 
ernment. This  was  the  first  assembly 
which  met  under  the  new  constitution, 
and  it  became  its  duty  to  remodel  the 
laws,  and  adapt  them  to  the  genius  of 
our  infant  republic.  In  this  labor,  it 
was  natural  that  the  law  of  entails 
should  attract  the  earliest  attention; 
a  law,  mischievous  in  its  effects  upon 
the  general  interests  of  society,  and 
peculiarly  hostile  to  the  experiment  we 
were  then  making.  Orndoff  v.  Tur- 
man,  2  Leigh  200. 

The  object  and  policy  of  the  statute 
was  to  abolish  all  estates  tail;  to  pre- 
vent perpetuities  of  property,  and  to 
that  end,  to  cut  off  the  issue  in  tail. 
The  statute  abolished  all  estates  tail 
without  exception,  or  it  stopped  short 
of  its  purpose.  Orndoff  v.  Turman,  2 
Leigh  200. 

The  title  of  the  statute  of  October, 
177G,  docking  entails,  is  "an  act  de- 
claring tenants  of  lands  or  slaves  in 
laile,  to  hold  the  same  in  fee  simple;" 
and  its  preamble  shows,  that  it  was 
enacted  in  lieu  of  the  former  methods 
of  docking  such  estates  tail.  Orndoff 
f.  Turman,  2  Leigh  200. 

In  the  language  of  Roane,  J.,  in  Tate 
v.  Tally,  3  Call  354,  the  act  "refers  io 
and  reserves  all  laws  then  in  force  for 
the  decision  of  the  question.  Whether, 
in  future  as  well  as  in  past  cases,  an 
estate  tail  would  (but  for  the  interpo- 
sition of  the  act)  have  passed  or 
not?"  And  in  the  language  of  Flem- 
ing, J.,  in  the  same  case,  "the  whole 
effect  of  the  statute  is  to  convert  es- 
tates tail  in  fee  simple,  and  not  to  alter 
the  meaning  of  words  or  destroy  the  es- 
tablished rules  of  construction."  The 
doctrine  of  that  case,  which  seems  in- 
deed to  be  nothing  more  than  the 
necessary  construction  of  the  act  ac- 
cording to  its  terms,  has  been  recog- 
nized and  acted  on  in  all  the  subsequent 
cases.     Tinsley  v.  Jones,  13  Gratt.  289. 

*'There  can  be  but  one  possible  con- 
struction of  this  act,  and  that  is,  that 
it  converts  estates  tail  into  fee  simple, 
but  refers  to  and  reserves  all  laws  then 


in  force,  for  the  decision  of  the  ques- 
tion, whether  in  future  as  well  as  in 
past  c^ses,  an  estate  tail  would  (but 
for  the  interposition  of  the  act),  have 
passed  or  not?  If  such  reference  is 
not  made  to  the  laws,  what  could  the 
legislature  mean,  after  annihilating  es- 
tates tail,  by  pointing  the  act  also 
against  estates  tail,  which  persons 
might  hereafter  h^ve,  and  which  they 
might  hereafter  be  entitled  to?  Why 
else  direct  it  against  estates  tail,  which 
shall  be  created  by  deed,  will,  etc.? 
why  else  refer  to  the  commencement 
of  a  future  estate  tail?  why  else  use 
the  expression  relative  thereto,  to  be 
held,  etc.?"     Tate  v.  Tally,  3  Call  354. 

The  act  operates  upon  all  estates 
tail  in  possession,  and  those  in  rever- 
sion or  remainder,  after  the  determi- 
nation of  an  estate  for  life,  or  lives, 
or  of  any  lesser  estate.  Roy  v.  Gar- 
nett,  2  Wash.  9. 

An  estate  tail  in  remainder,  after  the 
determination  of  a  preceding  estate 
tail,  is  not  affected  by  the  act.  Such 
estate  is  a  greater  estate  than  for  life 
or  lives,  consequently  not  within  the 
operation  of  the  act.  Roy  v.  Garnett, 
2  Wash,  9. 

(ff)  Operates  as  Great  Universal  Re- 
covery. 
In  General. — The  statute  was  in- 
tended to  operate  as  one  great  univer- 
sal recovery,  and  to  dock  all  estates 
tail  whatever;  those  created  before  the 
enactment,  instanter  and  ipso  facto, 
those  to  be  thereafter  created,  from  the 
moment  of  their  commencement.  Such 
was  the  construction  given  to  the  first 
statute  of  1776  by  the  legislature,  in 
the  Revised  Statutes  of  1785  and  1792. 
For,  in  these,  they  drop  all  the  expres- 
sions of  the  act  of  1776,  which  gave  rise 
to  any  doubt  on  the  subject,  and  adopt 
the  broadest  term  known  to  our  lan- 
guage: "Every  estate  in  lands  or 
slaves  which  on  the  7th  of  October, 
1776,  was  an  estate  tail,  shall  be 
deemed  from  that  time  to  have  been, 
and    from    thenceforward    to    continue 
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an   estate   in   fee  simple."     Orndoff  v, 
Turman,  2  Leigh  200. 

Estates  Barred  Ipso  Facto  by  Sut- 
utc.— All  estates  tail  and  all  remainders 
thereon,  are,  in  all  cases,  bared  ipso 
facto  by  our  statute.  Jiggetts  v.  Davis, 
1  Leigh  368;  Bells  v.  Gillespie,  5  Rand. 
273. 

(gg)    Embraces    Estates   Tail  Dtscon- 
tinued 

The  statute  of  1776,  embraces  the 
case  of  an  estate  tail  that  has  been  dis- 
continued, and  aho  while,  the  discon- 
tinuance remains  in  force.  The  words 
of  the  statute  '"oath,  or  hereafter  may 
have  an  estate  tail  in  any  lands  or 
slaves  in  possession,"  and  the  sub- 
sequent wor<*s  "shall  from  thenceforth, 
or  from  the  commencement  of  such 
estate  taillc,  stands  ipso  facto  seized," 
etc.,  do  not  require  that  the  tenant  in 
tail,  in  v  hose  favor  the  statute  is  to 
operate,  should  at  the  time,  be 
seized  of  an  estate  tail  in  pos- 
sessi<»4i,  etc.  Any  other  construction 
of  t'le  statute,  would  not  only  exclude 
th/.  case  of  a  tenant  in  tail  who  had 
discontinued  the  entail,  and  the  case 
Df  an  estate  tail  abated  by  the  entry  of 
a  stranger,  on  the  death  of  the  tenant 
in  tail,  but  would  also  exclude  the  case 
of  a  tenant  in  tail  who  was  disseized. 
For,  a  tenant  in  tail  disseized  is  certainly 
not  seized  of  the  estate  tail.  Strictly 
and  technically  speaking,  even  his  es- 
tate is  turned  to  a  right;  a  right  of 
entry.    Orndoff  v.  Turman,  2  Leigh  200. 

It  is  not  necessary  that  the  estate 
tail  must  be  restored  by  the  entry  of 
the  tenant  in  tail,  in  case  of  seizin,  or 
by  the  formedon  of  the  tenant  or  re- 
mainderman, in  the  case  of  a  discon- 
tinuance, in  order  for  it  to  be  restored 
as  a  fee  simple,  which  the  statute  would 
instantly  act  upon  and  convert  into  a 
fee  simple.  There  is  nothing  in  the 
stat\H«  to  justify  4  contrary  conclusion. 
It  alludes  to  two  periods  only  for  its 
operation,  viz,  the  time  of  the  passage 
of  the  act,  aad  the  commencement  of 
the  estate  tail.  Orndoff  v.  Turman,  2 
Leigh  200. 


(hh)  Effect  upon  Estate  Tail  in  Abey- 
ance. 

The  act  of  1776  abolishing  estates 
tail,  abolished  such  an  estate,  although 
at  the  time  of  the  passage  of  the  act 
the  tenant  in  fee  tail  had  by  conveyance 
aliened  the  estate,  which  worked  a 
continuance,  and  put  the  estate  in 
abeyance,  that  is,  there  was  no  person 
who  could  claim  title,  but  the  estate 
still  existed,  "in  the  intelligence,  re- 
membrance, and  expectation  of  the 
law."  Orndoff  v.  Turman,  2  Leigh 
200. 

Tenant  in  fee  tail  general  aliens  in 
fee,  by  deed  of  lease  and  release  with 
general  warranty,  in  1769;  and  ten- 
ant in  tail  lives  till  1816,  and  then  dies 
leaving  issue.  Held,  that  the  statute  of 
1776  and  1785  abolishing  entails,  barred 
the  issue,  and  converted  the  estate  tail; 
even  though  it  were  in  abeyance,  into 
pure  and  absolute  fee,  and  confirmed 
the  fee  simple  to  the  tenant  in  tail's 
alienee  in  fee.  Orndoff  v.  Turman,  2 
Leigh  200. 

"But  according  to  the  construction 
contended  for,  it  did  not  operate,  at 
the  time  of  its  passage,  upon  an  estate 
tail  that  was,  at  that  time,  turned  into 
a  right  of  entry  or  a  right  of  action. 
And  if  it  did  not  operate  on  it  at  that 
time,  it  can  not  operate  on  it  at  the 
time  the  fee  tail  is  restored  by  entry  or 
action;  for  that  is  not  the  commence- 
ment of  the  estate  tail.  It  had  com- 
menced long  before,  and  was  never  an- 
nihilated. The  most  that  can  be  con- 
tended for  it  is,  that  it  was  suspended 
or  in  abeyance,  by  the  discontinuance. 
The  removal  of  the  discontinuance  is 
the  restoration,  or  rej^nimation  of  the 
estate  tail,  not  its  commencement."  It 
certainly  is  not  the  commencement  of 
the  estate  tail,  according  to  a  strict  con- 
struction of  the  statute;  and  the  advo- 
cates of  a  strict  construction,  have  no 
right  to  insist  upon  it  as  to  one  clause, 
and  upon  a  liberal  construction  as  to 
another.  Here  then,  would  be  two 
clauses  of  estates  tail,  those  restored 
by  entry,  and  those  restored  bv  action. 
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on  which  the  statute  would  never  oper- 
ate; to  which  we  might  add  those  cases 
where  the  estate  tail  was  under  a  mort- 
gage at  the  date  of  the  act.  OrndoflF  v. 
Turman,  2  Leigh  200. 

(ii)   Effect  as    Repealing    Statute    De 
Donis. 

The  act  of  1776,  then,  did  not  repeal 
the  statute  de  donis,  but  only  provided 
that  any  person  who  now  hath,  or  here- 
after may  have,  an  estate  in  fee  tail 
general  or  special,  etc.,  shall,  from 
henceforth,  etc.,  stand  seized,  possessed, 
etc.,  in  full  and  absolute  fee  simple,  etc., 
4s  if  the  conveyance  had  been  in  fee, 
etc.  The  party  was  not  thereby  thrown 
back  on  his  fee  conditional  at  common 
law,  although  the  statute  de  donis 
might  be  said  to  be  virtually  or  sub- 
stantially repealed.  It  was  ])crmitted, 
as  it  were,  to  remain  in  force,  merely 
for  the  purpose  of  enabling  tenant  m 
tail  to  hold  the  fee  absolute  and  un- 
conditional. Bells  V,  Gillespie,  5  Rand. 
273. 

(ji)  Effect    as    Restoring    Conditional 
Fee. 

See  ante,  "Estate  in  Fee  Condi- 
tional," III,  A,  2,  c,  (3). 

"It  is  plain  to  be  seen  by  this  latter 
part  of  the  clause  concerning  estates 
tail,  that  if  it  had  either  been  sug- 
gested, or  there  was  some  fear  enter- 
tained, thsi^  the  act  of  1776,  having 
virtually  abrogated  the  statute  de 
donis,  it  might  be  supposed  that  the 
common-law  conditional  fee  was  re- 
vived, and  stood  as  before  that  statute; 
and  the  case  of  Carter  v.  Tyler,  1  Call 
165,  is  perhaps  sufficient  to  show  that 
this  idea  is  not  without  foundation. 
The  words,  therefore,  'as,  the  law  afore- 
time was,'  I  humbly  conceive,  had  ref- 
erence to  the  fee  tail  as  created  by  that 
statute,  to  be  adjudged  of  as  if  that 
statute  was  in  force."  Bells  v.  Gilles- 
pie, 5  Rand.  273. 

"This  idea  is  fortified  by  the  words 
of  this  second  member  of  the  clause, 
which  declares,  th^t  all  estates  which, 
before  1776,  *by  the  law  if  it  remained 


unaltered,  would  have  been  an  estate 
in  fee  tail/  etc.  What  law  is  supposed 
here  to  have  been  altered?  Surely  the 
statute  de  donis,  and  possibly  the  com- 
mon law  as  to  conditional  fees.  But 
if  they  both  had  not  been  virtually  re- 
pealed by  the  act  of  1776,  the  legis- 
lature, by  this  very  act  of  1785,  did  ex- 
pressly alter  or  abrogate  them  both  by 
this  second  clause,  so  as  to  make  es- 
tates which,  by  the  law  aforetime,  were 
either  fee  tail  or  fee  conditional  at  the 
common  law,  a^Dsolute  fees.  For  these 
reasons,  then,  those  expressions  were 
deemed  necessary  and  proper,  and  not 
for  the  purpose  of  laying  down  rules 
for  the  interpretation  of  wills  or  deeds, 
or  to  bind  the  court  down,  in  its  search 
after  the  intention,  to  decisions  and  rea- 
sons, which,  by  the  very  act,  were  ren- 
dered inapplicable."  Bells  v,  Gillespie, 
5  Rand.  273. 

cc.  Act  of  1785. 

Provisions  of  Act — ^The  act  of  1785, 
ch.  62,  declares,  that  "every  estate  in 
lands,  etc.,  which  on  the  7th  of  Octo- 
ber, 1776,  was  an  estate  in  fee  t2^il,  shall 
be  deemed  from  that  time  to  have  been 
and  thenceforward  to  continue  to  be, 
an  estate  in  fee  simple  and  every  es- 
tate in  land  which  since  hath  been 
limited,  or  hereafter  shall  be  limited,  so 
that,  as  the  law  afortime  was,  such  es- 
tate would  have  been  an  estate  tail 
shall  also  be  deemed  to  have  been,  and 
to  continue  an  estate  in  fee  simple; 
and  all  estates  which,  before  the  7th 
day  of  October,  1776,  by  the  law  if  it 
remained  unaltered,  would  have  been 
estates  in  fee  tail,  and  which,  now  by 
virtue  of  this  act,  are  and  will  be  es- 
tates in  fee  simple,  shall  from  that  time 
and  henceforth  be  discharged  of  the 
conditions  annexed  thereto  by  the  com- 
mon law  restraining  alienations  before 
the  donee  shall  have  issue;  so  that  the 
donees,  or  persons  in  whom  the  condi- 
tional fees  vested  or  shall  vest,  had  and 
shall  have  the  same  power  over  the 
same  estates,  as  if  they  were  pure  and 
absolute    fees."     Bells    v,    Gillespie,  5 
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Rand.  273;  Carter  v.  Taylor,  1  Call  165; 
Tinsley  v.  Jones,  13  Gratt.  289;  Orndoff 
V,  Turman,  2  Leigh  200. 

"This,  it  was  said,  proved  that  the 
words  of  discharge  are  necessary; 
which,  being  omitted  in  the  act  of  1776, 
are  here  supplied,  and  the  act  so  far 
amendatory;  and  in  that  view,  must  be 
prospective  only,  and  not  retrospec- 
tive, according  to  the  former  judgments 
of  this  court;  so,  at  least,  I  understood 
the  application  of  those  acts.  I  am  of 
opinion,  these  acts  make  no  alteration, 
but  only  express  in  other  words,  and 
those  not  so  strong,  what  is  in  the 
former  law."  Carter  v.  Tyler,  1  Call 
165. 

The  expression  "as  the  law  aforetime 
was,"  refers  to  the  law  as  it  was  be- 
fore the  7th  of  October,  1776,  when  the 
act  converting  estates  tail  into  fee  sim- 
ple estates,  passed.  This  is  the  literal 
import  of  the  words;  and  so  they  were 
understood  by  the  legislature  at  the 
revisal  of  1819,  in  which  the  revised 
act  refers  expressly  to  the  law  as  it 
was  before  the  7th  of  October,  1776. 
Bells  V.  Gillespie,  5  Rand.  273. 

The  statute  of  1785  abolishing  en- 
tails, was  re-enacted  from  the  statute 
of  1776  passed  for  the  same  purpose. 
Seekright  v.  Billups,  4  Leigh  90;  Orn- 
doff V.  Turman,  2  Leigh  200;  Bells  v. 
Gillespie,  5   Rand.  273. 

(d)  Creation. 

In  General. — For  full  discussion,  as 
to  what  language  is  sufficient  to  create 
an  estate  in  fee  tail,  see  the  titles 
DEEDS,  vol.  4,  p.  431;  HEIR,  HEIRS 
AND  THE  LIKE;  WILLS. 

Creation  by  Operation  of  Rule  in 
Shelley's  Case.— See  the  title  SHEL- 
LEY'S CASE,  RULE  IN. 

(e)  Mischiefs  of  Estates  Tail. 

In  General — That  family  law  (stat- 
ute de  donis),  as  Pigot  calls  it,  pro- 
duced many  and  serious  mischiefs,  as 
id  told  by  many  writers  on  the  subject, 
and  also  by  some  of  the  most  eminent 
judges  of  the  Encflish  bench.  Thus 
Bkickstone      (2      Comm.      Clt?)      says: 


"These  statutes  were  justly  branded,  as 
the  source  of  new  contentions,  and 
mischiefs  unknown  to  the  common  law 
and  almost  universally  considered  as 
the  common  grievance  of  the  realm." 
Orndoff  v,  Turman,  2  Leigh  200. 

Children  Rendered  Insubordinate.— 
As  a  result  of  the  passage  of  the  stat- 
ute de  donis  the  children  grew  disobe- 
dient, when  they  could  not  be  set  aside. 
2  Blackstone  Comm.  216;  Orndoff  v. 
Turman,   2   Leigh   200. 

Farmers  Ousted  of  Lease. — Farmers 
were  ousted  of  their  lease,  made  by  the 
tenant  in  tail.  2  Blackstone  Comm. 
216;   Orndoff  v,  Turman,  2  Leigh  200. 

Creditors  Defrauded. — Creditors  were 
defrauded  of  their  debts,  the  land  be- 
ing limited  by  the  statute  to  the  issue. 
2  Blackstone  Comm.  216;  Orndoff  v. 
Turman,    2   Leigh    200. 

Purchasers  Deprived  of  Purchases.— 
Innumerable  latent  entails  were  pro- 
duced to  deprive  purchasers  of  the 
bnds  they  had  fairly  bought.  2  Black- 
stone Comm.  216;  Orndoff  v.  Turman, 
2  Leigh  200. 

Treason  Encouraged. — Treasons  were 
encouraged,  estates  tail  being  not  liable 
to  forfeiture  longer  than  for  the  ten- 
ant's life.  2  Bl,  Comm.  216;  Orndoff  v. 
Turman,  2  Leigh  200. 

(f)   Devices  for  Defeating  Estates  Tail, 
aa.    Discontinuances, 
(aa)  In  General. 

The  sense  of  wise  men,  and  the  gen- 
eral bent  of  the  people,  has  ever  been 
against  making  lands  perpetually  un- 
alienable. The  utility  of  the  end,  was 
thought  to  justify  any  means  to  attain 
it.  Nothing  could  be  more  agreeable 
to  the  law  of  tenures,  than  a  male  fee 
unalienable.  But  this  bent,  to  set  prop- 
erty free,  allowed  the  donee,  after  a 
son  was  born,  to  destroy  the  limitation, 
and  break  the  condition  of  his  investi- 
ture. No  sooner  had  the  statute  de 
donis  repeated,  what  the  law  of  the 
tenures  said  before,  that  the  tenor  of 
the  grant  should  be  observed,  than  the 
same  bent  permitted  teuuiit   in   tnil   of 
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the  freehold  and  inheritance,  to  make 
an  alienation  voidable  only,  under  the 
name  of  a  discontinuance.  Orndoff  v. 
Turman,  2  Leigh  200. 

(bb)    Manner  of  Working  Discontin- 
uance, 
aaa.   Feoffment  of  Tenant  in  Tail. 

The  effect  of  a  feoffment  of  tenant  in 
tail,  upon  the  estate  tail,  turning  it 
into  a  right  of  action  by  the  issue,  or 
by  those  in  remainder  or  reversion,  so 
that  it  can  not  be  regained  by  mere 
entry,  is  what  is  called  a  discontinu- 
ance.   Orndoff  v.  Turman,  2  Leigh  200. 

bbb.  Bargain  and  Sale  or  Lease  and 
Re-lease. 

Without  Warranty. — A  bargain  and 
sale  or  lease  and  re-lease  of  tenant  in 
tail  without  warranty,  does  not  affect 
the  interest  of  the  issue,  etc.,  and  can 
not,  therefore,  work  a  discontinuance. 
Orndoff  v.  Turman,  2   Leigh  200. 

With  Warranty.— Although  a  bar- 
gain and  sale,  or  lease  and  re-lease  of 
tenant  in  tail,  without  warranty,  does 
not  affect  the  interest  of  the  issue,  etc., 
and  can  not,  therefore,  work  a  discon- 
tinuance, yet  a  warranty  annexed  to 
such  a  conveyance,  will,  in  general, 
work  a  discontinuance  as  effectually  as 
feoffment.  Co.  Litt.  328a,  329b.  Orn- 
doff V.  Turman,  2  Leigh  200. 

ccc.  Necessity  of  Descent  to  Work 
Discontinuance. 
The  expression  of  Coke  (Co.  Litt. 
329a)  "it  is  not  a  warranty  only  that 
maketh  a  discontinuance,  but  the  war- 
ranty and  descent  upon  him  that  right 
hath  together,"  induced  the  belief  at 
one  time  that  the  discontinuance  did 
not  take  place  until  the  actual  descent 
of  the  warranty,  and  of  course,  until 
the  death  of  the  tenant  in  tail.  But 
further  examination  caused  such  belief 
to  be  changed,  and  it  is  now  the  better 
opinion  that  warranty  operates  as  an 
immediate  discontinuance  in  all  cases, 
where,  if  the  tenant  in  tail  were  to  die 
at  the  moment  of  making  the  convey- 
ance,  the   obligation   of   the   warranty, 


and  the  right  to  the  estate  tail,  would 
devolve  upon  the  same  person.  This 
is  so,  because,  in  all  such  cases,  the  war- 
ranty operates  as  wrongfully  in  rela- 
tion to  the  issue,  as  the  mere  feoffment 
of  the  tenant  in  tail,  and  indeed  more 
so,  for  while  the  feoffment  only  drives 
the  issue  to  his  action,  the  warranty 
goes  further,  and  will  rebut  him,  if 
he  have  assets  by  descent.  This  opin- 
ion derives  strength  from  the  consid- 
eration, that  all  the  cases  put  by  Litt., 
tc  show  that  warranty  alone  would  not 
effect  a  discontinuance,  are  cases 
where,  at  the  time  of  the  conveyance, 
the  heir  to  the  warranty,  and  the  heir 
to  the  estate  tail,  were  not  the  same 
persons.  Where  at  the  time  of  the  ex- 
ecution of  a  deed  from  a  tenant  in  tail, 
she  had  issue,  the  same  person  would  un- 
questionably have  been  heir  to  the  war- 
ranty, and  to  the  estate  tail.  In  such 
case,  therefore,  the  deed  operated  a 
discontinuance,  or  in  other  words, 
turned  it  to  a  right,  or  to  speak  more 
accurately  to  a  right  of  action.  Orn- 
doff V.  Turman,  2  Leigh  200. 

ddd.    Fines  and  Recoveries  Operating 
as  Discontinuances. 

Fines  and  recoveries,  when  they  op- 
erate as  mere  assurances,  without 
barring  the  entail,  effect  a  discontin- 
uance. Orndoff  v.  Turman,  2  Leigh 
200. 

(cc)    Effect  of  Discontinuance. 

In  General. — While  the  discontinu- 
ance remains  in  force,  the  new  estate, 
the  fee  simple  which  passed  to  the 
feoffee,  will  subsist  until  avoided  by  the 
action  of  the  issue,  etc.,  or  until  the 
remitter  of  the  issue  in  tail,  etc.,  or  the 
determination  of  the  discontinuance.  1 
Prest.  on  Estates  436,  7,  2  Id.  462,  3. 
Orndoff  v.  Turman,  2  Leigh  200. 

Effect  of  Discontinuance  as  Putting 
Right  to  Estate  Tail  in  Abeyance- 
Quaere,  whether  the  right  to  the  estate 
tt?il  is,  after  a  discontinuance,  and  dur- 
ing the  life  of  the  tenant  in  tail,  placed 
in     abeyance?      Touching     this     point. 
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Cabell,  J.,  in  Orndoff  v,  Turman,  2  Leigh 
200,  says:  "How  far  the  right  to  the 
estate  tail  is,  after  a  discontinuance,  and 
during  the  life  of  tenant  in  tail,  placed 
in  abeyance,  I  feel  myself  unable  to 
decide.  The  books  are  very  contradict- 
ory on  this  point.  Littleton,  i§  649, 
650,  and  Coke's  commentary  on  them, 
seem  to  me  to  indicate,  that  it  is  in 
abeyance.  But  there  are  strong  opin- 
ions to  the  contrary.  In  Sheffield  ». 
Ratcliffe,  Hob.  335,  it  is  said,  that  'the 
feoffment  of  tenant  in  tail,  gives  away 
all-  the  estates  the  tenant  in  tail  feoffer 
had,  as  concerning  himself,  or  any 
benefit  that  he  may  receive.  But,  as 
concerning  his  issue  inheritable  to  the 
entail,  and  for  their  good,  there  re- 
mains in  him  a  right  of  that  entail, 
by  force  of  the  statute  of  Westm.  2, 
for  the  good  of  those  that  are  saved 
by  that  statute  against  his  alienation.' 
Again  (Ibid.  336),  'a  tenant  in  tail  hath 
the  whole  estate  tail  and  all  the  right 
of  it  in  himself,  and  may  finally  and 
totally  bar  it,  as  well  against  the  issue, 
as  against  himself,  by  a  common  recov- 
ery, notwithstanding  this  statute;  but 
by  a  feoffment  he  could  not,  by  reason 
of  this  statute.  And,  therefore  that 
chief  and  mere  right  (which,  though  it 
be  discontinued,  is  not  barred  by  the 
feoffment)  remains  where  it  was  not 
aliened;  for  it  is  not  in  his  power  by 
that  kind  of  conveyance.'  Again  (Ibid. 
338),  'that  there  is  still  a  right  in  the 
tenant  in  tail  against  this  feoffment, 
appears  in  that  he  hath  still  power  to 
bind  it  more  finally  and  totally,  by  his 
fine  or  recovery,  if  he  pursue  them 
rightly.'  And  (Ibid.  339),  'Littleton 
was  confounded  in  himself  that  made 
an  abeyance  of  a  tenant  of  totum 
statum  suum,  and  yet  made  it  but  an 
estate  for  life.'  And  in  the  case  of 
Stone  V.  Newman,  in  the  exchequor 
chamber,  Cro.  Car.  427,  six  of  the 
judges  of  England  said,  that  'although 
a  feoffment  by  tenant  in  fee  simple 
gives  all  estates,  interests  and  rights, 
yet  it  is  not  so  in  case  of  a  feoffment 
made  tenant  in  tail;  because  the  estate 


tail  is  an  incident  inseparable  to  his 
person  and  blood,  and  can  not  be  trans- 
ferred to  any  other.'" 

But  whether  the  right  to  the  estate 
tail,  after  a  discontinuance,  and  during 
the  life  of  the  tenant  in  tail,  be  in 
abeyance,  or  lie  dormant  in  the  tenant 
in  tail,  it  is  absolutely  certain,  that  the 
tenant  in  tail,  after  such  discontinuance, 
has  the  right  and  the  power,  with  the 
assistance  and  co-operation  of  his 
alienee,  to  suffer  a  common  recovery, 
which  will  enure  to  corroborate  and 
confirm  the  estate  of  his  alienee,  and 
will  bar  the  issue,  etc.  Orndoff  v.  Tur- 
man, 2  Leigh  200;  Sheffield  v.  Ratcliffe, 
Hob.  334;  Lincoln  College  case,  3  Rep. 
58,  b;  Chudleigh's  case,  I  Rep.  135,  130; 
per  Gawy  justice;  1  Prest.  Con.  138. 

(dd)     Effect   of   Removal   of   Discon- 
tinuance, 

The  removal  of  a  discontinuance  is 
the  restoration,  or  reanimation,  of  the 
estate  tail,  not  its  commencement. 
Orndoff  v.  Turman,  2  Leigh  200. 

bb.    Barring  the  EntaiL 
(aa)    Fines  and  Recoveries, 
aaa.   In  General. 

Estates  tail,  and  all  remainders 
thereon,  may  be  barred  in  England 
and  might  have  been  barred  formerly 
in  Virginia  by  fine  and  recovery. 
Jiggetts  V.  Davis,  1  Leigh  368;  Bells  v. 
Gillespie,  5  Rand.  273;  Carter  v,  Tyler, 
1  Call  165. 

bbb.   Definition  of  Common  Recovery. 

A  common  recovery  is  a  conveyance 
on  record,  invented  to  give  a  tenant 
in  tail  an  absolute  power  to  dispose  of 
his  estate  in  fee  simple.  Orndoff  v. 
Turman,  2  Leigh  200. 

A  common  recovery  is  a  fictitious 
proceeding  founded  on  no  statute  law, 
but  growing  out  of  public  convenience, 
and  the  decisions  of  the  courts.  It  is 
a  proceeding  to  which  the  issue,  the 
remainderman,  or  the  reversioner,  arc 
not  parties,  and  which  gives  them  no 
recompense.  Orndoff  v,  Turman,  2 
Leigh   200. 
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ccc    Origin  and  Nature  of  Common 
Recoveries. 

Entailed  estates,  by  the  statute  de 
donis,  were  made  unalienable,  and 
neither  the  issue,  nor  the  remainder- 
men could  be  barred,  and  this  was  at 
first  considered  as  a  very  wise  pro- 
vision, and  great  encomiums  were  made 
upon  this  statute.  But  it  was  found 
by  experience  in  a  very  little  time, 
that  this  statute  had  produced  very 
great  inconveniences;  inconveniences 
to  the  crown;  inconveniences  to  the 
public;  and  to  many  private  persons; 
to  the  crown,  as  it  prevented  forfeit- 
ures, and  greatly  increased  the  power 
of  the  barons;  to  the  public,  as  it  was  , 
prejudicial  to  trade  and  commerce,  to 
have  estates  always  continue  in  the 
same  families,  without  even  a  power  of 
raising  money  upon  them;  and  to  pri- 
vate persons,  to  have  their  estates  so 
fettered,  that  they  could  not  make  pro- 
vision for. younger  children,  nor  raise 
money  on  their  estates,  though  their 
necessity  were  never  so  great.  Orn- 
dofiF  V,  Turman,  2  Leigh  200. 

Although  the  mischiefs  incident  to 
estates  tail  were  so  great,  as  to  be  al- 
most universally  considered,  as  the 
common  grievance  of  the  realm  (see 
ante,  "Mischiefs  of  Estates  Tail,"  III, 
A,  2,  c,  (4),  (e),  still  the  power  of  the 
nobles  prevented  the  repeal  of  the  stat- 
ute de  donis,  and  after  suffering  under 
it  long,  common  recoveries  first,  and 
then  fines,  were  brought  to  bear  upon 
it,  and  these,  together  with  some  other 
causes,  so  weakened  its  form,  and  nar- 
rowed its  range,  as  almost  to  bring 
back  the  subject  to  the  ground  occu- 
pied under  the  conditional  fees  at  com- 
mon law.  Orndoff  v.  Turman,  2  Leigh 
200. 

At  an  early  period,  the  mischiefs  of 
the  statute  had  been  felt,  and  remedies 
found  to  mitigate  them,  which  had  be- 
come settled  rules  of  law,  long  before 
the  establishment  of  the  colony  of  Vir- 
ginia; so  much  so,  that  the  right  to 
siiffer  a  fccovery  or  levy  a  fine,  was 


considered  one  of  the  inseparable  in- 
cidents of  an  estate  tail;  and  an  attempt 
to  create  such  estate,  divested  of  that 
power,  would  have  been  as  impotent, 
as  the  effort  to  divest  tenant  in  fee  of 
the  power  of  alienation,  Orndoff  v. 
Turman,  2  Leigh  200. 

In  Carter  v.  Tyler,  1  Call  165,  182, 
Mr.  Pendleton  says,  the  fine  and  re- 
covery at  an  early  period  was  sanc- 
tioned by  the  courts  of  England,  "and 
so  became  as  much  a  law  of  that  coun- 
try, as  the  statute  itself.  Our  ancestors 
(he  continues)  brought  hither  with 
them,  both  laws  as  a  rule  of  property, 
and  the  fine  and  recovery  might  have 
been  used  here,  if  the  forms  could  be 
preserved,  until  the  legislature  should 
interpose  to  prohibit  them,"  OrndoflE 
V.  Turman,  2  Leigh  200. 

The  statute  de  donis,  however,  was 
eluded  by  the  effect  which  the  courts, 
in  the  reign  of  Edward  IV,  gave  to 
the  fictitious  proceedings  in  common 
recoveries,  which  when  suffered  by 
tenants  in  tail,  were  held  to  be  an 
effectual  destruction  of  estates  tail. 
"And  these  recoveries,  however  clan- 
destinely reduced,  are  now,"  says 
Blackstone  (Ibid.,  117),  "become  a 
most  common  assurance  of  lands;  and 
are  looked  upon  as  the  legal  means  by 
which  tenant  in  tail  may  dispose  of 
his  lands  and  tenements."  And  the 
effect  of  such  conveyance  is  to  bar,  not 
only  the  issue,  but  the  remainderman 
and  reversioner.  And,  in  the  reign  of 
Henry  VIII,  it  was  enacted,  that  a 
fine,  duly  levied  by  tenant  in  tail, 
should  bar  the  issue  and  all  claiming 
under  such  entail.  Orndoff  v,  Turman, 
2  Leigh  200. 

It  was  in  the  power  of  the  donee  in 
tail  who  had  discontinued  the  estate 
tail,  to  suffer  a  common  recovery  with 
the  assistance  and  co-operation  of  the 
person  who  had  the  freehold,  and  such 
recovery  would  operate  to  corroborate 
and  confirm  the  estate  of  his  alienee, 
and  to  bar  the  issue  in  tail,  and  the  re- 
versioner and  remainderman.  Orndoff 
V.  Turman,  2  Leigh  200. 
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ddd.  Fiction  in  Taltarum's  Case. 

The  remedy  afforded  by  a  discontin- 
Aiance  was  a  small  relief.  At  last  the 
people  having  groaned  for  about  200 
years,  under  the  inconveniences  of  so 
much  property  being  unalienable;  and 
the  great  men  to  raise  the  pride  of  [ 
their  families  and  (in  those  turbulent  | 
times)  to  prevent  their  estates  from 
forfeitures,  preventing  any  alteration 
by  the  legislature;  the  same  bent  threw 
out  a  fiction  in  Taltarum's  case,  by 
which  tenant  in  tail  of  the  freehold 
and  inheritance,  or  with  consent  of  the 
freeholder,  might  alien  absolutely. 
Public  utility,  adopted  and  gave  a  sanc- 
tion to  the  doctrine,  for  the  real  politi- 
cal reason  to  break  entails;  but  the  os- 
tensible reason,  from  the  fictitious  rec- 
ompense, hampered  succeeding  timqs, 
how  to  distinguish  cases,  which  were 
within  the  false  reason  given,  but  not  | 
within  the  real  policy  of  the  invention. 
Orndoff  v.  Turman,  2  Leigh  200. 

eee.  Estates  Barred  Though  in  Abey- 
ance. 

It  is  clear,  that  in  England,  an  estate 
tail,  though  in  abeyance,  might  be 
barred  and  destroyed  by  a  common  re- 
covery. Orndoff  v.  Turman,  2  Leigh 
200. 
UL  Abolition  of  Fines  and  Recoveries. 

The  legislature  by  the  acts  of  1705, 
1710,  prohibited  the  barring  of  estates 
tail  by  fines  and  recoveries,  and  they 
were  never  afterwards  tolerated.  Orn- 
doff V,  Turman,  2  Leigh  200. 

In  Carter  v.  Tyler,  1  Call  165,  182, 
Mr.  Pendleton  says:  "In  the  revised 
law  of  1748,  the  prohibition  of  fines 
and  recoveries,  and  the  permission  of 
writs  of  ad  quod  damnum  were  con- 
tinued till  the  revolution."  Orndoff  v. 
Turman,  2  Leigh  200. 
(bb)  Conveyances  by  Grant,  Bargain 
and  Sale,  etc. 

But  there  are  other  conveyances  by 
tenants  in  tail,  which  do  not  bar  the 
issue.  Conveyances  by  grant,  by  bar- 
gain and  sale,  lease  and  release,  cove- 
nant  to   stand   seized,  and   by   release 


and  confirmation  in  enlargement  of  an 
estate,  only  operate  on  the  right  of  the 
party  conveying.  They,  therefore, 
transfer  only  the  right,  that  is,  the  es- 
tate which  the  party  has  a  right  to  con- 
vey. Hence  they  are  called  rightful 
conveyances  (Harg.  Co.  Litt.  note  1, 
§  1),  and  sometimes  innocent  convey- 
ances, because,  in  the  language  of  Lit- 
tleton (§  600),  "they  do  no  hurt  or 
damage  to  other  persons  who  have 
right  therein."  It  was  formerly 
doubted,  whether  the  alienation  of  ten- 
ant in  tail,  by  any  of  these  convey- 
ances, passed  any  thing  more  than  an 
estate  during  his  life.  But  it  is  not 
definitely  settled,  by  the  authorities 
cited  in  the  argument  for  the  appel- 
lees, that  such  alienation  by  tenant  in 
tail,  passes  to  the  grantee,  bargainee, 
etc.,  an  estate  of  inheritance,  a  base 
fee  simple,  which  is  unimpeachable 
during  the  life  of  the  tenant  in  tail,  and 
which  will  moreover  last  as  long  as  the 
estate  tail  shall  continue,  unless  it  shall 
be  avoided  by  those  who  have  right  to 
avoid  the  same;  and  that  until  it  shall 
be  so  avoided,  such  estate  has  all  the 
incidents  of  a  fee  simple.  Orndoff  v. 
Turman,  2  Leigh  200. 

(cc)  Conveyances  by  Feoffment. 

But  a  conveyance  by  feoffment  is  at- 
tended with  livery  of  seizin.  It  there- 
fore operated  on  the  possession,  and 
effected  a  transmutation  thereof;  and 
as  possession  and  freehold  were  syn- 
onymous terms,  no  person  being  con- 
sidered to  have  the  possession  of  lands 
but  he  who  had  himself,  or  held  for 
another,  at  least  an  estate  of  freehold 
in  them,  a  conveyance  which  trans- 
ferred the  possession,  must  necessarily 
be  considered  as  transferring  an  estate 
of  freehold,  or,  to  speak  more  accu- 
rately, the  whole  fee.  A  feoffment, 
therefore,  conveying  the  whole  fee,  and 
not  merely  the  right  or  estate  which  a 
party  had  a  right  to  convey,  was  called 
a  tortious  conveyance.  Harg.  Co.  Litt. 
271,  b.  note  1,  §  1.  But  tenant  in  tail 
had  an  estate  of  inheritance  (although 
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a  particular  estate)  even  after  the  stat- 
ute de  donis.  "Hence  (says  Butler), 
if  he  made  a  feoffment,  it  did  not,  dur- 
ing his  life,  effect  or  prejudice  the  is- 
sue. Thus  his  alienation  was  prima- 
rily, a  lawful  transfer;  the  alienee  came 
in  by  right,  and  his  estate  could  not  be 
impeached  during  the  life  of  the  donee. 
OrndoflF  v.  Turman,  2  Leigh  200. 

The  estate  transferred  by  the  feoff- 
ment of  the  tenant  in  tail,  is  therefore, 
something  more  than  that  which  was 
transferred  by  his  mere  bargain  and 
sale,  lease  and  release,  etc.  It  is  not 
a  base  fee  that  may  be  defeated,  at  any 
time  after  the  death  of  the  tenant  in 
tail,  by  the  mere  entry  of  the  issue, 
'and  must  necessarily  determine  on  the 
failure  of  issue;  but  it  is  a  fee  simple 
defeasible  only  by  the  action  of  the  is- 
sue, or  of  those  in  remainder  or  rever- 
sion. For  the  estate  of  the  tenant  in 
tail,  and  of  those  in  remainder  and  re- 
version, is  turned,  by  the  feoffment, 
into  a  right  of  action.  Orndoff  v,  Tur- 
man, 2  Leigh  200. 

(dd)  Private  Acts  of  Legislature, 
aaa.  In  General 

The  legislature  by  an  act  passed  in 
October,  1705,  and  again  in  1710  pro- 
hibited the  barring  of  estates  tail  by 
fines  and  recoveries,  reserving  to  the 
legislature  the  sole  power  of  docking 
entails.  This  power  was  exercised  by 
acts  passed  on  each  particular  occa- 
sion; these  acts  gave  a  real  recom- 
pense, instead  of  the  fictitious  one  by 
fine  and  recovery;  and  were  rather  a 
change  of  the  land  on  which  the  estate 
tail  was  to  operate,  than  a  destruction 
of  that  estate.  Orndoff  v,  Turman,  2 
Leigh  200. 

There  are  several  other  acts  of  the 
colonial  assembly  showing  the  spirit  of 
that  body  for  preserving  entails;  of 
these,  Mr.  Pendleton,  in  the  case  of 
Carter  v.  Tyler,  1  Call  165,  182,  gives 
a  succinct  but  clear  account.  It  may 
seem  a  little  strange,  at  first  sight,  that 
our  assembly  should  be  inclined  to 
cherish  what  had  been  found  so  mis- 


chievous in  the  mother  country;  btit 
we  must  recollect,  that  we  were  then 
a  recent  people,  forming  a  distant 
province  of  the  empire;  that  the  spirit 
of  commerce  had  never  visited  our 
shores;  nor  was  that  loftier  spirit  yet 
awakened  which  afterwards  gave  birth 
to  our  revolution.  In  the  case  already 
referred  to  Mr.  Pendleton  says,  "In 
the  revised  law  of  1748  the  prohibition 
of  fines  and  recoveries,  and  permission 
of  writs  of  ad  quod  damnum,  were 
continued  till  the  revolution."  Orn- 
doff V.  Turman,  2  Leigh  200. 

After  the  abolition  of  fines  and  re- 
coveries, the  estates  tail  could  be 
barred  by  private  acts  of  the  assembly, 
in  each  particular  case  where  the  es 
tates  was  of  greater  value  than  £200 
sterling.  Orndoff  v.  Turman,  2  Leigh 
200. 

It  is  formerly  the  practice  of  the  leg- 
islature to  dock  estates  tail,  by  private 
acts,  in  favor  of  the  persons  to  whom 
the  tenants  in  tail  had  sold  with  war- 
ranty, and  the  effect  of  such  docking 
was  to  vest  the  fee  simple  in  the  al- 
ienee. Orndoff  v.  Turman,  2  Leigh 
200. 

bbb.     Application    as     Substitute     for 
Common  Recovery. 

These  private  acts  of  the  assem- 
bly were  applied  to  docking  estates 
tail,  in  every  variety  of  circum- 
stance or  situation,  in  which  a  common 
recovery  could  be  resorted  to  in  En- 
gland, for  that  purpose.  Orndoff  v, 
Turman,  2  Leigh  200. 

ccc  Particular  Examples. 

Sometimes  the  entail  was  docked  in 
favor  of  the  tenant  in  tail  himself,  by 
vesting  the  entailed  lands  in  him  in 
fee  simple;  November,  1776.  ch.  73,  8 
Hen.  Stat,  at  Large  448.  Sometimes 
it  was  docked  in  favor  of  a  person  to 
whom  the  tenant  in  tail  had  previously 
contracted  to  sell  it.  February,  1772, 
ch.  77,  78,  Id.  641,  643.  Orndoff  v.  Tur- 
man, 2  Leigh  200. 

The  act  of  November,  1769,  ch.  77, 
Id.  455,  presents  a  very  striking  case. 
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It  is  as  follows:  Richard  Johnson,  be- 
ing seized  of  lands  in  tail,  with  divers 
remainders  over,  conveyed  the  same 
by  indenture  bearing  date  June  7,  1744, 
to  John  Robinson,  who,  with  others 
claiming  under  him,  remained  in  pos- 
session until  November,  1769.,  It  be- 
ing then  discovered  that  Johnson  had 
only  an  estate  tail  in  the  lands,  and 
that  the  purchasers  were  likely  to  be 
disturbed  in  their  title,  and  the  said 
Johnson  and  his  family  involved  in  law 
suits  on  that  account  (from  which  it  is 
manifest  that  he  sold  with  warranty) 
an  application  was  made  to  the  legis- 
lature, in  the  year  1769  (twenty-five 
years  after  the  sale,  and  while  the  dis- 
continuance worked  by  the  warranty 
was  still, in  force);  whereupon  an  act 
was  passed  docking  the  estate  tail,  and 
vesting  the  entailed  lands  in  the  pur- 
chasers under  Johnson.  Orndoff  v, 
Turman,  2  Leigh  200. 

<ee)  Writ  of  Ad  Quod  Damnum. 

Although  estates  tail  were  not  per- 
mitted, after  the  acts  of  1705,  1710,  to 
be  barred  by  fines  and  recoveries,  yet 
this  could  be  accomplished  by  a  wr't  of 
ad  quod  damnum,  where  the  estate  was 
of  less  value  than  £.200  sterling.  Orn- 
doff V.  Turman,  2  Leigh  200. 

In  1734  (Aug.  c,  6,  §  6,  4  Stat.  Larg. 
400),  the  legislature,  judging  that  a 
small  tract  of  land  would  not  support 
and  perpetuate  a  family,  introduced  the 
writ  of  ad  quod  damnum,  for  docking 
entails.     Carter  v.  Tyler,  1  Call  165. 

In  the  revised  law  of  1748,  the  per- 
mission of  the  writ  of  ad  quod  dam- 
num, was  continued  till  the  revolution. 
Orndoff  v.  Turman,  2  Leigh  200;  Car- 
ter V.  Tyler,  1  Call  165,  182. 

Tenant  in  tail  (before  our  act  of  as- 
sembly for  docking  entails)  might  by 
a  deed  of  bargain  and  sale,  convey  a 
base  fee  (a  defeasible  estate)  voidable 
by  the  issue  in  tail,  but  not  by  himself. 
Ther?fore,  a  tenant  in  tail,  having  bar- 
gained and  sold  to  his  own  heir  at  law 
in  fee,  could  not  afterwards  sue  out  a 
writ  of  ad  quod  damnum  to  bar  the  en- 


tail; being  no  longer  seised  of  an  es- 
tate tail,  which  was  absolutely  neces- 
sary to  authorize  him  to  sue  out  such 
a  writ.  Gleeson  v.  Scott,  3  Hen.  &  M. 
278. 

(ff)    Barring    Ipso    Facto    by  Acts  of 
177e,  1786. 

See  ante,  "Abolition  by  Statute,"  III, 
A,  2,  c,  (4),  (c). 
(g)  Incidents. 

Inalienable. — Estates  tail,  by  the 
statute  de  donis  were  made  inalienable 
and  neither  the  issue  nor  the  remain- 
derman could  be  barred.  Orndoff  v. 
Turman,  2  Leigh  200.  See  ante,  "Pro- 
visions of  Statute  De  Donis,"  III,  A,  2, 
c,  (4),  (b),  bb;  "Barring  the  Entail," 
III,  A,  2.  c,  (4),  (f),  bb. 

Barrable. — See    ante,    "Barring    the 
Entail,"  III,  A,  2,  c,  (4),  (f),  bb. 
8.    Estates    Not    of    Inheritance — ^Life 
E^states. 

a.  Definition. 

An  estate  for  life  is  a  freehold  es- 
tate, not  of  inheritance,  but  which  is 
held  by  the  tenant  for  his  own  life  or 
the  life  or  lives,  of  one  or  more  other 
persons,  or  for  an  indefinite  period, 
which  may  endure  for  the  life  or  lives 
of  persons  in  being  and  not  beyond  a 
period  of  life.  1  Washb.  Real  Prop.; 
Co.  Litt.  42a;  1  Bouv.  L.  Diet. 

b.  Nature  of  Life  Tenant's  Estate. 
Seised    of    Immediate    Freehold    in 

Possession. — The  tenant  for  life  is 
seized  of  the  immediate  freehold  es- 
tate in  possession.  Koen  v.  Bartlett, 
41  W.  Va.  559,  23  S.  E.  664. 

Possession  Extends  to  Subsurface  as 
Well  as  Surface. — ^The  possession  ex- 
tends from  top  to  bottom,  to  the  sub- 
surface as  much  as  to  the  surface — in 
other  words,  to  the  land  as  a  whole — 
or  the  tenant  for  life  has  a  freehold  as 
well  as  the  tenant  in  fee.  Co.  Litt.  43b, 
4  Com.  Dig.  62;  Koen  v,  Bartlett,  41 
W.  Va.  559,  23  S.  E.  664. 

Mines  of  oil  and  of  gas  in  place  are 
land,  and,  as  such,  go  with  the  inher- 
itance. A  life  tenant  is  vested  with  the 
ownership    thereof   as    land,   as    being 
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seised  of  the  immediate  freehold  in  his 
possession.  Koen  v.  Bartlett,  41  W. 
Va.  559,  23  S.  E.  664. 

Present  Ownership  May  Not  Be  m 
Life  Tenant. — ^The  owner  of  the  fee  in 
expectancy  may  be  vested  in  right  of 
present  ownership,  but  not  have  the 
right  of  present  possession  and  enjoy- 
ment, as  where  a  grantor  conveys  an 
estate  in  fee,  with  a  reservation  of  a 
life  estate  in  himself.  Koen  v,  Bart- 
lett. 41  W.  Va.  559,  23  S.  E.  664.  See 
also.  Hurst  v.  Hurst,  7  W.  Va.  289. 

It  is  well  settled  that  a  fee  may  be 
granted  with  reservation  of  the  usu- 
fruct for  life.  Koen  v.  Bartlett,  41  W. 
Va.  559,  23  S.  E.  664. 

c.  Kinds. 

(1)  Conventional  Life  Estates. 

A  conventional  life  estate  is  one  cre- 
ated by  the  express  act  of  the  parties, 
by  deed  or  will.  2  Minor's  Inst.  97; 
Koen  V.  Bartlett,  41  W.  Va.  559,  23  S. 
E.  664.  I 

Thus,  a  conventional  life  estate  is 
created,  where  a  grantor  conveys  by 
deed  an  estate  in  fee  simple,  but  re- 
tains full  control  of  the  land  granted 
in  all  respects  and  for  all  purposes  dur- ! 
ing  his  lifetime.  Koen  v.  Bartlett,  41 
W.  Va.  559,  23  S.   E.  664.  \ 

An  estate  for  the  tenant's  own  life 
if.  in  the  estimation  of  the  law,  a  bet- : 
ter  one  and  of  a  higher  nature  to  him, 
than  one  for  the  life  or  lives,  of  an- , 
other  or  others.    Hurst  v.  Hurst,  7  W. 
Va.  289,  296. 

It  has  been  held,  that  in  construing 
grants  when  the  language  is  equivocal, 
that  construction  is  given  which  is 
most  favorable  to  the  grantee;  where 
a  grant  is  made  to  one  with  no  other 
words  of  limitation,  he  will  be  entitled 
to  an  estate  during  his  own  life,  if  the 
estate  of  the  grantor  will  allow  him  to 
convey  such  an  estate.  Hurst  v.  Hurst, 
7  W.  Va.  289,  296. 

So  when  the  owner  of  land  in  fee 
simple,  conveys  the  land  in  fee  simple, 
reserving  therein  a  "life  estate,"  it 
should  be  construed  as  meaning  an  es- 


tate for  the  life  of  the  grantor  is  re- 
served. Hurst  V.  Hurst,  7  W.  Va.  289, 
296. 

(8)  Legal  Life  Estates. 

(a)  Estates  by  the  Curtesy. 

See  the  title  CURTESY,  vol.  4,  p. 
148. 

(b)  Estates  in  Dower. 

See  the  title  DOWER,  vol.  4,  p.  782. 

d.  Creation. 

In  GeneraL — As  to  what  words  are 
sufficient  in  a  deed  or  will  to  create  a 
life  estate,  see  the  titles  DEEDS,  vol. 
4,  p.  431;  WILLS. 

Estate  Created  by  Reservation.— 
Kerr,  in  his  valuable  work  on  Real 
Property  (vol.  1,  §  588)  says:  "A  life 
estate  may  be  created  by  reservation 
as  well  as  grant.  Thus,  where  land  is 
granted  reserving  to  the  grantor  the 
use  and  control  of  the  lands  during  his 
natural  life,  the  reservation  creates  a 
life  estate  in  the  land  granted,"  citing 
several  authorities.  McDougal  v.  Mus- 
grave,  46  W.  Va.  509,  33  S.  E.  281.  See 
the  title  DEEDS,  vol.  4,  p.  437. 

e.  Incidents. 

(1)  Alienation. 

Burks,  J.,  in  delivering  the  opinion 
in  Camp  v.  Cleary,  76  Va.  140,  says: 
"There  is  respectable  authority,  how- 
ever, for  the  proposition  that  a  condi- 
tion not  to  alien  may  be  annexed  to 
estates  for  life  *  *  *.  'Freedom  of 
alienation,'  says  Professor  Minor,  'is 
not  one  of  the  incidents  of  an  estate 
for  life,  ♦  ♦  ♦  nor  could  it  be, 
without  sometimes  endangering  the  in- 
terests of  him  in  reversion  or  remain- 
der. There  is,  therefore,  no  repug- 
nancy in  a  condition  prohibiting  it  and 
such  conditions  are  good  and  valid/ " 
2  Minor's  Inst.  252.  See  the  title  RE- 
STRAINT ON  ALIENATION. 

(2)  Tenant's  Right  to  Use  and  Enjoy- 
ment. 

(a)  In  GeneraL 

A  tenant  for  life  has  the  right  of  use 
and  enjoyment,  "the  immediate  free- 
hold, and  therefore   the  sole  right  to 
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hold,  use,  and  enjoy."  Jarvis  v,  Graf- 
ton, 44  W.  Va.  453,  30  S.  E.  178;  Koen 
V.  Bartlett,  41  W.  Va.  559,  566,  23  S.  E. 
664,   666. 

(b)  Right  to  Profits, 
aa.  In  GeneraL 

A  life  tenant  is  entitled  to  profits  is- 
suing from  the  land,  during  the  time 
his  freehold  estate  continues.  Koen  v. 
Bartlett,  41  W.  Va.  559,  23  S.  E.  664, 
666. 

The  tenant  of  an  estate  for  life,  un- 
less restrained  by  covenant  or  agree- 
ment, has  a  right  to  the  full  enjoyment 
and  use  of  the  land  and  all  its  profits 
during  his  estate  therein,  including 
mines  of  oil  or  gas  open  when  his  life 
estate  begins,  or  lawfully  opened  and 
worked  during  the  existence  of  such 
estate.  Koen  v.  Bartlett,  41  W.  Va. 
559,  23  S.  E.  664. 

An  owner  in  fee  simple  makes  an  oil 
and  gas  lease  for  a  term  of  five  years, 
and  as  much  longer  as  the  premises 
are  operated  for  oil  and  gas,  or  the 
rent  for  failure  to  commence  operating 
is  paid  for,  among  other  things,  one- 
eighth  part  of  all  oil  produced  and 
saved,  to  be  delivered  in  the  pipe  lines 
to  the  credit  of  the  lessor.  The  lessor 
then  sells  and  conveys  one  undivided 
moiety  or  the  one-sixteenth  part  of  all 
the  oil  produced  and  saved.  After- 
wards, but  before  any  oil  is  bored  for 
or  produced,  the  lessor  sells,  grants, 
and  conveys  the  land  in  fee  simple  to 
his  six  children,  to  each  one  a  part,  by 
metes  and  bounds,  in  consideration  of 
natural  love  and  affection,  by  deed  of 
general  warranty,  "except  that  the 
party  of  the  second  part  takes  the 
same  subject  to  any  lease  for  oil  or 
gas  made  by  the  party  of  the  first  part 
or  any  sale  of  royalty  for  oil  or  gas 
made  by  him;"  and,  by  the  same  deed, 
he  retains  full  control  of  said  land  in 
all  respects,  and  for  all  purposes,  dur- 
ing his  lifetime.  Soon  thereafter  oil 
wells  are  bored,  and  oil  produced, 
saved,  and  put  in  the  pipe  lines  in 
Urge  quantities.     Held,  the  one-eighth 


royalty  goes  of  right  to  the  tenant  for 
life,  and  his  grantees  during  the  con- 
tinuance of  the  estate  for  life,  and  not 
to  the  owners  in  fee  of  the  estate  ex- 
pectant thereon.  Koen  v.  Bartlett,  41 
W.  Va.  559,  23  S.  E.  664. 
bb.  Meaning  of  Term  "Profit." 

The  term  "profit,"  in  law,  compre- 
hends the  produce  of  the  soil,  whether 
it  arise  above  or  below  the  surface,  in- 
cluding the  produce  of  mines  as  well 
as  herbage  growing  on  the  surface. 
Koen  V.  Bartlett,  41  W.  Va.  559,  23  S. 
E.  664. 
CO.  Entitled  to  Usufruct  of  Land. 

The  life  tenant  has  the  usufruct  of 
the  land.     University  v.  Tucker,  31  W. 
Va.  621,  8  S.  E.  410. 
dd.    Entitled  to  Annual  Produce. 

The  life  tenant  can  enjoy  the  annual 
produce  of  the  land  during  life.     Uni- 
versity V.  Tucker,  31  W.  Va.  621,  8  S. 
E.  410. 
ee.  Right  to  Work  "Open  Mines." 

See  the  title  MINES  AND  MINER- 
ALS. 

In  General. — The  rule  is  well  settled 
that  a  tenant  for  life,  when  not  pre- 
cluded by  restaining  words,  mffjr  not 
only  work  "open  mines,"  but  may  work 
them  to  exhaustion.  Koen  v.  Bartlett, 
41  W.  Va.  559,  23  S.  E.  664. 

It  is  settled  law  that  the  rents  of  an 
"open  mine"  are  income  and  go  to  the 
tenant  for  life.  Koen  v,  Bartlett,  41 
W.  Va.  559,  23  S.  E.  664. 

Lawfulness  of  severance  and  conver- 
sion into  personalty  seems  to  be  the 
reason  of  the  doctrine  of  the  life  ten- 
ant's right  to  rents  and  profits  pro- 
duced from  "open  mines."  Koen  v. 
Bartlett,  41  W.  Va.  559,  23  S.  E.  664. 

What  Constitutes  "Open  Mine."— A 
mine  lawfully  leased  to  be  opened  is 
an  "'open  mine,"  within  the  reason  of 
the  rule.  Koen  v.  Bartlett,  41  W.  Va. 
559,  23   S.   E.  664. 

A  mine  lawfully  leased  to  be  opened, 
being  an  "open  mine"  within  the  rea- 
son of  the  rule,  when  lawfully  opened 
and  worked,  during  the  time  that  the 
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freehold  estate  of  the  life  tenant  con- 
tinues, the  profits  issuing  therefrom, 
thus  being  lawfully  severed  and  pro- 
duced, belong  of  right  to  him.  Koen 
V.  Bartlett,  41  W.  Va.  559,  23  S.  E.  664. 
(8)  Duty  to  Preserve  Corpus  of  In- 
heritance. 

It  is  the  duty  of  the  life  tenant  to 
spare  and  preserve  the  corpus  of  the 
inheritance.     Koen  v.   Bartlett,   41  W. 
Va.  559,  23  S.  E.  664. 
(4)  Liability  for  Waste. 

See  the  title  WASTE. 

(a)  In  General. 

It  is  well  settled  that  a  life  tenant 
is  liable  for  committing  waste,  causing 
injury  to  the  estate  of  inheritance. 
University  v.  Tucker,  31  W.  Va.  621, 
8  S.  E.  410. 

While  tlic  tenant  can  enjoy  the  an- 
nual produce  of  the  land  during  life, 
yet  he  must  not  do  any  damage  to  the 
absolute  property  in  the  remainderman. 
University  v.  Tucker,  31  W.  Va.  621, 
8  S.  E.  410. 

(b)  What  Constitutes  Waste  by  Ten- 
ant 

In  General. — Any  act  on  the  part  of 
a  tenant,  by  wliich  the  substance  of 
the  inheritance  is  taken,  constitutes 
waste.  University  v.  Tucker,  31  W. 
Va.  621,  8  S.  E.  410. 

A  life  tenant  can  not  dig  for  gravel 
or  lime,  clay,  brick,  earth,  stone,  or 
the  like,  unless  for  repair  of  the  build- 
ings, or  the  manuring  of  the  lands. 
University  v.  Tucker,  31  W.  Va.  621, 
8  S.  E.  410. 

Cutting  Turf  on  Bog  Lands.— The 
life  tenant  can  not  cut  turf  on  bog 
lands  for  sale.  1  Co.  Litt,  54  b.  Uni- 
versity V.  Tucker,  31  W.  Va.  621,  8  S. 
E.  410. 

Taking  Rock  for  Paving  Streets.— It 
is  held,  to  be  waste  for  the  life  tenant 
to  take  rock  from  the  land  for  the  pur- 
pose of  paving  the  streets  of  a  city. 
University  v.  Tucker,  31  W.  Va.  621, 
8  S.  E.  410. 

Taking  Clay  for  Manufacture  of 
Brick. — ^The  taking  of    clay    from  the 


soil  by  a  life  tenant,  and  manufacturing 
the  same  into  brick,  and  selling  the 
same,  is  waste.  It  is  taking  the  very 
substance  of  the  inheritance.  Univer- 
sity V.  Tucker,  31  W.  Va.  621,  8  S.  E. 
410. 

(c)  Action  to  Enjoin  Waste  by  Life 
Tenant 
A  contingent  remainderman  may 
maintain  an  injunction  to  restrain  waste 
by  a  life  tenant.  University  v.  Tucker, 
31  W.  Va.  621,  8  S.  E.  410.  See  the 
titles  INJUNCTIONS;  REMAIN- 
DERS, REVERSIONS  AND  EXEC- 
UTORY INTERESTS. 

(6)  Duty  of  Remainderman  or  Rever- 
sioner to  Refrain  from  Injuring 
Life  Esute. 

See  the  title  REMAINDERS,  RE- 
VERSIONS AND  EXECUTORY  IN- 
TERESTS. 

While  it  is  the  duty  of  the  life  ten- 
ant to  spare  and  preserve  the  corpus 
of  the  inheritance,  it  is  the  duty  of  the 
owner  of  the  fee  in  expectancy  to  wait, 
for  they  have  no  present  right  of  use 
and  enjoyment,  and  can  not  exercise 
any  right  by  anticipation.  Their  re- 
spective duties  point  out  their  respec- 
tive rights.  Koen  v.  Bartlett,  41  W.  Va. 
559,  32  S.  E.  664. 

The  owners  of  the  inheritance  have 
no  more  right  to  approach  by  a  tunnel, 
and  break  and  enter  the  superficial 
close  of  a  life  tenant,  than  they  have 
to  break  and  enter  his  close  on  the  sur- 
face. Their  estate  of  inheritance  is 
vested  in  right  of  interest,  but  not  in 
right  of  enjoyment.  Their  estate  is  ex- 
pectant on  the  determination  of  the 
life  estate.  Koen  v.  Bartlett,  41  W.  Va. 
559,  23  S.  E.  664. 

(6)  Action  to  Recorer  Damages  for  In- 
jury to  Estate. 

In  General. — A  tenant  for  life  in 
actual  possession,  may  sue  for  any  tres- 
pass affecting  his  immediate  residential 
interest.  Jordan  v.  Benwood,  42  W. 
Va.  312,  26  S.  E.  266;  Yeager  v.  Fair- 
mont, 43  W.  Va.  259,  27  S.  E.  234.  See 
the  title  TRESPASS. 
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A  life  tenant  in  possession  is  entitled 
to  sue  for  damages  done  the  property, 
by  which  the  rental  value  thereof  is 
diminished  or  destroyed.  Johnson  v. 
Chapman,  43  W.  Va.  639,  28  S.  E.  744. 

Where  Injury  Affects  Both  Life  Es- 
tate and  Remainder. — ^Where  a  tort 
upon  realty  affects  both  the  estates  of 
a  tenant  for  life  and  that  of  a  remain- 
derman or  reversioner,  each  may  sue 
separately,  and,  as  the  damages  are  ap- 
portionable,  each  recovers  damages  to 
cover  the  injury  done  to  his  estate. 
Neither  can  recover  damages  covering 
the  entire  injury  to  both  estates.  Jor- 
dan V.  Benwood,  42  W.  Va.  312,  26  S. 
E.  266;  Yeager  v.  Fairmont,  43  W.  Va. 
259,  27  S.  E.  234. 

Where  ah  adjoining  lot  injured  by 
raising  the  grade  of  a  street,  and  cast- 
ing surface  water  thereon,  is  held  by 
M.  E.  as  a  ten«int  for  life,  and  G.  G.  is 
entitled  to  the  remainder  in  fee,  and 
said  M.  E.  and  G.  G.  are  engaged  in  a 
mercantile  business  as  partners  in  a 
storeroom  upon  said  lot,  which  store- 
room is  permanently  injured  by  said 
surface  water,  said  M.  E.  and  G.  G. 
can  not  recover  in  the  same  action  for 
damages  done  to  the  life  estate,  and 
the  remainder,  and  the  joint  mercantile 
business  by  raising  the  grade  of  said 
street,  and  causing  the  surface  water  to 
flow  on  said  lot.  Yeager  v.  Fairmont, 
43  W.  Va.  259,  27  S.  E.  234;  Jordan  v. 
Benwood,  42  W.  Va.  312,  26  S.  E.  266. 
See  the  title  ABUTTING  OWNERS, 
vol.  1,  p.  60. 

Measure  of  Damages. — ^The  tenant 
for  life  recovers  for  damages  only  for 
present  injury,  covering  his  entire  term. 
Jordan  v.  Benwood,  42  W.  Va.  312,  26 
S.  E.  266;  Yeager  v.  Fairmont,  43  W. 
Va.  259,  27  S.  E.  234. 

Where  a  life  tenant  in  possession 
sues  for  damages  to  property,  by  which 
the  rental  value  thereof  is  diminished 
or  destroyed,  the  measure  of  damages, 
as  in  other  cases,  is  the  amount  neces- 
sary to  make  good  the  loss,  which 
must  be  determined  by  the  jury  from 


the  facts  and  circumstances,  shown  in 
the  evidence.  Johnson  v.  Chapman,  43 
W.  Va.  639,  28  S.  E.  744. 

(7)  Action  to  Enjoin  Unlawful  Taking 
of  Premises. 

A  tenant  for  life  having  the  immedi- 
ate freehold,  and  therefore  the  sole 
right  to  hold,  use,  and  enjoy,  may  sue 
out  an  injunction  to  restrain  a  town 
from  opening  streets  and  alleys  through 
his  premises,  against  his  consent,  with- 
out first  having  the  same  lawfully 
taken  and  condemned,  and  compensa- 
tion of  such  person,  ascertained  in  the 
manner  prescribed  by  law.  Jarvis  v, 
Grafton,  44  W.  Va.  453,  30  S.  E.  178. 
See  the  titles  EMINENT  DOMAIN, 
ante,  p.  66;  INJUNCTIONS. 

(8)  Liability  for  Taxes. 

A  life  tenant  must  himself  pay  the 
taxes  upon  the  property.  Irwin  v. 
Zane,  15  W.  Va.  646.  See  the  title 
TAXATION. 

Where  a  life  tenant  and  the  remain- 
derman are  in  possession  of  real  estate, 
which  is  assessed  in  the  name  of  the 
remainderman,  and  the  taxes  are  paid, 
by  him,  the  estate  of  ss^id  life  tenant 
will  not  be  forfeited  to  the  state  by 
reason  of  his  failure  to  have  said  life 
estate  assessed  on  the  land  books,  or 
to  pay  the  taxes  thereon.  McDougal 
V.  Musgrave,  46  W.  Va.  509,  33  S.  E. 
281. 

(9)  Forfeiture. 

See  the  title  PENALTIES  AND 
FORFEITURES. 

Mere  words  can  never  work  a  for- 
feiture of  an  estate  for  life.  Gale  v. 
Oil  Run  Petroleum  Co.,  6  W.  Va.  200. 

The  denial  orally,  by  a  tenant  for 
life,  of  his  landlord's  title,  and  the  as- 
sertion that  he  owns  the  land  in  fee, 
owes  no  rent  for  them,  does  not  work 
a  forfeiture  of  the  term,  or  authorize 
the  landlord  to  maintain  ejectment  for 
the  land  demised.  Gale  v.  Oil  Run  Pe- 
troleum Co.,  6  W.  Va.  200. 

If  a  tenant  for  life  by  deeds  of  lease 
and  release,  under  the  statute  of  uses, 
conveys  the  fee,  it  creates  no  forfeiture. 
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because  the  conveyance  has  its  opera- 
t>on  under  the  statute  of  uses,  and 
therefore  the  grantor  could  pass  no 
•greater  estate  than  he  could  lawfully 
part  with.  Pendleton  v.  Vandevier,  1 
Wash.  381. 

Forfeiture  of  Life  Estate  in  Slaves. 
— As  to  forfeiture  of  a  life  estate  in 
slaves  by  removal  of  such  slaves  from 
the  state  by  the  life  tenant,  see  the 
titles  PENALTIES  AND  FORFEI- 
TURES; SLAVES. 

(10)  Merger  in  Pee. 

As  to  merger  of  a  life  estate  in  a  fee 
simple,  see  the  title  MERGER. 

(11)  Effect  of  Rule  in  Shelle/s  Case. 
As  to  the  effect  of  the  operation  of 

the  rule  in  Shelley's  case,  enlarging  a 
life  estate  into  a  fee  simple  or  a  fee 
tail,  see  the  title  SHELLEY'S  CASE, 
RULE  IN. 

B.  ESTATES   LESS   THAN    FREE- 
HOLD. 
1.  Estates  for  Years. 

See  the  title  LANDLORD  AND 
TENANT. 

Power  of  Alienation. — Burks,  J.,  in 
delivering  the  opinion  in  Cs^mp  v. 
Cleary,  76  Va.  140,  says:  "There  is 
respectable  authority,  however,  for  the 
proposition,  that  a  condition  not  alien 
may  be  annexed  to  estates  for  years 
*  *  *.  'Freedom  of  alienation,*  says 
Professor  Minor,  *is  not  one  of  the  in- 
cidents of  an  estate  for  years,  ♦  ♦  ♦ 
nor  could  it  be,  without  sometimes  en- 
dangering the  interests  of  him  in  rever- 
sion or  remainder.  There  is,  therefore, 
no  repugnancy  in  a  condition  prohib- 
iting it  and  such  conditions  are  good 
and  valid.*"  2  Minor's  Inst.  252.  See 
the  title  RESTRAINT  ON  ALIENA- 
TION. 

Action  for  Injury  to  Estate. — A  ten- 
ant for  years  in  actual  possession  may 
sue  for  any  trespass  affecting  his  im- 
mediate residential  interest.  Jordan  v. 
Ben  wood,  42  W.  Va.  312,  26  S.  E.  266; 
Yeager  v.  Fairmont,  43  W.  Va.  259,  27 
S.  E.  234. 

Measure    of    Damages.— The    tenant 


for  years  recovers  for  damages  only 
for  present  injury,  covering  his  entire 
term,  if  it  affects  the  entire  term.  Jor- 
dan V.  Benwood,  42  W.  Va.  212,  26  S. 
E.  266;  Yeager  v.  Fairmont,  43  W.  Va. 
259,  27  S.  E.  234. 

Forfeiture. — Mere  words  can  never 
work  a  forfeiture  of  an  estate  for  years. 
Gale  V.  Oil  Run  Petroleum  Co.,  6  W. 
Va.  200. 

The  denial  orally,  by  a  tenant  for 
years,  of  his  landlord's  title,  and  the 
assertion  that  he  owes  the  land  in  fee, 
and  owes  no  rent  for  them,  does  not 
work  a  forfeiture  of  the  term,  or  au- 
thorize the  landlord  to  maintain  eject- 
ment for  the  land  demised.  Gale  v.  Oil 
Run  Petroleum  Co.,  6  W.  Va.  200. 

8.  Estates  at  Will. 

See  the  title  LANDLORD  AND 
TENANT. 

a.  Definition. 

A  tenancy  at  will  is  created  when 
lands  or  tenements  are  let  by  the  one 
man  to  another  to  have  and  to  hold  to 
him  at  the  will  of  the  lessor  by  force 
of  which  lease  lessee  is  in  possession. 
In  such  case,  the  lessee  is  called  a  ten- 
ant at  will,  because  he  h^s  no  certain 
or  sure  estate,  for  the  lessor  may  put 
him  out  at  any  time  it  may  please  him. 
Jones  V.  Temple,  87  Va.  210,  12  S.  E. 
404. 

b.  At  Will  of  Both  Parties. 

In  General. — Lord  Coke  says,  every 
lease  at  will  must,  at  law,  be  at  the 
will  of  both  ps^rties.  Jones  v.  Temple, 
87  Va.  210,  12  S.  E.  404.  See  also. 
Cowan  V.  Radford  Iron  Co.,  83  Va. 
547,  3  S.  E.  120;  Eclipse  Oil  Co.  v. 
South  Penn  Oil  Co.,  47  W.  Va.  84,  34 
S.  E.  923;  Trees  v.  Eclipse  Oil  Co.,  47 
W.  Va.  107,  34  S.  E.  933. 

Blackstone  says  (Book  2,  135):  "But 
every  estate  at  will  is  at  the  will  of 
both  parties,  landlord  and  tenant;  so 
that  either  of  them  may  determine  his 
will,  and  quit  his  connection  with  the 
other  at  his  own  pleasure."  Cowan  i\ 
Radford  Iron  Co.,  83  Va.  547,  3  S.  E 
120. 
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Kent  says  (vol.  4,  p.  Ill):  "It  was 
determined  very  anciently  by  the  com- 
mon law,  and  upon  principles  of  justice 
and  policy,  that  estates  at  will  were 
equally  at  the  will  of  both  parties,  and 
neither  of  them  w^s  permitted  to  exer- 
cise his  pleasure  in  a  wanton  manner, 
and  contrary  to  equity  and  good  faith." 
Cowan  V.  Radford  Iron  Co.,  83  Va. 
547,  3  S.  E.  120. 

As  was  said  by  Downey,  C.  J.,  in 
Knight  V.  Indiana  Coal  and  Iron  Co., 
47  Ind.  105:  "It  is  a  well-settled  and 
well-known  rule  of  law  that  a  lease  or 
estate,  which  is  at  the  will  of  one  of 
the  parties,  is  equally  at  the  will  of  the 
other  party.  One  of  them  is  no  more 
and  no  further  bound  than  the  other. 
As  the  lessee  in  this  case  had  the  clear 
right,  at  his  will,  to  terminate  the  ten- 
ancy at  any  time,  so  also  had  the 
lessor.  It  can  not  be  otherwise." 
Cowan  V.  Radford  Iron  Co.,  83  Va.  547, 
3  S.  E.  120. 

Presumption  as  to  Will  of  Lessee. — 
Therefore,  w'hen  a  lease  is  made  to 
have  and  to  hold  at  the  will  of  the 
lessor  the  law  requires  it  to  be  at  the 
will  of  the  lessee  also.  Jones  v.  Tem- 
ple, 87  Va.  210,  12  S.  E.  404. 

Presumption  as  to  Will  of  Lessor. — 
So  it  is,  when  the  lease  is  made  to  have 
and  to  hold  at  the  will  of  the  lessee; 
this  must  be  also  at  the  will  of  the 
lessor.  Jones  v.  Temple,  87  Va.  210, 
12  S.  E.  404. 

c.  Kinds  of  Estates. 

(1)  Estates  Created  by  Express  Words. 

Estates  at  will  may  be  and  usually 
are  created  by  express  words.  Jones 
V,  Temple,  87  Va.  210,  12  S.  E.  404. 

(2)  Estates  Arising  by  Implication. 
In    General. — Estates    at    will    may 

arise  by  implication  as  well  as  by  ex- 
press words.  Jones  v.  Temple,  87  Va. 
210,  12  S.  E.  404. 

Tenants  for  Years  Holding  Over  and 
Continuing  to  Pay  Rent. — Thus,  where 
a  tenant  for  years  holds  over  his  lease 
2ind   continues   to   pay   rent  as  before, 


such  payment  and  an  acceptance  of 
rent  will  amount  to  a  lease  at  will. 
Jones  V.  Temple,  87  Va.  210,  12  S.  E. 
404. 

Entry  under  Contract  of  Purchase 
Not  Complied  with. — Upon  principles 
similar  to  those  by  which  a  tenant  for 
years  holding  over  and  continuing  to 
pay  rent  is  deemed  a  tenant  at  will,  so 
where  a  person  enters  under  a  contract 
of  purchase,  which  he  has  not  complied 
with,  this  would  be  a  tenancy  at  will, 
for  the  possession  of  the  tenant  is  by 
virtue  of  and  determined  by  the  con- 
sent of  the  vendor;  it  is  not  adverse, 
but,  as  the  only  other  alternative,  it  is 
a  tenancy  at  the  will  of  the  vendor. 
Jones  V.  Temple,  87  Va.  210,  12  S.  E. 
404. 

Where  a  tenancy  at  will  is  created 
by  a  person  entering  under  a  contract 
of  purchase  which 'he  has  not  complied 
with,  it  is  immaterial  whether  the  con- 
tract was  in  writing  or  by  parol,  as  in 
either  case  the  possession  of  the  tenant 
is  with  the  consent  of  the  owner  of  the 
land  and  lawful.  Jones  v.  Temple,  87 
Va.  210,  12  S.  E.  404. 

Occupancy  of  Land  without  Pre- 
scribed Lease  or  Reservation  of  Rent. 
— A  person  occupying  land  when  no 
lease  is  prescribed  and  without  any  res- 
ervation of  payment  of  rent,  is  a  tenant 
at  will.  Jones  v.  Temple,  87  Va.  210,  12 
S.  E.  404. 

Executory  Gas  and  Oil  Lease  Pro- 
viding for  Surrender  without  Payment 
of  Rent,  etc. — An  executory  gas  and 
oil  lease,  which  provides  for  its  sur- 
render at  ^ny  time,  without  payment 
of  rent  or  fulfillment  of  any  of  its  cove- 
nants on  the  part  of  the  lessee,  creates 
a  mere  right  of  entry  at  will,  which 
may  be  terminated  by  the  lessor  at  any 
time  before  it  is  executed  by  the  lessee. 
Eclipse  Oil  Co.  v.  South  Penn  Oil  Co,, 
47  W.  Va.  84,  34  S.  E.  923;  Trees  v. 
Eclipse  Oil  Co.,  47  W.  Va.  107,  34  S. 
E.  933.  See  the  titles  LANDLORD 
AND  TENANT:  MINES  AND  MIN-* 
ERALS. 
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d  Termination  of  Estate- 
(1)  In  GreneraL 

From  the  very  nature  of  an  estate  at 
will,  the  lessee  has  no  certain  or  sure 
estate,  it  follows  that  the  lessor  may 
put  him  out  and  end  his  estate  at  any 
time  it  may  please  him.  Jones  v.  Tem- 
ple, 87  Va.  210,  12  S.   E.  404. 

Of  the  acts  which  amount  to  a  de- 
termination of  an  estate  at  will  on 
either  side,  the  first  and  most  obvious 
mode  of  determinating  it  by  the  lessor 
is  an  express  declaration  that  the  lease 
shall  hold  no  longer  which  must  either 
be  made  on  the  land  or  else  notice  of 
it  be  given  to  the  lessee.  Jones  v. 
Temple,  87  Va.  210,  12  S.  E,  404. 

An  executory  gas  and  oil  lease,  which 
provides  for  its  surrender  at  any  time, 
without  payment  of  rent  or  fulfiHment 
of  any  of  its  covenants  on  the  part  of 
the  lessee,  creates  a  mere  right  of  en- 
try at  will,  which  may  be  terminated 
by  the  lessor  at  any  time  before  it  is 
executed  by  the  lessee.  Eclipse  Oil 
Co.  V,  South  Penn  Oil  Co.,  47  W.  Va. 
84.  34  S.  E.  923;  Trees  v.  Eclipse  Oil 
Co.,  47  W.  Va.  107,  34  S.  E.  933. 

"Under  the  provisions  of  the  lease  in 
controversy,  there  was  no  obligation 
upon  the  lessee  to  explore  or  pay  rent; 
but  he  reserved  the  voluntary  option 
to  surrender  it  at  any  time,  without 
legal  obligation  to  do  anything  or  pay 
anything.  Hence  the  lessor  had  the 
right  to  vacate  it  at  any  time  while  in 
an  executory  state.  The  lessee  had  the 
right  at  any  time  to  say,  *This  lease  is 
at  an  end,'  and  thus  put  a  complete 
end  to  the  rights  of  both  parties  under 
it  It  therefore  created  a  mere  state 
at  their  will  and,  being  at  their  will, 
it  was  at  the  will  of  the  lessor  also. 
There  is  no  escape  from  this  con- 
clusion, and  it  h^s  been  the  law,  undis- 
puted, from  time  immemorial.  2  Bl. 
Comm.  145;  4  Kent,  Comm.  Ill; 
Washb.  Real  Prop.  505;  Co.  Inst.  55a." 
Eclipse  Oil  Co.  v.  South  Penn  Co.,  47 
W.  Va.  84,  34  S.  E.  923. 
<8)  Right  to  Terminate  Mutual. 

If  one  party  may  terminate  an  estate 


at  his  will,  so  may  the  other.  The 
right  to  terminate  is  mutual.  Cowan 
V.  Radford  Iron  Co.,  83  Va.  547,  3  S. 
E.  120;  Jones  v.  Temple,  87  Va.  210,  12 
S.  E.  404;  Eclipse  Oil  Co.  v.  South 
Penn  Oil  Co.,  47  W.  Va.  84,  34  S.  E. 
923;  Trees  v.  Eclipse  Oil  Co.,  47  W. 
Va.  107,  34  S.  E.  933. 

Where  the  minerals  in  certain  land 
are  sold  with  the  usual  mining  rights 
to  begin  at  any  time  after  date  of  the 
agreement,  with  no  time  fixed  for  their 
ending,  whilst  the  compensation  is  to 
be  paid  quarterly,  as  the  iron  ore  is 
mined;  but  lessee  to  have  the  privilege 
of  removing  from  the  land  at  any  time 
any  machinery,  etc.,  erected  by  him; 
and  lessee  has  abandoned  and  failed  to 
mine,  and  pay  anything  quarterly,  he 
must  be  held  to  have  terminated  the  es- 
tate, as  he  had  the  right  to  do,  and 
lessor  is  no  more  and  no  further  bound 
thereby.  Cowan  v.  Radford  Iron  Co., 
83  Va.  547,  3  S.  E.  120.  See  the  titles 
MINES  AND  MINERALS;  LAND- 
LORD AND  TENANT. 

(3)  Death  of  Party. 

The  death  of  one  of  the  parties  to  a 
tenancy  at  will,  terminates  the  estate. 
Trees  r.  Eclipse  Oil  Co.,  47  W.  Va.  107, 
34  S.  E.  933. 

(4)  Notice   of   Determination  to   End 
Estate. 

(a)  In  General. 

A  tenant  at  will  is  entitled  to  notice 
of  the  determination  of  the  lessor  to 
end  the  lease.  Jones  v.  Temple,  87  Va. 
210,  12  S.  E.  404;  Eclipse  Oil  Co.  v. 
South  Penn  Oil  Co.,  47  W.  Va.  84,  34 
S.  E.  923. 

(b)  Demand  of  Possession  or  Notice 
to  Quit 

Notice  being  necessary  for  the  pro- 
tection of  a  tenant  about  to  be  dispos- 
sessed, this  may  be  by  demand  of  pos- 
session or  notice  to  quit.  4  Kent. 
Comm.  112;  Bl.  Comm.  146;  Eclipse 
Oil  Co.  V.  Smith  Penn  Oil  Co.,  47  W. 
Va.  84,  34  S.  E.  923. 
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(c)  Re-Leasing  of  Premises. 

Where  there  's  no  possession,  and 
no  injury  can  result  to  the  lessee,  such 
as  the  loss  of  crops,  and  re-leasing  of 
the  same  premises,  is  a  sufficient  no- 
tice. Eclipse  Oil  Co.  v.  South  Penn 
Oil  Co.,  47  W.  Va.  84,  34  S.  E.  923. 

(d)  Re-£ntry. 

Re-entry  is  always  sufficient  notice, 
but  there  can  be  no  re-entry,  where 
the  lessee  has  never  been  in  posses- 
sion. Eclipse  Oil  Co.  v.  South  Penn 
Oil  Co.,  47  W.  Va.  84,  34  S.  E.  923. 

(e)  Tenant  Entitled  to  Reasonable  No- 
tice. 

aa.  In  General. 

A  tenant  at  will  is  entitled  to  reason- 
able notice  of  the  determination  of  the 
lessor's  will  before  he  is  obliged  to 
quit.  Jones  v.  Temple,  87  Va.  210,  12 
S.  E.  404. 

bb.  What  Constitutes  Reasonable  No- 
tice. 

Question  of  Law. — What  is  reasona- 
ble notice  of  such  determination  of  the 
lessor  to  end  the  lease  is  a  question  of 
law  to  be  determined  by  the  particular 
circumstances  of  each  case.  Jones  v. 
Temple,  87  Va.  210,  12  S.  E.  404. 

Must  Be  Sufficient  Time  to  Take 
Emblements  and  Remove  Family  and 
Property. — ^The  time  must  be  sufficient 
to  enable  the  lessee  to  take  the  emble- 
ments, and  remove  his  family,  his  fur- 
niture, and  other  property.  Jones  v. 
Temple,  87  Va.  210,  12  S.  E.  404. 

(f)  Previous  Demand  of  Possession 
Essential  to  Ejectment. 

See  the  title  EJECTMENT,  vol.  4, 
p   871. 

Purchaser  of  land  by  parol  holding 
possession  is  a  tenant  at  will,  and  can 
not  be  ejected  by  a  grantee  of  the 
vendor  without  a  previous  demand  of 
possession  and  a  refusal  to  surrender, 
or  other  wrongful  act  by  him.  Jones 
V,  Temple,  87  Va.  210,  12  S.  E.  404. 

"In  the  case  of  Right  v.  Beard,  de- 
cided in  the  court  of  King's  bench  in 


1810,  13  East  219,  it  was  held,  that 
"one  who  is  put  into  possession,  upon 
an  agreement  to  purchase  the  land, 
can  not  be  ousted  by  ejectment  before 
his  lawful  possession  is  determined  by 
demand  of  possession  or  otherwise. 
Birch  V.  Wright,  1  Term  Rep.  383, 
opinion  of  Buller,  J."  Jones  v.  Tem- 
ple, 87  Va.  210,  12  S.  E.  404. 

To  the  same  effect  is  Goodtitle  v. 
Herbert,  4  Term  Rep.  680,  opinion  of 
Lord  Kenyon,  Ch.  J.,  where  it  was 
held,  upon  a  parol  agreement  to  lease 
land  for  four  years,  that  such  only  ere* 
ates  a  tenancy  at  will,  and  if  that  ten- 
ancy be  not  determined  before  the  day 
of  the  demise  laid  in  the  declaration, 
that  the  plaintiff  could  not  recover  in 
ejectment.  Deane  v.  Rawlins,  10  East 
201;  Doe  v.  Jackson,  1  Barn.  &  Cress. 
448;  1  Inst.  57;  Lit,  {  68;  Lom.  Dig.  1., 
192.  This  rule  of  the  English  common 
law  is  the  law  of  this  state.  Jones  v. 
Temple,  87  Va.  210,  12  S.  E.  404.  See 
the  case  of  Williamson  v.  Paxton,  18 
Gratt.  475,  505,  where  it  is  stated,  but 
in  a  case  where  it  did  not  arise. 

In  Twyman  v,  Hawley,  24  Gratt.  512, 
however,  the  question  came  squarely 
up  for  decision,  when  Staples,  J.,  is  re- 
ported as  saying:  "This  record  pre- 
sents but  a  single  question  for  adjudi- 
cation, and  that  is,  whether  a  person 
placed  in  possession  of  land  under  an 
agreement  for  a  purchase,  but  who  is 
in  default  in  the  payment  of  the  pur- 
chase money,  is  liable  to  be  turned  out 
of  possession  by  ejectment  without 
previous  demand  or  notice  by  the 
vendor."  In  which  case  it  was  said, 
that  this  doctrine  we  have  set  forth 
above  had  long  been  established,  and 
that  then  it  had  been  uniformly  held, 
that  the  vendor,  having  placed  the 
vendee  in  possession,  he  can  not,  with- 
out a  demand  of  the  possession  and  a 
refusal  by  the  vendee,  or  some  wrong- 
ful act  by  him  to  determine  such 
possession,  treat  the  vendee  as  a  wrong- 
doer and  a  trespasser,  as  he  must 
assume  him  to  be  in  instituting  an  ac- 
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tion  of  ejectment.  Citing  Right,  etc., 
V.  Beard,  13  East  219,  and  other  cases. 
Asserting  that  the  doctrine  had  re- 
ceived the  sanction  of  this  court,  and 
was  sound  and  just,  and  should  be  ad- 
hered to  by  our  courts.  Jones  v.  Tem- 
ple, 87  Va.  210,  12  S.  E.  404. 


e.   When  Tenant  Entitled  to   Emble- 
ments. 

Where  an  estate  at  will  is  deter- 
mined by  the  lessor,  the  tenant  is  en- 
titled to  the  corn  sown  and  other  em- 
blements. Jones  V,  Temple,  87  Va, 
210,  12  S.  E.  404. 


Elstates  for  L^ife. 

See  the  title  ESTATES,  ante,  p.  160. 

Ustates  Tail. 

See  the  title  ESTATES,  ante,  p.   160. 

ESTIMATE. — Where  a  testator,  who  devised  his  real  estate  to  his  children, 
and  also  a  sum  of  money  to  one  of  them,  so  that  his  estate,  both  real  and  per- 
gonal, not  specifically  given,  shall  be  brought  into  estimate,  and  divided  in 
such  manner  as  to  make  their  portions  equal;  the  sum  of  money  bequeathed 
as  aforesaid,  shall  be  taken  into  the  general  estimate,  although  the  terms 
specifically  given  and  estimate,  do  not  strictly  apply  to  money,  it  being  the 
plain  intention,  inferred  from  the  whole  will,  to  make  all  his  children  equal. 
The  court  said:  "That  it  was  to  be  an  equal  portion,  in  relation  to  what  he 
had  specifically  devised  to  them,  and  not  in  relation  to  his  whole  estate,  in- 
cluding money,  is  not  to  be  inferred  from  the  use  of  the  words  estimate  and 
'specifically  devised,'  in  the  will,  as  was  argued."  Calloway  v.  Langhorne,  4 
Rand.  184. 

ESTIMATION.— See  Farrier  v.  Reynolds,  88  Va.  141,  13  S.  E.  393.  And  see 
the  titles  MORE  OR  LESS;  VENDOR  AND  PURCHASER. 


ESTOPPEL. 

L  Definition  and  General  Considerations,  197. 

A.  Definition  and  General  Nature,  197. 

B.  Underlying  Principles  and  Purpose  of  Doctrine,  197. 

C.  Certainty  Essential  to  All  Estoppels,  198. 

1.  In  General.  198. 

2.  Estoppels  by  Judicial  Records.  198. 

3.  Estoppels  by  Deeds.  198. 

4.  Estoppels  in  Pais,  198. 

D.  Extent  of  Operation,  199. 

E.  Estoppel  Running  with  Lrsnd.  199. 

F.  Estoppel  against  Estoppel,  199. 

II.  Who  Is  Estopped  and  Who  Hay  Take  Advantage  of  Es* 
toppel,  200. 

A.  Parties  and  Privies,  200. 

1.  In  General,  200 

2.  Estoppel  Must  i^e  Mutual  and  Reciprocal,  201. 
D.  Rule  as  to  Strangers.  201. 

C.  Infants  and  Femes  Covert,  201. 
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D.  state,  201. 

E.  Conn  ties  and  Municipalities,  202. 

F.  Corporations,  20S. 

G.  Stockholders,  203. 

IIL  Estoppel  by  Record,  20a. 

A.  In  General,  203. 

B.  Judicial  AdmUsions,  204. 

C.  Judgments,  204. 

D.  Persons  Estopped.  204. 

IV.  Estoppel  by  Deed,  204. 

A.  In  General,  204. 

1.  Doctrine  Stated,  204. 

2.  The  Reason,  205. 

3.  Doctrine  Illustrated,  205. 

4.  Persons  Estopped,  206. 

a.  In  General,  206. 

b.  Maker  or  Grantor,  206. 

c.  Grantee,  207. 

d.  Priyies,  207. 

e.  Strangers,  208. 

f.  Persons  Not  Sui  Juris,  208. 

g.  State— Auditor's  Deed.  208. 

5.  Who  May  Take  Advantage  of  Estoppel  by  Deed.  208. 

a.  In  General— Strangers,  208. 

b.  Party  Procuring  Deed  by  Fraud  or  Misrepresentation,  209. 

c.  Purchaser  for  Value  in  Possession— General  Warranty  Deed  by 

Heir  Apparent,  209. 

6.  Limitation  of  Doctrine,  209. 

a.  Suit  Based  upon  Deed— Does  Not   Extend   to  Collateral  Ac- 

tions, 209. 

b.  In  Regard  to  Character  of  Deed,  209. 

(1)  Auditor's  Deed,  209. 

(2)  Quitclaim  Deed  or  Release,  209. 

(3)  Deed  Must  Be  Valid,  210.. 

(a)  In  General,  210 

(b)  Persons  Not  Sui  Juris,  211. 

(c)  Conveyance  by  Heir  of  Mere  Possibility,  212. 

(d)  Effect  of  Reception  of  Purchase  Money,  212. 
c  By  Language  and  Intention,  212. 

B.  Necessity  for  Covenant  of  Warranty,  214. 

1.  In  General,  214. 

2.  To  Estop  Grantor  to  Set  Up  After-Acquired  Title,  214. 

C.  Operation  of  Covenants,  215. 

1.  Covenants  of  Warranty,  215. 

a.  In  General,  215. 

b.  Necessity  That  Estate  Pass  by  Deed,  215. 

c.  On  After- Acquired  Title,  215. 

(1)  In  General,  215. 

(2)  Foundation  and  Object,  216. 

(3)  Operation  of  General  Warranty,  216. 
(A)  Operations  of  Special  Warranty,  218. 


Estoppel  193 

(5)  Effect  of  Grantor's  Discharge  in  Bankruptcy,  218. 

(6)  Effect  of  Covenant  in  Conyeyance  by  One  Who  Afterwards 

Acquires  Title  as  Trustee,  218. 

(7)  Persons  Bound,  219. 

2.  Covenant  by  Grantee  Assuming'  Payment  of  Debt,  220. 
D.  Recitals,  220. 

1.  Definition,  220. 

2.  Rule  Stated,  220. 

a.  In  General,  220. 

b.  Where  Specialty  Void,  220. 

c  Where  Recital  in  Specialty  Contrary  to  Record,  220. 

3.  Rule  Illustrated,  221. 

4.  Foundation  and  L/imitation,  223. 

5.  Recitals  Constituting  Estoppel,  224. 

a.  In  General,  224. 

b.  Particular  Recitals,  224. 

c.  Recitals  of  Consideration,  224. 

d.  Recitals  as  to  Position  or  Description  of  Lrand,  225. 

6.  Correction  of  Recitals,  225. 

7.  Operation  on  After- Acquired  Title,  225. 

a.  In  General,  225. 

b.  Married  Women,  226. 

8.  Persons  Estopped,  226. 

a.  Parties  and  Privies.  226. 

b.  Married  Women,  228. 

9.  Who  May  Invoke,  228. 

V.  Estoppel  in  Pais,  229. 

A.  Ekiuitable  Estoppel  or  Estoppel  by  Representations,  229. 

1.  Definition  and  Nature,  229. 

2.  Underlying  Principles  and  Purpose  of  Doctrine,  229. 

3.  General  Rules  as  to  When  Estoppel  Arises,  230. 

a.  In  General,  230. 

b.  When  Applied  to  I/Cgal  Title  to  I^and,  232. 

(1)  In  General,  232. 

<2)  Turpitude  in  Conduct  of  Party  Estopped,  232. 

(3)  Clear,  Strong  Case  Essential.  233. 

4.  Measure  of  Operation,  233. 

5  Effect  as  Vesting  Opposing  Rights,  233. 

6  Essential  Elements,  233. 

a.  In  General,  233. 

b.  Representation  or  Concealment  of  Fact,  234. 

(1)  Rule  as  to  Necessity,  234. 

(2)  E^ssential  Requisites,  235. 

(a)  Acts,  etc..  Must  Be  Executed,  235. 

(b)  Need  Not  Be  by  Deed,  235. 

(c)  Must  Be  False,  235. 
aa.  In  General,  235. 

bb.  Statements  of  Law  or  Fact,  236. 

(d)  As  to  Future  Matters— Expression  of  Opinion  or  In- 

tention, 236. 

(e)  Facts  Knowledge  of  Which  Imputed,  237. 
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(f)  Certainty  and  Definiteness,  237. 
ig)  Time  of,  237. 

(3)  What  Conatitutea,  237. 

(a)  Express  Statementa,  237. 

aa.  In  General,  237. 
bb.  Instancea,  238. 

(b)  Acta  or  Condoct,  238. 
aa.  In  General,  238. 
bb.  Inatancea,  239. 

(c)  Silence  and  Paaaive  Acqoieacence,  245. 

aa.  In  General,  245. 
bb.  Underlying  Principlea,  246. 

CO.  Right  and  Duty  to  Speak— Neceaaity  for  Knowl- 
edge, 246. 

(aa)  In  General,  246. 

(bb)  When  Applied  to  Legal  Title  to  Land,  247. 
dd.  Inatancea,  248. 

(4)  Repreaentationa  aa  to  Title  and  Ownerahip,  251. 

(a)  Repreaentationa  Inducing  Pnrchaae  or  Erection  of  Im- 

provenenta,  251. 
aa.  In  General,  251. 

bb.  Rnlea  aa  to  Representation  or  Concealment  of 
Ownerahip,  251. 
(aa)  In  General.  251. 

(bb)  Oral  Admiaaion  aa  to  Veated  TiUe  to  Land, 
252. 
cc.  Underlying  Principlea,  253. 
dd.  Extent  of  Operation  of  Doctrine,  253. 
ee.  Inatancea,  254. 

(b)  Representatioaa  Inducing  Mortgage  or  Loan,  258. 

(5)  Repreaentationa  Relating  to  Choaea  in  Action  and  Negoti- 

able Inatrumenta,  258. 
6)  Repreaentationa  upon  Which  Credit  Extended,  259. 

(7)  Repreaentationa  Inducing  Execution  of  Conveyance,  261. 

(8)  Repreaentationa  Inducing  Outlay  of  Money,  261. 

(9)  Eatoppel  Ariaing  out  of  Relationahip    of  Principal   and 

Agent,  262. 

(a)  Corporation  from  Aanerting  Title  to  Real  Estate,  262. 

(b)  Unauthorized  Acts  of  Agent,  263. 

c  Knowledge  of  Facta  or  Groaa  Negligence  by  Peraon  Making 
Representations.  264. 

(1)  In  General.  264. 

(a)  Rule  Stated,  264. 

(b)  Rule  Illustrated,  265. 

(2)  Knowledge  of  Titie  to  Land,  266. 

d.  Knowledge  of  Facts  or  Gross  Negligence  by  Peraon  Claiming; 

Benefit  of  Eatoppel,  267. 

(1)  In  General,  267. 

(a)  Rule  Stated,  267. 

(b)  Rule  Illustrated,  268. 

(2)  Knowledge  of  Legal  Title  to  Land,  268. 

e.  Intention  in  Making  Repreaentation,  269. 
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(1)  In  General,  269. 

(2)  With  Respect  to  I/egal  Title  to  Land,  270. 

(3)  As  Applied  to  Abandonment  of  Easement,  271. 

f.  Reliance  npon  Representation  by  Person  Claiminsf  Estoppel,  271. 

(1)  In  General,  271.  * 

(2)  With  Respect  to  Legal  TiUe  to  Land,  272. 

g»  Injury  to  Person  Claiming  Benefit  of  Estoppel,  272. 

(1)  In  General,  272. 

(a)  Rule  Stated,  272. 

(b)  Rule  Illustrated,  273. 

(2)  With  Respect  to  Legal  Title  to  Land,  275. 

7.  In  Whose  Favor  Estoppel  Operates,  276. 

8.  Against  Whom  Estoppel  Operates,  276. 

9.  Persons  Liable  to  Be  Precluded  by  Estoppel,  276. 

a.  In  General.  276. 

b.  Infants,  276. 

c.  Married  Women,  276. 

(1)  In  General,  276. 

(2)  Common-Law  Disabilities  Not  Removed,  277. 

(a)  General  Rule,  277. 

(b)  With  Reference  to  Title  to  Land,  277. 

(3)  Where  Commdn-Law  Disabilities  Removed,  279. 

d.  Heirs,  Distributees  and  Devisees,  279. 
c.  Cestui  Que  Trust— Trustee,  279. 

f.  Assignees  and  Subsequent  Purchasers,  279. 

g.  Executors,  Guardians,  etc,  280. 
b.  Stockholders,  280. 

i.  Corporations,  280. 

j.  Counties  and  Municipalities,  280. 

k.  State.  280 

B.  Accepting  Conveyance  or  Taking  Possession  of  Property,  280. 

1.  In  General,  280. 

2.  Grantee  or  Purchaser,  280. 

3.  Parties  Claiming  Title  from  Common  Source,  281. 

4.  Lessor,  281. 

5.  Tenant,  281. 

6.  Mortgagor,  282. 

7.  Trustee,  282. 

8.  Cestui  Que  Trust,  282. 

9.  Devisees  and  Legatees,  282. 
10.  Heirs  and  Distributees,  282. 

C.  Inconsistent  Positions,  282. 

1.  In  General,  282. 

2.  Inconsistent  Positions  and  Admissions  in  Legal  Proceedings,  282. 

a.  In  General,  282. 

(1)  Doctrine  Stated,  282. 

(2)  Doctrine  Illustrated,  283. 

b.  Admissions  during  Course  of  Judicial  Proceedings,  284. 

(1)  In  General,  284. 

(2)  Held  to  Defenses  Set  Up  in  Pleadings,  285. 

(3)  Allegations  in  Former  Declaration  or  Petition,  285. 

(4)  Statements  in  Answer  in  Another  Case,  286. 

(5)  Inconsistent  Defenses  in  Separate  Causes,  2i  j. 
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c  To  Deny  Sendee  of  Procesa,  287. 

d.  To  Take  AdTantafpe  of  Nonaait,  287. 

e.  To  Deny  Effect  of  Nunc  Pro  Tunc  Ordera,  287. 

f .  To  Deny  That  Injunction  Waa  Providently  Awarded,  288. 

g.  To  Aaaert  That  Property  Waa  Not  Subject  to  Levy,  288, 

h.  To  Deny  Regularity  or  Validity  of  Forthcominff  Bond,  288. 

i.  To  Deny  Validity  of  Judicial  Salea,  288. 

j.  Eatoppel  to  Appeal,  288. 

k.  Eatoppel  to  Rely  on  Appeal,  288. 

1.  Invited  Error— Errors  Committed  by  Appellant,  288. 

(1)  In  GenenU,  288. 

(2)  Consentingr  to  Jurisdiction,  288. 

(3)  As  to  Instructions,  288. 

m.  To  Deny  Constitutionality  of  Law,  289. 

n.  To  Deny  Jurisdiction  of  Supreme  Court  over  Constitutionality 
of  Statute,  289. 

D.  Estoppel  by  Contract,  289. 

1.  Estoppel  Not  Created  by  Void  Contract,  289. 

2.  Contractual  Estoppel  by  Conduct  in  Pais  Evidenced  by  Record,  290. 

3.  Partnership  Contracts,  290. 

4.  Contracts  by  Municipalities,  290. 

E.  Equitable  Election,  290. 

F.  Election  of  Remedies,  290. 

6.  Jurisdiction  of  Courts  of  Lraw  and  Equity,  291. 

VI.  Necessity  and  Mode  of  Pleading,  291. 

A.  In  General,  291. 

B.  When  Defense  Is  the  General  Issue,  292. 

VIL  Evidence  and  Burden  of  Proof,  292. 

A.  Admissibility  of  Parol  Evidence,  292. 

B.  Weight  of  Evidence  and  Burden  of  Pro^t  293. 

VIII.  Instructions,  294. 

CROSS  REFERENCES. 

See  the  titles  ABUTTING  OWNERS,  vol.  1,  p.  60;  AGENCY,  vol.  1,  p.  240; 
AGREED  CASE,  vol.  l,  p.  286;  APPEAL  AND  ERROR,  vol.  1,  p.  418;  AR- 
BITRATION AND  AWARD,  vol.  1,  p.  687;  ASSIGNMENTS,  vol.  1,  p.  745; 
ASSIGNMENTS  FOR  THE  BENEFIT  OF  CREDITORS,  vol.  1,  p.  799; 
ATTACHMENT  AND  GARNISHMENT,  vol.  2.  p.  70;  ATTORNEY  AND 
CLIENT,  vol.  2,  p.  145;  BAIL  ^ND  RECOGNIZANCE,  vol.  2,  p.  196;  BANKS 
AND  BANKING,  vol.  2,  p.  254;  BILLS,  NOTES  AND  CHECKS,  vol.  2,  p. 
401;  BONDS,  vol.  2,  p.  507;  BOUNDARIES,  vol.  2,  p.  579;  BUILDING  AND 
LOAN  ASSOCIATIONS,  vol.  2,  p.  645;  CONSTITUTIONAL  LAW^  vol.  3. 
p.  140;  CONTRACTS,  vol.  3,  p.  307;  CORPORATIONS,  vol.  3.  p.  510;  COUN- 
TIES, vol.  3,  p.  636;  COVENANTS,  vol.  3,  p.  741;  CRIMINAL  LAW,  vol.  4, 
p.  l;  DEATH  BY  WRONGFUL  ACT,  vol.  4,  p.  226;  DEDICATION,  vol.  4,  p. 
350;  DEEDS,  vol.  4,  p.  364;  DESCENT  AND  DISTRIBUTION,  vol.  4.  p.  588; 
DOWER,  vol.  4,, p.  782;  EASEMENTS,  vol.  4,  p.  851;  EJECTMENT,  vol.  4, 
p.  871;  EMINENT  DOMAIN,  ante,  p.  66;  EXECUTIONS:  EXECUTORS 
AND  ADMINISTRATORS;  EXEMPTIONS  FROM  EXECUTION  AND 
ATTACHMENT;  FIRE  INSURANCE;  FORTHCOMING  AND  DELIVERY 
BONDS;   FORMER   ADJUDICATION   OR   RES   ADJUDICATA;    FRAUD 
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^XD  DECEIT;  FRAUDS,  STATUTE  OF;  GAS;  GUARDIAN  AND 
WARD;  HUSBAND  AND  WIFE;  INFANTS;  INSURANCE;  JUDGMENTS 
AND  DECREES;  JUDICIAL  SALES;  LACHES;  LANDLORD  AND  TEN- 
ANT; LIFE  INSURANCE;  MECHANICS'  LIENS;  MORTGAGES  AND 
DEEDS  OF  TRUST;  MUNICIPAL  CORPORATIONS;  MUTUAL  INSUR- 
ANCE; NOTICE;  OFFICERS  AND  AGENTS  OF  PRIVATE  CORPORA- 
TIONS; PARENT  AND  CHILD;  PAROL  EVIDENCE;  PARTITION; 
PARTNERSHIP;  POWERS;  RECEIVERS;  SCHOOLS;  SEPARATE  ES- 
TATE OF  MARRIED  WOMEN;  SET-OFF,  RECOUPMENT  AND  COUN- 
TERCLAIM; SHERIFFS'  SALES;  SPECIAL  ASSESSAIENTS;  SPECIFIC 
PERFORMANCE;  STOCK  AND  STOCKHOLDERS;  STREET  RAIL- 
ROADS; STREETS  AND  HIGHWAYS;  TAXATION;  TRUSTS  AND 
TRUSTEES;  VENDOR  AND  PURCHASER;  VENDOR'S  LIEN;  WAIVER; 
WATERS  AND  WATERCOURSES;  WILLS. 


t  Definition  and  General  Con- 
ftiderations. 

A.  DEFINITION    AND    GENERAL 
NATURE. 

"An  estoppel  is  that  which  prevents 
one  from  showing  the  truth  in  defense 
-of  his  rights;  call  it  by  what  name  we 
will,  it  is  that  which  shuts  out  the  evi- 
dence of  the  actual  truth  of  the  case. 
For  this  reason,  estoppels  have  ever 
been  held  to  be  'repugnant  to  reason, 
and  odious  in  law.*  They  are  tolerated 
in  a  very  few  cases,  and  only  from  ab- 
solute necessity.  Even  in  these  cases, 
judges  have  for  ages  been  astute  to 
unshackle  the  estoppel  by  every  means 
in  their  power."  White,  J.,  in  Baker 
V.  Preston,  Gilmer  235,  300.  See  also. 
Boiling  V.  Petersburg,  3  Rand.  563. 

"The  doctrine  of  estoppel,  once  tor- 
tured into  a  variety  of  absurd  refine- 
ments, has,  in  a  great  measure,  been 
reduced  to  controversy  with  common 
sense  and  justice."  Bower  v,  McCor 
mick,  23  Gratt.  310. 

"Concluded.-  —  The  word  "con- 
cluded" frequently  has  the  same  mean- 
ing as  the  term  "estoppel."  Baker  v. 
Preston,  Gilmer  235,  opinion  of 
White,  J. 

Estoppels  and  Rebutters  Distin- 
guished.— Estoppels  and  rebutters  are 
essentially  diflEerent  in  their  nature,  al- 
though frequently  producing  the  same 
results.  "A  rebutter  operates  on  the 
r.g'.it  of  action  to  the  estate.     It  oper- 


ates as  to  strangers  as  well  as  between 
parties  and  privies,  which  is  a  conse- 
quence flowing  from  its  operation  on 
the  right  to  the  estate.  An  estoppel 
operates  entirely  as  to  facts;  its  effect 
is  to  conclude  the  parties  from  making, 
and  of  course,  proving  the  facts  to  be 
otherwise  than  they  are  stated  or  ac- 
knowledged to  be  in  a  deed  or  other 
transaction  out  of  which  the  estoppel 
arises."  Summerfield  v.  White,  64  W. 
Va.  311,  46  S.  E.  154. 

B.  UNDERLYING  PRINCIPLES 
AND  PURPOSE  OF  DOC- 
TRINE. 

Founded  upon  Morality  and  Public 
Policy. — All  estoppels,  whether  estop- 
pels at  common  law,  or  equitable  es* 
toppels,  are  founded  upon  the  great 
principles  of  morality  and  public  pol- 
icy. Bower  v,  McCormick,  23  Gratt. 
310.  See  post,  "Underlying  Principles 
and  Purpose  of  Doctrine,"  V,  A,  2. 

Transaction  Forbidden  by  Law. — On 
principle  and  authority,  it  would  seem 
proper  that  a  court  should  not  allow  a 
guilty  party  to  effectuate  his  ends  by 
pleading  an  estoppel  to  the  truth  of  the 
case  where  the  policy  of  the  law  for- 
bids the  transaction.  Calfee  v.  Bur- 
gess, 3  W.  Va.  274.  Sec  post,  "Estop- 
pel Not  Created  by  Void  Contract,"  V, 
D,  1. 

Purpose. — The  purpose  of  all  estop- 
pels, whether  estoppels  at  common 
J  law  or  equitable  estoppels,   is  to  pre- 
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vent  that  which  deals  in  duplicity  and 
inconsistency,  and  to  establish  some 
evidence  as  so  conclusive  a  test  of 
truth  that  it  shall  not  be  gainsaid. 
Bower  v.  McCormick,  23  Gratt.  310. 

Intended  to  Repress  Litigation. — 
"The  doctrine  of  estoppel  is  founded 
upon  principles  of  law  which  are  in- 
tended to  repress  litigation,  and  to  pre- 
vent a  multiplicity  of  suits.  Adams  v. 
Barnes,  17  Mass.  368;  Freeman  on 
Judgments,  §  327."  Cox  v.  Crockett, 
92  Va.  50,  22  S.  E.  840.  See  post,  "The 
Reason,"  IV,  A,  2. 

In  order  to  avoid  circuity  of  action 
a  vendor  of  land  can  not  set  up  an 
after-acquired  title  under  certain  cir- 
cumstances. Nye  V.  Lovitt,  98  Va. 
710,  717,  24  S.  E.  345.  See  post,  "On 
After-Acquired  Title,"  IV,  C,  1,  c 

C    CERTAINTY    ESSENTIAL    TO 

ALL  ESTOPPELS. 
L  In  General. 

"'Certainty  is  essential  to  all  estop- 
pels.' Bigelow  on  Estop.  578."  Where 
that  element  is  wanting,  there  can  be 
no  estoppel.  Hast  v.  Piedmont,  etc., 
R.  Co.,  52  W.  Va.  396,  44  S.  E.  155; 
Summerfield  v.  White,  54  W.  Va.  311, 
46  S.  E.  154;  Mason  v.  Harper's  Ferry 
Bridge  Co.,  28  W.  Va.  639,  650;  Taylor 
V.  Cussen,  90  Va.  40,  17  S.  E.  721;  Boil- 
ing V.  Petersburg,  3  Rand.  563;  New- 
port News,  etc.,  Co.  v.  Lake,  101  Va. 
334,  43  S.  £.  566;  Wynn  v.  Harman,  5 
Gratt.  157. 

Every  estoppel,  since  it  concludeth 
a  man  to  allege  the  truth,  must  be  cer- 
tain to  every  extent,  and  not  to  be 
taken  by  argument  or  inference.  (Co. 
Litt.,  362,  b.)  Vanbibber  v.  Beime,  6 
W.  Va.  168,  178;  Lorentz  v.  Lorentz,  14 
W.  Va.  809,  821;  Summerfield  v.  White, 
64  W.  Va.  311,  46  S.  E.  154;  Boiling  v. 
Petersburg,  3  Rand.  563;  Chrisman  v. 
Harman,  29  Gratt.  494;  Taylor  v.  Cus- 
sen,  90  Va.  40,  17  S.  E.  721. 

'•The  doctrine  of  estoppel  is  never 
applied,  in  any  of  its  branches,  upon 
an   uncertain   and   speculative   state   of 


facts."  Bargamin  r.  Clarke,  20  Gratt. 
544;  Repass  v.  Richmond,  99  Va.  508, 
39  S.  E.  160;  Water  Co.  v.  Browning, 
53  W.  Va.  436,  440,  44  S.  E.  267.  See 
post,  "Evidence  and  Burden  of  Proof," 
VII. 

Not  to  Be  Extended  by  Construction. 
— "But  as  the  effect  of  an  estoppel  may 
be  to  shut  out  the  real  truth  by 
itb  artificial  representative,  estoppels, 
whether  legal  or  equitable,  are  not  to 
be  extended  by  construction.  No  man 
is  to  be  precluded  from  showing  the 
truth  of  his  claim  or  defense  unless  it 
be  forbidden  by  a  positive  rule  of  law." 
Bower  v.  McCormick,  23  Gratt.  310. 
2.  Estoppel  by  Judicial  Records. 

"  'According  to  Coke,  an  estoppel 
must  be  "certain  to  every  intent;"  and 
if,  upon  the  face  of  the  record,  any- 
thing is  left  to  conjecture  as  to  what 
was  necessarily  involved  and  decided, 
there  is  no  estoppel  in  it  when  pleaded, 
and  nothing  conclusive  in  it  when  of- 
fered in  evidence.'  Russell  v.  Place, 
94  U.  S:  R.  4  Otto,  606."  Chrisman  v. 
Harman,  29  Gratt.  494.  See  also,  the 
title  FORMER  ADJUDICATION  OR 
RES  ADJUDICATA. 
b.  Estoppels  by  Deeds. 

"One  of  the  essentials  of  a  recital 
creating  an  estoppel  is  certainty  and 
where  that  element  is  wanting,  there 
can  be  no  estoppel."  Summerfield  v. 
White,  54  W.  Va.  311,  46  S.  E.  154. 

4.  Estoppels  in  Pais. 

"The  authorities  uniformily  hold  that 
estoppels  in  pais  are  not  to  be  taken 
by  argument  or  inference,  but  must  be 
certain  to  every  intent."  Newport 
News,  etc.,  Co.  v.  Lake,  101  Va.  334,  43 

5.  E.  566;  Boiling  v.  Petersburg,  3 
Rand.  563;  Taylor  v.  Cussen,  90  Va. 
40,  43,  17  S.  E.  721;  Repass  v.  Rich- 
mond, 99  Va.  508,  39  S.  E.  160;  Hast 
V  Piedmont,  etc.,  Co.,  52  W.  Va.  396, 
44  S.  E.  155;  Water  Co.  v.  Browning, 
53  W.  Va.  436,  44  S.  E.  267;  Mason  v. 
Harpers  Ferry  Bridge  Co.,  28  W.  Va. 
639,  650.  See  also,  Summerfield  v. 
White,    54   W.    Va.    311,   46    S.    E.    154; 
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National  Bank  v.  Jarvis,  28  W.  Va.  805, 
813. 

It  is  hardly  necessary  to  add  an- 
other cardinal  rule  as  to  estoppel  in 
pais.  "The  estoppel  must  be  certain; 
and  by  this  is  meant,  not  only  that  the ' 
facts  upon  which  it  is  based  should  be 
clearly  proven,  but  they  should  not  be 
capable  of  bearing  any  other  construc- 
tion than  that  upon  them.  If  suscep- 
tible of  an  interpretation  which  will 
not  imply  an  estoppel,  the  latter  eflFect 
will  not  be  given  them.  In  other 
words,  the  representation  or  act  relied 
upon,  and  its  effect,  must  be  plain  and 
definite,  not  ambiguous  or  equivocal." 
4  Am.  &  Eng.  Dec.  in  Eq.  263.  "What 
is  the  reason  of  this  rule?  It  is  ac- 
curately expounded  in  the  same  de- 
cision (foot-note,  referring  to  Sterrs  v. 
Barker,  6  John's  344)."  Walker  Co.  v. 
Browning,   53  W.  Va.  436,  44  S.   E.   267. 

The  representation  must  be  plain, 
and  not  be  a  mere  matter  of  inference 
or  opinion.  Mason  v.  Harper's  Ferry 
Bridge  Co.,  28  W.  Va.  639,  650;  Hast  v. 
Piedmont,  etc.,  R.  Co.,  52  W.  Va.  396, 
44  S.  E.  155. 

Inferences  do  not  operate  as  estop- 
pels. National  Bank  v.  Jarvis,  28  W. 
Va,  805,  813. 

The  doctrine  of  estoppel  will  not  be 
applied,  where  it  rests  upon  the  ground 
of  fraud,  upon  an  uncertain  or  specu- 
lative state  of  facts.  Repass  v.  Rich- 
mond, 99  Va.  508,  39  S.  E.  160;  Bar- 
gamin  V.  Clarke,  20  Gratt.  544.  See 
also.  Water  Co.  v.  Browning,  53  W. 
Va.  436,  44  S.  E.  267.  See  post,  "Clear, 
Strong  Case  Essential,"  V,  A,  3,  b, 
(3);  "Certainty  and  Definiteness,"  V, 
A,  6,  b,  (2),  (f). 

Pleading  and  Burden  of  Proof. — 
See  post,  "Necessity  and  Mode  of 
Pleading,"  VI;  "Evidence  and  Burden 
of  Proof,''  VII. 

D.   EXTENT  OF  OPERATION. 

Limited  by  Intention. — Estoppels  are 
founded  on  and  limited  by  intention, 
and  extend  not  to  uncontemplated  ob- 
jects. McCullough  V.  Dashiell,  78  Va. 
6^1. 


"And  so  as  estoppels  are  founded  on 
intention,  they  will  be  limited  by  it, 
and  will  not  extend  to  objects  that  the 
parties  can  not  reasonably  be  sup- 
posed to  have  had  in  view."  McCul- 
lough V.  Dashiell,  78  Va.  634. 

Estoppels  by  Record.— See  the  title 
FORMER  ADJUDICATION  OR 
RES  ADJUDICATA. 

Estoppels  by  Deed.— See  post,  "Limi- 
tation of  Doctrine,"  IV,  A,  6;  "Opera- 
tion of  Covenants,"  IV,  C;  "Founda- 
tion and  Limitation,"  IV,  D,  4. 

Estoppel  in  Pais.— See  post,  "Meas- 
ure of  Operation,"  V,  A,  4. 

E.  ESTOPPEL    RUNNING    WITH 
LAND. 

In  the  absence  of  some  covenant  in 
the  chain  of  title  to  that  effect  estop- 
pel can  not  be  construed  to  run  with 
the  land.  Richmond  v.  Gallego  Mills 
Co.,  102  Va.  165,  45  S.  E.  877. 

"The  Gallego  Mills  Company  ac- 
quired the  property  in  the  year  1895, 
and  it  is  not  pretended  that  it  ever 
took  control  of  the  sewer  or  changed 
its  location,  or  construed  any  part  of 
it.  The  contention  that  the  acts  of 
some  former  owner  of  the  property 
can  estop  the  present  owner  from 
claiming  compensation  for  injuries  to 
his  property  resulting  from  a  failure 
of  the  city  to  maintain  its  sewer  and 
keep  it  in  a  reasonably  safe  condition, 
or  that  such  acts  of  a  former  owner  as 
those  contemplated  in  the  instructions 
can  be  construed  as  contributory  negli- 
gence of  the  present  owner,  is  not  sus- 
tained either  by  reason  or  authority. 
It  is  the  duty  of  a  city,  from  the  time 
it  acquires  a  sewer,  to  maintain  it  in 
a  reasonably  proper  condition,  without 
regard  to  what  may  have  been  the  at- 
titude of  a  former  owner  of  the  land 
through  which  it  passes  with  respect 
to  it."  Richmond  r.  Gallego  Mills  Co., 
102  Va.  165,  45  S.   E.  877. 

F.  ESTOPPEL  AGAINST   ESTOP- 
PEL 

An  estoppel  ai^ainst  an  estoppel  set- 
teth  the  matter  at  large.     Chesapeak 
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etc.,  R.  Co.  If.  Rison,  99  Va.  18,  37  S. 
E.  320;  Dupuy  v.  Southgates,  11  Leigh 
92.  See  also,  Crumlish  v,  Shenadoah 
Valley  R.  Co.,  45  W.  Va.  567,  32  S.  E. 
234. 

Admission  of  Record  Inconsistent 
with  Former  Decree. — If  a  party  who 
would  be  entitled  to  the  benefit  of  a 
decree  as  res  judicata  to  the  prejudice 
of  another,  afterwards  makes  an  ad- 
mission of  record  in  the  case,  incon- 
sistent therewith,  detracting  from  his 
right  under  said  decree,  and  such  ad- 
mission is  the  truth,  he  can  not  rely 
on  such  decree  as  res  judicata.  Crum- 
lish V.  Shenadoah  Valley  R.  Co.,  45  W. 
Va.  567,  32  S.  E.  234.  See  also,  the  title 
FORMER  ADJUDICATION  OR 
RES  ADJUDICATA. 

II.  Who  Is  Estopped  and  Who 
May  Take  Advantage  of 
Estoppel.      ^ 

A.    PARTIES  AND  PRIvTfeS. 
1.   In  General. 

Parties  and  privies  only  are  bound 
by  an  estoppel.  Nickell  v,  Tomlinson, 
27  W.  Va.  697,  714;  Summerfield  v. 
White,  54  W.  Va.  311,  46  S.  E.  154; 
Buford  V.  Adair,  43  W.  Va.  211,  27  S. 
E.  260.  See  also,  Norfolk,  etc.,  R.  Co. 
V.  Supervisors,  87  Va.  521,  12  S.  E.  1009; 
Hardy  v,  Norfolk  Mfg.  Co.,  80  Va.  404. 
Norfolk  V.  Nottingham,  96  Va.  34,  30 
S.  E.  444;  Newport  News,  etc.,  Co.  v. 
Lake,  101  Va.  334,  43  S.  E.  566;  Chesa- 
peake, etc.,  R.  Co.  V,  Rison,  99  Va.  18, 
37  S.  E.  320;  Engle  v.  Burns,  5  Call 
463. 

"An  estoppel  'may  be  availed  of  by 
privies  in  blood,  estate  or  law,  as  well 
as  by  all  the  parties  to  the  transaction, 
and  is  equally  binding  upon  them.'  4 
Am.  &  Eng.  Dec.  in  Eq.  356."  Weston 
V,  Ralston,  48  W.  Va.  170,  36  S.  E. 
446.     See  post,  "Privies,"  IV,  A,  4,  d. 

Who  Are  Privies. — "  'Any  person 
claiming  under  one  who  is  bound  by 
an  estoppel,  is  himself  bound  by  the 
same  estoppel.*  Herman  on  Est.  720. 
'Privies,    or   those    who    derive      title 


from  or  through  the  parties,  ordi- 
narily stand  in  the  same  position  as 
the  parties,  and  are  bound  by  every 
estoppel  that  would  be  binding  upon 
the  parties.' "  Summerfield  v.  White, 
54  W.  Va.  311,  46  S.  E.  154.  See  also, 
Nickell  V.  Tomlinson,  27  W.  Va.  697, 
714;  Water  Co.  v.  Browning,  53  W. 
Va.   436,  44  S.   E.   267. 

"  *Where  one  succeeds  to  the  same 
rights  of  property  formerly  enjoyed  by 
another,  there  is  often  such  privity  that 
the  rights  of  the  owner  in  such  prop- 
erty may  be  affected  by  the  statements 
of  the  latter.'  Jones  on  Ev.,  §§  240,  241. 
See  Railroad  Co.  v,  Ohio,  117  U.  a 
129;  Delaware  Co.  Commissioners  v. 
Safe  Lock  Co.,  133  U.  S.  473;  Pope  v. 
Allis,  115  U.  S.  370;  Bigelow,  Estop., 
526."  Weston  v.  Ralston,  48  W.  Va. 
170,  36  S.  E.  446. 

A  bill  filed  for  the  specific  execution 
of  a  written  contract  between  the 
plaintiff's  testator  and  a  railroad  com- 
pany avers,  that  pursuant  to  said  con- 
tract the  company  took  possession  and 
occupied  the  land  therein  mentioned  as 
a  railroad  track  from  prior  to  July  1, 
1853,  until  it  became  wholly  insolvent 
and  ^  its  property  was  purchased  by  the 
W.  P.  &  B.  Co.,  another  railroad  com- 
pany, and  that  it  then  passed  out  of 
existence;  that  the  said  W.  P.  &  B.  Co. 
had  succeeded  to  its  property  and  be- 
come responsible  for  its  liabilities;  that 
in  an  action  brought  to  recover  the 
land  from  the  latter  company  it  pro- 
duced said  written  contract  and  thereby 
caused  said  action  to  be  dismissed,  and 
that  said  W.  P.  &  B.  Co.  was  in  posses- 
sion of  and  using  the  land  as  a  rail- 
road track;  held,  that  the  averments 
show  such  privity  between  said  com- 
panies as  entitles  the  plaintiff  to  a  spe- 
cific execution  of  the  contract  against 
the  latter  company  and  a  decree  for  a 
sale  of  the  land  for  the  money  due . 
therefor,  especially  as  the  latter  com- 
pany, after  relying  upon  said  contract 
and  causing  the  action  at  law  to  be 
dismissed,  is  estopped  to  deny  such 
privity   and   its    responsibility   for   the 
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obligations  imposed  by  such  contract 
Stcenrod  v.  Wheeling,  etc.,  R.  Co.,  27 
W.  Va.  1. 

The  maker  of  a  note  secured  by  a 
deed  of  trust  on  land  left  in  the  hands 
of  a  purchaser,  to  whom  he  had  sold 
the  land,  sufficient  funds  to  pay  all  the 
liens  thereon.  In  an  action  by  the  as- 
signee  of  the  note  against  the  maker 
thereof,  it  was  held,  that  such  assignee 
i«!  not  estopped  to  deny  payments  out 
of  such  funds  by  the  fact  that  he  was 
attorney  for  the  purchaser,  and  ex- 
amined the  title  to  the  land  for  him 
before  the  purchase  was  completed. 
Flick  V.  Stauffer,  97  Va.  649,  34  S.  E. 
476. 

Persons  Estopped  by  Records. — See 
post,  "Persons   Estopped,"  III,  D. 

Estopped  by  Deed.— See  post,  "Per- 
sons Estopped,"  IV,  A,  4;  "Who  May 
Take  Advantage  of  Estoppel  by  Deed," 
IV,  A,  5;  "Persons  Estopped,"  IV,  D, 
8;  *Who  May  Invoke,"  IV,  D,  9. 

Estoppel  in  Pais. — See  post,  "In 
Whose  Favor  Estoppel  Operates,"  V, 
A,  7;  "Persons  Liable  to  Be  Precluded 
by  Estoppel,"  V,  A,  9. 

2.  Estoppel  Must  Be  Mutual  and  Re- 
ciprocal 

An  estoppel  to  be  binding  must  be 
reciprocal  and  mutual — that  is,  must 
bind  both  parties.  Boiling  v.  Peters- 
burg, 3  Rand.  563;  Montague  v.  Mas- 
sey,  76  Va.  307;  Nickel  1  v.  Tomlinson, 
27  W.  Va.  697-714;  Bland  v.  Stewart, 
:Vi  W.  Va.  518.  14  S.  E.  215;  Buford  v. 
Adair,  43  W.  Va.  211,  27  S.  E.  260; 
Summerfield  v.  White,  54  W.  Va.  311, 
46  S.  E.  154.  See  also,  Baker  v.  Pres- 
ton, Gilmer  235.  See  also,  Bower  v, 
McCormick,   29    Gratt.   310. 

"Estoppels,  even  in  the  sternest  pe- 
riods of  the  English  law,  were  recipro- 
cal; both  parties  were  estopped,  or 
neither."  Baker  v.  Preston,  Gilmer 
2:;">,  opinion  of  White,  J. 

\  party  to  a  suit,  who  claims  title 
adverse  to  a  former  adjudication  of 
this  court,  by  which  he  is  not  bound, 
can  not  rely  on  such  adjudication  as  an 


estoppel  against  parties  to  such  former 
suit.  An  estoppel,  to  be  binding,  must 
be  mutual.  Buford  v.  Adair,  43  W.  Va, 
211,  27  S.  E.  260.  See  the  title 
FORMER  ADJUDICATION  OR 
RES  ADJUDICATA. 

Where  the  plaintiff,  as  mayor  and 
as  a  member  of  the  common  council, 
assisted  in  securing  the  erection  of 
wharves  on  land  owned  by  him,  he 
was  not  thereby  estopped  from  assert- 
ing title  to  such  land,  since  an  estoppel 
must  be  mutual,  and  there  was  nothing 
in  the  plaintiff's  acts  to  bind  the  city^ 
Boiling  V.  Petersburg,  3  Rand.  563. 

B.    RULE  AS  TO  STRANGERS. 

"A  stranger  can  not  be  bound  by  nor 
take  advantage  of  an  estoppel."  Nickell 
V,  Tomlinson,  2.7  W.  Va.  697,  714.  See 
also,  Newport  News,  etc.,  Co.  v.  Lake, 
101  Va.  334,  43  S.  E.  566;  Norfolk  v. 
Nottingham,  96  Va.  34,  30  S.  E.  444; 
Cardwell  v.  Kelly,  95  Va.  570,  28  S. 
E.   953. 

C     INFANTS   AND    FEMES   COV- 
ERT. 

Herm.  Estop.,  §  1099,  says:  "Whei> 
an  agreement  is  void  for  infancy  or 
coverture,  an  estoppel  founded  solely 
on  it  must  be  equally  void.  The  law 
throws  its  protection  around  infants 
and  femes  covert,  and  they  can  not  be 
made  liable  to  contract  by  their  own 
representations."  Central  Land  Co. 
V.  Laidley,  32  W.  Va.  134,  9  S.  E.  61. 
63.  See  also.  Williamson  v.  Jones,  43 
W.  Va.  562,  27  S.  E.  411.  Lancaster  v. 
Barton,  92  Va.  615,  24  S.  E.  251.  See 
post.  "Persons  Not  Sui  Juris,"  IV.  A, 
6,  b,  (3),  (b);  "Infants,"  V,  A,  9,  b-, 
"Married  Women,"  V,  A,  9,  c. 

D.  STATE. 

It  would  seem  from  the  case  of  Ral- 
ston V.  Weston,   46  W.   Va,   544,  33   S, 

E.  326,  that  an  equitable  estoppel  can 
no  more  than  the  statute  of  limitations, 
deprive  a  sovereign  of  his  rights,  and 
permit  his  subjects  to  destroy  them 
by  their  wrongful  conduct. 

Asserting  Title  to  Escheated  Land. 
— "An   estoppel    in    pais     against     the 
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state  from  asserting  a  title  to  escheated 
land  is  not  made  out  by  assessment  of 
taxes,  and  sale  and  conveyance  for 
taxes,  and  the  assessment  and  col- 
lection of  taxes  from  the  purchaser  at 
the  tax  sale."  State  v.  Sponauglc,  45 
W.   Va.   415,   32   S.   E.   283. 

Set  Up  Title,  by  Forfeiture,  against 
Tax  Purchaser. — If  a  sale  for  taxes  is 
made,  and  the  tax  purchaser  pays  taxes 
thereafter,  the  receipt  of  such  taxes 
will  not  operate,  on  the  theory  of 
estoppel  in  pais  by  conduct,  to  prevent 
the  state  from  setting  up  against  the 
tax  purchaser  a  title  to  land,  by  for- 
feiture, for  failure  of  the  former  owner 
to  enter  it  for  taxation  subsequent  to 
or  before  the  tax  sale.  If  the  tax  title 
be  valid,  it  would  prevent  such  for- 
feiture for  taxes  after  the  tax  sale 
from  its  own  force,  not  on  the  theory 
of  estoppel.  State  v.  Sponaugle,  45  W. 
Va.  415,  32  S.  E.  283. 

Citizen  Claiming  Money  Due. — No 
question  of  estoppel  can  arise  between 
the  state  and  a  citizen  claiming  money 
due  for  services  rendered.  Montague 
V   Massey,  76  Va.  307. 

To  Legalize  a  Public  Nuisance.— The 
doctrine  of  estoppel  can  not  be  invoked 
to  perpetuate  nuisances  or  destroy  the 
sovereignty  and  welfare  of  the  people. 
The  cases  of  Wheeling  v.  Campbell. 
12  W.  Va.  36;  Forsyth  v.  Wheeling,  19 
W.  Va.  318,  and  Teass  v.  St.  Albans,  38 
W.  Va.  1,  17  S.  E.  400,  in  so  far  as  they 
hold  that  public  easements  in  the  pub- 
lic highways  can  be  destroyed  by  pri- 
vate individuals  contrary  to  the  sov- 
ereign will  of  the  people,  are  hereby 
disapproved  as  erroneously  propound- 
ing the  law.  "The  statute  of  limita- 
tions is  a  mere  legal  estoppel,  and,  it 
not  applying  to  legalize  a  public  nui- 
sance, neither  does  equitable  estoppel; 
for  equity  follows  the  law,  and  will 
grant  no  relief  to  a  law-breaker  or 
wrongdoer.  Clean  hands  and  a  clear 
title  arc  always  equitable  requirements. 
Bell  V.  City  of  Burlington,  68  Iowa 
296,  27  N.  W.  245;  Cheek  v.  City  of 
Aurora,    92    Ind.     107."       Ralston     v. 


Weston,  46  W.  Va.  544,  33  S.  E.  326. 
See  post,  "Counties  and  Municipali- 
ties," II,  E. 

In  a  Criminal  Case* — The  doctrine  of 
estoppel  is  not  applicable  to  the  com- 
monwealth in  a  criminal  prosecution. 
The  maxim,  "No  one  shall  be  twice  put 
in  jeopardy  for  the  same  offense,"  rests 
upon  technical  notions  of  jeopardy,  and 
not  upon  the  principle  of  res  judicata. 
But  the  doctrine  of  estoppel  has  been 
'leld  applicable  to  the  accused.  Justice 
V.  Com.,  81  Va.  209,  See  the  title 
CRIMINAL  LAW,  vol.  4,  p.  20. 

E.   COUNTIES  AND  MUNICIPALI- 
TIES. 

See  the  titles  MUNICIPAL  COR- 
PORATIONS; MUNICIPAL,  STATE 
AND  COUNTY  SECURITIES. 

Liability  on  Ultra  Vires  Contracts. — 
't  is  settled  beyond  controversy  that 
counties  and  municipal  corporations  are 
not  estopped  from  denying  liability  on 
contracts  which  are  beyond  the  scope 
of  their  powers.  The  agents,  officers 
and  governinTf  bodies  of  such  corpo- 
rations can  not  bind  them  by  contracts 
beyond  the  scope  of  their  power;  they 
are  not  estopped  from  denying  the  au- 
thority of  the  agents  to  make  such  con- 
tracts. Such  contracts  are  ultra  vires 
and  void,  and,  in  actions  thereon,  the 
want  of  power  to  execute  is  a  complete 
defense.  Alleghany  v.  Parrish,  93  Va. 
615,  25  S.  E.  882;  Norfolk  v,  Chamber- 
laine,  29  Gratt.  534. 

The  doctrine  of  estoppel  can  never 
arise  in  a  case  where  the  act  is  ultra 
vires;  where  the  municipality  has  no 
power  to  act,  and  its  action  was  out- 
side of  its  chartered  authority.  Nor- 
folk V.  Chamberlaine,  29  Gratt.  534. 

Matter  within  General  Powers  of 
Municipalities. — ^There  is  a  class  of 
cases  where  a  municipal  corporation 
will  be  estopped  to  avail  itself  of  cer- 
tain irregularities  or  improper  conduct 
of  its  own  agents  or  officers.  The  doc- 
trine of  estoppel  applies  only  to  a  case 
where  the  act  of  the  corporation  is 
within  the  exercise  of  the  general  pow 
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crs  conferred,  but  never  to  a  case 
where  the  act  done  is  beyond  the 
power  conferred  by  charter  or  by  stat- 
ute. Wherever  the  act  is  one  arising 
out  of  matters  of  transactions  within 
the  genera]  powers  of  the  corporation, 
the  corporation  will  be  estopped  from 
pleading  any  irregularities  of  its 
agents  or  officers  in  the  exercise  of 
those  general  powers.  Norfolk  v. 
Chamberlaine,  29  Gratt.  534.  See  also, 
Ralston  v.  Weston,  46  W.  Va.  544,  33 
S.    E.   326. 

Divesting  Title  to  Street.— The  doc- 
trine of  equitable  estoppel  can  not  de- 
feat the  right  of  a  city  to  maintain  a 
suit  in  equity  to  remove  obstruction 
from  its  streets.  A  city  has  no  alien- 
able interest  in  the  streets  thereof.  The 
public  easement  in  the  public  high- 
ways, including  roads,  streets,  alleys, 
and  other  public  thoroughfares,  dedi- 
cated to  the  use  of  the  general  public 
by  individuals,  or  under  the  right  of 
eminent  domain,  can  not  be  lost  to 
the  people  by  the  negligence  of  public 
officials  or  the  unlawful  acts  of  the 
individuals.  An  individual  can  not  de- 
stroy such  easement  by  setting  up  a 
claim  by  equitable  estoppel,  as  the  peo- 
ple can  not  be  deprived  of  their 
sovereign  rights  in  this  way.  Ralston 
V.  Weston,  46  W.  Va.  544,  33  S.  E. 
326.  See  the  titles  NUISANCES; 
STREETS  AND  HIGHWAYS. 

The  common  and  select  councils  of 
the  city  of  N.,  having  granted  leave  to 
C,  who  was  then  erecting  a  building 
on  a  lot  owned  by  him,  to  extend  the 
steps  of  said  building  out  upon  the 
public  street,  afterwards  ordered  the 
removal  of  said  steps.  Upon  a  bill 
filed  by  C.  to  enjoin  such  removal, 
held,  inasmuch  as  the  original  permis- 
sion to  C.  to  place  the  steps  of  his 
building  on  the  public  street  was  be- 
yond the  powers  of  the  municipal  au- 
thorities of  N.,  they  are  not  estopped 
to  order  their  removal.  Norfolk  v. 
Chamberlaine,  29  Gratt.  534. 

Violations  of  Ordinances. — The  fact 
that  other  citizens  of  a  city  had  built 


houses  in  violation  of  a  city  ordinance, 
against  whom  no  complaint  had  been 
made,  or  proceedings  had,  will  not 
estop  the  city  authorities  from  punish- 
ing the  violation  of  the  ordinance, 
whenever  complaint  is  made.  Charles- 
ton V,  Reed,  27  W.  Va.  681.  See  also, 
the  titles  MUNICIPAL  CORPORA- 
TIONS;   ORDINANCES. 

F.  CORPORATIONS. 

See  the  title  CORPORATIONS,  vol. 
3.   p.   542. 

G.  STOCKHOLDBRS. 

A  corporation  may  contract  with  one 
of  its  stockholders  as  with  a  stranger. 
There  is  nothing  in  the  mere  relation 
of  stockholder  to  a  corporation  which 
will  estop  the  stockholder  from  assert- 
ing any  claim  against  the  corporation 
which  he  might,  under  similar  circum- 
stances, assert  against  an  individual. 
Biggs  V.  Elliston  Development  Co.,  93 
Va.  404,  25  S.  E.  113.  See  the  title 
STOCK   AND   STOCKHOLDERS. 

III.  Estoppel  by  Record. 

A.    IN  GENERAL. 

In  State  v.  Vest,  21  W.  Vj^.  796,  800, 
the  court  said:  "It  is  certainly  a  rule  in- 
variably recognized  by  the  courts,  that 
a  record  imports  'such  absolute  verity, 
that  no  person  against  whom  it  is 
pronounced  will  be  permitted  to  aver 
or  prove  anything  against  it.  This  rule 
is  well  established,  and  we  now  here 
refer  to  but  a  few  of  many  cases,  in 
which  this  doctrine  has  been  held.  See 
Rex  V.  Carlile,  2  Barns.  Ad,  971;  23 
Eng.  Ch.  226;  Braden  v.  Reitzenberger, 
18  W.  Va.  286;  Carper  v.  McDowell,  5 
Gratt.  212,  226;  Harkins  v.  Forsyth,  11 
Leigh  294;  Taliaferro  v.  Pryor,  12 
Gratt.  277;  Vaughn  v.  Com.,  17  Gratt. 
386;  Quinn  v.  Com.,  20  Gratt.  138."  See 
the  title  RECORDS. 

The  record  of  the  county  court  states 
that  F.  a  sheriff  who  had  been  required 
to  give  a  new  bond,  "this  day  ap- 
peared in  court  and  executed  and  ac- 
knowledged such  new  bond,  and  the 
security  thereto  being  considered  sufii- 
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cient  by  the  court,  the  same  is  ordered 
to  be  certified."  In  the  absence  of 
fraud,  this  record  is  conclusive  that  the 
bond  was  properly  executed;  and  evi- 
dence will  not  be  admitted  to  contra- 
dict it.  Vaughn  v.  Com.,  17  Gratt.  386. 
See  also,  Caldwell  v.  Com.,  17  Gratt.  391. 

Insufficient  Evidence. — Upon  issue 
on  the  plea  of  non  est  factum,  by  C, 
one  of  the  parties  to  such  bond,  proof 
that  his  name  is  not  in  his  handwrit- 
ing, but  in  that  of  H.,  another  party; 
that  C.  was  not  at  the  courthouse  the 
day  the  bond  was  taken,  but  was  at  his 
home  ten  miles  off;  that  on  the  day  be- 
fore the  bond  was  taken  he  asked  H. 
who  would  sign  it,  and  being  told  that 
D.  with  others  would  sign  it,  he  told 
H.  if  D.  signed  it,  H.  must  sign  it  for 
him,  but  D.  did  not  sign  it,  is  not  suffi- 
cient to  outweigh  the  record,  and  sus- 
tain the  defense.  Caldwell  v.  Com.,  17 
Gratt.  391. 

Contractual  Estoppel  Evidenced  by 
Record. — See  post,  "Contractual  Es- 
toppel by  Conduct  in  Pais  Evidenced  by 
Record,"  V,  D,  2. 

B.  JUDICIAL  ADMISSIONS. 

See  post,  "Inconsistent  Positions  and 
Admissions  in  Judicial  Proceedings," 
V,  C,  2. 

Where  the  maker  of  a  note  given  for 
purchase  money,  in  a  defense  of  a  bill 
filed  by  the  assignee  thereof,  claims 
that  the  assignor,  being  the  original 
holder,  has  not  parted  with  his  prop- 
erty therein,  but  the  assignment  was 
made  for  collection  alone,  and  such  as- 
signor, being  a  party  defendant,  an- 
swers denying  any  interest  in  such 
note,  such  answer  will  be  regarded  as 
a  solemn  admission  of  record  con- 
clusively barring  any  right  the  assignor 
may  have  in  such  note  in  so  far  as  such 
maker  is  concerned.  Briggs  v.  Enslow, 
44  W.  Va.  499,  29  S.  E.  1008. 

C.  JUDGMENTS. 

See  the  title  FORMER  ADJUDICA- 
TION   OR   RES  ADJUDICATA. 

D.  PERSONS  ESTOPPED. 

No  one  can  be  estopped  by  any    rec- 


ord unless  it  be  shown  that  he  was  a 
party  to  it,  and  this  should  be  shown 
by  the  record  itself.  Randolph  v. 
Longdale  Iron  Co.,  84  Va.  457,  5  S.  E. 
?.0;  Chrisman  v.  Harman,  29  Gratt.  494. 
See  ante,  "Who  Is  Estopped  and  Who 
May  Take  Advantage  of  Estoppel,"  IL 

IV.  Estoppel  by  Deed. 

A.   IN  GENERAL. 
1.  Doctrine  Stated. 

It  is  a  general  rule  that  no  man  shall 
be  permitted  to  gainsay  that  he  has 
solemnly  averred  by  his  deed.  Every 
man  is  bound  to  speak  and  act  accord- 
ing to  the  truth  and  fact  of  the  case; 
and  the  law  not  only  presumes  that  he 
has  done  so,  but  denies  him  the  right 
to  contradict  such  reasonable  pre- 
sumption. Wheelock  v.  Henshaw,  19 
Pick.  R.  341;  Wynn  v,  Harman,  5 
Gratt.  157;  Nash  v.  Fugate,  24  Gratt. 
202;  Summerfield  v.  White,  54  W.  Va. 
311,  46  S.  E.  154;  Shaw  v.  Clements,  1 
Call  429. 

"There  seems  no  exception  to  the 
rule  that  the  fair  and  voluntary  execu- 
tion of  a  sealed  instrument  is  con- 
clusive against  all  who  seal  it  of  every- 
thing admitted  in  it.  Shaw  v.  Mc- 
CuUough,  3  W.  Va.  260;  Allen  v. 
Tucker,  3  J.  J.  Marshall,  164;  1  Greenl. 
Ev.,  §  22;  Cox  V.  Thomas,  9  Gratt.  312; 
Cordle  v.  Burch,  10  Gratt.  480;  Cecil  v. 
Early,  10  Gratt.  198."  Hoke  v.  Hoke, 
3  W.  Va.  561,  563. 

McMillan  v.  Hickman,  35  W.  Va.  705, 
14  S.  E.  227,  says:  "In  the  case  of 
Hoke  V.  Hoke,  3  W.  Va.  561,  it  is  held,, 
'that  there  is  no  exception  to  the  rule 
that  the  fair  and  voluntary  execution 
of  a  sealed  instrument  is  conclusive 
against  all  who  seal  it  of  everything 
admitted  in  it.'  Citing  Shaw  v.  Mc- 
Cullough,  3  W.  Va.  260;  Cox  v. 
Thomas,  9  Gratt.  312;  Cordle  v.  Burch^ 
10  Gratt.  480;  Cecil  v.  Early,  10  Gratt. 
198." 

The  grantor  by  his  deed  under  his 
hand  and  seal  is  estopped  from  dis- 
puting   the    deed    itself.      Anderson    v^ 
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Phlegar,  93  Va.  415,  25  S.  E.  107;  Frank- 
lin V.  Depriest,  13  Gratt.  257.  See  also, 
Greer  v.  Mitchell,  42  W.  Va.  494,  26 
S  E.  302;  Flanary  v.  Kane,  102  Va. 
547.  46  S.  E.  312,  681. 

The  doctrine  of  estoppel  by  deed 
is  that  a  grantor  in  any  deed  can  not 
deny  his  title  thereby  conveyed  and 
set  up  any  other  to  the  injury  of  his 
grantee.  Dewing  v.  Hutton,  48  W.  Va. 
576,  37  S.  E.  670;  Martin  v.  Kester,  45 
W.  Va.  438,  33  S.  E.  238;  Turk  v, 
Skiles,  45  W.  Va.  82,  30  S.  E.  334. 

Bond  Complete  and  Valid  When  De- 
livered.— Parties  executing  a  bond 
which  is  a  complete  and  valid  instru- 
ment at  the  time  of  its  delivery  to  the 
obligee  is  estopped  to  deny  its  valid- 
ity. Nash  V.  Fugate,  24  Gratt.  202; 
Downman  v.  Downman,  2  Call  507; 
Carper  v.  McDowell,  5  Gratt.  212;  Cox 
V.  Thomas,  9  Gratt.  312;  Cecil  v.  Early, 
10  Gratt.  198;  Shaw  v.  McCullough,  3 
VV.   Va.   260. 

Estoppel  Arises  Out  of  Affirmation. 
— ^The  estoppel  arises  entirely  out  of 
the  affirmation  of  the  deed.  Summer- 
field  V,  White,  54  W.  Va.  311,  46  S.  E. 
154. 

Where  Deed  Not  Acknowledged— 
Validity  as  between  Parties. — A  person 
who  signs,  seals,  and  delivers  an  in- 
strument as  his  deed,  will  never  be 
heard  to  question  its  validity,  upon  the 
ground  that  it  was  not  acknowledged 
by  him,  nor  proved  at  the  time  of  the 
delivery.  It  is  the  sealing  and  delivery 
that  gives  efficacy  to  the  deed;  not 
proof  of  its  execution.  And  this  prin- 
ciple applies  to  all  bonds,  whether 
executed  by  public  officers  or  private 
persons,  unless  there  is  a  statute  mak- 
ing the  acknowledgment,  or  proof  in 
court  essential  to  the  validity  of  the 
instrument.  Board  of  Supervisors  v, 
Dunn,  27  Gratt.  608.  See  also,  State  v. 
Proudfoot,  38  W.  Va.  736,  18  S.  E. 
Rep.  949. 

8.    The  Reason. 

The  reason  why  a  deed  or  other 
specialty    works   an    estoppel,    usually 


given,  is  that  the  estoppel  prevents  cir- 
cuity of  action.  Reynolds  v.  Cook,  83 
Va.  817,  821,  3  S.  E.  710;  Doswell  v. 
Buchanan,  3  Leigh  365;  Gregory  v. 
Peoples,  80  Va.  355;  Burtners  v.  Keran, 
24  Gratt.  42;  Nye  v.  Lovitt,  92  Va.  710, 
24  S.  E.  345.  See  ante,  "Underlying 
Pr*nciples  and  Purpose  of  Doctrine," 
I,  B;  post,  "Foundation  and  Object," 
IV,  C,  1,  c,  (2). 

3.    Doctrine  Illustrated. 
Conveyance   of    Land   by    Deed. — A 

man  is  estopped  to  set  up  his  own  pos- 
session for  twenty  years  against  his 
own  deed  given  within  that  time. 
Duvall  V.  Bibb,  3  Call  362. 

Agreement  under  Seal  Acknowledg- 
ing Title  of  Another. — Certain  persons 
claimed  title  to  a  large  body  of  land 
under  a  grant  from  commonwealth  to 
T.  R.,  bearing  date  December  11,  1795. 
P.  claimed  title  under  a  grant  from 
the  commonwealth  bearing  date  of  Jan- 
uary 10,  1856,  to  the  109  acres  in  dis- 
pute in  this  suit.  R.  claimed  that  this 
parcel  of  land  was  within  his  grant, 
and  brought  a  suit  in  ejectment  against 
P.  on  February  10,  1859.  On  March  1, 
1859,  an  agreement  in  writing,  under 
seal,  was  entered  into  and  duly  exe- 
cuted by  P.  and  a  certain  S.,  styled 
"trustee,"  as  agent  and  manager  of  the 
owners  under  the  R.  grant,  by  which 
the  respective  rights  of  the  parties  to 
the  said  parcel  of  land  were  compro- 
mised and  adjusted,  and  the  suit  dis- 
missed. By  that  agreement  P.  ac- 
knowledged the  title  of  the  claimants 
under  the  grant  to  T.  R.  It  was  held, 
that  P.  was  thereby  estopped  from  test- 
ing or  disputing  thereafter  the  title  of 
the  claimants  under  the  grant  to  T. 
R.  to. the  land  in  question.  Rakes  v. 
Rustin  Land,  etc.,  Co.,  2  Va.  Dec.  156. 

Appellant  Enjojring  Benefits  under 
Supersedeas  Bond.— "In  the  case  of 
Baltimore,  etc.,  R.  Co.  v.  Vander- 
warker,  19  W.  Va.  265,  a  bond  was 
given  signed  by  D.,  the  attorney  of 
appellant,  which  recited  that  a  super- 
sedeas had  been  allowed  to  the  decree, 
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the  appeal  was  subsequently  dismissed, 
and  execution  was  issued  on  the  de- 
cree, and  it  was  held,  that  B.  was  es- 
topped from  denying  that  a  super- 
sedeas issued.  It  was  also  held,  that 
'if  a  party  has  enjoyed  the  benefit  of 
a  supersedeas  bond,  though  it  was 
executed  by  his  attorney  at  law  alone, 
when  the  law  required  it  to  be  executed 
with  security,  in  a  proceeding  to  en- 
force the  debt  after  the  appeal  has  been 
dismissed,  he  is  estopped  from  alleging 
the  supersedeas  bond  was  invalid."  I 
Hall  V.  Wadsworth,  35  W.  Va.  375,  14 
S.  E.  4,  6. 
4    Persons  Estopped. 

See  ante,  "Who  Is  Estopped  and 
Who  May  Take  Advantage  of  Es- 
toppel," 11. 

a.    In  General. 

The  fair  and  voluntary  execution  of 
a  scaled  instrument  is  conclusive 
against  all  who  seal  it.  Shaw  v,  Mc- 
Cullough,  3  W.  Va.  260;  Allen  v. 
Tucker,  3  J.  J.  Marshall  164;  1  Greenl. 
Ev.,  §  22;  Cox  V.  Thomas,  9  Gratt.  312; 
Cordle  v.  Burch,  10  Gratt.  480;  Cecil 
V.  Early,  10  Gratt.  198;  Hoke  v.  Hoke, 
3  W.  Va.  561;  McMillan  v.  Hickman,  35 
W.  Va.  705,  713,  14  S.  E.  227;  Board  of 
Supervisors  v.  Dunn,  27  Gratt.  608. 

A  man  shall  not  defeat  his  own  act 
or  deny  its  validity  to  the  prejudice  of 
Unother.  Summerfield  v.  White,  54  W. 
Va.  311,  46  S.  E.  154;  Nash  v.  Fugate, 
24  Gratt.  202;  Wynn  v.  Harman,  5 
Gratt.  157;  Reynolds  v.  Cook,  83  Va. 
817,  821,  3  S.  E.  710;  Doswell  v.  Buch- 
anan, 3  Leigh  365;  Gregory  v.  Peoples, 
80  Va.  355;  Burtners  v.  Keran,  24 
Gratt.  42;  Nye  v.  Lovitt,  92  Va.  710, 
24  S.  E.  345. 
b.   Maker  or  Grantor. 

In  general  it  may  be  said  the  maker 
or  grantor  of  a  deed  or  other  instru- 
ment under  seal  is  estopped  to  deny 
the  validity  of  such  instrument  or  the 
truth  of  any  statement  therein.  Hall 
V.  Wadsworth,  35  W.  Va.  375,  14  S.  E. 
4;  Shaw  V.  McCullough,  3  W.  Va.  2C0; 


Baltimore,  etc.,  R.  Co.  v.  Vander- 
warker,  19  W.  Va.  265;  Martin  v,  Kes- 
ter,  46  W.  Va.  438,  33  S.  E.  238,  239. 

Obligors  In  Injunction  Bond— De- 
nial of  Conformity  to  .Direction  of 
Judge. — Where  an  injunction'  bond  has 
been  signed,  sealed  and  acknowledged 
by  the  obligors  in  the  presence  of  the 
court,  and  has  been  accepted  and  acted 
on  as  their  bond,  the  obligors  are  es- 
topped to  deny  that  the  penalty  of  the 
bond  conforms  to  the  direction  of  the 
judge  who  awarded  the  injunction. 
Harman  v.  Howe,  27  Gratt.  676.  See 
Wray  v.  Davenport,  79  Va.  19. 

"A  grantor  in  any  deed  can  not  deny 
his  title  thereby  conveyed,  and  set  up 
any  other  title,  to  the  injury  of  the 
grantee."  Dewing  v^  Hutton,  48  W. 
Va.  576,  37  S.  E.  670.  See  also,  Flan- 
ary  v.  Kane,  102  Va.  547,  46  S.  E.  312, 
681. 

"The  grantor  will  not  be  heard  to 
say  that  he  did  not  read  his  deed,  or 
that  he  did  not  understand  it,  nor  that 
he  was  ignorant  of  the  real  facts  when 
he  made  the  deed."  Anderson  v, 
Phlegar,  93  Va.  415,  25  S.  E.  107. 

A  grantor  in  a  deed  of  trust  can  not 
impeach  or  disparage  his  own  title  to 
prevent  a  sale  under  such  trust.  Mar- 
tin V.  Kester,  46  W.  Va.  438,  33  S.  E. 
238;  Turk  v.  Skiles,  45  W.  Va.  82,  30 
S.   E.  234. 

A  person  executing  a  deed  of  trust 
is  estopped  to  disparage  his  own  title 
to  prevent  a  sale  under  such  deed,  but 
the  same  conveys  all  his  right,  title, 
and  interest,  both  legal  and  equitable, 
in  and  to  said  property,  and  this  the 
trust  creditor  would  have  the  right  to 
have  sold.  Turk  v.  Skiles,  45  W.  Va 
82,  30  S.  E.  234.  Martin  v.  Kester,  45 
W.  Va.  438,  33  S.  E.  238. 

Where  a  testator  empowers  his  exec- 
utors to  make  conveyances  of  lands, 
which  he  sold  but  did  not  convey  in 
his  lifetime — until  the  power  is  exe- 
cuted, the  lands  descend  to  the  heir; 
but  a  conveyance  from  him  as  one  of 
i  the  executors,  would  operate  as  an  ei- 
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toppel  against  him,  should  he  claim  as 
heir.    Shaw  v.  Clements,  1  Call  429. 

The  obligors  having  voluntarily  exe- 
cuted the  bond,  are  precluded  and  es- 
topped from  all  inquiry  as  to  the  regu- 
larity and  validity  of  the  levy  of  the 
execution  upon  which  it  was  taken. 
Downman  v.  Downman,  2  Call  507; 
Carper  v.  McDowell.  5  Gratt.  212;  Cox 
V  Thomas,  9  Gratt.  312;  Cecil  v.  Early, 
10  Gratt  198;  1  Greenl.  Ev.  sections  22, 
26;  4  Kent.  261.  Shaw  V.  McCullough, 
3   W.  Va.  260. 

Where  Surety  in  Bond  Estopped  to 
Set  Up  Defence.— Where  the  official 
bond  of  an  executor  was  made  payable 
to  four  justices,  one  of  whom  was  not 
a  member  of  the  court  at  the  time,  the 
surety  having  executed  the  bond  is 
estopped  from  pleading  that  it  is  not 
his  bond  because  so  executed.  Frank- 
lin V.  Depriest,  13  Gratt.  257. 

c     Grantee. 

Purchaser  from  Grantor. — A  pur- 
chaser from  a  person  who  has  pre- 
viously conveyed  the  estate  to  a  trus- 
tee by  deed  duly  recorded  is  estopped 
at  law,  though  not  in  equity,  from  im- 
pugning, on  the  ground  of  fraud,  a 
deed  regularly  executed  by  the  trustee 
to  a  purchaser  from  such  trustee. 
Taylor  v.  King,  6  Munf.  358,  8  Am. 
Dec.   746. 

"If  Mrs.  Pennybacker  would  not  her- 
self be  estopped,  neither  would  Laid- 
ley.     In  purchasing,  he  did  no  wrong 
in   the  eye  of  the  law.     He    but    pur- ' 
chased  from  her  an  estate  which  it  was , 
lawful  for  her  to  convey,  and  stands  in ' 
her  shoes,  invested  with  all  her  rights.  I 
Rogers  v.  Higgins,  48  111.  211."    Central 
Land  Co.  v.  Laidley,  32  W.  Va.  134,  9 
S.   E.  61,  64. 

A  grantee  in  a  deed  who  has  re- 
leased all  interest  in  the  property  con- 
veyed, in  consideration  of  the  convey- 
ance to  her  of  other  property  by  the 
grantor,  which  last  mentioned  convey- 
ance was  made  on  condition  that  she 
should  execute  such  release,  can  not 
thereafter   assert  any  title  or   interest] 


under  the  first  mentioned  deed. 
Townsend  v.  Outten,  95  Va.  536,  28  S. 
E.   958. 

In  an  action  for  breach  of  warranty 
of  title  to  land,  where  the  deed  recites 
that  "immediate  possession  is  de- 
livered" and  the  declaration  avers  no 
eviction,  the  covenantee  is  not  thereby 
estopped  to  deny  that  he  got  posses- 
sion.    SheflFey  v,  Gardiner,  79  Va.  313. 

Party  Claiming  under  Deed  and  Plat 
by  Which  the  Land  Was  Dedicated  to 
Public. — The  question  of  dedication 
and  acceptance  is  hardly  worthy  of 
consideration,  from  the  fact  that  the 
plaintiff  is  not  the  original  owner  of 
the  land,  but  claims  under  a  deed  and 
plat  by  which  such  street  was  dedi- 
cated to  the  public,  and,  it  being  incon- 
sistent with  his  title  papers,  he  is  es- 
topped from  denying  such  dedication. 
Jarvis  v.  Grafton,  44  W.  Va.  453,  30  S. 
E.  178;  Taylor  v.  Philippi,  35  W.  Va. 
554,  14  S.  E.  130,  before  cited;  Riddle 
V.  Charleston,  43  W.  Va.  796,  28  S.  E. 
831;  Taylor  v.  Com.,  29  Gratt  780; 
Depriest  v.  Jones,  2  Va.  Dec.  109;  Bun- 
tin  V.  Danville,  93  Va.  200,  24  S.  E. 
830;  9  Am.  &  Eng.  Ency.  Law  (2d  Ed.) 
46.  Ralston  v.  Weston,  46  W.  Va.  544, 
31  S.  E.  326,  327. 

d.    Privies. 

In  General. — Any  person  claiming 
under  one  who  is  bound  by  an  estoppel 
is  himself  bound  by  the  same  estoppel. 
Summerfield  v.  White,  54  W.  Va.  311, 
46  S.  E.  154;  Reynolds  v.  Cook,  83  Va. 
817,  3  S.  E.  710.  See  ante,  "Parties  and 
Privies,"  II,  A. 

Privies,  or  those  who  derive  title 
from  or  through  the  parties,  ordinarily 
stand  in  the  same  position  as  the  par- 
ties and  are  bound  by  every  estoppel 
that  could  have  been  binding  on  the 
parties.  Summerfield  v.  White,  54  W. 
Va.  311,  46  S.  E.  154. 

All  persons  in  privity  with  a  party 
estopped  by  deed  are  estopped  also. 
Reynolds  v.  Cook,  83  Va.  817,  3  S.  E. 
710. 

Heirs. — If  a  deed  made  by  a  married 
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woman  was  binding  on  her  so  as  to 
constitute  an  estoppel,  so,  also,  would 
the  heirs  be  estopped,  as  it  would  be 
binding  on  them.  Buford  v.  Adair,  43 
W.  Va.  211,  27  S.  E.  260,  citing  Coff- 
man  v.  Coffman,  41  W.  Va.  8,  23  S. 
E.  523. 

Where  a  husband  conveys  the  prop- 
erty of  his  wife  with  warranty  against 
the  claims  of  himself  and  his  heirs,  his 
children,  deriving  title  from  their 
mother,  will  not  be  affected  by  the  war- 
ranty.   Urquhart  v.  Clarke,  2  Rand.  540. 

e.    Strangers. 

A  stranger  can  not  be  bound  by  an 
estoppel.  Nickell  v.  Tomlinson,  27  W. 
Va.  697. 

A  person  will  not  be  affected  by  a 
deed  when  he  was  not  a  party  to  it. 
Davis  V.  Tebbs,  81  Va.  600. 

{.    Persons  Not  Sui  Juris. 

See  post,  "Persons  Not  Sui  Juris," 
IV,  A,  6,  b,  (3),  (b). 

g.  State— Auditor's  Deed. 

An  auditor's  deed  made  in  consum- 
mation of  a  sale  for  taxes  can  not  bar 
the  assertion  by  the  state  of  any  claim 
of  right  to  the  land.  State  v.  Spon- 
angle,  45  W.  Va.  415,  32  S.  E.  283,  cit- 
ing Reid  V.  State,  74  Ind.  252,  260. 

S.    Who  May  Take  Advantage  of  Es- 
toppel by  Deed. 
See   ante,    "Who    Is     Estopped    and 
Who  May  Take  Advantage  of  Estop- 
pel,"  II. 

a     In   General — Strangers. 

A  relinquishment  by  the  wife  of  her 
contingent  right  of  dower  will  only 
operate  against  her  in  favor  of  the 
grantee  or  those  claiming  title  under 
him;  and  it  will  never  operate  in  favor 
of  a  stranger  not  claiming  under  such 
grantee;  and  as  against  such  stranger 
she  may  claim  her  dower,  though  she 
has  united  in  such  a  deed  with  her  hus- 
band. Nickell  V.  Tomlinson,  27  W.  Va. 
697. 

"The  deed  relied  on  to  bar  the  de- 
mandant shows  no  privity  of  estate,  or 
connection   of    any   kind   between    her 


and  the  tenant.  It  can  not  avail  the 
tenant  in  this  action."  Nickell  v,  Tom- 
linson, 27  W.  Va.  697,   712. 

B.,  mother  of  plaintiff,  under  her 
father's  will  as  construed  by  this  court 
in  1867  (see  17  Gratt.  349),  owned  a 
life  estate  in  the  land  in  dispute,  with 
remainder  in  fee  to  such  of  her  chil- 
dren as  might  survive  her.  She  died 
in  1852,  and  out  of  her  seven  children, 
only  three  survived  her,  of  whom  plain- 
tiff was  one.  By  deed  in  1817,  she  re- 
linquished her  life  estate  to  her  seven 
children  then  living,  and  suit  was 
brought  for  partition.  Pending  it,  in 
1818,  a  deed  was  made  between  the 
adults  (to  which  plaintiff,  being  then 
a  minor,  was  no  party),  agreeing  to 
abide  the  partition  to  be  made.  The 
record  has  been  destroyed,  but  the 
partition  was  made  between  the  seven. 
In  1827  a  deed  was  executed  by  plain- 
tiff and  others,  ratifying  the  partition, 
but  not  so  far  as  T.  was  concerned, 
neither  he  nor  his  wife  being  party  to 
the  deed.  She  was  one  of  the  three 
survivors,  and  her  interests  and  the  in- 
terests of  her  sister,  the  remaining  one 
•of  the  three,  had  passed  to  T.  In  1852, 
after  the  death  of  B.,  the  life  tenant, 
T.,  conveyed  the  whole  of  the  land  in 
dispute  to  D.,  the  defendant.  The  suit 
to  construe  the  will  was  brought  withio 
two  years  after  the  death  of  the  life 
tenant,  and  decided  in  1867;  and  plain- 
tiff brought  his  suit  within  three  months 
after  that  decision  for  partition  of  the 
land  held  by  D.  Held,  plaintiff  is  not 
estopped  by  the  deed  of  1827  from  as- 
serting against  T.  and  those  claiming 
under  him  his  rights  under  the  will  to 
the  land  in  dispute.  "By  that  deed,  it 
is  true,  he  did  assent  to  and  ratify  the 
partition  that  had  been  made,  but  not 
so  far  as  Triplett,  the  grantor  of  the 
defendant,  was  concerned.  Neither 
Triplett  nor  his  wife  were  parties  to 
that  deed,  and  it  would  seem  they 
were  intentionally  excluded  from  the 
benefit  thereof,  and  consequently  the 
plaintiff  is  not  estopped  by  the  deed 
from   asserting   his   claim    as    against 
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Triplett,  or  those  claiming  under  him." 
Davis  V,  Tebbs,  81  Va.  600. 

b.  Party  Procuring  Deed  by  Fraud  or 
Misrepresentation. 

"If  the  deed  was  procured  by  a 
fraud  or  willful  misrepresentation,  or 
by  misrepresentation  upon  an  honest 
mistake  of  fact  as  to  the  payment  of 
the  purchase  money,  the  appellant  could 
not  rely  upon  it  as  an  estoppel.  Every 
difficulty  with  respect  to  the  remedy  by 
rule  is  removed  so  soon  as  it  is  made 
tc  appear  that  the  execution  of  the 
deed  was  due  to  a  misrepresentation 
of  the  facts  produced  by  the  appellant 
himself.  The  court  will  place  the  par- 
ties in  the  same  situation  that  they 
were  before  the  deed  was  executed. 
Any  other  rule  would  give  to  the  ap- 
pellant an  undue  advantage,  derived 
from  his  own  misconduct."  Williams  v. 
Blakey,  76  Va.  254. 

W.,  in  1883,  at  sale  made  by  B.,  as 
commissioner  under  decree  of  court, 
purchased  a  house  and  lot  in  F.,  and 
gave  four  bonds,  each  for  $720,  payable 
in  one,  two,  three,  and  four  years 
thereafter.  Payment  of  all  but  the 
second  bond  is  admitted.  As  far  back 
as  1S69,  W.  insisted  he  had  paid  all, 
and  was  ent-'tled  to  his  deed.  B.  in- 
sisted that  the  second  was  unpaid;  but 
finally,  in  1872,  executed  deed  acknowl- 
edging receipt  of  all  the  purchase 
money,  and  conveying  the  property  to 
W.  In  1874,  the  bond  was  found  in 
possession  of  H.,  a  lawyer  to  whom, 
in  1855,  it  had  been  intrusted  for  col- 
lection. In  1877,  B.  filed  his  petition 
in  the  suit  wherein  the  decree  of  sale 
was  rendered,  praying  for  a  rule  against 
W.  to  show  cause  why  he  should  not 
pay  this  bond,  etc.  W.  filed  his  an- 
swer, insisting  the  bond  had  been  paid. 
Much  documentary  evidence  and  many 
depositions  of  conflicting  nature  in  the 
case.  Held,  notwithstanding  the  exe- 
cution of  the  deed  to  W.  by  B.,  the  lat- 
ter is  entitled,  under  the  circumstances, 
tr  proceed  against  W.  by  rule  for  the 
vacation  of  the  deed,  and  the  sale  of 


the  land  to  pay  the  bond,   if  unpaid. 

Williams  v.  Blakey,  76  Va.  254. 

c.  Purchaser  for  Value  in  Possession-^ 

General  Warranty  Deed   by    Heii 

Apparent 
"A  general  warranty  deed  made  by 
an  heir  apparent  for  his  expectancy, 
while  void  as  a  conveyance,  as  being 
for  a  mere  possibility  not  coupled  with 
an  interest,  would  act  as  an  estoppel 
in  favor  of  a  purchaser  for  value  in 
possession.  Buford  v.  Adair,  43  W. 
Va.  211,  27  S.  E.  260. 
6.    Limitation  of  Doctrine. 

a.  Suits  Based  upon  Deed — Does  Not 

Extend  to  Collateral  Actions. 
"The  estoppel  of  a  deed  will  be 
limited  to  suits  based  upon  it  or  grow- 
ing out  of  the  transaction  in  which  it 
was  executed,  and  will  not  extend  to 
a  collateral  action,  where  the  cause  is 
different,  although  the  subject  matter 
may  be  the  same.  These  propositions 
are  abundantly  sustained  by  the  au- 
thorities cited  by  the  appellant's  coun- 
sel and  by  others  that  might  be  re- 
ferred to.  See  on  this  subject  gen- 
erally, 2  Smith's  L.  C.  p.  671,  etc.;  7 
Rob.  Pr.  247."  McCullough  v,  Dasheill, 
78  Va.  634.  Se^  ante,  "Extent  of  Oper- 
ation," I,  D. 

b.  In  Regard  to  Character  of  Deed. 

(1)  Auditor's  Deed. 

"An  auditor's  deed  made  in  consum- 
mation of  a  sale  for  taxes  can  not  bar 
the  assertion  by  the  state  of  any  claim 
oi  right  to  the  land.  The  court  says 
the  deed  is  without  warranty,  and  has 
not,  as  an  estoppel,  the  force  which  a 
quitclaim  has  to  pass  title  in  the 
grantor  at  its  date.  Reid  v.  State,  74 
Ind.  252,  260."  State  v.  Sponaugle,  45 
W.  Va.  415,  32  S.  E.  283.  See  post, 
"Quitclaim  Deed  or  Release,"  IV,  A, 
6,  b,  (2) 

(2)  Quitclaim  Deed  or  Release. 

If  a  person  holding  a  mere  con- 
tingent right  therein  executes  a  deed 
for  personal  property  in  favor  of  the 
real  owner  of  such  property,  such  deed 
will  not  estop  the  grantor  from  show- 
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ing  that  the  grantee  was  the  .true 
owner  of  such  property  prior  to  the 
execution  of  such  deed,  and  that  he 
was  induced  to  make  the  same  by  such 
owner,  who  was  fully  acquainted  with 
the  condition  of  the  property  at  the 
time  of  the  execution  of  the  deed.  He 
will,  however,  be  estopped  from  deny- 
ing that  whatever  interest  he  might 
have  had  in  such  property  passed  by 
such  deed.  Dewing  v.  Hutton,  48  W. 
Va.  576,  37  S.  E.  670.  See  ante, 
"Auditor's  Deed,"  IV,  A,  6,  b,  (1). 

It  does  not  prevent  a  grantor  from 
showing  that  the  title  was  already  in 
his  grantee,  and  the  object  of  the  deed 
was  merely  to  confirm  the  grantee's 
title,  for  thereby  no  injury  can  occur 
to  such  grantee.  Dewing  v.  Hutton, 
48  W.  Va.  576,  37  S.  E.  670. 

"This  must  then  be  regarded  as  only 
a  quitclaim  deed;  and  Hermann  on 
Estoppel  (vol.  2,  p.  804),  says:  'A 
grantor  conveying  by  deed  of  bargain 
and  sale,  by  way  of  release  of  quit- 
claim of  all  his  rights  and  title  to  a 
tract  of  land,  if  made  in  good  faith, 
and  without  any  fraudulent  represen- 
tations, is  not  responsible  for  the  good- 
ness of  the  title  beyond  the  covenants 
in  his  deed.  A  deed  of  this  character 
purports  to  convey,  and  is  understood 
to  convey,  nothing  more  than  the  in- 
terest or  estate  of  which  the  grantor  is 
seised  or  possessed  at  the  time,  and 
does  not  operate  to  pass  or  bind  an  in- 
terest^ not  then  in  existence.'"  Flem- 
ing V.' Kerns,  37  W.  Va.  494,  16  S.  E. 
600,  602. 

(8)    Deed  Must  Be  VaUd. 
(a)    In  General. 

See  post,  "When  Specialty  Void," 
IV,  D,  2,  b;  "Estoppel  Not  Created  by 
Void  Contract,"  V,  D,  1. 

Acknowledging  *and  Certifying. — A 
deed  not  acknowledged  or  not  certified 
according  to  law,  though  actually  ad- 
mitted to  record,  can  not  be  read  in 
evidence  as  a  recorded  deed,  but  as 
between  the  parties  it  is  valid.  Raines 
V  Walker,  77  Va.  92. 


As  to  acknowledging,  signing,  seal- 
ing, certifying,  etc.,  see  ante,  "Doctrine 
Stated,"    IV,   A,   1. 

Deed  Affected  with  Fraud— Where 
a  commissioner  has  been  induced  to 
execute  a  deed  of  conveyance  by  the 
purchaser's  fraud  or  willful  misrepre- 
sentation, or  by  misrepresentation  upon 
an  honest  mistake  of  fact  as  to  the  pay- 
ment of  the  purchase  money,  the  pur- 
chaser can  not  rely  on  the  deed  as  an 
estoppel,  but  may  be  proceeded  against 
to  have  the  deed  annulled  and  the 
property  subjected  to  sale.  Williams 
V.  Blakey,  76  Va.  254. 

A  married  woman  is  not  estopped 
from  claiming  as  against  her  husband's 
creditors,  a  resulting  trust  in  land  paid 
for  by  her  father  and  intended  to  be 
hers,  but  deeded  to  the  husband  by  his 
collusion  'with  the  grantor,  by  reason 
of  the  failure  of  her  father  and  herself 
to  take  positive  action  during  his  life- 
time, if  she  did  not  then  know  how 
the  title  stood,  nor  what  her  father's 
intentions  were,  and  did  assert  her  title 
before  it  was  assailed.  Steagall  v. 
Steagall,  90  Va.  73,  17  S.  E.  756. 

Deed  in  Fraud  of  Creditors — Es- 
toppel to  Claim  Homestead. — "In  Shipe 
V.  Repass,  28  Gratt.  716,  734,  this  court 
held,  that  where  a  conveyance  is  set 
aside  for  fraud,  at  the  suit  of  the 
grantor's  creditors,  he  is  not  estopped 
as  against  them  to  assert  his  claim  of 
homestead  in  the  property  embraced 
in  the  deed.  That  decision  has  been 
affirmed  and  reaffirmed  by  the  cases  of 
Boynton  v.  McNeal,  31  Gratt.  456,  459, 
and  Marshall  v.  Sears,  79  Va.  49." 
Hatcher  v.  Crews,  83  Va.  371,  5  S.  E. 
221. 

Where  there  is  a  fraudulent  convey- 
ance of  property,  which  is  subsequently 
annulled  at  the  suit  of  the  creditor, 
the  grantor  is  not  estopped  as  against 
the  creditor  to  assert  his  right  of  home- 
stead in  the  premises.  Approved.  Shipe 
V.  Repass,  28  Gratt.  716,  and  Boynton 
V.  McNeal,  31  Gratt.  456,  examined  and 
approved.    Marshall  v.  Sears,  79  Va.  49. 
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Estopped  to  Deny  Validity  of  Deed 
Defrau<Hng  Creditors. — One  who  has 
conveyed  land  to  another  to  defraud 
his  creditors  is  estopped  from  denying 
the  validity  of  the  conveyance.  Rat- 
cliff  V.  Ratcliff.  102  Va.  881,  47  S.  E. 
1007.  See  the  t^tle  FRAUDULENT 
AND  VOLUNTARY  CONVEY- 
ANCES. 

Estoppel  Of  Married  Woman  to 
Show  No  Consideration. — The  debts  of 
a  married  woman,  for  which  her  sepa- 
rate estate  is  liable,  are  such  as  arise 
out  of  any  transaction,  out  of  which  a 
debt  would  have  arisen,  if  she  were  a 
feme  sole,  except  that  her  separate 
estate  is  not  bound  by  a  bond  or  cove- 
nant based  on  no  consideration,  such 
bond  or  covenant  being  void  at  law, 
and  she  not  being  estopped  in  a  court 
of  equity  from  showing  that  it  was 
based  on  no  consideration.  Hughes  v. 
Hamilton,  19  W.  Va.  366;  Radford  v, 
Carwell,  13  W.  Va.  572. 

(b)    Persons  Not  Sui  Juris. 

In  General — "When  an  agreement  is 
void  for  infanc>  or  coverture,  an  es- 
toppel founded  solely  on  it  must  be 
equally  void.  The  law  throws  its  pro- 
tection around  infants  and  femes 
covert,  and  they  can  not  be  made  liable 
tc  contract  by  their  own  representa- 
tions." Central  Land  Co.  v.  ^  Laidley, 
32  W.  Va.  134,  9  S.  E.  61,  63.  See  ante, 
"Infants  and  Femes  Covert,"  II,  C. 

Married  Woman. — "In  Herman  on 
Estoppel,  at  §  581,  the  law  is  thus 
stated:  *In  order  to  give  rise  to  an 
estoppel  by  deed,  the  parties  must  or- 
dinarily be  sui  juris,  competent  to 
make  it  effectual  as  a  contract,  and  the 
instrument  so  executed  as  to  be  binding 
in  law.  The  deed  of  a  married  woman 
will  not  operate  as  an  estoppel  where 
i?  fails  as  a  grant,  or  estop  her  from 
setting  up  an  estate  obtained  subse- 
quently or  by  purchase,  against  the 
giantee.  This,  like  the  grant,  is  limited 
to  the  estate  the  wife  has  at  the  time, 
and  does  not  extend  to  an  interest  ac- 
quired after  the  execution  of  the  deed, 


for  she  can  not  bind  herself  subse- 
quently by  any  covenant.  Where  the 
deed  of  a  married  woman  fails  as  a 
conveyance  from  the  nonconcurrence 
of  her  husband,  it  is  ineffectual  for  all 
purposes,  and  can  not  be  relied  upon 
as  an  estoppel  or  ground  of  recovery 
in  a  subsequent  controversy.  By  com- 
mon law,  the  warranty  deed  of  a  mar- 
ried woman,  though  executed  in  such 
form  as  to  convey  her  title,  did  not 
operate  against  her  by  way  of  cove- 
nant or  estoppel,  because  she  was  in- 
capable of  binding  herself  by  cove- 
nants of  warranty  or  by  agreement  to 
convey  her  real  estate.' "  Lewis  v.  Ap- 
person,  103  Va.  624,  49  S.  E.  978. 

"A  married  woman's  conveyance 
estops  her  as  to  the  estate  thereby 
granted.  Herman  on  Est.  716.  Schaff- 
ncr  V.  Grutzmacher,  6  la.  137."  Sum- 
merfield  v.  White,  54  W.  Va.  311,  46 
S.  E.  154. 

"In  the  case  of  a  married  woman's 
void  conveyance  (Mattox  v,  Hight- 
shue,  39  Ind.  95),  it  was  held  that  'a 
right  in  equity  can  not  grow  out  of 
an  illegal  and  void  transaction.'  Mus- 
tard V.  Wohlford,  15  Gratt.  329,  was  a 
case  where  an  infant  sold  land  by  title 
bond  to  Mustard,  and  later,  when  of 
age,  sold  the  same  land  by  title  bond 
to  Wohlford,  with  notice  of  the  sale 
to  Mustard,  and  later  conveyed  it  to 
Mustard  pursuant  to  his  sale  to  him; 
Mustard  having  notice  of  the  sale  to 
Wohlford.  Wohlford  sued  Mustard 
and  the  vendor  to  cancel  Mustard's 
deed,  and  get  title  to  himself,  and  suc- 
ceeded. The  court  held,  that  if  an  in- 
fant convey  land,  he  may  convey  to 
another  when  of  age,  and  his  deed  will 
avoid  the  first  conveyance;  and  that 
the  disaffirmance  of  the  first  sale  by  the 
second  sale  after  the  infant  has  become 
adult  rendered  the  first  sale  void,  and 
extinguishes  any  interest  in  law  or 
equity  which  the  first  purchaser  may 
have  acquired  under  it,  and  entitles  the 
vendor  or  second  purchaser  in  his 
name  to  recover  possession  of  the  land 
at  law,  and  hold  it  free  from  any  equity 
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of  the  first  purchaser.  That  case  logi- 
cally by  analogy  rules  this  case.  An 
infant's  conveyance  is  not  void,  but 
voidable,  whereas  a  married  woman's 
deed,  without  proper  certificate,  is  void 
at  the  Start.  If  a  man  may  purchase 
the  infant's  land  after  he  becomes  of 
age,  with  notice  of  a  prior  sale  to  an- 
other during  infancy,  vesting  the  first 
purchaser  with  title  until  avoided,  and 
the  second  purchaser  takes  a  better 
title  than  the  first,  and  call  on  equity 
to  enforce  his  right  by  taking  from  the 
first  purchaser  his  legal  title,  acquired 
after  the  infant  obtained  his  majority 
pursuant  to  his  sale  in  infancy,  why 
can  not  much  more  a  second  purchaser 
from  a  married  woman  acquire  a  bet- 
ter title  than  one  who  took  from  her 
a  deed  not  voidable,  but  void  at  the  in- 
stant of  its  execution?"  Central  Land 
Co.  V.  Laidley,  32  W.  Va.  134,  9  S.  E 
61,   63. 

If  a  deed  from  husband  and  wife 
conveying  land  of  the  wife  be  void  as 
to  her  because  of  defective  certificate 
of  her  examination  and  acknowledg- 
ment, and  after  the  death  of  her  hus- 
band she  convey  the  land  to  another 
with  notice  of  the  former  deed,  yet  the 
second  purchaser  will  not  be  affected 
by  such  notice,  the  former  deed  being 
void  and  passing  no  right,  legal  or 
equHable,  and  the  second  purchaser 
does  not  hold  the  land  as  trustee  for 
the  first  purchaser,  and  equity  will  not 
compel  him  to  convey  to  the  first  pur- 
chaser, nor  will  it  enjoin  the  second 
purchaser  from  prosecuting  an  action 
of  ejectment  to  recover  the  land  from 
the  first  purchaser's  possession  or  that 
of  his  vendee.  Though  during  cover- 
ture the  wife  bring  suit  against  her 
husband  and  others  to  assert  her  right 
to  land  acquired  by  her  husband  in  his 
name  with  the  consideration  paid  by 
such  first  purchaser,  reciting  in  her 
pleading  that  she  had  executed  such 
deed  to  such  first  purchaser  and  re- 
ceived the  consideration,  and  obtained 
1  decree  giving  her  such  land,  and  de- 
claring it  her  separate  estate,  that  will 


not  estop  her,  or  such  second  pur- 
chaser, from  recovering  the  land  from 
the  first  purchaser  or  his  vendee.  Cen- 
tral Land  Co.  v.  Laidley,  32  W.  Va. 
134,  9  S.  E.  61. 

(c)  Conveyance  by  Heir  of  Mere  Pos- 
sibility. 

*'A  general  warranty  deed  made  by 
ar  heir  apparent  for  his  expectancy, 
while  void  as  a  conveyance,  as  being 
for  a  mere  possibility  not  coupled  with 
an  interest,  would  act  as  an  estoppel  in 
favor  of  a  purchaser  for  value  in  pos- 
session." Buford  V.  Adair,  43  W.  Va. 
211,  27  S.  E.  260. 

(d)  Effect  of  Reception  of  Purchase 
Money. 

"The  case  of  Shivers  v.  Sim- 
mons, 54  Miss.  520,  is  greatly  relied  on 
by  the  appellant.  The  syllabus  is:  *A 
married  woman  who,  on  exchanging 
land,  received  a  perfect  deed,  but  gave 
one,  the  certificate  of  acknowledgment 
to  which  was  fatally  defective,  is  es- 
topped, when  nine  years  thereafter  the 
defect  is  discovered,  to  assert  her  title, 
if  she  has  sold  the  lands  received,  and 
with  the  proceeds  purchased  others.' 
This  was  a  case  of  exchange,  it  may 
be  noted.  The  judge  delivering  the 
opinion  says:  'We  do  not  say  that  a 
mere  reception  of  the  purchase  money 
would  estop  her  where  she  has  at- 
tempted to  convey  by  an  invalid  deed, 
though  it  seems  difiPicult  to  see  how  the 
purchaser's  title  is  void  in  the  one  case, 
and  not  in  the  other.  It  is^true,  on  the 
other  hand,  that  a  man  who  has  made 
a  conveyance  wholly  inoperative  under 
the  statute  of  frauds  will  not  always  be 
estopped  by  a  reception  of  the  pur- 
chase money,  and  that  the  remedy  of 
the  vendee  ordinarily  is  by  an  action 
for  its  recovery.' "  Central  Land  Co. 
z:  Laidley,  32  W.  Va.  134,  9  S.  E.  61.  64. 

c.   By  Language  and  Intention. 

"An  estoppel  is  never  extended  be- 
yond what  is  called  for  by  the  plain 
import  of  the  terms  employed  by  the 
grantor  in  a  conveyance  of  any  kind." 
Kent  V.   Watson,   22   W.   Va.   561,   568. 
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See  ante,  "Extent  of  Operation,"  I,  D; 
post,  ''Necessity  for  Covenant  of  War- 
ranty," IV,  B;  "Foundation  and  Limi- 
tation," IV,  D,  4. 

There  is  no  rule  requiring  the  estop- 
pel to  be  extended  beyond  wh«^t  is  called 
for  by  the  plain  import  of  the  terms 
employed  by  the  grantor  in  the  deed. 
In  the  absence  of  a  general  warranty, 
there  is  nothing  in  the  nature  of  the 
instrument  used,  justifying  the  grantee 
in  claiming  under  it  anything  further 
than  the  specific  title  or  claim  which  it 
purports  to  convey.  Wynn  v.  Har- 
man,  5  Gratt.  157. 

"The  operation  of  deeds  is  a  ques- 
tion of  intention,  and  will  not  be  car- 
ried further  than  the  parties  appear 
from  the  tenor  of  the  whole  instrument 
to  have  agreed;  and  the  doctrine  of  es- 
toppel is  no  exception  to  this  general 
principle.  Accordingly,  the  introduc- 
tion of  a  statement  into  a  sealed  in- 
strument will  not  render  it  conclusive, 
unless  there  is  sufficient  reason  for  be- 
lieving that  'such  was  the  design,  or 
some  injustice  would  result  from  allow- 
ing it  to  be  contradicted."  McCullough 
V.   Dashiell,  78  Va.  634. 

Where  a  party  sells  and  conveys, 
without  warranty,  a  particular  claim  or 
title  to  land,,  he  is  not  thereby  estopped 
from  purchasing  a  superior  adverse  or 
outstanding  title  and  holding  the  land 
under  such  superior  title  against  the 
grantee  of  such  particular  claim  or  title 
where  there  was  no  fraud  or  conceal- 
ment in  the  sale  of  said  particular 
claim.  An  estoppel  is  never  extended 
beyond  what  is  called  for  by  the  plain 
import  of  the  terms  employed  by  the 
grantor  in  the  conveyance.  Kent  v. 
Watson,  22  W.  Va.  561,  562. 

H.  executes  a  deed  to  W.  by  which 
he  sells  all  his  claim  in  and  to  a  cer- 
tain piece  of  land,  called  the  C.  place, 
which  was  conveyed  to  C.  by  H.,  Sr. 
And  the  said  H.,  for  himself  and'  his 
heirs,  the  said  right,  as  it  was  vested 
in  H.,  Sr.,  to  the  said  W.  and  his  heirs, 
aga'nst  himself  and  his  heirs,  will  war- 
rant and  defend.    It  is  fully  understood. 


that  if  said  title  should  prove  insuffi- 
cient in  law  or  equity,  the  said  W.,  and 
his  heirs,  are  to  have  no  recourse,  he 
knowing  the  whole  circumstances.  H. 
is  not  estopped  by  deed  from  purchas- 
ing another  adversary  title  to  said  land, 
and  setting  it  up  against  his  vendee. 
Wynn  v.  Harman,  5  Gratt.  157,  158. 

D.  and  wife  conveyed  the  wife's 
realty  in  N.  city  and  N.  county  to  L. 
in  trust  to  secure  two  notes  to  M.,  to 
whom  D.  was  also  indebted  in  open 
account.  Subsequently  D.  and  wife 
conveyed  the  N.  county  realty  to  A., 
receiving  in  payment  cash  which  was 
paid  on  the  notes  and  certain  notes 
which  were  applied  on  the  open  ac- 
count, L.  and  M.  releasing  the  N. 
county  realty  to  A.  by  deed  reciting 
that  the  two  notes,  to  secure  which 
said  realty  had  been  conveyed  in  trust, 
had  been  paid — D.  and  wife  not  being 
parties  to  the  release.  By  M.'s  order 
L.  advertised  N.  city  realty  for  sale  to 
pay  the  balance  of  the  trust  debt.  D. 
and  wife  enjoined.  Held,  that  the  in- 
tention being  to  recite  that  the  two 
notes  were  paid  quoad  the  N.  county 
property  and  its  purchaser  A.,  the  re- 
cital can  be  deemed  an  estoppel  for 
that  purpose  only.  McCullough  v. 
Dashiell,  78  Va.  634. 

Because  deed  recites  that  •  "interme- 
diate possession  is  delivered,"  and  dec- 
laration avers  no  conviction,  cove- 
nantee is  not  thereby  estoppel  to  deny 
that  he  got  possession.  SheflFey  v, 
Gardiner,  79  Va.  313.  The  court  in  the 
above  case  say:  "Now,  upon  a  fair 
construction  of  that  deed,  it  appears 
the  possession  spoken  of  is  not  actual 
possession,  but  only  such  possession  as 
is  conferred  by  the  statute,  and  this 
possession,  as  we  have  before  shown, 
is  ousted  eo  instanti,  there  is  an  execu- 
tion of  the  conveyance,  and  there  is 
no  necessity  for  alleging  an  actual 
ouster.  Any  other  construction  would 
allow  the  plaintiff  in  error  to  invoke 
certain  recitals  in  his  deed  to  defeat 
the  obvious  purpose  of  the  instrument 
taken  as  a  whole." 
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B.    NECESSITY  FOR  COVENANT 

OF   WARRANTY. 
1.  In  Genenl. 

A  deed  without  a  covenant  of  war- 
ranty estops  grantor  from  asserting, 
against  the  grantee,  any  title  to  the 
lond  he  had  or  claimed,  at  the  time  of 
its  execution.  Summerfield  v.  White, 
54   W.    Va.    311,   46   S.    E.    154. 

But  where  conveyance  recites  or 
affirms,  expressly  or  impliedly,  that 
the  grantor  is  seized  of  a  particular  es- 
tate which  it  purports  to  convey,  he 
will  be  estopped  to  deny  that  such  es- 
tate passed,  although  there  be  no  war- 
re  nty  at  all.  Van  Rensselear  v.  Kear- 
ney, 11  Howard,  297.  Reynolds  v. 
Cook,  83  Va.  817,  3  S.   E.  710. 

As  to  effect  of  recitals  in  a  deed, 
without  warranty  as  an  estoppel  on 
grantor  who  subsequently  acquired 
title,  see  post,  "Recitals,"  IV,  D. 

Partition  Deeds. — The  heirs  made 
partition,  by  deeds,  of  their  ancestor's 
land.  The  deed  to  one  of  them  and 
her  husband  grants  242  acres  (her 
share)  as  follows:  "The  parties  of  the 
first  part"  (the  other  heirs)  "do  grant, 
relinquish,  and  release  unto  the  par- 
ties of  the  second  part,  and  to  the 
heirs  of  the  female  party  of  the  second 
part,"  etc.  The  deed  contained  no  war- 
ranty. Similar  deeds  were  made  to  the 
Dther  heirs  respectively.  No  other  con- 
sideration passed.  The  wife  died  with- 
Dut  having  had  children.  The  husband 
claimed  an  estate  for  his  own  life  in 
one-half  of  the  trust  so  conveyed  to 
himself  and  his  wife.  Held,  it  conveyed 
no  estate  to  the  husband  as  against  the 
heirs  of  his  wife,  who  the  not  estopped 
b>  the  deed  from  claiming  title  to  said 
242  acres.  Yancey  v.  Radford,  86  Va. 
B38,  10  S.  E.  972.  The  court  in  the 
ibove  case  said:  "There  is  no  estoppel 
mowing  out  of  this  deed.  There  was 
no  warranty  therein,  and  its  whole 
scope  and  object,  and  its  only  legal 
effect,  was  to  set  apart  and  effect  a  par- 
tition of  the  Radford  lands — 'adjust  the 
different   rights   of  the   parties   to  the 


possession.'  It  was  a  grant  by  the 
Radford  heirs  only  to  this  extent,  and 
can  operate  no  further,  either  by  way 
of  estoppel  or  otherwise."  See  ante, 
"By  Language  and  Intention,"   IV,  A, 

16,  c. 

I 

9.  To  Estop  Grantor  to  Set  Up  After- 
Acquired   Title. 

The  old  law  was,  where  one  by  a 
deed  of  bargain  and  sale,  or  lease  and 
release,  conveyed,  that  to  which  he  had 
no  title,  he  was  estopped  by  his  deed 
from  claiming  an  after-acquired  title  in 
it.  But  this  rule  has  been  repeatedly 
set  aside,  and  the  law  at  the  present 
time  is,  that  where  one  conveys  land 
to  which  he  has  no  title  by  deed  of 
bargain  and  sale,  without  a  covenant 
of  warranty,  a  subsequently  acquired 
title  will  not  inure  to  the  benefit  of  the 
bargainee,  even  as  against  the  bar- 
gainor and  his  heirs.  Herman  on  Est., 
§  653.  Summerfield  v.  White,  54  W. 
Va.  311,  46  S.  E.  154. 

A  conveyance  without  warranty  by 
mere  estoppel  will  not  operate  to  pass 
to  the  grantee  any  title  afterwards  ac- 
quired by  the  grantor.  Summerfield  v. 
White,  54  W.  Va.  311,  46  S.  E.  154. 

H.,  having  only  an  equitable  estate 
in  land,  conveyed  the  same  without 
warranty  to  M.  and  F.  in  trust  to  se- 
cure a  debt  to  B.  This  deed  of  trust 
was  duly  recorded.  Afterwards,  H. 
acquired  the  legal  title  and  sold  the 
land  to  D.  with  warranty.  Held,  that 
a?  H.  did  not  have  the  legal  title  at 
the  time  he  executed  the  deed  of  trust, 
and  as  it  contained  no  warranty,  the 
legal  estate  subsequently  acquired  by 
H.  did  not  enure  to  the  trustees  to 
secure  the  debt  to  B.  Doswell  r. 
Buchanan,  3  Leigh  365,  23  Am.  Dec. 
280. 

Where  a  party  sells  and  conveys, 
without  warranty,  a  particular  claim  or 
title  to  land,  he  is  not  thereby  es- 
topped from  purchasing  a  superior 
adverse  or  outstanding  title  and  hold- 
ing the  land  under  such  superior  title 
against  the  grantee  of  such  particular 
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claim  or  title,  where  there  was  no  fraud 
or  concealment  in  the  sale  of  said  par- 
ticular claim.  An  estoppel  is  never 
extended  beyond  what  is  called  for  by 
the  plain  import  of  the  terms  employed 
by  the  grantor  in  the  conveyance. 
Kent  V.  Watson,  22  W.  Va.  561. 

A  party  verbally  contracted  to  pur- 
chase land  from  a  commissioner  au- 
thorized to  sell,  subject  to  the  approval 
of  the  court,  and  entered  upon  and  im- 
proved the  land;  but  the  sale  was 
never  reported,  and  no  part  of  the  pur- 
chase price  was  paid.  He  afterwards, 
by  a  written  contract  without  war- 
ranty, sold  his  improvements  to  a 
third  person,  stating  that  the  title  was 
outstanding,  but  not  referring  to  his 
verbal  purchase.  More  than  10  years 
afterwards,  he  purchased  the  land  by 
a  written  contract  from  the  commis- 
sioner. Held,  that  he  was  not  estopped 
from  asserting  this  latter  claim  against 
the  assignee  of  the  person  to  whom  he 
sold  his  claim,  there  having  been  no 
covenant  of  warranty  and  no  conceal- 
ment on  his  part.  Kent  v.  Watson,  22 
W.  Va.  561. 

C.  OPERATION  OF  COVENANTS. 
1.  Covenants  of  Warranty, 
a.  In  General. 

A  covenant  of  warranty  works  an 
estoppel.  Doswell  v.  Buchanan,  3 
Leigh  365;  Gregory  v.  Peoples,  80  Va. 
355;  Reynolds  v.  Cook,  83  Va.  817,  3 
S.  E.  710. 

General  Warranty. — As  a  general 
rule,  a  party  is  estopped  by  his  general 
warranty.  Mitchell  v.  Petty,  2  W.  Va. 
470.  472,  98  Am.  Dec.  777. 

M.  died  seized  of  two  tracts  of  land, 
known  respectively  as  Tanner  ana 
Walker  tracts.  He  left  nine  heirs. 
Two  of  them  sold  their  interest  in  the 
Tanner  tract,  with  covenants  of  gen- 
eral warranty.  Subsequently  the  two 
tracts  were  partitioned,  and  the  whole 
of  the  interest  of  one  of  these  grantors 
was  set  apart  to  her  in  the  Tanner 
tract,  and  the  whole  share  of  the  other 
in   the    Walker   tract     The   purchaser 


took  possession  of  the  share  of  the  one 
in  the  Tanner  tract;  whereupon  she 
brought  suit  to  recover  out  of  that  in- 
terest a  parcel  equal  in  value  to  her 
ninth  interest  in  the  Walker  tract. 
Held,  that  she  was  estopped  from  any 
claim  in  the  Tanner  tract  by  her  cove- 
nant of  general  warranty.  Mitchell  v. 
Petty,  2  W.  Va.  470,  98  Am.  Dec.  777. 

b.  Necessity  That  Estate  Pass  by  Deed. 
An  assignee  can  only  take  advantage 

of  the  covenant  of  w«irranty  when  an 
estate  passes  by  the  deed,  yet  it  is,  in 
favor  of  the  grantee,  a  covenant  in 
gross,  and  binds  the  warrantor  though 
no  estate  passes  by  the  deed.  Burtners 
i  V.  Keran,  24  Gratt.  42. 

c.  On  After-Acquired  Title. 
(1)  In  General. 

Where  Conveyance  Contains  No 
Covenant  of  Warranty. — The  general 
rule  is  th^t  where  land  is  conveyed 
with  warranty,  the  grantor  is  estopped 
from  setting  up  an  after-acquired  title. 
Doswell  V,  Buchanan,  3  Leigh  365; 
Reynolds  v.  Cook,  83  Va.  817,  3  S.  E. 
710;  Nye  v,  Lovitt,  92  Va.  710,  24  S.  E. 
345;  Flanary  v.  Kane,  102  Va.  547,  46 
S.  E.  312,  681;  Gregory  v.  Peoples,  80 
Va.  355;  Kent  v,  Watson.  22  W.  Va. 
561,  citing  Wynn  v.  Harman,  5  Gratt. 
157;  Yancey  v.  Radford,  86  Va.  638,  10 
S.  E.  972;  Burtners  v.  Keran,  24  Gratt. 
42;  Yock  V.  Mann  (W.  Va.),  49  S.  E. 
1019. 

A  grantor  is  estopped  to  claim  a  title 
subsequently  acquired  where  he  has 
conveyed  with  warranty.  Nye  v. 
Lovitt,  92  Va.  710,  24  S.  E.  345;  Town- 
send  V.  Outten,  95  Va.  536,  28  S.  E. 
958.  And  it  is  riot  necessary  that  he 
should  have  a  good  title  at  the  t*me  of 
I  his  conveyance.  Yock  v.  Mann  (W. 
I  Va.),  49  S.  E.  1019.  See  ante,  "To  Es- 
top Grantor  to  Set  Up  After-Acquired 
Title,"  IV,  B,  2. 

"It  has  long  been  the  rule  that  a 
vendor  of  land  was  estopped  from  set- 
ting up  an  after-acquired  title  against 
his  vendee,  where  there  was  a  warranty 
or  covenant  for  title,  if  the  eviction  of 
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his  vendee  would  result  in  an  action 
upon  the  covenants.  Doswell  v.  Buch- 
anan, 3  Leigh  365,  368;  Van  Rennselcar 
V,  Kearney,  11  How,  297;  French  v. 
Spencer,  21  How.  228;  Burtners  v. 
Keran,  24  Gratt  42;  Reynolds  v.  Cook, 
83  Va.  817,  821,  3  S.  E.  710;  2  Minor's 
Inst.  (4th  Ed.)  710,  and  cases  cited; 
Rawle,  Gov.  (4th  Ed.)  375-456."  Nye 
V.  Lovitt,  92  Va.  710,  24  S.  E.  345.  See 
ante,  "Underlying  Principles  and  Pur- 
pose of  Doctrine,"  I,  B. 

"A  warrantly  creates  an  estoppel 
which  not  only  binds  the  grj^ntor  but 
takes  eflFect  upon  every  subsequent  in- 
terest which  he  acquires  and  transfers 
it  immediately  to  the  grantee.  Her- 
man on  Est.,  §  654."  Summerfield  v. 
White,  54  W.  Va.  311,  46  S.  E.  154. 

A  deed  of  bargain  and  sale,  like  a 
release,  passes  no  title  which  the  bar- 
gainor had  not  at  the  time,  yet  if  there 
be  a  warranty  annexed,  it  will  bar. 
Although  the  release  can  not  bar  the 
right,  etc.,  yet  the  warranty  may  re- 
buke, and  bar  him  and  his  heirs  of  a 
future  right  that  was  not  in  him  at 
the  time;  and  the  reason  wherefore  a 
warranty,  which  is  a  covenant  real, 
should  bar  a  future  right  is,  for  avoid- 
ing a  circuity  of  action.  Doswell  v. 
Buchanan,  3  Leigh  365,  376,  377. 

(9)  Foundation  and  Object. 

In  General. — '"The  doctrine,'  he  also 
added,  *is  founded  upon  the  highest 
principles  of  morality,  and  recommends 
itself  to  the  common  sense  and  justice 
of  every  one.  '  And  although  it  debars 
the  truth  in  the  particular  case,  and 
therefore  is  not  unfrequently  character- 
ized as  odious,  and  not  to  be  favored, 
still  it  should  be  remembered  that  it 
debars  it  only  in  the  case  where  its 
utterance  would  convict  the  party  of 
a  previous  falsehood  *  *  *  and  im- 
poses silence  only  when  in  conscience 
and  honesty  he  should  not  be  allowed 
to  speak.' "  Reynolds  v.  Gook,  83  Va. 
817,  3  S.  E.  710. 

To  Prevent  Circuity. — In  order  to 
avoid    circuity   of   action    a   vendor   of 


land  is  estopped  from  setting  up  an 
after-acquired  title  where  there  is  cove- 
nant for  title  or  warranty.  Doswell  v. 
Buchanan,  3  Leigh  365;  Burtners  v, 
Keran,  24  Gratt.  42;  Reynolds  v.  Gook, 
83  Va.  817,  3  S.  E.  710;  Nye  v.  Lovitt, 
92  Va.   710,  24   S.   E.   345. 

On  the  other  hand,  a  covenant  of 
warranty  works  an  estoppel,  and  the 
reason  usually  given  is  that  the  estop- 
pel prevents  ^  circuity  of  action.  Dos- 
well V.  Buchanan,  3  Leigh  365;  Greg- 
ory V,  Peoples,  80  Va.  355.  See  ante, 
"The  Reason,"  IV,  A,  2. 

(3)    Operation  of  General  Warranty. 

Where  a  person  conveys  land  with 
general  warranty  whereof  he  has  not 
the  title  at  the  time,  but  afterwards  ac- 
quires it,  such  acquisition  enures  to 
the  benefit  of  the  grantee,  because  the 
grantor  is  estopped  to  deny,  against 
the  terms  of  his  own  warranty,  that  he 
had  the  title.  Burtners  v.  Keran,  24 
Gratt.  42;  Raines  v.  Walker,  77  Va.  92; 
Baugh  V.  Walker,  77  Va.  99;  Gregory 
V,  Peoples,  80  Va.  355;  Young  v.  Young, 
89  Va.  675,  17  S.  E.  470.  See  also, 
Doswell  V.  Buchanan,  3  Leijh  36."); 
Mitchell  V.  Petty,  2  W.  Va.  470,  98  Am. 
Dec.  777. 

A  deed  with  covenant  of  general  war- 
ranty estops  the  grantor  from  assert- 
ing, against  the  grantee,  and  passes 
to  the  grantee  any  title  to  the  land 
that  the  grantor  may  acquire  after- 
wards. Summerfield  v.  White,  54  W. 
Va.  311,  46  S.  E.  154. 

"In  other  words,  the  warranty  cre- 
ates an  estoppel  which  takes  eflFect  on 
the  subsequent  interest,  and  passes  it 
to  the  vendee.  Now,  this  proposition 
may  be  correct  when  applied  to  fines, 
feoffments  and  other  common-law  re- 
coveries. In  this  class  of  cases,  it 
seems  that  the  warranty  not  only  con- 
cluded the  grantor  or  feoffer,  but  it 
possessed  the  high  function  actually 
transferring  the  after-acquired  estate  of 
interest.  But  deeds  of  bs^rgain  and 
sale  and  other  conveyances,  operating 
under  the  statutes  of  uses,  have  never 
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had  any  such  eflFect.  They  only  pass 
such  estate  as  the  grantor  has  at  the 
time;  the  warranty  merely  serving  as 
a  remedy,  or  operating  to  estop  the 
party  from  denying  the  ownership  of 
the  estate  a,t  the  time  of  the  convey- 
ance executed.  In  such  cases  the  prin- 
ciple of  the  estoppel  is,  that  if  a  person 
conveys  land  with  general  warranty, 
and  does  not  own  it  at  the  time,  but 
afterwards  acquires  the  same  land,  such 
acquisitions  enures  to  the  benefit  of 
the  grantee;  because  the  grantor  is  es- 
topped to  deny,  against  the  terms  of 
his  warranty,  that  he  had  the  title  in 
question;  but  it  does  not  operate  ac- 
tually to  transfer  the  estate  subse- 
quently acquired."  Burtners  v.  Keran, 
24  Gratt.  42. 

In  Burtners  v.  Keran,  24  Gratt.  42, 
the  court,  citing  4  Kent.  Com.  98,  says: 
"If  the  conveyance  be  with  general 
warranty,  not  only  the  subsequent  title 
acquired  by  the  grantor  will  enure  by 
estoppel  to  the  benefit  of  the  grantee, 
but  a  subsequent  purchase  from  the 
grantor,  under  his  after-acquired  title 
is  equally  estopped,  and  the  estoppel 
runs  with  the  land."  Raines  v.  Walker, 
77  Va,  92;  Clark  v.  Sayers,  55  W.  Va. 
512,   47   S.    E.    312. 

If  one  conveys  land  with  general 
warranty  which,  at  the  time,  he  does 
not  own,  or  the  title  to  which  is  de- 
fective, but  he  afterwards  acquires 
good  title  to  the  same,  such  acquisi- 
tion enures  to  the  benefit  of  his  grantee. 
Clark  V.  Sayers,  55  W.  Va.  512,  47  S. 
E.  312. 

"Where  land  in  which  the  grantor 
has  only  an  equitable  estate  is  conveyed 
by  r^eed  with  general  warranty,  the  sub- 
"eqnent  acquisition  of  the  legal  title 
by  the  £?rantor  enures  to  the  benefit  of 
the  grantee  and  those  claiming  under 
hirr.  Doswell  v.  Buchanan,  3  Leigh 
•^65;  Burtners  v.  Keran,  24  Gratt.  42; 
Raines  r.  Walker,  77  Va.  92."  Gregory 
v.  Peoples,  80  Va.  355. 

A  bargain  and  sale  of  land  intended 
under  the  statute  to  operate  as  a  pres- 
ent conveyance  or  transfer  is  noj  an 


assertion  of  title  that  will  estop  the 
bargainor,  his  heirs  or  assignees,  from 
subsequent  assertion  of  an  after-ac- 
quired title,  and  does  not  imply  a  cove- 
nant of  warranty.  Western  Mining, 
etc.,  Co.  V.  Peytona  Cannel  Coal  Co.,  8 
W.  Va.  406. 

Such  Convejrance  Does  Not  Operate 
as  Actual  Transfer— An  estoppel  by 
general  warranty  in  a  conveyance  does 
not  operate  actually  to  transfer  the  es- 
tate subsequently  acquired.  Burtners 
V.   Keran,  24  Gratt.  42. 

Fines,  Feoffments  and  Common-Law 
Reco.veries. — In  fines,  feoffments  and 
other  common-law  recoveries,  the  war- 
ranty not  only  concluded  the  grantor 
o*-  feoffer  but  actually  transferred  the 
after-acquired  estate  or  interest  to  the 
grantee  or  feoffor.  Burtners  v.  Keran, 
24  Gratt.  42. 

Convejrances  under  Statute  of  Uses. 
— Conveyances  under  the  statute  of 
uses  only  pass  such  estate  as  the 
grantor  had  at  the  time,  the  warranty 
merely  serving  as  a  remedy,  or  operat- 
'ng  to  estop  the  grantor  from  denying 
the  ownership  of  the  estate  at  the  time 
the  conveyance  was  executed.  Burt- 
ners V.  Keran,  24  Gratt.  42. 

Operation  to  Pass  Contingent  Re- 
•^•ainders. — Under  the  Virginia  statute 
(Code  of  1887,  §  2418),  which  provides 
that  "any  interest  or  claim  to  real  es- 
tate may  be  disposed  of  by  deed,"  a 
contingent  remainder  may  be  conveyed 
by  deed;  and  a  conveyance  of  a  con- 
tingent remainder,  where  made  with 
general  warranty  of  title  operates  rs 
an  estoppel  against  the  grantor  sub- 
sequently claiming  that  he  had  no  es- 
tate in  the  land  at  the  time  of  the 
conveyance.  Young  v.  Young,  89  Va. 
675,  17  S.  E.  470;  Burtners  v.  Keran. 
24  Gratt.  42;  Reynolds  v.  Cook,  83  Va. 
817,  3  S.  E.  710.  See  also,  Townsend 
V.  Outten,  95  Va.  536,  28  S.  E.  958. 
And  by  deed,  with  covenants  of  general 
warranty,  an  heir  estops  himself  from 
afterwards  claiming  an  inheritance. 
Buford  V.  Adair,  43  W.  Va.  211,  27  S. 
E.  260. 
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A  conveyance  of  a  contingent  re- 
mainder, if  made  with  general  warranty 
of  title,  would  operate  as  an  estoppel 
as  against  the  grantor  subsequently 
claiming  that  he  had  no  estate  in  the 
real  estate  conveyed  at  the  date  of  the 
conveyance.  Young  v.  Young,  89  Va. 
675,  17  S.  E.  470,  citing  Burtners  v, 
Keran,  24  Gratt.  42;  Raines  v.  Walker, 
77  Va.  92;  Gregory  v.  Peoples,  80  Va. 
355. 

(4)  Operations  of  Special  Warranty. 
H.  executed  a  deed  to  W.  by  which 

he  sold  all  his  claim  in  and  to  a  cer- 
tain piece  of  land  called  the  C.  place, 
which  was  conveyed  to  C.  by  H.,  Sr.; 
which  deed  contained  the  following 
clause:  "And  the  said  H.,  for  himself 
and  his  heirs,  the  said  right,  as  it  was 
vested  in  H.,  Sr.,  to  the  said  W.  and 
his  heirs,  against  himself  and  his  heirs, 
will  warrant  and  defend.  It  is  fully 
understood,  that  if  said  title  should 
prove  insufficient  in  law  or  equity,  the 
said  W.,  and  his  heirs,  are  to  have  no 
recourse,  he  knowing  the  whole  cir- 
cumstances." Held,  that  H.  was  not 
estopped  from  purchasing  another  ad- 
versary title  to  said  land,  and  setting 
it  up  against  his  vendee.  Wynn  v.  Har- 
man,  5  Gratt.  157. 

If  at  the  time  of  the  execution  of  a 
grant  or  bargain  and  sale  of  land,  with 
covenant  of  special  warranty,  the  title 
to  the  land  be  in  a  third  person,  not 
because  of  any  act  or  default  of  the 
covenantor,  and  the  covenantor  himself 
afterwards  acquires  the  title  to  the 
land,  the  title  does  not,  by  reason  of 
the  special  warranty,  vest  in  the  cove- 
nantee, and  the  covenantor  is  not  es- 
topped to  assert  it  or  to  grant  it  to 
another.  Western  Mining,  etc.,  Co.  v. 
Peytona  Cannel  Coal  Co.,  8  W.  Va. 
406. 

(5)  Effect  of  Grantor's  Discharge  in 
.  Bankruptcy. 

The  discharge  in  bankruptcy  releases 
the  warrantor  from  liability  for  cove- 
nants broken,  but  does  not  affect  the 
estoppel  as  to  after  acquired  property. 


because  the  covenant  runs  with  the 
land.  Gregory  v.  Peoples,  80  Va.  355. 
See  post,  "Effect  of  Covenant  in  Con- 
veyance by  One  Who  Afterwards  Ac- 
quires Title  as  Trustee,"  IV,  C,  1,  c,  (6). 
While  it  is  thus  that  where  land  in 
which  the  grantor  has  only  an  equitable 
estate  is  conveyed  with  general  war- 
ranty, the  subsequent  acquisition  of  the 
legal  title  by  the  grj^ntor  enures  to  the 
benefit  of  the  grantee  and  those  claim- 
ing under  him,  by  way  of  estoppel; 
yet,  where  the  vendor  is  discharged  in 
bankruptcy  and  afterwards,  with  an- 
other's money,  buys  the  land  at  a  re- 
sale for  the  unpaid  purchase  price  and 
obtains  a  conveyance,  such  title  does 
not  enure  to  his  grantee;  and  he  is 
not  estopped  to  deny  the  title,  because 
a  trust  resulted  in  favor  of  him  whose 
money  bought  the  land.  Gregory  v. 
Peoples,  80  Va.  355. 

(6)  Effect  of  Covenant  in  Conveyance 
by  One  Who  Afterwards  Acquires 
Title  as  Trustee. 

Where  one  having  only  the  equitable 
title,  conveys  the  land  with  general 
warranty;  then  is  discharged  in  bank- 
ruptcy; and  afterwards,  with  another's 
money  buys  the  land,  at  a  resale  thereof 
for  the  unpaid  purchase  money,  and 
obtains  to  himself  a  conveyance 
thereof,  such  title  does  not  enure  to 
his  grantee,  and  he  is  not  estopped  to 
deny  he  had  the  title,  because  a  trust 
resulted  in  favor  of  him  whose  money- 
bought  the  land.  Gregory  v.  Peoples, 
80  Va.  355.  In  this  case  the  court  say: 
"The  evidence  is  conclusive,  and  in- 
deed, uncontradicted,  that  the  purchase 
money  for  the  land  was  wholly  ad- 
vanced by  Norwood,  and  that  in  pur- 
chasing at  the  resale  in  1869,  Haskins 
acts  as  Norwood's  agent,  though  the 
deed  was  made  to  Haskins.  Under 
these  circumstances  a  trust  resulted  in 
Norwood's  favor,  and  consequently  in 
equity  Haskins  must  be  regarded  as 
holding  the  legal  title  as  a  mere  trus- 
tee for  Norwood.  2  Minor's  Insts. 
191;   Bank  of  the  U.  S.  v.  Carrington, 
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7  Leigh  566;  Kane  v.  O'Conncrs,  78 
Va.  76,  and  cases  cited.  No  title,  there- 
fore, was  acquired  by  Haskins  upon 
which  any  estoppel  growing  out  of  his 
deed  to  Peoples  can  operate  in  the  ap- 
pellant's favor."  Gregory  v.  Peoples, 
80  Va.  355. 

(7)    Persons  Bound. 

In  General. — "The  estoppel,  *  *  * 
works  upon  the  estate  and  binds  an 
after-acquired  title  as  between  parties 
and  privies.  See,  also,  what  is  said  by 
the  court  in  Wynn  v.  Harman,  5  Gratt. 
157,  164."  Reynolds  v.  Cook,  83  Va. 
817,  3  S.  E.  710. 

"And  the  reason,  *  *  *  is  that 
such  affirmation  must  necessarily  have 
influenced  the  grantee  in  making  the 
purchase,  and,  hence,  the  grantor  and 
those  in  privity  with  him,  in  good  faith 
and  fair  dealing,  should  be  forever 
thereafter  precluded  from  gainsaying 
it."  Reynolds  v.  Cook,  83  Va.  817,  3 
S.  E.  710. 

"Mr.  Justice  Story,  in  Carter  v.  Jack- 
son, 4  Pet.  86,  says:  In  the  next  place 
it  shows  that  such  estoppel  binds  all 
persons  claiming  the  same  land,  not 
only  under  the  same  deed,  but  under 
any  subsequent  conveyance  from  the 
same  party;  that  is  to  say,  it  binds  not 
merely  privies  in  blood  but  privies  in 
estate,  as  subsequent  grantee  and 
alienees.  In  the  next  place,  it  shows 
that  an  estoppel  which  (as  the  phrase 
is)  works  on  the  interest  of  the  land, 
runs  with  it  into  whosoever's  hands 
the  land  comes.  In  Myers  v.  Croft, 
13  Wall.  (U.  S.)  291,  it  is  held,  that 
a  grantor  hot  having  perfect  title,  who 
conveys  for  full  value,  is  estopped,  both 
himself  and  others  claiming  15y  subse- 
quent grant  from  him,  against  denying 
title;  a  perfect  title  afterwards  coming 
to  him.  Irvine  v.  Irvine,  9  Wall.  (U. 
S.)  618,  19  Am.  &  Eng.  Ency.  Law 
1022,  citing  a  long  array  of  authorities 
in  support  thereof,  says:  In  most  states 
the  covenant  of  general  warranty  is 
held  not  only  to  estop  the  grantor  and 
his  heirs  from  setting  up  an  after-ac- 


quired title,  but  also  actually  to  trans- 
fer the  estate  subsequently  acquired, 
as  if  it  had  passed  by  the  deed  in  the 
first  instance."  Clark  v.  Sayers,  65  W. 
Va.  512,  47  S.  E.  312. 

Heirs  Apparent. — By  deed  with  cove- 
nants of  general  warranty,  an  heir  ap- 
parent may  estop  herself  from  after- 
wards claiming  her  inheritance.  Such 
estoppel  extends  to  her  heirs.  Buford 
V.  Adair,  43  W.  Va.  211,  27  S.  E.  260. 

Married  Woman. — "A  mortgage  deed 
given  by  a  married  woman  with  her 
husband's  consent,  with  covenants  of 
warranty,  will  enure,  by  way  of  es- 
toppel, against  her,  in  cases  of  title 
subsequently  acquired.  But  with  us 
there  is  no  such  statute.  On  the  con- 
trary, it  is  expressly  provided,  that 
even  where  the  husband  is  a  party  to 
the  deed  in  which  the  wife  unites,  it 
shall  not  operate  any  further  upon  her 
or  her  representatives  'by  means  of  any 
covenant  or  warranty  contained  therein 
which  is  not  made  with  reference  to 
her  sejJarate  estate  as  a  source  of  credit, 
or  which,  if  it  relate  to  her  said  right 
of  dower  or  to  any  estate  or  interest 
conveyed  other  than  her  own,  is  not 
made  with  reference  to  her  separate 
estate  as  a  source  of  credit.* "  Lewis 
V.  Apperson,  103  Va.  624,  49  S.  E.  978. 
Married  Woman  Uniting  with  Trus- 
!  tee  to  Convey  Equitable  Separate  Es- 
\  tatc. — A  grantor  of  land,  who  has 
!  conveyed  with  a  warranty  or  covenant 
of  title  is  estopped  from  setting  up  an 
after-acquired  title  against  his  grantee, 
and,  although  there  is  no  warranty,  the 
grantor  will  be  estopped  from  assert- 
ing an  after-acquired  title  against  his 
vendee  where  the  deed  of  conveyance 
recites  or  affirms  that  the  grantor  is 
seised  of  a  particular  estate  which  the 
deed  purports  to  convey  and  upon 
the  faith  of  which  the  sale  was 
made.  But  this  doctrine  does  not 
apply  to  a  married  woman  holding 
an  equitable  separate  estate,  who  unites 
with  her  trustee  merely  for  the  pi^-oose 
of  showing  that  the  trustee  was  making 
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the  conveyance  with  her  knowledge 
and  by  her  direction,  and  who  makes 
no  warranty  or  other  covenant  of  title, 
nor  any  averment  or  affirmation  that 
she  was  seised  of  or  entitled  to  a  par- 
ticular estate  in  the  land  which  the 
deed  purports  to  convey.  Nye  v.  Lov- 
itt,  92  Va.  710,  24  S.  E.  345,  2  Va.  Law 
Reg.  29. 

2.  Covenant  by  Grantee  Assuming  Pay- 
ment of  Debt. 
Where  the  purchaser  at  a  judicial 
sale  of  lands,  who  was  a  party  to  the 
administration  proceedings,  assumes 
the  payment  of  a  lien  thereon  s^nd  re- 
tains of  the  purchase  price  so  much 
as  "is  equal  to  that  debt,  including 
interest  to  this  time,"  covenanting  to 
keep  the  first  parties,  the  estate,  and 
all  persons  claiming  thereunder,  harm- 
less by  reason  of  such  debt,  he  is 
estopped  from  afterwards  asserting  that 
he  did  not  retain  enough.  Menefee  v. 
Marge,  1  V^.  Dec.  644. 

D.    RECITALS. 
1.    Definition. 

"A  recital  is  a  narration  of  such 
deeds,  agreements,  or  facts  as  are  nec- 
essary to  explain  the  grantor's  title  and 
the  motives  and  reasons  upon  which 
the  deed  is  founded  and  entered  into." 
M'Cullough   V.   Dashiell,   78  Va.   634. 

9.    Rule  Stated, 
a.    In  GeneraL 

As  a  general  rule  the  parties  to  a 
bond  or  other  sealed  instrument  are 
estopped  to  deny  the  recitals  thereof. 
Findley  v.  Findley,  42  W.  Va.  372, 
381,  26  S.  E.  433;  Baltimore,  etc.,  R. 
Co.  V.  Vanderwarker,  19  W.  Va.  265; 
Pannill  v.  Calloway,  78  Va.  387;  Chap- 
man V.  Com.,  25  Gratt.  721;  Gibson 
V.  Beckham,  16  Gratt.  321;  Cox  v. 
Thomas,  9  Gratt.  312;  Northwestern 
Bank  v.  Fleshman,  22  W.  Va.  317;  Ce- 
cil V.  Early,  10  Gratt.  198;  Franklin 
V.  Depriest,  13  Gratt.  257,  and  note; 
Hoke  V.  Hoke,  3  W.  Va.  561;  Pratt  v. 
Wright,  13  Gratt.  175;  Wynn  v.  Har- 
man,  5   Gratt.  157;  Taylor  v.   King,  6 


Munf.  358;  Cordle  v.  Burch,  10  Gratt. 
480;  Board  of  Supervisors  v.  Dunn,  27 
Gratt.  608;  Shaw  v.  McCullough,  3  W. 
Va.  260;  McMillian  v.  Hickman,  35  W. 
Va.  705,  14  S.  E.  227,  230;  Caskie  v, 
Harrison,  76  Va.  85;  Blankenship  v. 
Ely,  98  Va.  359,  36  S.  E.  484;  Mon- 
teith  V.  Com.,  15  Gratt.  172. 

A  party  who  has  admitted  a  fact 
in  his  deed,  is  estopped  not  only  from 
disputing  the  deed,  but  every  fact 
which  it  recites.  Summerfield  v.  White, 
54  W.  Va.  311,  46  S.  E.  154;  Anderson 
V.  Phlegar,  93  Va.  415,  25  S.  E.  107. 
See  ante,  "Persons  Estopped,"  IV, 
A,  4. 

While  in  Griffin  v.  McCaulay,  7  Gratt. 
476,  it  is  held,  that  a  trust  deed  to  se- 
cure creditors,  reciting  the  amount  of 
the  debts  due  to  the  different  creditors, 
is  not  conclusive,  even  as  against  the 
grantor  and  his  administrator  of  the 
amount  of  the  respective  debts.  Mon- 
teith  V.  Com.,  15  Gratt.  172. 

Right  to  Correct  Mistake. — As  to 
right  to  correct  recitals  when  there  is 
a  mistake  therein,  see  post,  "Correc- 
tion  of   Recitals,"   IV,   D,  6. 

b.  Where  Specialty  Void. 

A  solemn  admission  by  deed  clearly 
estops  the  parties  from  denying  the 
fact  unless  the  bond  is  void  as  being  in 
contravention  of  the  law.  Cecil  v. 
Early,  10  Gratt.  198.  See  ante,  "Deed 
Must  Be  Valid,"  IV,  A,  6,  b,  (3). 

c.  Where  Recital  in  Specialty  Contrary 

to  Record. 

The  parties  to  a  bond  are  estopped 
to  deny  the  truth  of  recitals  contained 
therein  although  it  is  in  direct  con- 
tradiction to  the  record.  Caskie  v. 
Harrison,  76  Va.  85,  95;  Blanklenship 
V  Ely.  98  Va.  359,  36  S.  E.  484;  Mon- 
teith  V.  Com.,  15  Gratt.  172;  Findley  v. 
Findley.  42  W.  Va.  372,  381,  26  S.  E. 
433;  Baltimore,  etc..  R.  Co.  v.  Vander- 
warker, 19  W.  Va.  265,  270;  Gibson  v. 
Beckham,  16  Gratt  321;  Chaprran  i\ 
Com.,  25  Gratt.  721;  Pannill  v.  Callo- 
wr.y.  78  Va.  387;  Shelton  v.  Jones,  26 
Gratt.  898;  Andrews  v.  Avory,  14  Gratt. 
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229;  Lancaster  v.  Wilson,  27  Gratt.  624; 
Franklin  v.  Depriest,  13  Gratt.  257. 

**In  Cutler  v.  Dickinson,  8  Pick.  R. 
386,  a  bond  given  by  the  administrator 
to  a  judge  of  probate  with  the  usual 
condition,  was  offered  in  evidence.  It 
was  objected  to  because  it  appeared  on 
examining  the  records  of  the  probate 
office,  that  there  was  no  decree  or  other 
evidence  of  the  appointment  of  the  ad- 
ministrator except  what  resulted  from 
the  bond;  and  according  to  a  case  re- 
ferred to  in  the  argument,  the  law  re- 
quired probate  decrees  to  be  recorded. 
The  court  held,  thqt  the  obligors  were 
estopped  by  the  recital  in  the  bond 
to  deny  the  appointment  of  the  admin- 
istrator. So  parties  were  estopped 
from  denying  that  there  was  such  in- 
junction, or  judgment  or  decree  as 
their  bond  recites  and  describes.  Al- 
len V,  Luckett,  3  J.  J.  Marsh,  R.  165; 
Stockton  V,  Turner,  7  Id.  192;  Kellar 
V.  Becler,  4  Id.  655.  In  all  those  in- 
stances the  matter  recited,  and  which 
the  parties  were  estopped  by  their 
bond  from  denying,  ought  regularly 
to  appear  of  record."  Cox  v.  Thomas, 
9  Gratt.  312. 

Where  4  bond  is  executed  pursuant 
to  an  order  made  in  a  chancery  suit 
requiring  its  execution,  as  a  condition 
precedent  to  the  enjoyment  of  certain 
rights,  the  parties  executing  it  are  es- 
topped to  deny  its  recital  although  they 
contradict  the  record.  Blankenship  v. 
Ely,  98  Va.  359,  36  S.  E.  484,  citing 
Caskie  v.  Harrison,  76  Va.  85. 

3.  Rule  Illustrated. 

Estoppel  to  Deny  Notice  of  Judg- 
ment.— W.  obtained  a  judgment  against 
the  C.  R.  N.  Co.  His  judgment  was 
never  placed  on  the  lien  docket.  More 
than  two  years  afterwards  the  com- 
pany gave  a  trust  to  secure  its  cred- 
itors, including  the  debt  due  to  W., 
which  was  therein  described  as  the 
balance  due  on  the  judgment  to  W., 
"rendered  in  the  United  States  district 
court  held  ^t  Charleston,  Kanawha 
county,    in    the    soring    of    1856.      Tfie 


balance  being  now  about  two  thousand 
dollars."  W.  filed  a  bill  to  enforce  his 
judgment,  and  the  defendants  alleged 
a  want  of  notice  by  reason  of  its  not 
being  docketed,  and  also  that  they  had 
no  actual  notice  of  it.  Held,  that  the 
trustee  and  trust  creditors  claiming  the 
benefit  of  the  trust  are  estopped  by  the 
recital  of  the  deed  from  averring  a 
want  of  notice  of  the  judgment,  at  the 
time  of  the  execution  of  the  deed.  Coal 
River  Nav.  Co.  v.  Webb,  3  W.  Va.  438. 

Bond  Reciting  Obligee  "As  Execu- 
tor."— Where  a  bond  is  executed  to  the 
obligee  "as  executor,"  the  obligor  is 
estopped  to  deny  that  the  obligee  is 
such  executor.  Hoke  v.  Hoke,  3  W. 
Va.  561. 

A  bond  reciting  one  to  be  guardian 
estops  its  obligors  from  questioning 
that  fact.  Findley  v.  Findley,  42  W. 
Va.  372,  26  S.  E.  433,  citing  Monteith  v. 
Com.,  15  Gr^tt.  172. 

Representations  to  Purchaser.  —  A 
grantor  in  a  deed,  releasing  an  exist- 
ing lien  on  land  in  favor  of  a  debt 
to  be  secured  by  a  deed  of  trust 
thereon,  who  recites  in  his  deed  of  re- 
lease that  his  mother  has  become  the 
purchaser  of  a  life  estate  in  the  land, 
and  that  he  has  acquired  a  lien  on  such 
life  estate  by  virtue  of  having  paid  a 
part  of  the  purchase  money  therefor 
as  surety  for  his  mother,  is  estopped 
by  the  recitals  of  his  deed  from  assert- 
ing, as  against  the  trust  creditor,  that 
he,  and  not  his  mother,  was  the  pur- 
chaser of  said  life  estate.  It  is  imma- 
terial that  the  records  would  show  who 
the  purchaser  was.  Having  represented 
that  his  mother  was  the  purchaser,  and 
his  representations  having  been  acted 
on  by  the  trust  creditor,  it  must  be 
taken  as  true.  Anderson  v.  Phlegar, 
93  Va.  415,  25  S.  E.  107. 

Recital  as  to  Division  Line. — ^Where 
a  husband  owns,  in  its  entirety,  one 
of  two  adjoining  tracts  of  land  and 
his  wife  an  undivided  one-eighth  of  the 
other,  which  she  conveys  to  one  of  her 
cotenants,  by  a  deed,  without  warranty, 
in  which  her  husband  joins,  reciting  a 
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description  of  the  division  line  and  one 
of  its  termini,  different  from  that  given 
in  the  deeds  by  which  the  husband  ob- 
tained his  lands,  and  referring  to  said 
terminus  as  an  agreed  corner;  and, 
afterwards,  by  partition,  another  of  her 
cotenants  obtains  that  portion  of  the 
land  in  which  the  wife  owned  a  part, 
lying  adjacent  to  said  boundary  line, 
and  sues  the  husband  and  wife  in  eject- 
ment for  a  small  tria^ngular  piece  of 
land  the  title  of  which  depends  upon 
the  location  of  the  division  line,  in  the 
absence  of  title  by  adverse  possession, 
the  husband  having  conveyed  his  land 
to  his  wife  in  the  meantime;  the  de- 
fendants are  estopped  by  the  recitals 
in  their  deed  from  relying  upon  the 
de'scription  of  the  division  line  con- 
tained in  the  deeds  under  which  they 
claim,  and  can  not  use  said  deeds  as 
evidence  of  the  location  of  the  dis- 
puted line,  if  objected  to  by  the  plain- 
tiff. Summerfield  v.  White,  54  W.  Va. 
311,  46  S.  E.  154. 

Extrinsic  Evidence  to  Locate  Corner 
Ambiguously  Described. — Where  the 
description  of  the  corner  in  contro- 
versy, contained  in  the  deed  executed 
by  the  defendants,  reads  as  follows: 
'Beginning  opposite  Uriah  White's 
house  in  the  middle  of  Dry  Fork  at 
an  agreed  corner  between  Thomas  S. 
White,  deed,  and  Uriah  White,"  and 
calls  for  no  monument,  which  can  be 
ascertained  by  mere  inspection,  and 
without  measurement  or  calculation 
and,  opposite  Uriah  White's  house,  Dry 
Fork  is  claimed  to  have  two  channels 
over  thirteen  poles  distant  from  each 
other,  in  either  of  which,  the  point  may 
be,  as  determined  by  the  evidence,  the 
description  does  not  import  such  cer- 
tainty of  location  as  to  estop  the  de- 
fendants from  introducing  evidence 
tending  to  show  that  the  corner  in 
question  is  not  a  certain  rock  in  one 
channel  of  Dry  Fork,  as  claimed  by  the 
plaintiff,  and  the  court  properly  over- 
ruled plaintiff's  motion  to  strike  out 
such  evidence.  Summerfield  v.  White, 
54   W.    Va.   311,   46   S.    E.    154. 


Recognition  of  Judicial  Proceedings. 

— In  an  action  of  debt  on  an  injunction 
bond,  the  obligors  are  estopped  to  deny 
that  there  is  such  a  judgment  as  that 
which  the  bond  describes,  or  that  the 
injunction  has  been  awarded.  North- 
western Bank  v.  Fleshman,  22  W.  Va. 
317. 

Where  an  appellant  by  attorney  gives 
bond  reciting  that  a  supersedeas  has 
been  allowed,  he  is  estopped  to  deny 
that  the  supersedeas  issued.  Baltimore, 
etc.,  R.  Co.  V.  Vanderwarker,  19  W.  Va. 
265. 

Office  of  Principal  or  of  Obligee. — 
Where  persons  become  the  sureties  of 
a  deputy  sheriff  by  executing  his  bond 
jointly  with  him,  they  are  estopped  to 
deny  that  he  is  the  deputy  and  that 
the  person  named  therein  as  such  is 
the  sheriff.  Cox  v,  Thomas,  9  Gratt. 
312. 

M.  was  elected  sheriff  of  S.  in  1854 
and  gave  bond  as  such.  In  July,  1856, 
he  gave  bond  under  the  act  of  March 
15,  1856,  extending  the  time  for  which 
sheriffs  should  hold  office  to  Jan.  1, 
1857.  In  May,  1856,  he  was  re-elected 
sheriff  for  a  regular  term  of  two  years 
commencing  Jan.  1,  1857,  but  he  did  not 
give  his  official  bond,  under  that  elec- 
tion within  60  days  after  his  election, 
nor  until  Jan.  12,  1857,  when  it  was 
executed  by  himself  and  his  sureties. 
This  bond,  reciting  his  election  for  two 
years  from  Jan.  1,  1857,  was  acknowl- 
edged and  recorded,  and  he  was  per- 
mitted by  the  court  to  qualify  and  act 
as  sheriff.  Held,  that  the  sureties  of 
M.,  in  his  last  bond  were  estopped  by 
its  recitals  from  denying  that  M.  was 
sheriff,  and  that  the  bond  was  binding 
on  them.  Monteith  v.  Com.,  15  Gratt. 
172. 

In  Franklin  v.  Depriest,  13  Gratt. 
257,  the  official  bond  of  an  executor 
was  made  payable  to  four  justices,  one 
of  whom  was  not  a  member  of  the 
court  at  the  time.  It  was  held,  that 
the  sureties  were  estopped  from  aver- 
ring that  he  was  not  a  member  of  the 
court,  as  by  their  bond  they  acknowl- 
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edged  that  the  four  persons  to  whom  it 
was  made  payable,  were  justices  of  the 
county  court  then  sitting.  Monteith 
V.  Com.,   15   Gratt.   172. 

The  sureties  of  ^  deputy  in  his  bond 
to  the  high  sheriff  for  the  faithful  dis- 
charge of  his  duties  are  estopped  to 
deny  that  their  principal  was  a  deputy, 
unless  the  bond  is  invalid.  Cecil  v. 
Early,  10  Gratt.  198. 

N.  living  in  Virginia  brought  two 
suits  in  South  Carolina,  and  B.  living 
there  became  his  security  for  costs. 
N.  executed  to  B.  a  bond  with  sureties 
living  in  Virginia,  with  condition  to 
indemnify  him  against  injury  for  hav- 
ing entered  into  the  undertaking  a,s 
surety  for  the  said  costs.  In  an  action 
by  B.  against  N.  and  his  sureties,  the 
records  of  the  suit  brought  by  N.  in 
South  Carolina  were  offered  in  evi- 
dence by  B.  and  were  objected  to  on 
the  ground  that  they  showed  that  B. 
had  not  become  the  surety  at  the  date 
of  the  bond  of  N.  and  his  sureties  to 
him.  Held,  that  as  the  defendants  did 
not  show  that  B.  was  surety  for  N. 
for  costs  in  other  cases,  their  bond 
must  be  held  to  refer  to  these  suits, 
and  they  are  estopped  by  their  bond 
from  denying  that  B.  was  the  surety 
of  N.  at  the  time  of  its  execution.  Cor- 
dle  i\  Burch,  10  Gratt.  480. 
1  Foundation  and  Limitation. 

Estoppels  are  founded  and  limited 
by  intention,  and  extend  not  to  un- 
contemplated objects.  Hence  a  recital 
may  be  an  estoppel  for  one  purpose, 
and  not  for  another.  McCullough  v. 
DashielJ,  78  Va.  634.  See  ante,  "Extent 
and  Operation,"  I,  D. 

Formal  statements  and  admissions, 
which  were  perhaps  looked  upon  as  un- 
important when  made,  and  by  which 
no  one  was  even  deceived,  are  not 
conclusive.  And,  as  estoppels  are 
founded  on  intention,  they  will  be  lim- 
ited by  it  and  will  not  extend  to  ob- 
jects that  the  parties  cannot  reasonably 
be  supposed  to  have  had  in  view.  A 
recital  may  consequently  be  an  estoppel 
for  some  purposes  and  not  for  others. 


The  estoppel  of  a  deed  will  be  limited 
to  suits  based  upon  it  or  growing  out 
of  the  transaction  in  which  it  was  exe- 
cuted, and  will  not  extend  to  a  col- 
lateral action,  where  the  cause  is  dif- 
ferent, although  the  subject  matter  may 
be  the  same.  McCullough  v.  Dashiell, 
78  Va.  634.  See  ante,  "Suit  Based  upon 
Deed— Does  Not  Extend  to  Collateral 
Actions,"  IV,  A,  6,  a;  "By  Language 
and  Intention,"  IV,  A,  6,  c. 

When  a  grantor  recites  that  he  has 
an  indefeasible  title  to  the  land  con- 
veyed, or  uses  terms  or  modes  of  con- 
veyance for  which  such  fact  is  fairly 
to  be  inferred,  he  and  those  claiming 
under  him,  are  generally  estopped  to 
deny  such  fact,  or  to  oppose  the  legal 
consequences  flowing  from  it.  If, 
however,  by  the  same  deed  which 
would  otherwise  work  the  estoppel,  it 
appears  that  the  grantor  had  only  a 
particular  claim  or  title,  the  estoppel 
would  be  defeated.  Wynn  v.  Harman, 
5   Gratt.   157,   158. 

D.  and  wife  conveyed  to  L.  in  trust 
to  secure  two  notes  to  M.,  wife's  realty 
in  N.  city  and  H.  county.  Later,  D» 
and  wife  sold  and  conveyed  the  N. 
county  realty  to  A.,  and  D.  received 
part  of  price  in  cash  and  balance  in 
notes  payable  to  himself.  Th*  cash,  D. 
paid  on  the  notes  of  M.  The  notes  D. 
later  delivered  to  M.,  to  whom  he  was 
indebted  on  open  account  as  well  as 
by  trust  deed,  without  directing  their 
application,  and  M.  applied  them  to 
his  open  account.  Trustee  L.  and  M.  re- 
leased to  purchaser  A.  and  N.  county 
property  by  deed,  reciting  that  the  two 
notes,  to  secure  which  said  realty  had 
been  conveyed  in  trust,  had  been  paid 
— D.  and  wife  not  being  parties  to  the 
release.  By  M.'s  order  L.  advertised 
N.  city  realty  for  sale  to  pay  balance 
of  trust  debt.  D.  and  wife  enjoined. 
It  was  held,  the  intention  being  to 
recite  that  the  two  notes  were  paid 
quoad  the  N.  county  property  and  its 
purchaser  A.,  the  recital  can  be  deemed 
an  estoppel  for  that  purpose  only.  Mc 
CuUough  V.   Dashiell,  78   Va.   634. 
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5.   Recitals  Constituting  Estoppel. 

a.  In  General. 

Unnecessary  Recitals— "As  between 
the  original  parties,  a  recital  unnec- 
essary to  the  conveyance  will  not  op- 
erate as  an  estoppel.  2  Devlin  on 
Deeds,  §  995.  A  party  making  a  deed 
is  not  estopped  as  between  the  original 
parties  to  it,  by  recitals  unnecessary  to 
the  conveyance.  Osborn  v.  Endicott, 
6  Call  149."  Clark  v,  Sayers,  55  W.  Va. 
512,  47  S.  E.  312. 

The  rule  that  recitals  in  a  deed  estop 
all  parties  and  privies  does  not  extend 
to  mere  description  or  nonessential 
averment.  Clark  v.  Sayers,  55  W.  Va. 
512,  47  S.  E.  312. 

When  the  court  has  cognizance  of 
the  subject  matter,  or  capacity  to  take 
a  bond,  and  takes  a  bond  which  on 
its  face  is  valid,  but  contains  a  recital 
of  facts  necessary  to  its  validity,  as  in 
the  cases  of  the  election  and  induction 
into  office  of  a  sheriff,  the  presence 
of  the  justices  named  as  obligees,  and 
the  like,  the  obligors  shall  be  estopped 
from  denying  the  truth  of  such  re- 
citals. Gibson  v.  Beckham,  16  Gratt. 
321. 

When  Grantor's  Declaration  Would 
Be  Evidence. — "A  recital  in  a  deed  only 
operates  as  an  estoppel  in  cases  in 
which  the  declaration  of  the  grantor 
would  be  evidence.  A  recital  is  not 
competent  to  show  title  in  the  grantor. 
Joeckel  v,  Easton,  11  Mo.  118  (47  Am. 
Dec.  142)."  Clark  v,  Sayers,  55  W.  Va. 
512,  47  S.  E.  312. 

b.  Particular  Recitals. 

By  the  recitals  in  the  deed  from  I. 
and  wife  to  F.,  dated  July  22,  1893, 
it  is  stated  that  the  conveyance  from 
F.  to  I.,  dated  March  1st,  was  in 
consideration  of  $250,  and  that  it  was 
agreed  between  the  parties  that  the 
same  should  be  rescinded,  and  a  con- 
veyance made,  and  that,  in  considera- 
tion of  the  repayment  of  the  purchase 
money,  said  I.  proceeded  to  reconvey. 
This  deed,  on  its  face  shows  that  there 
was  a  sale  for  $250,  and  afterwards  an 


agreement  to  reconvey,  nothing  indi- 
cating a  trust  or  mortgage.  The  re- 
citals in  this  deed  must  be  regarded 
as  particular  recitals,  which  Bigelow 
on  Estoppel  (page  365)  says  are  con- 
clusive evidence  of  the  matters  stated 
if  the  deed  is  valid.  See  also,  Wiley 
V.  Givens,  6  Gratt.  277.  Greer  v.  Mitch- 
ell,  42   W.   Va.   494,  26   S.   E.   302. 

c.   Recitals  of  Consideration. 

Recital  of  Payment. — ^The  acknowl- 
edgment by  the  grantor  in  a  deed  of 
conveyance  of  the  receipt  of  the  pur- 
chase money  does  not  estop  him  from 
proving  that  it  h^s  not  been  received. 
Wilson  V.  Shelton,  9  Leigh  342;  Rad- 
cliff  V,  High,  2  Rob.  271. 

A  vendor  of  land  executes  a  deed 
of  conveyance  to  the  purchaser,  in 
which  he  acknowledges  receipt  of  the 
purchase  money,  and  subjoins  to  the 
deed  a  receipt  in  full  for  the  same;  yet 
upon  proof  that  in  fact  the  whole  pur- 
chase money  was  not  paid,  he  is  not 
concluded  from  claiming  the  balance 
due  him  in  equity.  Wilson  v.  Shelton, 
9  Leigh  342. 

Estoppel  to  Set  Up  Defense  of  In- 
valid Consideration. — The  considera- 
tion of  a  bond  was  stated  to  be  "money 
loaned,"  to  which  the  defense  set  up 
was  that  the  consideration  was  Confed- 
erate treasury  notes  and  therefore  il- 
legal and  void,  to  which  the  plaintiff 
replied  that  the  defendant  was  estopped 
by  the  bond  from  alleging  any  other 
consideration  than  that  mentioned  in 
it,  and  on  demurrer  to  this  replication 
the  court  below  held  the  law  to  be  for 
the  plaintiff.  Held,  that  a  court  ought 
not  to  lend  itself  to  enforce  contract 
made  in  violation  of  law,  nor  allow  a 
guilty  party  to  effectuate  his  ends  by 
pleading  an  estoppel  to  the  truth  of 
the  case  when  the  policy  of  the  law 
forbids  this  transaction.  Calfee  v.  Bur- 
gess. 3  W.  Va.  274. 

Debts  for  Which  Deed  of  Trust 
Given.— See  ante,  "In  General,"  IV,  D, 
2,  a;  post,  "Correction  of  Recitals,' 
IV,  D,  6. 
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1  Recitals  as  to  Position  or  Descrip- 
tion of  Land 
Recital  as  to  Division  Line. — Where 
1  husband  owns,  in  its  entirety,  one  of 
:wo  adjoining  tracts  of  land  and  his 
wife  an  undivided  one-eighth  of  the 
other,  which  she  conveys  to  one  of  her 
cotenants,  by  a  deed,  without  warranty, 
in  which  her  husband  joins,  reciting  a 
description  of  the  division  line  and  one 
of  its  termini,  different  from  that  given 
in  the  deeds  by  which  the  husband  ob- 
tained his  lands,  and  referring  to  said 
terminus  as  an  agreed  corner;  and, 
afterwards,  by  partition,  another  of  her 
cotenants  obtains  that  portion  of  the 
land  in  which  the  wife  owned  a  part, 
lying  adjacent  to  said  boundary  line, 
and  sues  the  husband  and  wife  in  eject- 
ment for  a  small  triangular  piece  of 
land,  the  title  of  which  depends  upon 
the  location  of  the  division  line,  in  the 
absence  of  title  by  adverse  possession, 
the  husband  having  conveyed  his  land 
to  his  wife  in  the  meantime;  the  de- 
fendants are  estopped  by  the  recitals 
in  their  deed  from  relying  upon  the 
description  of  the  division  line  con- 
tained in  the  deeds  under  which  they 
claim,  and  can  not  use  said  deeds  as 
evidence  of  the  location  of  the  dis- 
puted line,  if  objected  to  by  the  plain- 
tiff (p.  316).  Summerfield  v.  White,  54 
W.  Va.  311,  46  S.  E.  154. 

6.  Correction  of  Recitals. 

A  mistake  in  the  recitals  of  a  deed, 
referring  to  a  previous  deed  of  mar- 
riage settlement  between  the  grantors, 
may,  in  equity,  be  shown  by  the 
grantees,  by  introducing  in  evidence 
the  deed  r:rferred  to  in  the  recitals. 
Bower  v.  McCormick,  23  Gratt.  310. 

"In  Stoughton  v.  Lynch,  2  John  Ch. 
R.  209,  it  was  held,  that  a  recital  in 
deed  founded  on  a  mistake  and  untrue 
in  fact,  will  not  be  allowed  to  operate 
by  way  of  estoppel  to  exclude  the  truth 
satisfactorily  shown  to  the  court." 
Bower  v.  McCormick,  23  Gratt.  310. 

"And  so  it  has  been  held,  that  formal 
statements  and  admissions,  which  were 


perhaps  looked  upon  as  unimportant 
when  made,  and  by  which  no  one  was 
ever  deceived  or  induced  to  alter  his 
position,  are  not  conclusive."  M'Cul- 
lough  V.  Dashiell,  78  Va.  634. 

"Nothing  is  more  obvions  than  the 
injustice  that  would  ensue  if  the  formal 
recitals  introduced  into  conveyances 
for  the  convenience  of  the  grantee, 
and  with  a  view  to  facilitate  the  trans- 
fer of  the  title  to  subsequent  pur- 
chasers, were  treated  as  conclusive  in 
opposition  to  the  truth  of  the  case  and 
the  understanding  of  the  parties."  Mc- 
Cullough  V,  Dashiell,  78  Va.  634. 

A  trust  deed  to  secure  creditors  re- 
citing the  amount  of  the  debts  due  to 
the  different  creditors  is  not  conclusive, 
even  as  against  the  grantor  and  his 
administrator,  of  the  amount  of  the 
respective  debts,  and  it  may  be  showed 
that  the  debts  were  for  a  less  amount. 
Grif!in  v.  Macaulay,  7  Gratt.  476. 

7.  Operation  on  After-Acquired  Title, 
a.  In  General. 

Where  Conveyance  Recites  That 
Grantor  Is  Seised  of  a  Particular  Es- 
tate.— A  grantor  is  estopped  to  claim 
a  title  subsequently  acquired  not  only 
where  he  has  conveyed  with  a  war- 
ranty, but  also  where  the  deed  of  con- 
veyance recites,  or  affirms,  expressly 
or  impliedly,  that  the  grantor  is  seised 
of  a  particular  estate  which  the  deed 
purports  to  convey,  and  upon  the  faith 
of  which  the  bargain  is  made.  Towns- 
end  V,  Outten,  95  Va.  536,  28  S.  E.  958; 
Flanary  v.  Kane,  102  Va.  547,  46  S.  E. 
312,  681;  Doswell  v.  Buchanan,  3  Leigh 
■:65;  Burtners  v.  Keran,  24  Gratt.  42; 
Nye  V,  Lovitt,  92  Va.  710,  24  S.  E. 
345. 

Where  a  conveyance  recites  or  af- 
firms, expressly  or  impliedly,  that  the 
grantor  is  seised  of  a  particular  estate 
which  it  purports  to  convey,  he  will 
be  estopped  to  deny  that  such  estate 
passed,  although  the  deed  contains  no 
covenant  of  warranty  at  all.  And  such 
grantor  is  therefore  estopped  from  set- 
ting  up   an   after-acquired  title   to   the 
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estate  thereby  conveyed.  Reynolds  v. 
Cook,  83  Va.  817,  3  S.  E.  710,  5  Am. 
St.  Rep.  317. 

"The  leading  case  on  the  subject  in 
this  country  is  Van  Rensselaer  v.  Kear- 
ney, 11  How.  297,  which  was  ably  ar- 
gued and  very  fully  considered.  In 
that  case  a  deed  was  executed  by  a 
life  tenant  conveying  his  interest  in 
certain  lands,  which  was  supposed  by 
the  parties  at  the  time  to  be  a  fee 
simple,  and  upon  that  footing  the  bar- 
gain proceeded.  Afterwards  the  grantor 
acquired  the  fee,  and  it  was  held,  that 
he  and  those  claiming  under  him  were 
estopped  by  his  deed  from  setting  up 
such  after-acquired  interest,  independ- 
ently of  the  covenants  in  the  deed, 
which  were  of  doubtful  import.  In 
delivering  the  opinion  of  the  court,  Mr. 
Justice  Nelson  said:  'Where  the  deed 
bears  on  its  face  evidence  that  the 
grantor  intended  to  convey,  and  the 
grantee  expected  to  become  invested 
with,  ^n  estate  of  a  particular  descrip- 
tion or  quality,  and  that  the  bargain 
had  proceeded  upon  that  footing  be- 
tween the  parties,  then,  although  it 
may  not  contain  any  covenants  of  title, 
in  the  technical  sense  of  the  term,  still 
the  legal  operation  and  effect  of  the 
instrument  will  be  as  binding  upon  the 
grantor  and  those  cUiming  under  him, 
in  respect  to  the  estate  thus  described, 
as  if  a  formal  covenant  to  that  effect 
had  been  inserted,  at  least  so  far  as  to 
estop  them  from  ever  afterwards  de- 
nying that  he  was  seised  of  the  par- 
ticular estate  s^t  the  time  of  the 
conveyance.' "  Reynolds  v.  Cook,  83 
Va.  817,  3  S.  E.  710. 

"He  then  refers  to  and  reviews  a 
number  of  authorities,  English  and 
American,  on  the  subject,  and  continues 
as  follows:  The  principle  deducible 
from  those  authorities  seems  to  be, 
that  whatever  may  be  the  form  or  na- 
ture of  the  conveyance  used  to  pass 
real  property,  if  the  grantor  sets  forth 
on  the  fsice  of  the  instrument,  by  way 
of  recital  or  averment,  that  he  is  seised 
or  possessed   of  a  particular   estate  in 


the  premises,  and  which  estate  the  deed 
purports  to  convey;  or,  what  is  the 
same  thing,  if  the  seisin  or  possession 
of  a  particular  estate  is  affirmed  in  the 
deed,  either  in  express  terms  or  by 
necessary  implication,  the  grantor  and 
all  persons  in  privity  with  him  shall 
be  estopped  from  ever  afterwards  de- 
nying that  he  was  so  seised  and  pos- 
sessed at  the  time  he  made  the  con- 
veyance. Reynolds  v.  Cook,  83  Va. 
817,  3  S.  E.  710. 

b.   Married  Women. 

The  doctrine  of  estoppel  by  recitals 
to  set  up  after-acquired  title  does  not 
apply  to  a  married  woman  holding  an 
equitable  separate  estate,  who  unites 
with  her  trustee  merely  for  the  purpose 
of  showing  that  the  trustee  was  making 
the  conveyance  with  her  knowledge 
and  by  her  direction,  and  who  makes 
no  warranty  or  other  covenant  of  title, 
nor  any  averment  or  affirmation  that 
she  was  seised  of  or  entitled  to  a  par- 
ticular estate  in  the  land  which  the 
deed  purports  to  convey.  Nye  v.  Lov- 
itt,  92  Va.  710,  24  S.  E.  345. 

8.    Persons  Estopped. 

See    ante,    "Who    Is    Estopped    and 
Who  M?iy  Take  Advantage  of  Estop- 
pel," II. 
a.    Parties  and  Privies. 

The  recitals  in  a  deed  or  other  spe- 
cialty estop  all  parties  to  deny  anything 
set  forth  or  affirmed  by  them.  Sum- 
merfield  v.  White,  54  W.  Va.  311,  46 
S.  E.  154;  Blankenship  v.  Ely,  98  Va. 
359,  36  S.  E.  484,  citing  C^skie  v.  Har- 
rison, 76  Va.  85;  Baltimore,  etc.,  R.  Co. 
V.  Vanderwarker,  19  W.  Va.  265.  See 
ante,  "In  General,"  IV,  D,  2,  a. 

Recitals  jn  a  deed  estop  all  parties 
and  privies,  as  a  general  rule.  Clark 
V.  Sayers,  55  W.  Va,  512,  47  S.  E.  312. 

Where  a  party  is  estopped  to  dis- 
pute his  deed  by  reason  of  estoppel  or 
otherwise,  every  person  claiming  under 
and  through  him  is  estopped  also. 
Summerfield  v.  White,  54  W.  Va.  311, 
46  S.  E.  154;  Anderson  v.  Phlegar,  9a 
Va.  415,  25  S.  E.  107. 
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"The  general  rule,  as  often  stated, 
that  parties  and  privies  are  estopped 
from  denying  the  recitals  in  a  deed, 
when  taken  in  its  broad  and  literal 
sense,  is  not  altogether  accurate.  The 
rule  properly  understood  and  more  ac- 
curately stated,  is  this:  Where  it  can  be 
collected  from  the  deed  that  the  par- 
ties to  it  have  agreed  upon  a  certain 
admitted  state  of  facts,  as  the  basis 
on  which  they  contract,  the  statement 
of  these  facts,  though  but  in  the  way 
of  recitals,  shall  estop  the  parties  to 
aver  the  contrary.  See  Toney  v.  Rain- 
cock,  7  Com.  B.  336;  Stoughell  v.  Buck, 
68  Eng.  C.  L.  R,  786;  Borst  v.  Corey, 
16  Barb.  R.  136."  Bower  v.  McCor- 
mick,  23  Gratt.  310. 

Where  a  recital  in  a  deed  is  intended 
to  be  a  statement  which  all  the  parties 
to  the  deed  have  mutually  admitted  to 
be  true,  it  is  an  estoppel  upon  all.  But 
where  it  is  intended  to  be  the  statement 
of  one  party  only,  the  estoppel  is  con- 
fined to  that  party;  and  the  intention 
is  to  be  gathered  from  the  deed. 
Bower  v.  McCormick,  23  Gratt.  310. 

When  the  recitals  in  the  deed  refer 
to  what  the  grantors  have  done,  or  in- 
tend to  do,  among  themselves,  and  in 
which  the  grantees  have  no  part  or 
interest,  and  the  wording  of  the  re- 
citals indicate  that  the  scrivener  did 
not  have  the  recited  deed  before  him 
and  there  is  no  evidence  that  the 
grantees  knew  anything  of  the  recited 
deed  except  as  recited,  these  recitals 
will  be  intended  to  be  the  statement 
of  the  grantors  only.  Bower  v.  Mc- 
Cormick, 23  Gratt.  310. 

Where  it  can  be  collected  from  a 
deed  that  the  parties  thereto  have 
agreed  upon  a  certain  admitted  state 
of  facts  as  the  basis  on  which  they 
contract  the  statement  of  these  facts, 
though  but  in  the  way  of  recital,  will 
estop  the  parties  from  averring  the 
contrary.  But  a  mere  recital  in  a  deed 
does  not  conclude  all  the  parties. 
There  must  be  a  direct  affirmation,  so 
intended   by   all    the  parties,   in   order 


to  bind  all;  and  this  intention  may  be 
gathered  from  the  whole  instrument. 
Bower  v.  McCormick,  23  Gratt.  310. 

Grantor  or  Obligor. — The  grantor  or 
obligor  are  estopped  to  deny  the  re- 
citals thereof.  Hoke  v.  Hoke,  3  W. 
Va.  561;  Findley  v.  Findley,  42  W.  Va. 
372,  26  S.  E.  433;  Anderson  v.  Phlegar, 
93  Va.  415,  25  S.  E.  107;  Summerfield 
V.  White,  54  W.  Va.  311,  46  S.  E.  154; 
Northwestern  Bank  v.  Fleshman,  22  W. 
Va.  317;  Cordle  v.  Burch,  10  Gratt.  480; 
Wynn  v.  Harman,  5  Gratt.  157;  Gibson 
V.  Beckham,  16  Gratt.  321. 

As  to  estoppel  of  grantor  by  recital 
in  the  deed  to  set  up  after-acquired 
title,  see  ante,  "In  General,"  IV,  D, 
7,  a. 

Sureties.— The  sureties  on  an  official 
bond  are  estopped  by  the  recitals 
therein.  Cox  v,  Thomas,  9  Gratt.  312, 
Monteith  v.  Com.,  15  Gratt.  172; 
Franklin  v.  Depriest,  13  Gratt.  257; 
Cecil  V.  Early,  10  Gratt.  198. 

One  Asserting  Title  by  Reason  of 
Deed. — Facts  disclosed  by  deed,  which 
is  a  link  in  chain  of  title,  held  binding 
on  one  asserting  title  by  reason  of  such 
deed.  Flanary  v.  Kane,  102  Va.  547, 
46  S.  E.  312,  681. 

Trustee  and  Trust  Creditor  under 
Deed  of  Trust.— See  ante,  "Rule  Illus- 
trated," IV,  D,  3. 

Bond  Executed  by  Attorney.— "The 
plaintiff  in  error  is  estopped  from  de- 
nying, that  a  writ  of  supersedeas  was 
awarded  in  that  case  by  the  recitals 
of  that  fact  in  the  bond  executed  by 
.its  attorney,  the  benefit  of  which  it 
received  and  enjoyed.  Hoke  v,  Hoke, 
3  W.  Va.  561;  Bates  v.  Merrick,  2  Hun. 
568;  Levi  v.  Dorn,  28  How.  (Prac.) 
217;  Anderson  v.  Barry,  2  J.  J.  Marsh 
280;  Hill  V.  Burk,  62  N.  Y.;  Mon- 
teith V.  Com.,  15  Gratt.  172;  Franklin 
V.  Depriest,  13  Gratt.  257;  Wayman  v. 
Taylor,  1  Dana  527;  Daniels  v.  Tear- 
ney,  12  Otto.  415;  Adams  v.  Robinson, 
1  Pick.  461;  Story  on  Agency,  §  24, 
note,  8th  Ed.;  Foster  v.  Blount,  1  Over- 
ton 342;  Scaggs  V.  Balto.  &  Wash.  R. 
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R.  Co.,  10  Md.  281."  Baltimore,  etc., 
R.  Co.  V,  Vanderwarker,  19  W.  Va. 
265,  270. 

Trustees  and  Creditors  Estopped  by 
Recital^  in  Deed  of  Trust.— "It  seems 
to  me,  therefore,  that  the  trustees  and 
creditors  claiming  the  benefit  of  the 
trust  are  clearly  estopped  and  pre- 
cluded by  this  plain  and  unambiguous 
recital  in  the  deed  from  averring  a  want 
of  notice  of  the  appellee's  judgment  at 
the  time  of  its  execution.  Den  v.  Car- 
roll, 3  Johns.  Cas.  174;  Carver  v.  Jack- 
son, 4  Peters  1;  Wiley  v,  Givens,  6 
Gratt.  277;  Hannon  v,  Hannah,  9  Gratt. 
146;  William  Oliver  and  others  v. 
Piatt,  3  Howard  333."  Coal  River  Nav. 
Co.  V.  Webb,  3  W.  Va.  438,  442. 

b.   Married  Women. 

Limit  of  Estoppel.— "It  is  true  that 
the  recitals  in  the  deed  of  a  married 
woman  are  limited  to  the  estate  which 
she  has  at  the  time,  and  do  not  estop 
her  from  showing  that  they  are  false. 
Herman  on  Est.  716;  Griffin  v.  Shef- 
field, 38  Miss.  359;  Banks  v.  Banks,  101 
U.  S.  240."  Summerfield  v.  White,  54 
W.  Va.  311,  46  S.  E.  154.  See  ante, 
"Married  Women,"  IV,  D,  7,  b. 
9.   Who  May  Invoke. 

See  ante,  "Who  Is  Estopped  and 
Who  May  Take  Advantage  of  Estop- 
pel," II. 

Stranger. — Recitals  in  deeds  do  not 
operate  as  estoppels  in  favor  of  stran- 
gers who  have  not  acted  on  or  been 
misled  by  them;  and  formal  statements 
and  admissions,  unacted  upon,  are  not 
conclusive.  McCullough  v.  Dashiell,  78 
Va.  634.  See  ante,  "Recitals  as  to 
Position  or  Description  of  Land,"  IV, 
D,  5,  d. 

D.  and  wife  conveyed  to  L.  in  trust 
to  secure  two  notes  to  M.,  wife's  realty 
in  N.  city  and  N.  county.  Later,  D. 
and  wife  sold  and  conveyed  the  N. 
county  realty  to  A;  and  D.  received 
part  of  the  price  in  cash  and  balance  in 
notes  payable  to  himself.  The  cash, 
D.  paid  on  the  notes  of  M.  The  notes 
D.  later  delivered  to  M.,  to  whom  he 


was  indebted  on  open  account  as  well 
as  by  trust  deed,  without  directing  their 
application,  and  M.  applied  them  to  his 
open  account.  Trustee  L.  and  M.  re- 
leased to  purchaser  A.  and  N.  county 
property  by  deed,  reciting  that  the 
two  notes,  to  secure  which  said  realty 
had  been  conveyed  in  trust,  had  been 
paid — D.  and  wife  not  being  parties 
to  the  release.  By  M.'s  order  L.  ad- 
vertised N.  city  realty  for  sale  to  pay 
balance  of  trust  debt.  D.  and  wife  en- 
joined. It  was  held,  D.  and  wife  not 
being  parties  or  privies  to  the  release, 
and  not  having  acted  on  or  been  mis- 
led by  its  recitals,  it  operates  not  as 
an  estoppel  in  their  favor.  McCul- 
lough V,  Dashiell,  78  Va.  634. 

"In  the  first  place,  it  is  to  be  ob- 
served that  Das-hiell  and  wife  were  not 
parties  to  the  release  deed  in  question, 
and  that  its  object  was  to  relieve  the 
Norfolk  county  property  of  the  lien 
of  the  deed  of  trust  in  the  hands  of 
the  Norfolk  Land  Association,  which 
was  in  fact  the  purchaser.  This,  then, 
being  its  object,  and  such  the  intention 
of  the  parties,  there  can  be  no  doubt 
that  as  to  any  question  affecting  the 
lien  released  on  that  particular  prop- 
erty, the  recital  in  the  release  deed  that 
the  notes  secured  therein  had  been 
fully  paid  would  be  conclusive  as  be- 
tween the  parties  to  that  deed.  But 
the  rule  does  not  apply  in  favor  of 
strangers  who  have  not  acted  upon  or 
been  misled  by  the  recital."  McCul- 
lough V,  Dashiell,  78  Va.  634. 

"It  is  not  pretended  that  Dashiell 
and  wife,  or  either  of  them,  have  been 
induced  to  alter  their  position,  or  have 
in  any  way  been  misled  or  prejudiced 
by  the  recital  in  the  deed  that  the  notes 
referred  to  had  been  paid,  and  hence, 
upon  the  principles  indicated,  the  ap- 
pellant is  not  estopped  by  that  recital 
quoad  the  city  property,  from  showing 
that  in  fact  they  have  not  been  paid." 
McCullough  V.  Dashiell,  78  Va.  634. 

"But  it  does  not  prevent  him  from 
showing  that  the  title  was  already   in 
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his  grantee,  and  the  object  of  the  deed 
was  merely  to  confirm  the  grantee's 
title,  for  thereby  no  injury  can  occur 
to  such  grantee.  To  conform  a  title 
when  doubt  may  attach  to  it  does  not 
injure  it"  Dewing  v.  Hutton,  48  W. 
Va.  576,  37  S.  E.  670.  See  post,  "Quit- 
claim Deed  or  Release,"  IV,  A,  6, 
b,  (2). 

V.  Estoppel  in  Pais. 

A.  EQUITABLE  ESTOPPEL  OR 
ESTOPPEL  BY  REPRESENTA- 
TIONS- 

1.  Definition  and  Nature. 

"Equitable  estoppel  is  the  effect  of 
the  voluntary  conduct  of  a  party 
whereby  he  is  absolutely  precluded, 
both  at  law  and  in  equity,  from  as- 
serting rights  wTiich  might  perhaps 
have  otherwise  existed,  either  of  prop- 
erty, of  contract,  or  of  remedy,  as 
against  s^nother  person  who  has  in 
good  faith  relied  upon  such  conduct, 
and  has  been  led  thereby  to  change  his 
position  for  the  worse,  and  who,  on 
his  part,  acquires  some  corresponding 
right,  either  of  property,  of  contract, 
or  of  remedy."  Norfolk,  etc.,  R.  Co.  v. 
Perdue,  40  W.  Va.  442,  21  S.  E.  755. 

Estoppel  in  pais  is  one  that  arises 
from  the  acts,  conduct  or  declarations 
of  a  person,  whereby  he  designedly 
induces  another  to  alter  his  position 
injuriously  to  himself.  Rorer  Iron  Co. 
V.  Trout,  83  Va.  397,  2  S.   E.  7i3. 

Equitable  estoppel,  in  the  modern 
sense,  is  such  conduct  by  a  party  that 
it  would  be  fraudulent  or  a  fraud  upon 
the  rights  of  another  for  him  after- 
wards to  repudiate  and  to  set  up  claims 
inconsistent  with  it.  Norfolk,  etc.,  R. 
Co.  i:  Perdue,  40  W.  Va.  442,  21  S.  E. 
755,  759.  See  post,  "General  Rules  as 
to  When  Estoppel  Arises,"  V,  A,  3; 
post,  "In  General,"  V,  A,  6,  a. 

The  word  "conduct"  is  used  in  its 
broadest  meaning,  as  including  his 
spoken  or  w^ritten  words,  his  positive 
acts,  and  his  silence  or  negative  omis- 
sion to  do  anything.     Norfolk,  etc.,  R. 


Co.  V.  Perdue,  40  W.  Va.  442,  21  S.  E. 
755,  759. 

"This  use  of  the  term  has  long  been 
familiar  to  courts  of  equity,  which 
have  always  treated  the  word  'fraud' 
in  a  very  elastic  manner.  The  meaning 
here  given  to  'fraud'  or  'fraudulent'  is 
virtually  synonymous  with  'uncon- 
scientious' or  'inequitable.' "  Norfolk, 
etc.,  R.  Co.  V.  Perdue,  40  W.  Va.  442, 
21   S.   E.   755,  759. 

Penal  in  Nature. — "The  principles 
which  estop  a  person  from  claiming 
what  is  conceded  to  be  his  own  prop- 
erty are  highly  penal  in  their  nature." 
Newport  News,  etc.,  Co.  v.  Lake,  101 
Va.  334,  344,  43  S.  E.  566;  Cautley  V. 
Morgan,  51  W.  Va.  304,  41  S.  E.  201. 

"They  should  not  therefore  be  en- 
forced unless  there  is  a  concurrence  of 
circumstances,  such  as  are  necessary  to 
the  creation  of  equitable  estoppel." 
Cautley  v.  Morgan,  51  W.  Va.  304,  41 
S.  E,  201.  See  post,  "Essential  Ele- 
ments," V,  A,  6. 

3.    Underlying  Principles  and  Purpose 
of  Doctrine. 

"Herm.  Estop.,  §  735,  says:  'There 
are  many  fundamentals  of  the  law 
which  are  applicable  to  and  explana- 
tory of  this  doctrine  of  equitable  es- 
estoppel;'  and  among  them  he  names: 
'Volenti  non  fit  injuria'  ('No  one  can 
maintain  an  action  for  a  wrong  where 
he  has  consented  to  the  wrong  which 
occasions  his  loss');  'Qui  non  pro- 
hibet  quod  prohibere  potest  assentire 
videtur'  ('He  who  does  not  forbid  what 
he  can  forbid  seems  to  assent');  'Qui 
tacet,  consentire  videtur'  ('He  who  is 
silent  appears  to  consent')."  Norfolk, 
etc.,  R.  Co.  V.  Perdue,  40  W.  Va.  442, 
21  S.  E.  755,  758.  See  ante,  "Under- 
lying Principles  and  Purpose  of  Doc- 
trine," I,  B. 

"When  all  the  varieties  of  equitable 
estoppel  are  compared,  it  will  be  found, 
I  think,  that  the  doctrine  rests  upon 
the  following  principle:  When  one  of 
two  mnocent  persons — that  is,  persons 
each   guiltless   of  an   intentional   moral 
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wrong — must  suffer  a  loss,  it  must  be 
borne  by  that  one  of  them  who,  by 
his  conduct,  acts,  or  omissions  has 
rendered  the  injury  possible."  Nor- 
folk, etc.,  R.  Co.  V.  Perdue,  40  W.  Va. 
442,  21  S.  E.  755,  759;  McConnell  v. 
Rowland,  48  W.  Va.  276,  37  S.  E.  586; 
Roberts  v.  Tavenner,  48  W.  Va,  632,  37 
S.  E.  576;  Mercantile  Co-Op.  Bank  v. 
Brown,  96  Va.  614,  32  S.  E.  64;  Hyatt 
V.  Zion,  102  Va.  909,  48  N.  E.  1;  Slater 
V,  Moore,  86  Va.  26,  29  S.  E.  419;  Nash 
V.  Fugate,  24  Gratt.  202.  Sec  also,  the 
title  MAXIMS. 

Equity  will  not  relieve  him  of  it, 
and  place  the  burden  on  the  other  in- 
nocent party,  guiltless  of  fraud.  Mc- 
Connell V.  Rowland,  48  W.  Va.  276,  37 
S.  E.  586. 

"The  doctrine  of  estoppel  in  pais  al- 
ways presupposes  error  on  one  side 
and  fault  or  fraud  upon  the  other,  and 
some  defect  of  which  it  would  be  in- 
equitable for  the  party  against  whom 
the  doctrine  is  asserted  to  take  advan- 
tage." Atkinson  v.  Plum,  50  W.  Va. 
104,  40  S.  E.  587. 

Founded  in  Justice. — "The  doctrine 
of  equitable  estoppel  has  its  foundation 
in  natural  justice  and  good  conscience. 
Mercantile  Co-Op.  Bank  v.  Brown,  96 
Va.  614,  32  S.  E.  64;  2  Pom.,  sec.  802." 
Hyatt  V.  Zion,  102  Va.  909,  48  S.  E.  1; 
Norfolk,  etc.,  R.  Co.  v.  Perdue,  40  W. 
Va.  442,  21   S.   E.   755. 

"It  was  asserted  by  Lord  Mansfield 
in  Montefiori  v.  Montefiori,  1  W.  Bl. 
364,  and  repeated  by  Broom  in  his 
work  on  Legal  Maxims,  that  'it  is  an 
indisputable  proposition  that,  as  against 
an  innocent  party,  no  man  shall  set  up 
his  own  iniquity  as  a  defense,  any 
more  than  as  4  cause  of  action.' " 
Cardwell  v.  Keily,  95  Va.  570,  28  S.  E. 
935. 

Object— "Its  object  i«  to  prevent 
the  unconscientious  and  inequitable 
assertion  or  enforcement  of  claims  or 
rigiits  which  might  have  existed  or 
been  enforceable  by  other  rules  of 
law  uoleM  prevented  by  the  estoppel." 


Norfolk,  etc.,  R.  Co.  v.  Perdue,  40  W. 
Va.  442,  21  S.  E.   755,  759. 

"The  doctrine  [of  equitable  estop- 
pel] has  for  its  object  the  suppression 
of  fraud  and  the  enforcement  of  hon- 
esty and  fair  dealing."  Norfolk  v, 
Nottingham,  96  Va.  34,  30  S.  E.  444; 
Dingus  V,  Minneapolis  Imp.  Co.,  98  Va. 
737,  37  S.  E.  353;  Borst  v,  Nalle,  28 
Gratt.  437;  Mauzy  v.  Sellars,  26  Gratt. 
641;  Webb  v.  Alexandria,  33  Gratt. 
168;  Bettman  v.  Harness,  42  W.  Va. 
433,  26  S.  E.  278. 

8.  General  Rules  as  to  When  Estoppel 

Arises, 
a.  In  GeneraL 

"  *The  general  rule  of  equitable  es- 
toppel, or,  as  it  is  frequently  called, 
estoppel  in  pais,  is  tjiat  when  one  per- 
son, by  his  sts^tements,  conduct,  action, 
behavior,  concealment,  or  even  silence, 
has  induced  another,  who  has  a  right 
to  rely  upon  those  statements,  etc., 
and  who  does  rely  upon  them  in  good 
faith,  to  believe  in  the  existence  of  th€ 
state  of  facts  with  which  they  are 
compatible,  and  act  upon  that  belief, 
the  former  will  not  be  allowed  to  as- 
sert, as  against  the  latter,  the  existence 
of  a  different  state  of  facts  from  that 
indicated  by  his  statements  or  con- 
duct, if  the  latter  had  so  far  changed 
'his  position  that  he  would  be  injured 
thereby.'  4  Amer.  &  Eng.  Decs,  in 
Eq.,  258."  Chesapeake,  etc.,  R.  Co.  v. 
Walker,  100  Va.  69,  40  S.  E.  633.  Sec 
Atkinson  v.  Plum,  50  W.  Va.  104,  40 
S.  E.  587,  where  it  is  said:  "General 
rules  h^ve  been  stated.  In  Bates  v. 
Swiger,  40  W.  Va.  420,  21  S.  E.  874, 
we  said  that  Where  one,  by  words  or 
conduct,  intentionally  causes  another 
to  believe  in  the  existence  of  a  certain 
state  of  things,  or  such  words  or  con- 
duct are  of  such  nature  as  he  has  rea- 
son to  believe  will  cause  him  to  so 
believe,  and  such  other,  not  knowing 
to  the  contrary,  acts  thereon,  bhe 
former  will  be  estopped  from  averring 
or  claiming  under  a  different  state  of 
things,    then    existing    and    known     to 
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him,  to  the  prejudice  of  the  other 
party^'"  And  see,  to  the  same  effect, 
Greer  v.  Mitchell,  42  W.  Va.  494,  26  S. 
E.  302;  Norfolk,  etc.,  R.  Co.  v.  Perdue, 
40  W.  Va,  442,  21  S.  E.  755;  Hanly  v. 
Watterson,  39  W.  Va.  214,  19  S.  E.  536; 
Weaver  v.  Burr,  31  W.  Va.  736,  8  S. 
E.  743;  Stone  v.  Tyree,  30  W.  Va.  687, 
702,  5  S.  E.  878;  Mercantile  Coi-Op. 
Bank  v.  Brown,  96  Va.  614,  32  S.  E. 
64;  Norfolk  v.  Nottingham,  96  Va.  34, 
30  S.  E.  444;  Rorer  Iron  Co.  v.  Trout, 
83  Va.  397,  2  S.  E.  713;  Webb  v.  Al- 
exandria, 33  Gratt.  168;  Nash  v.  Fu- 
gate,  24  Gratt.  202;  Engle  v.  Burns,  5 
Call  463.  See  also,  Hast  v.  Railroad 
Co.,  52  W.  Va.  396,  44  S.  E.  155,  where 
it  is  said:  "Where  a  party  takes  a  po- 
sition and  gains  its  fruit,  and  thus  det- 
riments another,  he  can  not  go  back 
on  it."  McConnell  v.  Rowland,  48  W. 
Va.  276,  37  S.  E.  586;  Repass  v.  Rich- 
mond, 99  Va.  508,  39  S.  E.  160;  Man- 
hattan Fire  Ins.  Co.  v.  Weill,  28  Gratt. 
389;  Nash  v.  Fugate,  24  Gratt.  202. 
See  ante,  "Definition  and  Nature,"  V, 
A,  1;  post,   "In   General,"  V,   A,   6,   a. 

The  former  shall  not  by  showing 
as  against  the  latter  that  the  state  of 
facts  did  not  exist  cs^use  loss  or  injury 
to  him.  Such  a  change  of  position 
would  be  unconscientious  and  inequi- 
table, and  is  sternly  forbidden  by  hon- 
esty, and  fair  dealing.  Mercantile 
Co-Op.  Bank  v.  Brown,  96  Va.  614,  32 
S.  E.  64. 

The  very  essence  of  the  doctrine  is, 
that  the  party  estopped  shall  not  be 
allowed  to  prove  a  state  of  things  dif- 
ferent or  in  conflict  with  «his  previous 
representations  or  conduct.  Mason  v. 
Harper's  Ferry  Bridge  Co.,  28  W.  Va. 
639,  650.  He  will  not  be  permitted  to 
introduce  evidence  or  set  up  a  title 
inconsistent  with  his  representations. 
Williamson  v.  Jones,  43  W.  Va.  562,  27 
S.  E.  411;  Bates  v.  Swiger,  40  W.  Va. 
420,  21  S.  E.  874;  Norfolk,  etc.,  R.  Co. 
V.  Perdue,  40  W.  Va.  442,  21  S.  E.  755; 
Rorer  Iron  Co.  v.  Trout,  83  Va.  397,  2 
S.  E.  713;  Webb  v,  Alexandria,  33 
Gratt.  168;  Nash  v.  Fugate,  24  Gratt.  202. 


"It  is  settled  law  that  whenever  an 
act  is  done  or  a  statement  is  made  by 
a  party,  which  can  not  be  contradicted 
without  fraud  on  his  part  and  injury  to 
the  other  party  whose  conduct  has 
been  influenced  by  the  act  or  admis- 
sion, the  character  of  estoppel  will 
attach  to  what  would  otherwise  be  a 
mere  matter  of  evidence.  Bargamin 
V.  Clark,  20  Gratt.  at  pages  544,  552." 
Repass  v.  Richmond,  99  Va.  508,  39  S. 
E.  160.  See  also,  Webb  v.  Alexandria, 
33    Gratt.    168. 

"Such  an  estoppel  only  arises  where 
the  conduct  of  the  party  estopped  is 
fraudulent  in  its  purpose  or  unjust  in 
its  results,  and  can  only  be  called  into 
life  for  the  prevention  of  fraud,  or  the 
redress  of  injury.  Webb  v.  Alexandria, 
33  Gratt.  168;  Borst  v.  Nalle,  28  Gratt. 
437;  Mauzy  v.  Sellars,  26  Gratt.  641; 
2  Smith's  Leading  Cases  (Amer.  Ed.) 
642,  637."  Dingus  v.  Minneapolis  Imp. 
Co.,  98  Va.  737,  37  S.  E.  353. 

Where  one  party  has  by  his  repre- 
sentation or  his  conduct,  induced  the 
other  party  to  a  transaction  to  give 
'him  an  s^dvantage  which  it  would  be 
against  equity  and  good  conscience  to 
assert,  he  would  not  in  a  court  of  jus- 
tice be  permitted  to  avail  himself  of 
that  advantage.  Lynchburg  Fire  Ins. 
Co.  V.  West,  76  Va.  575,  44  Am.  Rep. 
177;  Manhattan  Fire  Ins.  Co.  v.  Weill, 
28  Gratt.  389;  Nash  v.  Fugate,  24  Gratt. 
202.  See  also.  Southern  Mut.  Ins.  Co. 
V.  Yates,  28  Gratt.  585;  Georgia  Home 
Ins.  Co.  V.  Kinnier,  28  Gratt.  88. 

"A  man  is  estopped  on  grounds  of 
public  policy  and  good  faith  from  de- 
nying what  by  his  conduct  or  represen- 
tations he  has  induced  others  to  act 
upon  as  true;  or,  in  the  language  of 
Lord  Coke,  'a  man's  own  act  or  accept- 
ance stoppeth  or  closeth  up  his  mouth 
to  allege  or  plead  the  truth.'"  Steb- 
bins  V.  Bruce,  80  Va.  389;  Cardwell  v. 
Kelley,  95  W.  Va.  570,  28  S.  E.  953; 
Pettit  V.   Jennings,   2   Rob.   676. 

"The  rule  laid  down  in  1  Fonbl.  162, 
note  n.,  as  cited  from  Fox  v.  Mack- 
reth,  2  Bro.  Ch.  Cas.  420,  is  thus:  If  a 
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man  by  the  suppression  of  ^  truth 
which  he  was  bound  to  communicate, 
or  by  the  suggestion  of  a  falsehood, 
be  the  cause  of  prejudice  to  another, 
who  had  a  right  to  a  full  and  correct 
representation  of  the  fact,  his  claim 
shall  be  postponed  to  that  of  the  per; 
son  whose  confidence  was  induced  by 
his  representation."  Engle  v.  Burns,  5 
Call  463. 

b.    When   Applied    to    Legal    Title  to 
Land. 
See     post,    "Representations     as    to 
Title  and  Ownership,"  V,  A,  6,  b,  (4). 

(1)  In  General. 

See  post,  "In  General,"  V,  A,  6,  a. 

"  'The  general  rule  is  that  if  a  per- 
son interested  in  an  estate  knowingly 
misleads  another  into  dealing  with  the 
estate  as  if  he  were  not  interested,  he 
will  be  postponed  to  the  party  misled, 
and  compelled  to  make  his  representa- 
tion specifically  good.  It  applies  to 
one  who  denies  his  own  title  or  en- 
cumbrance when  inquired  of  by  an- 
other who  is  about  to  purchase  the 
land,  or  to  loan  money  upon  its  secu- 
rity; to  one  who  knowingly  suffers 
another  to  deal  with  the  land  as  though 
it  were  his  own;  to  one  who  know- 
ingly suffers  another  to  expend  money 
in  improvements  without  giving  notice 
of  his  own  claim  and  the  like.  This 
equity,  being  merely  an  instance  of 
fraud,  requires  intentional  deceit,  or,  at 
least,  that  gross  negligence  which  is 
evidence  of  an  intent  to  deceive.  In 
the  language  of  a  most  recent  decision, 
to  preclude  the  owner  of  land  from 
asserting  his  legal  title  or  interest 
under  such  circumstances,  "there  must 
be  shown  either  actual  fraud  or  fault 
or  negligence  equivalent  to  fraud,  on 
his  part  in  concealing  his  title;  or  that 
he  was  silent  when  the  circumstances 
would  impel  an  honest  man  to  speak; 
or  such  actual  intervention  on  his  part 
so  as  to  render  it  just  that,  as  between 
him  and  the  party  acting  upon  his 
suggestion,  he  should  bear  the  loss. 
*     *     ♦     While  the  owner  of  the  land 


may  by  his  acts  in  pais  preclude  him- 
self from  asserting  his  legal  title,  it  is 
obvious  that  the  doctrine  should  be 
carefully  and  sparingly  applied,  and 
only  on  the  disclosure  of  clear  and  sat- 
isfactory grounds  of  justice  and  equity. 
It  is  opposed,  to  the  letter  of  the  stat- 
ute of  frauds,  and  it  would  greatly 
tend  to  the  insecurity  of  titles  if  they 
were  allowed  to  be  affected  by  parol 
evidence  of  ligfht  or  doubtful  charac- 
ter."'  2  Pom.  Eq.  Juris.  (2d  Ed.),  § 
807."  Chesapeake,  etc.,  R.  Co,  v. 
Walker,  100  Va.  69,  40  S.  E.  633.  See 
also,  Williamson  v.  Jones,  43  W.  Va, 
562,  27  S.  E.  411. 

(2)  Turpitude  in  Conduct  of  Party  Es- 
topped. 

Constructive  Fraud  or  Gross  Negli- 
gence.— "  'These  qualifications  in  the 
application  of  the  doctrine  will  be 
found  fully  sustained  by  the  author- 
ities. There  must  be  some  degree  of 
turpitude  in  the  conduct  of  a  party  be- 
fore a  court  of  equity  will  estop  him 
from  the  assertion  of  his  title — the 
effect  of  the  estoppel  being  to  forfeit 
his  property,  and  trasfer  its  enjoyment 
to  another.  "In  all  this  class  of  cases,'* 
says  Story,  speaking  of  equitable  es- 
toppels, "the  doctrine  proceeds  upon 
the  ground  of  constructive  fraud,  or  of 
gross  negligence,  which,  in  effect,  im- 
plies fraud.  And,  therefore,  where  the 
circumstances  of  the  case  repel  any 
such  inference,  although  there  may  be 
some  degree  of  negligence,  yet  courts 
of  equity  will  not  grant  relief.  It  has, 
accordingly,  been  laid  down  by  a  very 
learned  judge,  that  the  cases  on  this 
subject  go  to  this  result  only,  that 
there  must  be  positive  fraud,  or  con- 
cealment, or  negligence,  so  gross  as  to 
amount  to  constructive  fraud." '  1 
Story's  Equity,  §  391."  Chesapeake, 
etc.,  R.  Co.  V.  Walker,  100  Va.  69,  40 
S.  E.  633. 

The  statements,  acts,  or  acquiescence 
of  the  owner  or  claimant  of  land,  are 
generally  evidence  against  him,  under 
all     the    circumstances,    n^orc    or   1«m 
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forcible;  but,  unless  they  are  vitiated 
by  actual  fraud,  or  culpable  negligence 
tantamount  to  actual  fraud,  ^nd  are  re- 
lied on  by  another  as  the  foundation 
of  material  action  or  acquiescense,  they 
do  not  estop  the  owner  of  the  land 
from  asserting  and  proving  his  title  or 
boundary  Western  Mining,  etc.,  Co. 
V.  Petona  Coal  Co.,  8  W.  Va.  406.  See 
post,  "Reliance  upon  Representation 
by  Person  Claiming  Estoppel,"  V,  A, 
6,  f. 
(3)  Clear,  Strong  Case  Essential. 

A  clear,  strong  case  of  estoppel 
must  be  made  out  where  a  clear  legal 
title  to  land,  requiring  written  convey- 
ance to  pass  it,  is  to  be  divested  out  of 
its  owners  and  vested  in  otJhers  as  if 
a  conveyance  had  been  made.  "While 
the  owner  of  the  land  may  by  his  acts 
in  pais  preclude  himself  from  assert- 
ing his  legal  title,  it  is  obvious  that  the 
doctrine  should  be  carefully  and  spar- 
ingly applied,  and  only  on  the  disclo- 
sure of  clear  and  satisfactory  grounds 
of  justice  and  equity.  It  is  opposed  to 
the  letter  of  the  statute  of  frauds,  and 
it  would  greatly  tend  to  the  insecurity 
of  titles  if  they  were  allowed  to  be  af- 
fected by  parol  evidence  of  a  doubtful 
character."  Water  Co.  v.  Browning,  53 
W.  Va.  436,  44  S.  E.  267;  McNeeley  v. 
South  Penn  Oil  Co.,  52  W.  Va.  616,  44 
S.  E.  508,  citing  Williamson  v,  Jones, 
43  W.  Va.  562,  27  S.  E.  411;  Delaplain 
V.  Grubb,  44  W.  Va.  612,  30  S.  E.  201; 
Suttle  V.  Railroad  Co.,  76  Va.  284.  See 
ante,  "Certainty  Essential  to  all  Es- 
toppels," I,  C, 

4.  Measure  of  Operation. 

"The  measure  of  tlie  operation  of 
an  estoppel  is  the  extent  of  the  repre- 
sentations made  by  one  party  and  acted 
on  by  the  other.  The  estoppel  is  com- 
mensurate with  the  thing  represented, 
and  operates  to  put  the  party  entitled 
to  its  benefit  in  the  same  position  as 
if  the  thing  represented  were  true.  2 
Pom.  Eq.  J.,  §  813  and  cases  cited." 
Anderson  v.  Phlegar,  93  Va.  415,  25  S. 
E.  107.    See  also,  Atkinson  v.  Plum,  50 


W.  Va.  104,  40   S.   E.   587.     See   ante, 
"Extent  of  Operation,"  I,  D. 

Estoppel  in  Pais  as  Effectual  as  the 
Party's  Deed.— **This  doctrine  of  es- 
toppel in  pais  would  seem  to  be  stated 
broadly  enough,  when  it  is  said  that 
such  estoppel  is  as  effectual  as  the 
deed  of  the  party.  To  say  that  one 
may,  by  acts  in  the  country,  by  admis- 
sion, by  concealment,  or  by  silence, 
in  effect  do  what  could  not  be  done  by 
deed,  would  be  practically  to  dispense 
with  all  the  limitations  the  law  has  im- 
posed upon  the  capacity  of  infants  or 
married  women  to  alienate  their  es- 
tates." Lewis  V.  Apperson,  103  Va. 
624,  49  S.  E.  978. 
5.  Effect  as  Vesting  Opposing  Rights. 

The  practical  effect  of  equitable  es- 
toppel is,  "from  motives  of  equity  and 
fair  dealing,  to  create  and  vest  oppos- 
ing rights  in  the  party  w^ho  obtains  the 
benefit  of  the  estoppel."  Norfolk,  etc., 
R.    Co.  V.   Perdue,  40  W.  Va.   442,  21 

5.  E.  755. 

6.  Essential  Elements. 

See    ante,    "Definition    and    Nature," 
V,  A,  1;  "General   Rules  as  to  When 
Estoppel  Arises,"  V,  A,  3. 
a.  In  General. 

"In  order  to  constitute  an  estoppel: 
*1.  There  must  have  been  a  representa- 
tion or  concealment  of  material  facts, 
2.  The  representation  or  concealment 
must  have  been  with  knowledge  of  the 
true  state  of  facts,  unless  the  party 
making  it  was  bound  to  know  the  facts, 
or  his  ignorance  of  them  was  due  to 
gross  negligence.  3.  The  party  to 
whom  it  was  made  must  have  been 
ignorant  of  the  truth  of  the  matter  as 
to  which  representation  was  made.  4, 
It  must  have  been  made  with  the  in- 
tention that  the  other  party  should  act 
on  it;  but  the  place  of  intent  will  be 
supplied  by  gross  and  culpable  negli- 
gence on  the  party  sought  to  be  es- 
topped, if  the  effect  of  that  negligence 
is  to  work  a  fraud  on  the  party  setting 
up  the  estoppel.  5.  The  representation 
or  concealment  must   be  proved   to  have 
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been  the  inducement  to  the  action  of 
tbe  other  party.  6.  The  party  claiming 
the  estoppel  must  have  been  misled  to 
his  injury.'  4.  Amer.  &  Eng.  Decs,  in 
Equity,  JI68."  Chesapeake,  etc.,  R.  Co. 
V,  Walker,  100  Va.  69,  40  S.  E.  633. 
To  the  same  effect,  see  Taylor  v.  Cus- 
sen,  90  Va.  40,  17  S.  E.  721,  and  Mason 
V.  Harper's  Ferry  Bridge  Co.,  28  W. 
Va.  639,  649,  where  the  elements  of  an 
estoppel  in  pais  as  set  forth  by  Bige- 
low  are  quoted  with  approval;  Morgan 
V.  Cautley,  51  W.  Va.  304,  41  S.  E. 
201,  where  it  is  said:  "In  Blodgett 
V.  Perry,  97  Mo.  263,  10  Am.  St. 
Rep.  307,  it  is  held,  to  constitute  an 
estoppel  in  pais  'there  must  be  a  false 
representation  or  concealment  of 
known  material  facts,  made  to  a  party 
ignorant  of  tlieir  truth  or  falsity,  and 
made  with  intent  that  the  latter  party 
would  act  upon  them,  and  he  must 
hs,vt  so  acted  upon  them.' "  In  Nor- 
folk, etc.,  R.  Co.  V.  Perdue,  40  W.  Va. 
442,  21  S.  E.  755,  quoting  from  2  Pom. 
Eq.  Jus.,  §  805,  it  is  said:  "(1)  There 
must  be  conduct,  acts,  language  or 
silence  amounting  to  a  representation 
or  a  concealment  of  material  facts. 
(2)  These  facts  must  be  known  to  the 
party  estopped  at  the  time  of  his  said 
conduct,  or  at  least  the  circumstances 
must  be  such  that  knowledge  of  them 
is  necessarily  imputed  to  him.  (3)  The 
truth  concerning  these  facts  must  be 
unknown  to  the  other  party  claiming 
the  benefit  of  the  estoppel  at  the  time 
when  such  conduct  was  done,  and  at 
the  time  when  it  was  acted  upon  by 
him.  (4)  The  conduct  must  be  done 
with  the  expectation  that  it  will  be 
acted  upon  by  t*he  other  party,  or  un- 
der such  circumstances  that  it  is  both 
natural  and  probable  that  it  will  be  so 
acted  upon.  There  are  several  familiar 
species  in  which  it  is  simply  impossible 
to  ascribe  any  intention  or  even  ex- 
pectation to  the  party  estopped  that 
his  conduct  will  be  acted  upon  by  the 
one  who  afterwards  claims  the  benefit 
of  the  estoppel.  (5)  The  conduct  must 
be  relied  upon  by  the  other  party,  and. 


thus  relying,  he  must  be  led  to  act 
upon  it.  (6)  He  must  in  fact  act  upon 
it  in  such  a  manner  as  to  change  his 
position  for  the  worse.  In  other  words, 
he  must  so  act  that  he  would  suffer  a 
loss  if  he  were  compelled  to  surrender 
or  forego  or  alter  what  he  has  done  by 
reason  of  the  first  party  being  per- 
mitted to  repudiate  his  conduct,  and  to 
assert  rights  inconsistent  with  it." 
Norfolk,  etc.,  R.  Co.  v.  Perdue,  40  W. 
Va.  442,  21  S.  E.  755,  759.  In  the  suc- 
ceeding co-ordinate  subdivision  of  this 
section  the  essential  elements  of  equi- 
table estoppel  as  above  given  are  sep- 
arately treated  and  a  complete  list  of 
cases  cited  to  support  each  proposition. 

When  Applied  to  Legal  Title  to 
Land. — "With  respect  to  equitable  es- 
toppels when  applied  to  the  legal  title 
to  land,  'it  must  appear  that  the  party 
making  his  admission,  by  his  declara- 
tion or  conduct,  was  apprised  of  the 
true  state  of  his  own  title.  2.  That  he 
made  the  admission  with  the  express 
intention  to  deceive,  or  with  such  care- 
less or  culpable  negligence  as  to 
amount  to  constructive  fraud.  3.  That 
the  other  party  was  not  only  destitute 
of  all  knowledge  of  the  true  state  of 
the  title,  but  of  all  means  of  acquiring 
such  knowledge.  4.  That  he  relied  di- 
rectly upon  such  admission,  and  will 
be  injured  by  allowing  its  truth  to  be 
disproved.'  2  Pom.  Eq.  Jur.,  §  806." 
Chesapeake,  etc.,  R.  Co.  v.  Walker,  100 
Va.  69,  40  S.  E.  633. 

In  the  succeeding  co-ordinate  sub- 
divisions of  the  section,  the  essential 
elements  of  equitable  .  estoppel  when 
applied  to  the  legal  title  to  real  estate 
are  separately  treated  as  above  given 
and  a  complete  list  of  cases  cited  in 
support  of  each  proposition.  See  also, 
ante,  "When  Applied  to  Legal  Title  t^ 
Land,"  V,  A,  3,  b. 

b.   Representation   or   Concealment   of 

Fact. 
(1)  Rule  as  to  Necessity. 

"There  must  have  been  a  false  rep- 
resentation  or   concealment   of   a    ma- 
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terial  fact."  Taylor  v.  Cussen,  90  Va. 
40,  17  S.  E.  721;  Chesapeake,  etc.,  R. 
Co.  V.  Walker,  100  Va.  69,  40  S.  E.  633; 
Lewis  V.  Apperson,  103  Va.  624,  49  S. 
E.  978;  Stewart  v.  Conrad,  100  Va.  128, 
40  S.  E.  624;  Mercantile  Co-Operative 
Bank  v.  Brown,  96  Va.  614,  32  S.  E.  64; 
Rorer  Iron  Co.  v.  Trout,  83  Va.  397,  2 
S.  E.  713;  Biggs  V,  Elliston  Develop- 
ment Co.,  93  Va.  404,  25  S.  E.  113; 
Water  Co.  v.  Browning,  53  W.  Va.  436, 
44  S.  E.  267;  Morgan  v.  Cautley,  51  W. 
Va.  304,  41  S.  E.  201;  Atkinson  v. 
Plum,  50  W,  Va.  104,  40  S.  E.  587; 
Mason  v.  Harper's  Ferry  Bridge  Co., 
28  W.  Va.  639. 

"There  must  be  conduct,  acts,  lan- 
guage or  silence  amounting  to  a  repre- 
sentation or  a  concealment  of  material 
facts."  Norfolk,  etc.,  R.  Co.  v.  Perdue, 
40  W.  Va.  442,  21  S.  E.  755;  Bettman 
V.  Harness,  42  W.  Va.  433,  26  S.  E.  271; 
Bates  V.  Swiger,  40  W.  Va.  420,  21  S. 
E.  874;  Williamson  v.  Jones,  43  W,  Va. 
562,  27  S.  E.  411;  Stone  v.  Tyree,  30 
W.  Va.  687,  5  S.  E.  878.  See  also. 
Farmers,  etc..  Fire  Ins.  Ass*n  v.  Kin- 
sey,  101  Va.  236,  43  S.  E.  338.  See  post, 
"What  Constitutes,"  V,  A,  6,  b,   (3). 

(8)   E^ential  Requisites. 

(a)  Acts,  etc.,  Must  Be  Executed. 

The  acts,  conduct  or  declarations  of 
a  person,  alleged  as  an  estoppel  in  pais 
must  be  executed,  and  not  merely  ex- 
ecutory. Rorer  Iron  Co.  v.  Trout,  83 
Va.  397,  2  S.  E.  713. 

An  executory  agreement  never  ex- 
ecuted docs  not  estop  a  party  to  it 
from  sicting  in  such  a  manner  as  to 
violate  its  stipulations.  Rorer  Iron 
Co.  V.  Trout,  83  Va.  397,  2  S.   E.  713. 

The  defendants  claim  that  they  got 
the  plaintiff  to  promise  to  dismiss  his 
suit  and  to  sign  a  note  addressed  to 
his  counsel  directing  him  to  dismiss, 
and  stating  it  had  been  satisfactorily 
settled  and  that  the  defendant  gave  the 
plaintiff  an  order  on  one  M.,  who  was 
absent,  for  $50.  The  note  was  de- 
livered to  the  counsel,  the  suit  was  not 
dismissed  but  only  continued,  and  the 


order  was  never  presented  for  pay- 
ment, nor  paid,  but  was  returned  un- 
paid. The  plaintiff  claimed  that  he 
only  promised  to  continue  the  suit 
until  the  next  spring,  and  signed  no 
contract  of  any  sort,  and  received  no 
money,  and  merely  signed,  without 
reading,  a  note  to  his  counsel,  who  had 
the  suit  continued  with  his  approbation; 
and  that  he  returned  the  order  for  $50 
without  attempting  to  collect  it.  The 
note,  however,  did  not  literally  direct 
the  counsel  either  to  dismiss  or  con- 
tinue the  suit  but  did  direct  him  "to 
stop  the  proceeding,"  and  did  state 
that  the  suit  had  been  "satisfactorily 
settled."  At  the  ensuing  term  no  mo- 
tion was  made  to  dismiss  the  suit  nor 
was  there  any  opposition  to  its  con- 
tinuance. The  defendants  claimed  that 
the  complainant  was  estopped  from 
setting  up  his  claim  by  his  promise  to 
dismiss  the  suit.  It  was  held,  that  as 
beyond  all  doubt  this  transaction  was 
only  inchoate  and  executory,  the  prom- 
ise to  stop  the  proceedings  in  the 
suit  never  being  executed,  the  acts  al- 
leged do  not  amount  to  an  estoppel. 
Rorer  Iron  Co.  v.  Trout,  83  Va.  397, 
2  S.   E.  713. 

(b)  Need  Not  Be  by  Deed. 

"To  create  an  estoppel  it  is  not  es- 
sential that  the  act  in  pais  should  be 
by  deed.  Acceptance  of  any  estate,  or 
acceptance  of  rent,  are  estoppels, 
though  there  be  no  deed;  and  so,  I 
presume,  where  a  party  has  by  any  act 
concluded  himself  absolutely  from  set- 
ting up  any  defense,  his  adversary  may 
rely  upon  it  as  an  estoppel."  Davis  v, 
Thomas,  5  Leigh  1. 

(c)  Must  Be  False, 
aa.  In  General 

"The  representations  must  be  false 
or  untrue;  that  is,  it  must  be  a  mis- 
representation and  different  from  that 
sought  to  be  established  on  the  trial; 
for,  if  it  is  true,  there  can  be  no  fault 
or  ground  for  an  estoppel."  Mason  v. 
Harper's  Ferry  Bridge  Co..  28  W.  Va. 
639,  650. 
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Where  the  facts  stated  in  a  notice 
upon  which  it  was  sought  to  base  an 
estoppel  were  true,  the  court  had  de- 
cided just  what  it  stated;  it  was  held, 
that  it  could  not  for  that  reason  con- 
stitute an  estoppel.  Mason  v.  Harper's 
Ferry  Bridge  Co.,  28  W.  Va.  639,  650. 

bb.  Statements  of  Law  or  Fact 

"To  make  an  estoppel  there  must  be 
a  false  statement  of  facts,  not  of  law. 
Mason  v.  Harper's  Ferry  Bridge  Co., 
28  W.  Va.  639."  Bettman  v.  Harness, 
42  W.  Va.  433,  26  S.  E.  271,  278.  See 
also.  Hale  v.  Hale,  90  Va.  728,  19  S.  E. 
739. 

When  the  statement  or  conduct  is 
not  resolvable  into  a  statement  of  fact, 
as  distinguished  from  a  statement  of 
law,  the  party  making  it  is  not  bound. 
Mason  v.  Harper's  Ferry  Bridge  Co., 
28  W.  Va.  639. 

"It  can  rarely  happen  that  the  state- 
ment of  a  legal  proposition  will  con- 
clude the  party  making  it  from  denying 
its  correctness,  except  when  it  is  un- 
derstood to  mean  nothing  but  a  simple 
statement  of  fact."  Mason  v.  Harper's 
Ferry  Bridge  Co.,  28  W.  Va.  639,  649. 

Mistaken  View  as  to  Legal  E£Fect  of 
Acts. — The  mistaken  view  of  a  testa- 
trix that  her  marriage  subsequent  to 
the  execution  of  her  will,  was  not  a 
revocation  thereof,  does  not  estop  her 
heirs  from  claiming  that  the  will  was 
revoked  under  Va.  Code,  §  2517.  "The 
mistaken  view  of  the  parties  as  to  the 
legal  effect  of  the  marriage  can  not, 
consistently  with  any  sound  principle, 
be  held  a  ground  of  estoppel."  Hale 
V.  Hale,  90  Va.  728,  19  S.  E.  739. 

Opinion  in  Regard  to  Legal  Deci- 
sion.— An  injunction  is  obtained  by  a 
ferry  owner  to  restrain  a  bridge  com- 
pany from  completing  and  operating  a 
toll  bridge  near  his  ferry,  until  the  dam- 
ages are  ascertained  z^nd  paid  for  the 
injury  done  to  the  ferry  by  the  opera- 
tion of  the  bridge.  While  the  injunc- 
tion is  in  force  the  parties  enter  into 
an  agreement,  by  which  the  ferry 
owner  binds  himself  to  dismiss  or  aban- 


don  his   injunction,   and   the   company 
in  consideration  thereof  binds  itself  to 
pay  to  him  a  certain  per  diem  from  the 
time  the  bridge  is  completed  and  open 
for  travel,  until  the  said  damages  are 
ascertained,    and    until   they  are   paid. 
Under  this    arrangement    the  bridge  is 
completed   and   opened   for   travel,   the 
suit  is  prosecuted  and  the  damages  are 
afterwards  ascertained  ^nd  fixed  by  a 
decree  of  the  court,  which  directs  thai 
the  company  can  either  pay  said  dam- 
ages and  let    the    injunction    be    dis- 
solved, or  refuse  to  pay  them  and  not 
use  the  bridge.     The  damages  are  not 
paid,   but    under   the    aforesaid   agree- 
ment the  bridge  is  kept  open  and  the 
per  diem  paid  until  after  a  written  no- 
tice is  given  by  the  ferry  owner  to  the 
company,  informing  it  of  the  said  de- 
cree,  and    stating    that   it    must   elect 
either  to  pay  said  damages  or  close  the 
bridge.    Some  time  thereafter  the  com- 
pany  closes    the    bridge    and    refuses 
longer  to  pay  the  per  diem.    The  ferry 
owner  then  brings  an  action  of  debt  on 
said  agreement  for  the  per  diem,  while 
the   bridge    was    so    closed.     The    de- 
fendant enters  a  plea  of  set-off,  aver- 
ring   that,  induced    by    said  notice,   it 
closed  its  bridge  and  thereby  suffered 
damages  to  the  full  amount  claimed  by 
the   plaintiff.     The   plea   sets   no    facts 
which    could    operate    as    an    estoppel 
upon  a  plaintiff.     The  notice,  so  far  as 
it    contained    any    representation,    was 
merely    the    statement   of  an    opinion 
upon  a  proposition  of  law,  and  that  too 
in  regard  to  a  particular  written  legal 
opinion   or   decision   which   was   stated 
and  equally  open  to  the  inspection  and 
construction  of    both    parties.     Mason 
V.   Harper's   Ferry   Bridge   Co.,   28    W. 
Va.   639. 

(d)  As  to  Future  Matters — Expression, 
of  Opinion  or  Intention. 
The  representation,  to  work  an  es- 
toppel, in  all  ordinary  cases  must  have 
reference  to  a  present  or  past  state  of 
things.  Mason  v.  Harper's  Ferry 
Bridge  Co.,  28  W.  Va.  639.     See  also^ 
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Garber  v.  Bresee,  96  Va,  644,  32  S. 
E.  39. 

"If  it  be  concerning  something  in  the 
future,  it  must  generally  be  either  a 
mere  statement  of  an  intention  or  opin- 
ion. The  intent  of  a  party,  however 
positive  and  fixed,  is  necessarily  uncer- 
tain as  to  its  fulfillment,  and  must  de- 
pend on  contingencies,  and  be  subject 
to  change  ^nd  modification  by  subse- 
quent events  and  circumstances.  A 
person  can  not  be  bound  by  any  rule 
of  morality  or  good  faith  not  to  change 
his  intention.  Howard  v.  Hudson,  2 
El.  &  B.  1;  Plumer  v.  Lord,  9  Allen 
455."  Mason  v.  Harper's  Ferry  Bridge 
Co.,  28  W.  Va.  639,  649.  See  succeed- 
ing paragraph. 

"But  even  a  matter  of  opinion  may 
amount  to  an  affirmation,  and  be  an  in- 
ducement to  a  contract,  especially 
where  the  parties  are  not  dealing  upon 
equal  terms,  and  one  of  them  has,  or 
is  presumed  to  have,  means  of  informa- 
tion not  equally  open  to  the  other." 
Rorer  Iron  Co.  v.  Trout,  83  Va.  397,  2 
S.  E.  713. 

c.  Facts,    Knowledge     of   Which   Im- 
puted. 

See  post,  "Knowledge  of  Facts  or 
Gross  Negligence  by  Person  Claiming 
Estoppel,"  V,  A,  6,  d. 

(£)  Certainty  and  Definitness* 

Certainty  is  essential  to  all  estop- 
pels. The  misrepresentation  therefore 
must  be  plain,  not  doubtful,  a  matter 
of  mere  inference  or  nonexpert  opin- 
ion. Taylor  v,  Cussen,  90  Va.  40,  17 
S.  E.  721;  Mason  v.  Harper's  Ferry 
Bridge  Co.,  28  W.  Va.  639.  See  ante, 
"Certainty  Essential  to  All  Estoppels," 
I,  C;  "Clear,  Strong  Case  Essential," 
V,  A,  3,  b,  (3). 

(g)  Time  of. 

See  post,  "Reliance  upon  Repre- 
sentation by  Person  Claiming  Estop- 
pel." V,  A,   6,  f. 

Made  after  Party's  Position  Has 
Been  Changed.  —  "  'A  representation, 
admission  or  act  after  the  party's  posi- 


tion has  been  changed  will  not  avail  as 
grounds  for  estoppel,  because  it  can  not 
have  been  acted  on.'  4  Am.  &  Eng.  Dec. 
in  Eq.  286,  citing  McCall  v,  Powdl,  64 
Ala.  254,  and  many  other  cases." 
Water  Co.  v.  Browning,  53  W.  Va.  436, 
44  S.  E.  267.  See  also,  Molting  v. 
National  Bank,  99  Va.  54,  37  S.  E.  804. 

(8)  What  Constitutes, 
(a)  Express  Statements, 
aa.  In  General. 

The  representation  creating  an  es- 
toppel may  and  frequently  does  consist 
of  an  express  statement.  Bates  v. 
Swiger,  40  W.  V^.  420,  21  S.  E.  874; 
Water  Co.  v.  Browning,  53  W.  Va.  436, 
44  S.  E.  267;  McConnell  v.  Rowland, 
48  W.  Va.  276,  37  S.  E.  586;  Galloway 
V,  Stanard  Fire  Ins.  Co.,  45  W.  Va.  237, 
31  S.  E.  969;  Tuggle  v,  Berkeley,  101 
Va.  83,  43  S.  E.  199;  Radford  v. 
Fowlkes,  85  Va.  820,  8  S.  E.  817; 
Poague  V.  Spriggs,  21  Gratt.  220;  Tabb 
V.  Cabell,  17  Gratt.  160.  See  also,  Nor- 
folk, etc.,  R.  Co.  V.  Perdue,  40  W.  Va. 
442,  21  S.  E.  755;  Bettman  v.  Harness, 
42  W.  V^.  433,  26  S.  E.  271;  William- 
son V.  Jones,  43  \V.  Va.  562,  27  S.  E. 
;  411;  Stone  v.  Tyree,  30  W.  Va.  687,  5. 
S.  E.  878;  Rorer  Iron  Co.  v.  Trout,  83 
Va.  397,  2  S.  E.  713;  Peers  v.  Barnett, 
12  Gratt.  410. 

Not  every  casual  statement  that  a 
man  happens  to  make  in  social  inter- 
course, or  even  in  a  business  matter, 
where  it  is  sought  to  be  set  up  against 
him  as  an  estoppel,  will  so  operate. 
Each  case  largely  stands  on  its  own 
facts.  Atkinson  v.  Plum,  50  W.  Va. 
104,  40  S.   E.  587. 

"In  order  to  make  a  statement  oper- 
ate as  an  estoppel  there  must  be  some 
misconduct  of  the  party  amounting  to 
a  representation  or  concealment  of  ma- 
terial facts.  Estis  V.  Jackson,  111  N.  C. 
145,  32  Am.  St.  R.  784;  11  Am.  &  Eng. 
Ency.  Law.  (2  Ed.)  424."  Atkinson  v. 
Plum,  50  W.  Va.  104,  40  S.  E.  587.  See 
ante,  "Rule  as  to  Necessity,"  V,  A,  6, 
b,  (1). 
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M>.  Instances. 

Assuring  Surety  That  Debtor  Has 
Paid. — If  a  creditor  assure  a  surety  of 
his  debtor  that  the  debtor  has  paid,  and 
not  in  default,  and  thus  induce  the 
surety  to  take  no  steps  to  secure  him- 
self, or  compel  payment  by  the  prin- 
cipal debtor,  while  solvent,  and  he  be- 
comes insolvent,  the  surety  is  dis- 
charged. Sttch  assurance  constitutes 
an  estoppel  in  pais,  and  is  available  in 
equity,  but  not  at  law.  Poling  v.  Mad- 
dox,  41  W.  Va.  779,  24  S.  E.  9«9. 

"As  an  estoppel  in  pais,  it  releases 
the  surety,  though  the  statement  be 
merely  mistaken,  and  is  not  fraudulent, 
because  the  creditor,  not  the  surety,  is 
the  author  of  the  loss.  1  Brandt,  Sur. 
§  245;  Herm.  Estop.  §  1092;  Baker 
V.  Briggs,  10  Am.  Dec.  311;  Car- 
penter V.  King,  43  Am.  Dec.  405;  Bates 
V.  Swiger,  40  W.  Va.  420,  21  S.  E.  874." 
Poling  V.  Maddox,  41  W.  Va.  779,  24 
S.  E.  999.  See  the  title  SURETY- 
SHIP. 

Promise  to  Attend  Suit — ^A  decree  is 
rendered  against  the  administrator  of 
a  sheriff's  deputy  in  not  returning  an 
execution;  and  thereupon  a  motion  is 
made  by  th<:  adminibiiator  of  the  sheriff 
against  the  execuU.r  o^  the  deputy.  At 
the  heariiig  o'  the  mot'on,  evidence  is 
offered  to  show  that  the  motion  against 
the  sheriff's  administrator  was  not 
within  ten  years  from  the  return  day  of 
the  execution.  But  it  appearing  that 
the  executor  of  the  deputy  had  notice 
from  the  administrator  of  the  sheriff  to 
defend  the  motion  against  the  said  ad- 
ministrator, and  promised  to  attend  to 
it;  heW,  the  sheriff's  administrator  is 
entitled  to  judgment  against  the  dep- 
uty's executor.  Scott  v.  Tankersley, 
10  Leigh  581. 

Entries  in  Treasurer's  Book  as  Evi- 
dence.— The  books  kept  by  the  treas- 
urer are  conclusive  evidence  of  the  bal- 
ance actually  in  the  treasury  at  any 
given  time,  both  against  the  treasurer, 
and  his  sureties,  without  being  pleaded 
as  an  estoppel.  Baker  v.  Preston,  Gil- 
mer 235. 


Accepting  Settlement  of  Guardian's 
Accounts. — Where  a  guardian  receives 
the  money  of  his  ward,  and  loans  the 
same  to  a  party,  taking  his  note  se- 
cured by  trust  deed  on  real  estate  for 
the  payment  of  the  same,  and,  after  the 
ward  arrives  at  the  age  of  twenty-one 
years,  he  enters  into  an  agreement  with 
the  party  to  whom  the  money  was 
loaned  by  his  guardian  to  take  a  less 
sum  than  the  amount  so  loaned,  which 
sum  being  paid,  he  executes  a  paper  to 
the  guardian,  acknowledging  the  re- 
ceipt in  full  of  the  money  in  his  hands 
to  the  credit  of  his  said  ward,  and  said 
ward,  after  'waiting  six  years,  brings 
suit  against  said  guardian  for  the  entire 
amount  which  was  in  his  hands,  he  can 
not  recover,  for  the  reason  that  he  is 
estopped  by  the  paper  executed  by  him 
to  his  guardian,  and  by  reason  of  his 
laches  in  ascertaining  his  claim.  Kelly 
V.  McQuinn,  42  W.  Va.  774,  26  S.  E. 
517. 

Widow  to  Assert  Equity  of.  Re^i^mp- 
tion. — See  post,  "Instances,"  V,  A,  6, 
b,  (3),  (b),  bb. 

(b)  Acts  or  Conduct, 
aa.  In  General. 

Estoppel  may  arise  from  acts  or  con- 
duct calculated  to  impress  upon  the 
mind  of  another  a  belief  in  the  exist- 
ence of  a  certain  state  of  facts.  A  man 
is  estopped  from  denying  what  by  his 
conduct  he  has  induced  others  to  act 
upon  as  true.  Chesapeake,  etc.,  R.  Co. 
V.  Walker,  100  Va.  69,  40  S.  E.  633; 
Stebbins  v.  Bruce,  80  Va.  389;  Mill- 
hiser  v.  Gallego  Mills,  101  Va.  579,  44 
S.  E.  760;  Newport  News,  etc.,  R.  Co. 
V.  Lake,  101  Va.  338,  43  S.  E.  566;  Tug- 
gle  V.  Berkeley,  101  Va.  83,  43  S.  E. 
199;  Baltimore  Dental  Ass'n  v.  Fuller, 
101  Va.  627,  44  S.  E.  771;  Farmers, 
etc..  Fire  Ins.  Ass'n  v.  Kinsey,  101  Va. 
236,  43  S.  E.  338;  Repass  v.  Richmond, 
99  Va,  508,  39  S.  E.  160;  West  End 
Real  Estate  Co.  v,  Claiborne,  97  Va. 
734,  34  S.  E.  900;  Norfolk  v.  Notting- 
ham, 96  Va.  34,  30  S.  E.  444;  Cardwcll 
V.  Kelly,  95  Va.  570,  C3  S.  E.  953;  Mar- 
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tin  V,  South  Salem  Land  Co.,  94  Va. 
28,  26  S.  E,  591;  Nicholas  v.  People's 
Bldg..  etc.,  Ass'n,  93  Va.  380,  25  S.  E. 
8;  National  Mut.  Bldg.,  etc.,  Ass'n  i/. 
Ashworth,  91  Va.  706,  22  S.  E.  521; 
Young  V.  Ellis,  91  Va.  297,  21  S.  E. 
480;  Purcell  v.  Conrad,  84  Va.  557,  5  S. 
E.  545;  Rorer  Iron  Co.  v.  Trout,  83  Va. 
397,  2  S.  E.  713;  Lynchburg  Fire  Ins. 
Co.  V.  West,  76  Va.  575;  Preston  r. 
Nash,  76  V^.  1;  Phelps  v.  Seely,  22 
Gratt.  573;  Harris  v.  Com.,  20  Gratt. 
833;  Hughes  v.  Wilson.  2  Va.  Dec.  315: 
Water  Co.  v.  Browning,  53  W.  Va.  436, 
44  S.  E.  267;  Hast  v.  Piedmont,  etc., 
R.  Co.,  52  W.  Va.  396,  44  S.  E.  155; 
Atkinson  v.  Plum,  50  W.  Va.  104,  40 
S.  E.  587;  Standard  Mercantile  Co.  v. 
Ellis,  48  W.  Va.  309,  37  S.  E.  593;  Mc- 
Connell  v.  Rowland,  48  W.  Va.  276,  37 
S.  E.  586;  Bettmj^n  v.  Harness,  42  W. 
Va.  433,  26  S.  E.  271;  Moore  v.  Harper, 

42  W.  Va.  39,  24  S.  E.  633;  Williamson 
V.  Jones,  43  W.  Va,  562,  27  S.  E.  411; 
Bates  V.  Swiger,  40  W.  Va.  420,  21  S. 
E.  874;  Norfolk,  etc.,  R.  Co.  v.  Perdue, 
40  W.  Va.  442,  21  S.  E.  755;  Hanly 
V.  Watterson,  39  W.  Va.  214,  19  S.  E. 
536;  Miller  v.  Lorentz,  39  W.  Va.  160, 
19  S.  E.  391;  Stone  v.  Tyree,  30  W.  Va. 
687,  5  S.  E.  878;  Mason  v.  Harper's 
Ferry  Bridge  Co.,  28  W.  Va.  639.  See 
also,  Spencer  v.  Field,  97  Va.  38,  33  S. 
E.  380;  Lewis  v.  Hicks,  96  Va.  91,  30 
S,  E.  466;  Martin  v.  Fielder,  82  Va.  455, 
4  S.  E.  602;  Lewis  v.  Overby,  31  Gratt. 
601;  Southern  Mut.  Ins.  Co.  v.  Yates, 
28  Gratt  585;  Manhattan  Fire  Ins.  Co. 
V.  Weill,  28  Gratt.  389;  Georgia  Home 
Ins.  Co.  V.  Kinnier,  28  Gratt.  88;  Tabb 
V.  Cabell,  17  Gratt.  160;  Miller  v.  Hare, 

43  W.  Va.  647,  28  S.  E.  722;  Rogers  v. 
Coal  River  Boom,  etc.,  Co.,  39  W.  Va. 
272.  19  S.  E.  401;  Schwarzbach  v,  Ohio 
Valley  Protective  Union,  25  W.  Va.  622. 
See  post,  "Reliance  upon  Representa- 
tion by  Person  Claiming  Estoppel,"  V, 
A,  6,  f. 

The  ordinary  case  of  estoppel  by 
conduct,  is  where  one  party  takes  a 
position  and  succeeds  in  it  and  gets  the 
benefit  of  it  to  another's  harm.    He  is 


estopped  to  recant  it.  Hast  v.  Pied- 
mont, etc.,  R.  Co.,  52  W.  Va.  396,  44 
S.  E.  155. 

To  create  an  estoppel  by  conduct 
there  must  be  some  conduct  of  the 
party  amounting  to  a  representation  or 
concealment  of  material  facts.  Atkin- 
son V.  Plum,  50  W.  Va.  104,  40  S.  E. 
587.  See  ante,  "Rule  as  to  Necessity," 
V,  A,  6,  b,  (1). 

The  doctrine  of  estoppel  by  conduct 
always  presupposes  error  on  one  side 
and  fault  or  fraud  upon  the  other,  and 
some  defect  of  which  it  would  be  in- 
equitable for  the  party  against  whom 
the  doctrine  is  j^sserted  to  take  ad- 
vantage. Atkinson  v.  Plum,  50  W.  Va. 
104,  40  S.  E.  587. 

"There  are  many  instances  in  equity 
jurisprudence  of  the  application  of  the 
doctrine  to  conduct  upon  th*  party  to 
be  estopped  which  does  not  amount  to 
an  actual  fraud,  or  to  such  gross  dis- 
regard of  the  rights  of  others  as  courts 
consider  its  equivalent.  If  his  conduct 
has  been  unconscientious  or  inequita- 
ble, though  there  has  been  no  willful 
deception,  ^  court  of  equity  would,  in 
a  large  variety  of  instances,  forbid  him 
to  assert  a  right  to  the  injury  of  an- 
other, inconsistent  with  his  conduct.  2 
Pom.  Eq.  Jur.,  §§  801  to  815  inclusive, 
and  note  to  §  806."  Chesapeake,  etc., 
R.  Co.  V.  Walker,  100  Va.  69,  40  S.  E. 
633. 

bb.  Instances. 

Assent  to  <m:  Participation  in  Judicial 
Proceedings. — ^Where  a  court  having  ju- 
risdiction of  plaintiffs*  ancestor's  estate 
and  person,  orders  sale  of  latter's  prop- 
erty to  satisfy  his  indebtedness,  and 
the  record  shows  that  plaintiffs  ap- 
peared and  were  mad«  parties,  and  that 
they  acquiesced  in  the  sale  and  took  no 
steps  to  avoid  it  for  thirteen  years, 
knowing  that  the  purchasers  had  sold 
property,  such  plaintiffs  can  not  annul 
the  sale  on  the  ground  that  they  were 
never  summoned  or  appeared  in  the 
cause;  and  where  it  appears  that  the  at- 
torney for  plaintiffs'  ancestor  was  au- 
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thorized  to  represent  him  in  such  suit, 
and  that  plaintiffs  were  aware  of  such 
facts  and  did  not,  after  their  ancestor's 
death,  revoke  or  question  his  authority 
pending  said  suit,  such  plaintiffs,  after 
such  sale  has  been  made,  are  estopped 
from  denying  the  s^id  attorney's  au- 
thority to  represent  them  in  said  suit. 
Marrow  v.  Brinkley,  85  Va.  55,  6  S.  E. 
605. 

A  creditor  agreed  to  accept  less  than 
the  amount  due  from  his  debtors  in 
satisfaction  of  his  debt.  He  then  as- 
signed the  entire  debt.  Of  this  as- 
signment the  debtors  had  notice.  They 
permitted  a  decree  to  be  entered 
against  them  for  the  entire  debt.  Held, 
that  the  debtors  are  estopped  from  fall- 
ing back  upon  the  compromise  and  re- 
lease. Smith  V.  Chilton,  84  Va.  840,  6 
S.   E.   142. 

Where  a  suit  in  equity  is  brought  in 
the  names  of  several  heirs,  all  having 
the  same  interest,  if  one  of  them  is 
dead  at  the  time  the  suit  is  brought  in 
his  name,  and  his  heirs,  or  their  agent, 
are  conversant  of  the  fact  that  the  suit 
is  so  brought,  and  make  on  objection, 
but  intend  to  claim  the  benefit  of  the 
decree,  they  will  be  bound  by  the  de- 
cree dismissing  the  bill.  Doggett  v. 
Helm,  17  Gratt.  96. 

"In  case  of  Whipkey  v.  Nicholas,  47 
W.  Va.  35,  34  S.  E.  751,  this  court  held, 
that  *a  litigant  who  without  objection 
joins  in  the  selection  of  a  special  judge 
to  hear  and  determine  his  case  will  not 
be  permitted  to  raise  mere  technical 
objections  to  the  selection  and  qualifi- 
cation of  such  judge  after  he  had  de- 
cided against  such  litigant.'  The  same 
rule  applies  to  the  appointment  of  a 
commissioner,  when  made  by  the  court 
either  in  term  or  vacation.  If  the  case 
is  fully  heard  and  determined  on  the 
merits,  a  defeated  litigant  will  not  be 
permitted  to  raise  mere  technical  ob- 
jections to  such  appointment,  but  his 
acquiescence  in  such  appointment  will 
be  held  to  waive  all  technicalities." 
Dewing  v.  Hutton,  48  W.  Va.   576,  37 


S.  E.  670.  See  post,  "Inconsistent  Po- 
sitions and  Admissions  in  Judicial  Pro- 
ceedings," V,  C,  2. 

Surety  Assenting  to  Sale  Contrary  to 
Trust  Deed.— Where  land  conveyed  in 
trust  to  secure  a  bond,  is  required  by 
the  deed  to  be  sold  for  cash,  and  by 
consent  of  the  owner  of  the  land,  it  is 
sold  on  credit  at  the  instance  of  the 
surety  on  the  bond,  who  is  one  of  the 
purchasers  at  the  sale;  held,  the  latter 
can  not  compUin  of  the  change  of 
terms  of  the  sale.  Orr  v.  Chandler,  86 
Va.  938,  11  S.  E.  978. 

Legality  of  Levy — Accepting  Benefit. 
— A  county  court  laid  the  county  levy 
and  directed  the  sheriff  to  pay  certain 
claims  upon  the  county  out  of  it,  and 
the  sheriff,  having  received  the  com- 
missioner's books,  collected  the  levy  as 
far  as  possible,  and  returned  a  list  of 
insolvents.  Upon  a  motion  by  one  of 
the  creditors  of  the  county,  whose 
claim  was  directed  to  be  paid  out  of 
the  levy,  against  the  sheriff  and  his 
sureties  to  recover  the  amount,  it  was 
held,  that  the  defendants  could  not  ob- 
ject that  the  county  court  was  not 
legally  constituted  to  be  authorized  to 
lay  the  levy  when  it  was  done;  nor 
that  the  commissioner's  books  were  ir- 
regularly made  out,  and  not  properly 
authenticated.  Cook  v.  Hays,  9  Gratt. 
142. 

Accepting  Benefit  of  Loan- — In  June, 
1866,  a  hotel  company  borrowed  $10,000 
to  complete  their  building,  which  sum 
was  secured  by  a  deed  of  trust  on  the 
property.  Afterwards  they  employed 
W.,  a  builder,  to  complete  the  building, 
contracting  to  give  him  a  deed  of  trust 
upon  it,  subject  to  the  first  lien,  to  se- 
cure any  balance  due  him  on  its  com- 
pletion. The  company,  out  of  the 
money  borrowed,  paid  W.  $8,000,  and 
when  the  work  was  completed  there 
was  due  him  $5,791.50.  He  had  re- 
corded the  contract  to  secure  the  me- 
chanic's lien,  and  on  the  1st  of  January, 
1867  the  company  conveyed  the  prop- 
erty,  subject    to    the    lien    of   the    first 
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deed  in  trust  to  secure  said  balance. 
Held,  that  W.  was  estopped  from  claim- 
ing against  the  deed  of  trust  executed 
to  secure  the  return  of  the  money 
loaned.  Wroten  v.  Armat,  31  Gratt. 
228. 

A  railroad  company  accepting  a 
county  subscription  as  made  by  a 
county  court  accepts  it  as  tendered  by 
the  county  court,  with  all  its  terms  and 
conditions,  and  is  estopped  from  say- 
ing that  such  terms  and  conditions  are 
void  or  unreasonable.  West  Virginia, 
etc.,  R.  Co.  V.  Harrison  County  Court, 
47  W.  Va.  273,  34  S.  E.  786.  See  also, 
the  title  MUNICIPAL  AID. 

Guardian  De  Facto  Estopped  to 
Deny  Guardianship. — Where  a  guardian 
de  facto  receives  the  money  of  an  in- 
fant and  used  it,  he  is  estopped  to  deny 
that  he  received  it  as  guardian.  Martin 
V.  Fielder,  82  Va.  455,  4  S.  E.  602. 

Claim  Settlement  of  Guardian's  Ac- 
counts.— L.,  about  a  year  before  his 
death  in  1866,  put  each  of  his  four  chil- 
dren into  possession  of  a  parcel  of  land 
with  the  personal  property  upon  it,  but 
did  not  convey  it.  About  the  same 
time  he  made  his  will,  and  by  it  gave  to 
each  of  the  children  the  land  and  prop- 
erty in  his  and  her  possession.  By  a 
codicil  he  states  he  was  the  guardian  of 
his  children,  and  requires  that  each  one 
of  them  shall  execute  a  receipt  for  all 
claims  against  him  as  guardian  before 
they  shall  be  entitled  to  receive  their 
portion  under  his  will.  And  he  directs 
that  if  any  one  of  them  shall  refuse  to 
do  so,  his  or  her  portion  shall  be  sold 
and  the  proceeds  held  to  meet  the  lia- 
bility, and  the  balance  paid  over  to 
those  executing  the  receipt.  These 
children  held  the  lands  so  in  their  pos- 
session, each  of  them  selling  a  part  of 
that  given  to  him  or  her  prior  to  1873. 
In  1873  a  judgment  was  recovered  by 
B.'s  administrator  against  the  execu- 
tors of  L.  upon  a  bond  on  which  he 
was  surety,  and  in  1877  a  bill  was  filed 
by  said  administrator  against  the  ex- 
ecutors and  devisees  of  L.  to  have  pay- 


ment. The  executors  had  been  assured 
by  L.  that  he  owed  no  debts,  and  was 
under  no  liability,  and  neither  they  nor 
the  other  children  had  ever  hea^rd  of 
this  debt  until  the  suit  was  brought  in 
April,  1873.  Held,  the  devisees  having 
continued  to  hold  the  land  from  the 
time  they  were  put  in  possession,  and 
having  sold  parts  of  it,  they  are  es- 
topped from  setting  up  a  claim  to  a 
settlement  of  L.'s  guardian  accounts, 
and  holding  him  liable  to  them  as  their 
guardian,  though  they  did  not  execute 
a  release  of  their  clz^im.  Lewis  v. 
Overby,  31  Gratt.  601.  See  also,  the 
title  GUARDIAN  AND  WARD. 

That  Duties  Performed  Were  Not 
Prescribed. — Where  the  official  bond  of 
the  cashier  of  a  bank  was  conditioned 
for  the  faithful  performance  of  the  du- 
ties of  the  said  office,  "which  may  be 
prescribed  by  the  board  of  directors," 
it  was  held,  that  the  cashier,  by  the 
performance  of  certs^in  duties  in  his 
office  of  cashier,  was  estopped  to  deny 
that  they  had  been  prescribed  by  the 
board.  Durkin  v.  Exchange  Bank,  2 
Pat.  &  H.  277. 

Corporations  and  Stockholders  to 
Contest  Ultra  Vires  Acts.-r-See  the 
titles  CORPORATIONS,  vol.  3,  pp. 
574,  576;  STOCK  AND  STOCK- 
HOLDERS. 

Question  Validity  of  Act  by  One  Ac- 
cepting Benefit  Thereunder. — See  post, 
"To  Deny  Constitutionality  of  Law," 
V,  C,  2,  m. 

To  Recovery  of  Claim  Due  Insolvent 
Banking  Corporation. — See  the  title 
BANKS  AND  BANKING,  vol.  2,  p. 
315. 

Tenants  Treating  Notice  to  Quit  as 
Sufficient. — ^A  tenant  may  be  estopped 
by  his  acts  from  denying  the  sufficiency 
of  an  otherwise  insufficient  notice. 
Baltimore  Dental  Ass'n  v.  Fuller,  101 
Va.  627,  44  S.  E.  771.  See  also,  the 
title  LANDLORD  AND  TENANT. 

E^stoppel  to  Set  Up  Written  Con- 
tract.— By  article  of  agreement  under 
seal,   S.   sells   to   H.   a   lot  of  land,   of 
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whi(;^  at  the  time  H.  is  in  possession 
as  tenant  of  S.  '  Sometime  afterwards, 
H.  informs  S.  thsit  he  can  not  pay  for 
the  lot,  and  proposes  to  rescind  the  con- 
tract, which  S.  consents  to;  and  H.  in- 
forms S.  that  P.  will  buy  the  lot  at  the 
same  price.  S.  thereupon  agrees  to  sell 
to  P.,  and  with  the  assent  and  at  the 
request  of  H.,  S.  sells  and  conveys  the 
lot  to  P.  Held,  the  sale  of  P.  having 
been  at  the  instance  of  H.,  and  with  his 
concurrence,  even  if  the  contract  could 
not  be  rescinded  by  a  subsequent  parol 
agreement,  H.  would  be  estopped  in 
equity,  by  his  own  acts,  from  setting 
up  the  written  contract.  Phelps  v. 
Seely,  22  Gratt.  673. 

Assert  Claim  under  Option. — ^A  party 
having  an  option  to  purchase  the  tim- 
ber growing  upon  a  tract  of  land,  which 
is  not  limited  as  to  time  by  his  agree- 
ment, may  by  his  own  acts  and  ac- 
quiescence in  the  acts  of  another  in 
cutting  and  removing  such  timber,  and 
by  assisting  in  the  removal  of  the  same, 
pointing  out  the  timber  to  the  men  en- 
gaged in  cutting  it,  and  raising  no  ob- 
jection to  the  disposal  of  such  timber 
by  the  party  asserting  an  adverse 
claim  thereto,  estop  himself  from  as- 
terting  any  cljiim  under  his  option. 
Hanly  v.  Watterson,  39  W.  Va.  214,  19 
3.  E.  536. 

Set  Up  Lien  of  Trust  Deed^In 
Aprils  1850,  W.  N.  conveyed  real  estate 
to  secure  debt  to  P.,  but  the  deed  was 
not  recorded  until  1858.  In  March, 
1851,  W.  N.  sold  same  estate  to  S.  H. 
N.f  who  took  and  held  possession  con- 
tinuously and  notoriously,  under  his 
contract,  from  the  date  of  his  purchase, 
and  paid  the  price,  but  received  no 
conveyance;  and  had  no  notice  of  the 
trust  deed  until  March,  1861,  when  the 
trustee  advertised  the  sale  thereof.  S. 
Hi  K.  enjoined  the  sale.  Court  below 
decreed  that  the  contract-  of  purchase 
had  priority  over  the  deed  of  trust,  and 
perpetuated  the  injunction.  On  appeal, 
held«  the  trust  creditor  is  equitably  es- 
topped by  his  conduct,  from  setting  up 


the  lien  of  the  trust  deed  against  S.  H. 
N.     Preston  v,  Nash,  76  Va.  1. 

To  Demand  Horizontal  Measurement 
of  Lands. — "Unless  the  contract  of  sale 
expressively  provide  otherwise,  *every 
survey,  whether  original  or  not,  shall 
be  made  by  horizontal  measurement.' 
Code  (Ed.  1891),  ch.  68,  §  §2,  p.  624.  »  ♦  ♦ 
*It  is  well  settled  that  if  a  deficiency  in 
quantity  is  found  to  exist  where  the 
contract  is  a  sale  by  the  acre,  the  pur- 
chaser will  b(  entitled  to  an  abatement 
for  the  value  of  the  deficiency,  and  that 
a  court  of  equity  will,  even  after  a  con- 
veyance is  executed,  abate  the  defi- 
ciency from  the  unpaid  purchase 
money.'  Thompson  v.  Catlett,  24  W. 
Va.  524;  Koger  v.  Kane,  5  Leigh 
606.  Neither  is  the  defendant  estopped 
from  claiming  such  abatement  by  his 
acceptance  of  the  deed,  for  as  soon  as 
he  saw  and  read  the  deed  he  notified 
the  plaintiff  that  he  would  not  except 
the  surface  measurements  as  the  proper 
mode  of  ascertaining  the  quantity,  and 
himself  proceeded  to  have  it  ascertained 
by  careful  horizontal  measurement, 
made  by  the  county  surveyor."  Bart- 
lett  V.  Bartlett,  37  W.  Va.  235,  16  S.  E. 
450,    452,    453. 

Sale  of  Lands — Knowlege  of  Sale  of 
Trees  to  Another.— A  purchaser  of  real 
estate  who  has  full  knowledge  at  the 
time  of  his  purchase  that  his  vendor 
has  sold  certain  trees  growing  on  the 
land  and  conveyed  them  to  the  pur- 
chaser, and  who  thereafter  accepts 
from  his  vendor  a  deed  with  covenant 
of  general  warranty  and  for  quiet  en- 
joyment, and  pays  the  cash  payment 
for  the  land,  and  executes  his  notes  for 
deferred  payments,  and  pays  one  of 
the  notes  and  part  of  another,  can  not, 
after  the  lapse  of  five  years,  claim  an 
abatement  for  the  value  of  the  trees. 
Southern  Va.  Mining  Co.  v.  Chase, 
95  Va.  50,  27  S.  E.  826.  See  the  title 
WAIVER. 

To  Repudiate  Parol  Contract  for  Sale 
of  Land. — In  the  case  of  a  verbal  con- 
tract for   the   sale   of  land,  where   the 
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vendor  has  so  dealt  with  the  purchaser 
in  receiving  the  whole  or  a  part  of 
the  purchase  money,  or  in  contracting 
for  its  payment,  and  in  putting  him 
in  actual  possession  of  the  land  in  part 
execution  of  the  contract  of  the  sale, 
that  it  would  be  a  fraud  on  the  vendor's 
part  to  repudiate  the  contract,  and  stop 
short  of  its  complete  execution;  he  is 
estopped  by  his  conduct  from  refusing 
to  complete  it.  Miller  v.  Lorcntz,  39 
W.  Va.  160,  19  S.  E.  391. 

**The  delivery  of  the  possession  and 
the  conveyance  were  the  things  to  be 
performed  by  the  vendor.  He  per- 
forms it  in  part  that  is,  he  puts  the 
purchaser  in  possession,  but  there 
stops  short,  relying  on  the  statute. 
Equity  treats  such  conduct  s^s  against 
conscience  as  a  fraud,  and  applies  to 
him  the  doctrine  of  equitable  estoppel. 
He  is  estopped  by  his  own  conduct,  by 
receiving  the  purchase  money  and  de- 
livering the  possession,  from  refusing 
to  complete  it;  and  the  fraud  can  not 
be  compensated  in  damages,  because 
it  is  a  refusal  by  the  vendor  to  com- 
plete a  sale  of  a  specific  tract  of  land." 
Miller  v.  Lorentz,  39  W.  Va.  160,  19 
S.  E.  391. 

By  articles  of  agreement  under  seal, 
S.  sold  to  H.  a  lot  of  land  of  which, 
at  the  time,  H.  was  in  possession  as 
tenant  of  S.  Sometime  afterwards,  H. 
informed  S.  that  he  could  not  pay  for 
the  lot  but  that  P.  was  willing  to  take 
it  at  the  s^me  price.  S.  thereupon, 
with  the  consent  and  at  the  request  of 
H.,  conveyed  the  lot  to  P.  Held,  that 
the  sale  to  P.  having  been  at  the  in- 
stance of  H.,  and  with  his  concurrence, 
even  if  the  contract  could  not  be  re- 
scinded by  a  subsequent  parol  agree- 
ment, H.  would  be  estopped  in  equity, 
by  his  own  acts,  from  setting  up  the 
written  contract.  Phelps  v.  Seely,  22 
Gratt  573.  See  also,  the  title 
FRAUDS,  STATUTE  OF. 

Vendee  to  Ask  Rescission — Failing 
to  Protect  against  Encumbrances. — W. 
purchased  "Poplar  Grove"  at  $12,037 
and  paid  all  but  $2,795.75.    In  1860,  W., 
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Mrs.  C,  and  B.  agreed  under  seal  that 

B.  exchange  "Lammermoor"  with  Mrs. 

C.  for  "Millers,"  and  convey  it  to  W., 
who  in  consideration  thereof  and  of 
$4,000,  would  convey  Poplar  Grove, 
priced  at  $14,000  to  her.  She  paid  the 
$4,000,  and  took  an  indemnifying  bond 
with  security,  but  the  lien  on  Poplar 
Grove  for  the  unpaid  balance  remained 
unsatisfied.  In  1867,  B.  and  Mrs.  C. 
sued  W.'s  representatives  for  specific 
performance  (no  conveyances  having 
been  made);  and  for  sale  of  Lammer- 
moor to  pay  off  said  lien;  to  enforce 
which  W.*s  representatives  had  brought 
suit.  In  1869,  the  circuit  court  decreed 
specific  performance,  and  also  sale  of 
Lammermoor,  to  relieve  Poplar  Grove. 
Mrs.  C.  sold  parts  of  Poplar  Grove 
to  six  different  purchasers,  who  paid 
her  $2,608,  and  received  conveyances. 
In  May,  1878,  a  decree  was  entered  to 
sell  Poplar  Grove  to  pay  off  the  lien 
thereon.  It  was  sold.  D.  purchased 
it,  Mrs.  C.  going  his  security  for 
$2,756.25.  Sale  was  confirmed  and 
deed  made.  In  November,  1878,  in  suit 
of  B.  and  Mrs.  C.  for  specific  perform- 
ance, it  was  decreed  that  by  the  sale 
of  Poplar  Grove  to  satisfy  the  lien 
thereon  the  object  of  the  suit  for  spe- 
cific performance  had  been  frustrated; 
that  the  decree  to  sell  Lammermoor 
be  rescinded;  and  that  Mrs.  C.  had 
leave  to  file  an  amended  and  supple- 
mental bill.  B.  had  been  adjudicated 
a  bankrupt  in  1872.  After  due  pro- 
ceedings in  the  bankrupt  court*  B.'s 
assignee,  in  1873,  sold  Millers  to  F. 
The  sale  was  confirmed,  the  money 
paid,  F.  put  in  possession  and  received 
conveyance.  Afterwards  he  sold  and 
conveyed  part  of  Millers  to  H.  But 
neither  B.'s  assignee,  nor  F.  nor  H. 
was  made  party  to  the  suit  of  B.  and 
Mrs.  C.  In  a  few  days  Mrs.  C.  filed 
her  new  bill,  making  them  and  W.'s 
representatives  parties.  By  it  she  asked 
rescission  of  the  contract  of  1860,  resti- 
tution of  Millers  to  her,  and  repay- 
ment to  her  of  the  $4,000,  with  interest 
F.  and  H.  answered.     At  the  hearing 
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in  1880,  the  circuit  court  decreed  tha^  i 
Mrs.  C.  had  been  evicted  from  Poplar  . 
Grove,  by  the  sale  thereof;  and  having  ; 
been    thus   deprived   of   Poplar   Grove,  j 
for  which  she  had  paid  Millers  and  the 
$1,000,  and  still  retaining  title  to  Mil- 
lers, she  was  remitted  to  her  rights  to 
Millers;    that    within    thirty    days,    F. 
and    H.    should  surrender  to   her  pos- 
session  of   Millers;   and  that  W.'s  ad- 
ministrator  should  be   de   bonis   testa- 
toris,  pay  her  $4,000  with  interest  from 
sale   of  Poplar   Grove.     On  appeal   to 
this    court,    it    was    held,    that    by    her 
cvvn  acts  Mrs.   C.   was   estopped  from 
asking    rescission    of    the    contract    of 
1860,  which  rescission  would  result  in 
injustice   to   others   who   could   not  be 
placed  in  statu  quo.     Ferry  v.  Clarke, 
77  Va.  397. 

Widow  to  Assert  Equity  of  Redemp- 
tion.— In  the  case  in  judgment  a  widow 
with  a  large  family  conveyed  her  life 
estate  in  her  house  and  lot,  and  the 
garden  lot  adjoining,  to  her  son-in-law 
in  consideration  of  his  agreement  to 
pay  delinquent  taxes  thereon  amount- 
ing to  $600,  and  he  covenanted  that  he 
would  reconvey  the  same  to  her  when- 
ever she  refunded  the  amount  and  in- 
terest. The  son-in-law  subsequently 
bought  the  shares  of  all  the  remainder- 
men but  one,  who  was  an  infant.  He 
then  brought  suit  for  sale  of  garden 
lot,  alleging  that  it  was  not  susceptible 
of  partition.  Under  proceedings  in  this 
suit  he  acquired  the  share  of  the  in- 
fant in  the  garden  lot,  and  soon  there- 
after sold  the  lot  for  $2,000.  At  that 
time,  he  claimed  that  the  transaction 
with  the  widow  was  a  conditional  sale, 
and  that  the  sale  had  become  absolute 
by  reason  of  her  failure  to  refund.  In 
this  claim  the  widow  fully  acquiesced, 
and  made  no  claim  to  any  part  of  the 
proceeds  of  the  sale  of  the  garden  lot. 
For  awhile  his  wife  boarded  with  the 
widow  in  lieu  of  paying  rent  .for  the 
dwelling  house,  and  subsequently  it  was 
agreed  that  the  widow  should  pay  the 
taxes  and  insurance  as  compensation 
for  the  use  of  the  house.    The  evidence, 


however,  shows  that  the  widow  was 
wholly  ignorant  of  her  rights,  or  of 
ordinary  affairs  of  business,  and  that 
sh&  relied  upon  her  son-in-law  to  aid 
her  and  help  to  relieve  her  of  her  bur- 
den. Her  life  estate  in  the  whole  prop- 
erty was  worth  several  times  as  much 
as  the  taxes  paid  by  him,  and  when  the 
deed  was  made  he  stated  that  all  he 
wanted  was  to  free  the  property  from 
the  tax  lien  and  preserve  it  as  a  home 
for  the  family.  When  the  garden  lot 
was  sold  he  promised  to  convey  to  the 
widow  her  life  estate  in  the  house,  and 
to  two  of  the  daughters  their  interest 
therein.  Held,  the  transaction  was  a 
mortgage,  and,  under  all  the  circum- 
stances of  the  case,  the  widow  is  not 
estopped  either  by  her  language  or 
conduct  from  asserting  her  equity  of 
redemption.  Tuggle  v.  Berkeley,  101 
Va.  83,  43  S.  E.  199.  See  also,  the  title 
MORTGAGES. 

By  Hindering  Performance  of  Con- 
tract.—See  the  title  CONTRACTS, 
vol.  3,  p.  435. 

Delay  to  Set  Up  Particular  Defense. 
— The  mere  delay  of  a  defendant  in 
chancery  in  setting  up  a  particular  de- 
fense will  not  necessarily  estop  him 
from  making  the  defense.  Repass  v. 
Richmond,  99  Va.  508,  39  S.  E.  160. 

Failure  to  Verify  by  Affidavit  Plea 
to  Declaration  in  Assumpsit. — See  the 
title  ASSUMPSIT,  vol.  2,  p.  58. 

To  Object  to  Filing  Deposition. — Sec 
the  title  DEPOSITIONS,  vol.  4,  p.  549. 

Cancel  City  Bonds  Exchanged  for 
Confiscated  City  Certificates  of  Stock. 
— F,  was  the  owner  of  $8,700  of  the 
certificates  of  stock  of  the  city  of  A., 
which  by  a  decree  of  the  United  States 
court  in  May,  1864,  were  confiscated 
and  sold  by  the  marshal,  and  $2,000  of 
it  purchased  by  W.;  and  at  his  request 
the  marshal  made  a  transfer  of  the 
same  on  the  books  of  the  city.  When 
the  stock  became  due,  W.  received 
from  the  city  of  A.  four  coupon  bonds 
of  $500  each  in  exchange  for  his  stock. 
In  1874,  F.  sued  the  city  for  his  stock 
and    recovered    it,    the    court    holding 
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that  the  decree  of  the  United  States 
court  confiscating  it  was  invalid.  The 
city  of  A.  then  sued  W.  to  recover 
the  four  bonds  issued  to  him  for  the 
stock.  Held,  the  city  of  A.  is  entitled 
to  recover  the  bonds.  "It  is  not  es- 
topped from  asserting  its  right  to  have 
the  bonds  issued  to  the  appellant  can- 
celled, by  its  conduct  in  issuing  and 
delivering  to  him  these  coupon  bonds 
in  the  place  of  the  certificates  of  stock 
transferred  on  their  books  (by  order 
of  the  United  States  marshal)  as  pur- 
chaser of  the  same  at  the  confiscation 
sale."  Webb  v.  Alexandria,  33  Gratt. 
168.  See  also,  the  title  MUNICIPAL, 
STATE  AND  COUNTY  SECURI- 
TIES. 

(c)  Silence  and  Passive  Acquiescence, 
aa.  In  General. 

"Silence,  where  it  is  so  intended,  or 
where  it  has  that  effect,  to  mislead  a 
party,  to  his  disadvantage,  and  to  the 
other  party's  advantage,  is  an  equitable 
estoppel."  Nicholas  v.  Austin,  82  Va. 
817,  1  S.  E.  132;  Anderson  v.  Phlegar, 
93  Va.  415,  25  S.  E.  107.  See  also, 
Norfolk,  etc.,  R.  Co.  v.  Perdue,  40  W. 
Va.  442,  21  S.  E.  755;  Bettman  v.  Har- 
ness, 42  W.  Va.  433,  26  S.  E.  271;  Bates 
V.  Swiger,  40  W.  Va.  420,  21  S.  E. 
874;  Williamson  v.  Jones,  43  W.  Va. 
562,  27  S.  E.  411;  Stone  v.  Tyree,  30 
W.  Va-  687,  5  S.  E.  878;  Farmers,  etc.. 
Fire  Ins.  Ass'n  v.  Kinsey,  101  Va.  236, 
43  S.  E.  338;  Rorer  Iron  Co.  v.  Trout, 
83  Va.  397,  2  S.  E.  713.  See  post, 
"Representations  Inducing  Outlay  of 
Money,"  V,  A,  6,  b,  (8);  "Injury  to 
Person  Claiming  Benefit  of  Estoppel," 
V,  A,  6,  g. 

"Passive  acquiescence  estops  equally 
with  active  interference."  Nicholas  v. 
Austin,  82  Va.  817,  1  S.  E.  132.  See 
also,  Watson  v.  Conrad,  38  W.  Va. 
536,  18  S.  E.  744;  Chesapeake,  etc.,  R. 
Co.  V.  Walker,  100  Va.  69,  40  S.  E. 
633;  Smith  v.  Chilton,  84  Va.  840,  6  S. 
E.  142. 

By  acquiescence  a  transaction,  al- 
though originally  impeachable,  becomes 


unimpeachable  in  equity.  Despard  v. 
Despard,  53  W.  Va.  443,  44  S.  E.  448; 
Mann  v.  Peck,  45  W.  Va.  18,  30  S.  E. 
206;  Burton  v.  Brown,  22  Gratt.  1; 
Shirley  v.  Rice,  79  Va.  442. 

"It  must  be  understood  at  the  outset 
that  by  silence  we  mean  entire  silence, 
as  distinguished  from  that  sort  which 
merely  keeps  back  part  of  the  truth 
told  or  suggested.  But,  speaking  of 
pure  silence,  the  general  rule  stated  is 
very  strong.  It  governs  even  though 
the  silence  is  meditated,  and  with 
knowledge  that  the  other  party  was 
laboring  under  mistake  or  ignorance."^ 
Williamson  v,  Jones,  43  W.  Va.  562,  27 
S.  E.  411. 

"Herm.  Estop.,  §  776,  states  the  law 
on  this  subject  as  follows:  'If  a  person 
having  a  right,  and  seeing  another  per- 
son about  to  commit,  or  in  the  course 
of  committing,  an  act  infringing  upon 
that  right,  stands  by  in  such  a  manner 
a3  really  to  induce  the  person  commit- 
ting the  act,  and  who  might  otherwise 
'abstain  from  it,  to  believe  that  he  as- 
sents to  its  being  committed,  he  can 
not  afterwards  be  heard  to  complain 
of  the  act.  This  is  the  proper  sense 
o*  the  term  "acquiescence,"  and  in  that 
sense  it  may  be  defined  as  "acquies- 
cence" under  such  circumstances  as 
that  assent  may  be  reasonably  inferred 
from  it,  and  is  no  more  than  an  in- 
stance of  the  law  of  estoppel  by  words 
or  conduct.* "  Hanly  v.  Watterson,  89 
W.  Va.  214,  19  S.  E.  536;  Norfolk,  etc., 
R.  Co.  V.  Perdue,  40  W.  Va.  442,  21  S. 
E   755. 

"When  a  man  with  full  knowledge, 
or  at  least  with  sufficient  notice  or 
means  of  knowledge  of  his  rights,  and 
of  all  the  material  circumstances  of  the 
case,  freely  and  advisedly  does  any- 
thing which  amounts  to  the  recogni- 
tion of  a  transaction,  or  acts  in  a 
manner  inconsistent  with  its  reputa- 
tion, or  lies  by  for  a  considerable  time, 
and  knowingly  and  deliberately  per- 
mits another  to  deal  with  property, 
or  incur  expense,  under  the  belief  that 
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the  transaction  has  been  recognized, 
or  freely  and  advisedly  abstains  for  a 
considerable  lapse  of  time  from  im- 
peaching it,  there  is  acquiescence." 
Despard  v.  Despard,  53  W.  Va.  443, 
44  S.  E.  448;  Mann  r.  Peck,  45  W. 
Va.  18,  30  S.  E.  206.  See  also,  Morgan 
V.  Cautley,  51  W.  Va.  304,  41  S.  E.  201. 

May  Bar  Relief  in  Very  Short  Pe- 
riod.— "Acquiescence  in  a  transaction 
may  bar  a  party  of  his  relief  in  a 
very  short  period.  Thus,  if  one  has 
knowledge  of  an  act,  or  it  is  done  with 
his  full  approbation,  he  can  not  after- 
wards have  relief.  He  is  estopped  by 
his  acquiescence,  and  can  not  undo 
that  which  has  been  done.  So,  if  a 
party  stands  by,  and  sees  another  deal- 
ing with  property  in  a  manner  incon- 
sistent with  his  rights,  and  makes  no 
objection,  he  can  not  afterwards  have 
relief.  His  silence  permits  or  encour- 
ages others  to  part  with  their  money 
or  property,  and  he  can  not  complain 
that  his  interests  are  affected.  His  si- 
lence is  acquiescence  and  it  estops 
him."  Despa^rd  v.  Despard,  53  W.  Va. 
443,  44  S.  E.  448. 

Representation  Implied  from  Silence. 
— "14  Am.  &  Eng.  Ency.  Law  643, 
says  that,  as  *such  estoppels  as  arise 
out  of  failure  to  assert  a  right,  or  out 
of  silence  or  acquiescence  in  the  right 
claimed  by  others,  arise  only  because 
from  such  silence  and  acquiescence,  a 
representation  is  implied.' "  William- 
son V.  Jones,  43  W.  Va.  562,  27  S.  E. 
411.  See  ante,  "Rule  as  to  Necessity," 
V,  A,  6,  b,   (1). 

Silence  to  work  an  estoppel  must  in- 
volve a  representation.  Smith  v.  Gott, 
51  W.  Va.  141,  41  S.  E.  175;  McNeely 
V.  South  Penn  Oil  Co.,  52  W.  Va.  616, 
44  S.   E.  508. 

Parties  Dealing  at  Arm's  Length. — 
"Silence  alone,  it  may  be  declared  as  a 
general  rule,  is  not  unlawful  in  trans- 
actions between  men  at  arm's  length, 
however  great  the  advantage  gained 
thereby.  A  aaan's  unpublished  thought 
is  surely  his  own."  Williamson  v. 
Jones,  43  W.  Va.  56.:,  27  S.  E.  411. 


bb.    Underlying  Principles, 

"He  who  is  silent  when  conscience 
requires  him  to  speak  shall  be  debarred 
from  speaking  when  conscience  re- 
quires him  to  be  silent."  Nicholas  v, 
Austin,  82  Va.  817;  Anderson  v,  Phle- 
gar,  93  Va.  415,  25  S.  E.  107;  Lancas- 
ter V,  Barton,  92  Va.  615,  24  S.  E. 
251;  Marrow  v.  Brinkley,  85  Va.  55, 
6  S.  E.  605;  Hill  v.  Woodward,  78  Va. 
765,  776;  Urpman  v.  Lowther  Oil  Co., 
53  W.  Va^.  501,  44  S.  E.  433.  See  also, 
McGee  v.  Johnson,  85  Va.  161,  7  S. 
E.  374;  Smith  v.  Chilton,  84  Va.  840, 
6  S.  E.  142;  Shirelyv.  Rice,  79  Va. 
442;  Robertson  v.  Tapscott,  81  Va.  533; 
Smith  V.  Henkle,  81  Va.  524;  Tuggle 
V.  Berkeley,  101  Va.  83,  43  S.  E.  199; 
Durkin  v.  Exchange  Bank,  2  Pat.  &  H. 
277;  Bates  v.  Swiger,  40  W.  Va.  420, 
21  S.  E.  874;  Norfolk,  etc.,  R.  Co.  v. 
Perdue,  40  W.  Va.  442,  21  S.  E.  755; 
Hanly  v.  Watterson,  39  W.  Va.  214, 
19  S.  E.  536;  Stone  v.  Tyree,  30  W. 
Va.  687,  5  S.  E.  878;  Mason  v.  Harper's 
Ferry   Bridge   Co.,   28   W.   Va.   G39. 

"He  who  fails  to  speak  when  he 
should,  will  not  afterwards  be  henrd 
when  he  would;  for  such  would  be 
contrary  to  the  orderly  administration 
of  justice,  and  is  trifling  with  the 
court."  Dewing  v.  Hutton,  48  W.  Va. 
576,  37  S.   E.   670. 

"Among  the  maxims  laid  down  in 
Herm.  Estop.,  §  735,  we  find  these: 
'No  one  can  maiptain  an  action  for  a 
wrong  where  he  has  consented  to  the 
act  which  occasioned  his  loss.'  *He 
who  does  not  forbid  what  he  can  for- 
bid seems  to  assent.' "  Hanly  v.  Wat- 
terson, 39  W.  Va.  214,  19  S.   E.   536. 

CO.  Right  and  Duty  to  Speak — Neces- 
sity for  Knowledge. 

See  post,  "Knowledge  of  Facts  of 
Gross  Negligence  by  Persons  Making 
Representations,"  V,  A,  6,  c;  "Knowl- 
edge of  Facts  or  Gross  Negligence  by 
Person  Claiming  Benefit  of  Estoppel," 
V,  A,  6,  d. 

(aa)    In  General. 
Silence   will  not  estop,   unless  there 
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is  not  only  a  right  but  a  duty  to  speak. 
Morgan  v.  Cautley,  51  W.  Va.  304, 
41  S.  E.  201;  Waiter  Co.  v.  Browning, 
53  W.  Va.  436,  44  S.  E.  267;  Smith  v. 
Gott,  51  W.  Va.  141,  41  S.  E.  175;  Wil- 
liamson r.  Jones,  43  W.  Va.  562,  27 
S.  E.  411;  Jameson  v.  Rixey,  94  Va. 
348,  26  S.  E.  861;  Tunstall  v.  Christian, 
80  Va.  1. 

"The  rule  has  ben  laid  down  un- 
qualifiedly that  silence,  in  the  absence 
of  knowledge  of  one's  rights,  will  not 
work  an  estoppel."  Chesapeake,  etc., 
R.  Co.  V.  Walker,  100  Va.  69,  40  S.  E. 
633. 

"For  an  estoppel  to  arise  from  si- 
lence, the  person  upon  whom  the  duty 
to  speak  rests  must  have  an  oppor- 
tunity to  speak,  and  knowledge  of  the 
circumstances  requiring  him  to  speak." 
Pettyjohn  v.  National  Exchange  Bank, 
101  Va,  111,  43  S.  E.  203;  Chesapeake, 
etc.,  R.  Co.  V,  Walker,  100  Va.  69, 
40  S.  E.  633. 

"*To  create  a  duty  to  speak,  it  must 
be  known  by  the  one  keeping  silence 
that  some  one  is  relying  on  that  si- 
lence, and  is  either  acting  or  is  about  to 
act  as  he  would  not  have  done  had  the 
truth  been  told.*  Veile  v.  Judson,  82 
N.  Y.  40."  Williamson  v,  Jones,  43  W. 
V^  562,  27  S.  E.  411;  Water  Co.  v. 
Browning,  53  W.  Va.  436,  44  S.  E. 
267;  Atkinson  v.  Plum,  50  W.  Va.  104, 
40  S.  E.  587;  Hall  v.  Hall,  30  W.  Va. 
779,  5  S.  E.  260;  Stuart  v,  Ludington,  1 
Rand.  403. 

There  can  be  no  acquiescence  with- 
out knowledge.  Morgan  v.  Cautley, 
51  W.  Va.  304,  41  S.  E.  201;  Water  Co. 
V.  Browning,  53  W.  Va.  436,  44  S.  E. 
267;  Mann  v.  Peck,  45  W.  Va.  18,  30 
S.  E.  206;  Smith  v.  Gott,  51  W.  Va. 
141,   41   S.    E.    175, 

Silence,  to  work  an  estoppel,  must 
amount  to  bad  faith,  and  this  can  not 
bo  predicated  of  a  transaction  of  which 
a  party  has  neither  knowledge  nor 
means  of  knowledge.  Pettyjohn  v.  Na- 
tional Exchange  Bank.  101  Va.  Ill, 
43  S.  E.  203;  Chesapeake,  etc.,  R.  Co.  v.  j 


Walker,  100  Va.  69,  40  S.  E.  633; 
Tuggle  V.  Berkeley,  101  Va,  83,  43  S. 
E.  199;  Jameson  v.  Rixey,*  94  Va.  342, 
26  S.  E.  861. 

Means  of  Knowledge  Equally  Open 
to  Both  Parties. — See  post,  "Knowledge 
of  Facts  or  Gross  Negligence  by  Per- 
son Claiming  Benefit  of  Estoppel,"  V, 
A,  6,  d. 

(bb)    When  Applied  to  Legal  Title  to 
Land. 

"In  Bigelow,  Estop.,  p.  594,  it  is 
said:  *It  is  settled  law  that  standing 
by  in  silence  will  not  bar  a  man  from 
asserting  a  title  of  record  in  the  pub- 
lic registry  or  other'  like  office  so  long 
as  no  act  is  done  to  mislead  the  other 
party.  There  is  no  duty  to  speak  in 
such  a  case.*  ♦  ♦  ♦  The  records  of 
the  proper  office  are  the  best  notice  of 
the  title,  and,  if  they  speak  for  a  per- 
son, he  is  under  no  obligation  to  speak 
for-  himself."  Southern  Building  & 
Loan  Ass'n  v.  Page,  46  W.  Va.  302,  33 
S.  E.  336,  337.  Sec  post.  "Knowledge  of 
Title  to  Land,"  V,  A,  6,  c,  (2);  "Knowl- 
edge of  Legal  Title  to  Land,"  V,  A,  6, 
d,   (2). 

"Mere  silence  will  not  rob  him  of 
title  until  time  does  the  work  under 
the  statute."  Williamson  v.  Jones,  43 
W.  Va.  562,  27  S.  E.  411.  See  also, 
McNeely  v.  South  Penn  Oil  Co.,  52  W. 
Va.  616,  44  S.   E.   508. 

"It  would  be  indeed  a  singular  per- 
version of  the  doctrine  of  equitable 
estoppel  to  hold  that  it  deprives  per- 
sons clothed  with  a  complete  legal  title, 
and  who  have  resorted  to  every  means 
in  their  power,  short  of  physical  force, 
to  prevent  an  invasion  of  their  prem- 
ises^-of  their  land  on  the  theory  of 
acquiescence.  Title  to  real  property 
rests  on  no  such  unstable  foundation 
in  this  commonwealth."  Newport 
News,  etc.,  Co.  v.  Lake,  101  Va.  334, 
342,  43  S.  E.  566. 

If  one  claiming  sole,  right  to  an- 
other's land  spends  money  in  improv- 
ing or  operating  upon  it,  though  igno- 
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rant  of  thqt  other's  right,  the  mere 
silence  of  that  other  will  not  estop 
him  from  asserting  his  title.  He  need 
not  seek  the  other  to  tell  him  of  his 
right,  or  speak  at  all,  unless  placed  in 
such  a  situation  as  calls  upon  him  to 
declare  his  right.  Williamson  v.  Jones, 
43  W.  Va.  562,  27  S.  E.  411. 

"If  one  man  chooses  to  go  upon  an- 
other's land,  and  clear  and  improve  it, 
the  mere  failure  of  the  owner  to  go  to 
him  and  warn  him  not  to  do  so  will 
not  take  away  the  true  owner's  title. 
He  is  given  the  time  fixed  by  the  stat- 
ute of  limitations,  though  he  do  know 
that  his  adversary  is  expending  money 
in  improvements.  He  may  every  week 
pass  along  and  see  the  work."  Wil- 
liamson V,  Jones,  43  W.  Va.  562,  27 
S.  E.  411. 

"The  idea  that  one  man  can  get  title 
to  another  man's  land,  or  title  to  an 
easement  upon  it,  by  improvement 
upon  it,  or  making  a  road  upon  it,  or 
a  sewer,  because  he  is  silent,  just  as 
if  he  had  given  a  grant,  is  absurd.  No 
estoppel  to  work  that  grave  result  can 
exist  except  in  the  clearest  case.  The 
statute  of  frauds  says  it  takes  a  deed 
to  do  this;  but  here  it  is  sought  to 
pass  an  easement  in  fee  not  even  by 
word  of  mouth,  but  by  mere  silence. 
If  this  proposition  prevails,  what  tenure 
has  a  man  of  his  lands?"  Water  Co.  v. 
Browning,  53  W.  Va.  436,  44  S.  E. 
267. 

But  this  doctrine  does  not  apply 
where  the  real  owner  resorts  to  any 
affirmative  acts  or  words,  or  makes  any 
representations.  "It  would  be  in  the 
highest  degree  inequitable  to  permit 
him  to  say  that  the  other  party,  who 
had  relied  upon  his  conduct,  and  had 
been  misled  thereby,  might  have  as- 
certained the  falsity  of  his  representa- 
tions. 2  Pom.  Eq.  J.,  §  810."  Ander- 
son V.  Phlegar,  93  Va.  415,  25  S.  E. 
107.  See  also,  Chesapeake,  etc.,  R.  Co. 
V.  Walker,  100  Va.  69,  40  S.  E.  633; 
Williamson  v,  Jones,  43  W.  Va.  562,  27 
S.  E.  411.    See  post,  "Representations 


as    to    Title    and    Ownership,"    V,    A, 
6,  b,  (4). 

dd    Instances. 

Right  to  Easement. — Where  a  party 
lays  a  pipe  line  for  conveyance  of  water 
by  mistake  partly  in  land  of  another 
without  right  of  way,  he  can  not  main- 
tain the  easement  on  the  theory  of  es- 
toppel based  on  conduct  of  the  land- 
owner. The  landowner's  silence  in 
omitting  to  tell  the  other  party  of  his 
right  is  not  an  estoppel  in  pais.  Water 
Co.  V.  Browning,  53  W.  Va,  436,  44 
S.  E.  267. 

To  Deny  Signing  and  Swearing  to 
Answer. — Although  the  answer  of  an 
infant  defendant  over  fourteen  years 
of  age  to  a  bill  for  the  sale  of  lands 
in  which  she  has  an  interest  was  in 
fact  neither  signed  nor  sworn  to  by 
her,  yet  where  the  record  shows  an 
answer  both  signed  and  sworn  to  by 
her,  and  she  has  full  knowledge  of  all 
the  proceedings  in  the  suit  for  the  sale 
of  the  lands,  and  fully  consents  to  a 
decree  for  the  sale,  and  is  regularly 
proceeded  against  as  an  infant  on  the 
record,  and  the  sale  is  not  made  until 
eighteen  months  after  she  becomes  of 
age,  and  she  makes  no  objection  to  a 
confirmation  of  the  sale,  of  which  she 
has  full  knowledge,  and  about  which 
she  is  consulted,  such  infant  will  there- 
after be  estopped  from  setting  up 
against  a  bona  fide  purchaser  of  said 
land  for  value  the  fact  that  she  had  not 
signed  and  sworn  to  the  answer.  Lan- 
caster V.  Barton,  92  Va.  615,  24  S.  E. 
251.     See   post,   "Infants,"  V,   A,   9,  b. 

Failure  to  Assert  Title.— Where  a 
father  purchases  a  tract  of  land  in  the 
name  of  his  son,  and  in  the  written 
contract  the  vendor  is  required  upon 
the  payment  of  the  purchase  money  to 
convey  the  land  to  the  son,  and  the 
father  pays  the  purchase  price,  the  son 
is  not  estopped  to  compel  conveyance 
to  himself  by  the  fact  that  he  was 
silent  as  to  his  claim  for  many  years, 
during  which  time  he  occupied  the  land 
under  a  deed  of  trust  to  his  wife  and 
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children.  Lorentz  v.  Lorentz,  14  W. 
Va.  809.  Sec  post,  "Representations  as 
to  Title  and  Ownership,"  V,  A,  6, 
b.  (4). 

The  owner  of  land  is  not  estopped 
to  claim  title  thereto  by  the  fact  that 
he  kept  silence  while  his  title  was  dis- 
paraged in  his  presence,  the  disparag- 
ing remarks  not  being  addressed  to 
him.  Fry  v.  Stowers,  92  Va.  13,  22 
S.   E.    500. 

Counterclaims  Arising  Out  of  Con- 
tract.— A  party  who  has  purchased 
property  under  a  contract,  and  given 
his  notes  for  the  purchase  money,  and 
deliberately  executed  a  deed  of  trust 
to  secure  them,  will  not  be  readily  en- 
tertained in  a  court  of  chancery  when 
he  seeks  to  escape  their  entire  obli- 
gation by  setting  up  counterclaims  aris- 
ing out  of  the  same  contract,  which  ex- 
isted when  he  executed  the  notes  and 
deed  of  trust,  ^nd  about  which  he  was 
then  silent,  Farland  v.  Wood,  35  W. 
Va.  458,   14    S.    E.    140,    141. 

Vendee  Acquiescing  in  Fraud  of 
Vendor. — Even  where  the  evidence  is 
sufficient  to  establish  fraud  on  the 
part  of  the  vendor,  the  vendees  may 
be  estopped  by  their  acquiescence,  by 
the  lapse  of  time  and  other  circum- 
stances from  setting  up  such  defense. 
Smith  V.   Henkel,  81  Va.  524. 

Void  Contract. — Where  a  vendee, 
knowing  that  the  contract  can  not  im- 
mediately be  carried  out  by  the  vendor, 
and  that  it  is  a  nullity  as  to  him,  goes 
on  for  years  acting  as  if  it  were  a  valid 
contract,  he  is  estopped  to  deny  the 
Validity  thereof.  Dodson  v.  Hays,  29 
W.  Va.  577,  2  S.  E.  415. 

Manner  of  Computing  Royalties  on 
Ore. — ^Where  the  terms  of  a  contract 
were  not  clear  whether  royalties  on 
ore  were  to  be  computed  when  the 
ore  was  wet  or  dry,  the  acceptance 
by  the  mine  owner  for  seven  years  of 
"Settlements  on  a  dry  weight,  with  full 
knowledge  of  the  facts,  estops  him  to 
claim  a  different  construction.  Amer- 
ican Mang.  Co.  v.  Va.  Mang.  Co.,  91 
Va,  272,  21  S.  E.  466. 


"If  the  defendant  knew  of  any  ir- 
regularity or  had  ground  of  complaint 
at  the  time  these  monthly  statements, 
returns  and  payments  were  made,  it 
was  the  duty  of  the  defendant  to  have 
made  known  and  insisted  upon  its  ob- 
jections then;  but,  if,  instead  of  doing 
so,  it  accepted  such  payments,  and  gave 
receipts  in  full  for  the  amounts  shown 
to  be  due  by  such  settlements  and  re- 
turns, it  is  concluded  by  the  original 
amounts  as  fully  as  if  formal  and  final 
settlement  of  accounts  had  been  made 
between  the  parties,  and  the  defendant 
crin  not  now  go  behind  such  settlements 
and  receipts  in  full  without  showing 
that  there  was  fraud  or  mistake  in 
weighing  the  ore,  or  in  marking  returns 
thereof,  according  to  the  method  ac- 
tually adopted  for  weighing  and  mak- 
ing such  returns,  Shillingford  v.  Good, 
trustee,  95  Pa.  St.  25,  34."  American 
Mang.  Co.  v.  Va.  Mang.  Co.,  91  Va. 
272,  21  S.  E.  466.  See  also,  the  title 
MINES  AND  MINERALS. 

To  Manner  in  Which  Boom  Is  Con- 
structed.— A  party  who  leases  the  river 
bank  in  front  of  his  land  to  another 
for  the  use  of  a  boom  to  be  operated 
in  the  river  opposite  said  land,  and  who, 
after  the  boom  is  constructed,  receives 
rent,  year  after  year,  from  the  boom 
company  for  said  land  without  protest, 
is  estopped  from  objecting  to  the  man- 
ner in  which  the  boom  is  constructed. 
Rogers  v.  Coal  River  Boom,  etc.,  Co., 
39  W.  Va.   272,  19   S.   E.   401. 

H.,  after  acquiescing  and  even  as- 
sisting M.  in  maintaining  a  boom  for 
the  catching  and  preserving  of  ties, 
timber,  etc.,  and  receiving  the  benefits 
thereof  in  the  saving  of  Urge  numbers 
of  his  ties  at  an  expense  far  less  than 
it  must  have  cost  him  if  they  had 
passed  beyond  the  boom,  can  not,  in  a 
court  of  equity,  be  heard  to  say  that 
the  boom  was  constructed  and  main- 
tained in  violation  of  law,  and  was  a 
public  nuisance,  interfering  with  steam- 
boat navigation,  and  therefore  that  he 
should  not  be  required  to  pay  a  just 
and   reasonable   compensation   for   the 
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catching  and  preserving  of  his  said 
ties  in  said  boom.  Miller  v.  Hare,  43 
W.  Va.  647,  28  S.  E.  722. 

Executor  Borrowing  Money  —  Ac- 
quiescence of  Legatees. — ^An  executor 
borrowed  money  of  his  wife  to  pay 
the  debts  of  the  estate.  The  testator's 
widow  urged  the  wife  to  loan  the 
money,  and  the  widow,  the  executor, 
^nd  his  wife  all  understood  that  the 
wife  should  be  reimbursed  from  the 
estate.  A  legatee  testified  that  there 
had  been  frequent  family  conferences 
between  the  legatees,  and  that  it  was 
agreed  to  borrow  money  to  pay  the 
estate  debts,  but  other  legatees  testi- 
fied that  they  had  heard  the  matter 
spoken  of,  but  only  in  a  general  way. 
Held,  not  sufficient  to  show  an  ac- 
quiescence of  the  legatees  which  would 
estop  them  from  objecting  to  the  pay- 
ment of  the  money  so  loaned.  Rob- 
ertson V.  Breckenridge,  98  Va.  569,  37 
S.  E.  8. 

To  Defend  against  Assignee  of  Debt. 
—See  post,  "Representations  Relating 
to  Choses  in  Action  and  Negotiable 
Instruments,"  V,  A,  6,  b,  (5). 

To  Contest  Commissioner's  Sale. — A 
commissioner  who  sold  lots  under  a 
decree  made  deeds  to  third  persons 
who  he  claimed  were  vendees  of  the 
purchaser.  The  latter  and  her  husband 
stood  by  for  nine  years  after  the  deeds 
were  made  without  making  any  com- 
plaint or  claim  to  the  lots,  and  in  the 
meantime  the  lots  passed  through  the 
hands  of  several  successive  owners. 
Held,  that  their  silence  was  inconsist- 
ent with  a  claim  of  ownership  after- 
wards set  up  by  them.  Williams  v. 
Reynolds,  2  Va.   Dec.   535. 

Confirmation  of  Partition  Sale. — 
Commissioners  appointed  under  a  de- 
cree to  make  partition  between  two 
part  owners  of  a  tract  of  land  re- 
ported such  real  estate  as  partitionable, 
and  divided  the  same  betwee.i  said  par- 
ties by  actual  survey,  as  shown  by  a 
plat  returned  with  their  report  showing 
the  number  of  acres  to  which  the  par- 
ties are  respectively  entitled.    Said  par- 


ties, by  consent  decree,  without  await- 
ing the  confirmation  of  said  report  of 
partition,  agreed  that  said  land  may 
be  sold  by  commissioners  aippointed  by 
decree  of  the  court  as  an  entire  tract, 
or  in  separate  tracts,  as  described  in 
said  plat  and  report.  At  such  sale, 
made  under  such  consent  decree,  the 
land  that  had  been  allotted  to  W.  in 
said  report  (against  whose  interest 
liens  to  the  amount  of  its  value  exist) 
was  purchased  by  C,  against  whose 
parcel  no  liens  exist.  The  court  con- 
firmed said  sale  to  C.  without  awaiting 
the  sale  of  the  entire  tract;  and  sub- 
sequently the  court,  on  motion,  con- 
firmed said  partition  as  to  the  parcel 
allotted  to  C.  It  was  held,  that  W., 
by  his  laches  and  acquiescence  in  the 
action  of  said  commissioners,  is  es- 
topped from  objecting.  Connell  v.  Wil- 
helm,  36  W.  Va.  598,  15  S.  E.  245. 

To  Deny  That  He  Was  Purchaser.— 
Under  decree  in  1855,  T.  sold  house 
and  lot  to  J.  W.  Sale  was  confirmed. 
J.  W.  died.  His  heir,  C.  W.,  in  1860 
sold  it  to  R.,  the  receiver  in  the  suit, 
at  $1,500.  J.  W.'s  estate  still  owed 
$1,292  on  the  purchase.  Possession  was 
given  to  and  has  ever  since  been  kept 
by  R.,  though  he  has  not  paid  a  cent. 
After  many  years  a  commissioner  was 
appointed  to  look  into  the  transactions 
of  R.  as  receiver.  In  1883,  he  reported 
that  there  w^s  in  R.'s  hands,  as  re- 
ceiver, over  $10,000,  including  $1,292, 
principal  and  $2,124.48  interest,  the  pur- 
chase money  aforesaid.  R  made  no 
exceptions  to  the  report,  which  was 
confirmed;  and  in  April,  1883,  a  decree 
was  based  on  this  report,  directing  R., 
as  receiver,  to  pay  out  this  money.  R,, 
still  defaulting,  in  April,  1884,  a  decree 
was  entered  directing  resale  of  the 
house  and  lot  unless  in  sixty  days  R. 
should  pay  the  purchase  money.  Both 
these  decrees  treated  R.  as  purchaser, 
and  R.  assented  to  them  by  endorse- 
ment thereon.  The  sale  was  adver- 
tised. In  September,  1884,  R.  got  an 
injunction  upon  the  grounds  that  he 
bought  the  property  of  the  heir  of  J. 
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W.,  the  purchaser  at  the  judicial  sale;  | 
that  C.  W.  contracted  it  to  R.  with 
covenants  to  perfect  the  title  in  him- 
self and  convey  it  free  of  incumbrances; 
that  he  had  not  done  so;  that  the  title 
was  bad,  and  that  he  wanted  the  sale 
rescinded.  On  motion  to  dissolve, 
held,  R-  is  estopped  to  deny  he  was 
the  purchaser,  after  his  acquiescence 
in  the  proceedings  treating  him  as 
such.  His  acquiescence  in  and  ap- 
proval of  the  proceedings  above  re- 
ferred to  estop  him.  Robertson  v. 
Tapscott,   81   V^.   533. 

To  Maintain  Ejectment. — C.  and  M. 
&  H.  owned  adjoining  lots.  C,  de- 
siring to  build  a  business  house  on 
her  lot  and  to  make  a  party  wall,  an 
agreement  in  writing  was  entered  into 
providing  that  such  wall  should  be 
built  to  extend  over  on  the  ground  of 
M.  &  H.  ten  inches  only.  C,  without 
invoking  the  aid  of  M.  &  H.  to  assist 
in  locating  the  division  line  or  notifying 
them  when  she  proposed  to  locate  it, 
fixed  the  line  herself  with  the  aid  of 
the  city  engineer  and  built  the  wall, 
completing  it  in  1893,  and  in  1899,  when 
M.  &  H.  desired  to  use  the  wall,  they 
discovered  it  covered  six  inches  more 
of  their  ground  than  was  allowed  by 
the  contract.  It  was  held,  that  M.  and 
H.  were  not  estopped  to  recover  pos- 
session of  the  said  strip  of  six  inches 
so  built  upon  in  an  action  in  eject- 
ment. Cautley  v.  Morgan,  51  W  .Va. 
304,  41  S.  E.  201.  See  ^Iso,  the  title 
EJECTMENT,  vol.  4,  p.  871. 

To  Treat  Property  as  Personalty. — 
See  the  title  CONVERSION  AND 
RECONVERSION,  vol.  3,  p.  505. 

To  Claim  Benefit  of  Compromise. — 
See  the  title  COMPROMISE,  vol.  3, 
p.  44. 

To  Deny  Right  of  Support  for  Build- 
ing.—See  the  title  ADJOINING 
LANDOWNERS,  vol.  1,  p.  176. 

Acquiescence  in  Interlocutory  De* 
cree. — ^A  party  may  be  concluded  by 
his  acquiescence  in  a  decree  affecting 
his  rights  made  in  the  progress  of  the 


cause,  under  which  decree  he  takes  a 
part  of  the  fund  affected  by  it,  and 
makes  no  objection  to  it  until  after  the 
final  decree  in  the  cause  m^de  twenty- 
two  years  after  it.  Burton  v.  Brown, 
22  Gratt.  1. 

The  mere  lapse  of  ten  years  will  not 
estop  a  party  to  a  pending  suit  from 
filing  a  petition  to  rehear  an  inter- 
locutory decree  in  the  suit.  Todd  v. 
McFall,  96  Va.  754,  32  S.   E.  472. 

(4)     Representations  as   to   Title   and 

Ownership* 
(a)  Representations  Inducing  Purchase 

or  Erection  of  Improvements, 
aa.   In  General. 

See  ante,  "Right  and  Duty  to  Speak 
— Necessity  for  Knowledge,"  V,  A,  6, 
b,  (3),  (c),  cc. 

"  *No  principle  of  equity  seems  bet- 
ter established,  or  more  readily  ap- 
plied in  equity,  than  that  if  a  person 
knowing  his  rights  stands  by  and  en- 
courages or  permits  an  innocent  party 
to  purchase  his  property  or  to  make 
valuable  improvements  upon  it  without 
making  known  to  such  purchaser  his 
rights  in  the  property,  is  estopped  from 
afterwards  asserting  any  claim  to  it.' 
Heavener  v.  Godfrey,  3  W.  Va.  426; 
Norfolk,  etc.,  R.  Co.  v.  Perdue,  40  W. 
Va.  442,  21  S.  E.  755."  Upman  v,  Low- 
ther  Oil  Co.,  53  W.  Va.  501,  44  S.  E. 
433;  Williamson  v.  Jones,  43  W.  Va. 
562,  27  S.  E.  411;  Chesapeake,  etc.,  R. 
Co.  V.  Walker,  100  Va.  69,  40  S.  E.  633. 
See  post,  "Knowledge  of  Facts  or  Gross 
Negligence  by  Person  Making  Repre- 
sentation," V,  A,  6,  c. 
bb.  Rules  as  to  Representation  or  Con- 
cealment of  Ownership, 
(aa)    In  General. 

"In  7  Am.  &  Eng.  Ency.  Law  18,  the 
law  is  laid  down  that,  'where  the  owner 
or  person  having  an  interest  in  prop- 
erty represents  another  as  the  owner, 
or  permits  him  to  appear  as  such,  or 
as  having  complete  authority  over  it, 
he  will  be  estopped  to  deny  such  own- 
ership or  authority  against  persons 
who,  relying  on  his  representations  or 
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silence,  have  purchased  or  acquired 
interests  in  the  property.*"  Bodkin  v. 
Arnold,  45  W.  V4.  90,  30  S.  E.  154. 
See  post,  "Oral  Admission  as  to 
Vested  Title  to  Land,"  V,  A,  6,  b,  (4), 
(a),  bb,  (bb). 

"If  a  party  stands  by  and  sees  an- 
other dealing  with  property  in  a  man- 
ner inconsistent  with  his  rights,  and 
makes  no  objection,  he  can  not  after- 
wards have  relief."  Despard  v,  Des- 
pard,  53  W.  Va.  443,  44  S.  E.  448;  Urp- 
man  v.  Lowther  Oil  Co.,  53  W.  Va. 
501,  44  S.   E.  433. 

The  general  rule  is  that,  if  a  person 
interested  in  an  estate  knowingly  mis- 
leads another  into  dealing  with  the  es- 
tate as  if  he  were  not  interested,  he 
will  be  postponed  to  the  party  misled 
and  compelled  to  make  his  representa- 
tion good.  Williamson  v.  Jones,  43  W. 
Va.  562,  27  S.  E.  411;  Norfolk,  etc., 
R.  Co.  V.  Perdue,  40  W.  Va.  442,  21  S. 
E.   755. 

If  2,  person  with  full  knowledge  per- 
mits another,  without  objection,  to  sell 
his  property  or  the  property  of  the 
vendor,  he  will  not  be  permitted  to 
question  the  title  of  a  bona  fide  pur- 
chaser. Hill  V.  Woodward,  78  Va.  765, 
776;  McGee  v.  Johnson,  85  Va.  161, 
7  S.  E.  374.  See  also,  Bennett  v.  Har- 
per, 36  W.  Va.  546,  552,  15  S.  E.  143; 
Floyd  V.  Jones,  19  W.  Va.  365;  Engle 
V.  Burns,  5  Call  463,  where  it  is  held: 
If  the  owner  of  a  tract  of  land  sees 
it  sold  to  another  person,  without  dis- 
closing his  title,  it  is  a  fraud  which 
forfeits  his  right  But  see  Applebury 
V.  Anthony,  1  Wash.  287,  where  it  is 
held:  If  the  owner  of  an  equitable  title 
stand  by,  and  suffer  another  to  pur- 
chase without  disclosing  his  title,  he 
is  guilty  of  a  fraud  sufficient  to  defeat 
his  claim.  But  a  legal  claim  can  not 
be  so  lost  even  in  favor  of  a  pur- 
chaser, and  it  is  doubtful  if  even  an 
equitable  claim  c^n  be  so  lost,  in  the 
case  of  a  mere  voluntary  conveyance. 
See  post,  "Oral  Admission  as  to  Vested 
Title  to  Und,"  V,  A,  6,  b,  (4),  (a), 
bb,  (bb). 


"If  the  owner  of  real  estate,  whether 
he  has  the  legal  title  in  him  or  not, 
permits  such  real  estate  to  be  sold  in 
his  presence  by  another,  who  claims  to 
be  the  owner  of  the  land,  or  by  one 
who  claims  thqt  he  has  full  authority 
and  power  to  dispose  of  the  same,  it 
is  the  duty  of  the  true  owner  of  the 
land  to  assert  his  claim  then.  And  if 
he  stands  by  and  permits  an  innocent 
purchaser  to  buy  such  land  from  such 
person  claiming  to  have  full  power  to 
dispose  of  it,  he  will  be  estopped  there- 
after from  setting  up  a  claim  to  such 
land,  because  of  a  want  of  full  power 
qnd  authority  on  the  part  of  the  person 
selling  it  to  make  good  title  thereto, 
as  against  such  innocent  purchaser,  by 
his  acquiescence  at  the  time  in  the 
legality  of  such  sale  made  in  his  pres- 
ence." Stone  V.  Tyree,  30  W.  Va.  687, 
701,  5  S.  E.  878;  Norfolk,  etc.,  R.  Co. 
V.  Perdue,  40  W.  Va.  442,  21  S.  E. 
755;  Bates  v,  Swiger,  40  W.  Va.  420, 
21  S.  E.  874;  Hanly  v.  Watterson,  39 
W.  Va.  214,  19  S.  E.  536;  Engle  v. 
Burns,  5  Call  463. 

The  rule  thus  laid  down,  supposes 
the  party  to  be  present  at,  or  conusant 
of,  the  treaty  in  which  the  fraud  is 
practiced,  and  encouraging  the  pur- 
chaser, either  in  express  terms,  or  by 
silence  and  concealment  of  his  own 
title,  to  proceed  in  the  purchase.  En- 
gle V.  Burns,  5  Call  463. 

(bb)  Oral  Admission  as  to  Vested  Ti- 
tle to  Land. 

One  can  not  lose  vested  title  to  land 
by  oral  admission  that  it  is  the  prop- 
erty of  another.  Waldron  7'.  Harvey, 
54  W.  Va.  608,  46  S.  E.  603;  Yock  v. 
Mann  (W.  Va.),*  49  S.  E.  1019. 

"Title  to  land  can  not  pass  by  ad- 
mission, when  statute  requires  a  deed." 
Waldron  v.  Harvey,  54  W.  Va.  608. 
46  S.  E.  603;  McNeely  v.  South  Penn 
Oil  Co.,  52  W.  Va.  616,  44  S.  E.  508; 
High  V.  Pancake,  42  W.  Va.  602.  26 
S.   E.   536. 

"Upon  this  question  we  find  that  in 
the    case   of    Hayes   v,    Livingston,    34 
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Mich.  384,  it  was  held,  that  'while  it  is 
a  recognized  ground  of  equitable  relief 
to  compel  the  owner  of  lands  to  sur- 
render them  up  to  one  who,  by  reli- 
ance upon  such  owner's  fraudulent  con- 
duct, has  been  misled  into  taking  ac- 
tion which  gives  him  a  superior  equity, 
yet,  at  law,  the  legal  title  must  prevail, 
and,  under  the  statute  of  frauds,  it  is 
not  permissible  that  an  estoppel  resting 
in  parol  should  work  a  transfer  of  the 
legal  title  to  lands.'  Judge  Cooley  in 
that  case  reviews  the  authorities  at 
length  and,  referring  to  the  Illinois 
decisions,  he  says  they  are  equally  clear 
and  pointed."  Hanly  v.  Watterson,  39 
W.  Va.  214,  19  S.  E.  536.  See  ante, 
"In  General,"  V,  A,  6,  b,  (4),  (a), 
bb,  (aa). 

cc.   Underlying  Principles. 

"This  is  founded  on  the  principle 
that  no  man  can  take  advantage  of  his 
own  wrong.  Even  if  his  title  was  ever 
so  good,  having  deceived  them  into 
purchasing  under  another  title,  he  and 
his  vendees  are  forever  estopped  from 
asserting  his  title  against  those  de- 
ceived by  him  or  their  vendees."  Bod- 
kin V.  Arnold,  45  W.  Va.  90,  30  S.  E. 
154. 

"The  ground  on  which  a  man  is 
bound,  who  has  a  title,  and  stands  by, 
and  either  encourages,  or  does  not 
forbid  a  purchase,  or  the  completion 
of  the  purchase  (for  I  make  no  dis- 
tinction between  the  two),  is  that  of 
an  implied  assent  to  such  purchase.  1 
Fonbl.  151."  Engle  v.  Burns,  5  Call 
463.  See  ante,  "Silence  and  Passive 
Acquiescence,"  V,   A,   6,  b,   (3),   (c). 

dd.    Extent  of  Operation  of  Doctrine. 

"This  rule  applies  to  one  who  de- 
nies his  own  title  or  encumbrance 
when  inquired  of  by  another  who  is 
about  to  purchase  the  land,  or  to  loan 
money  upon  its  security;  to  one  who 
knowingly  suffers  another  to  deal  with 
the  land  as  though  it  were  his  own; 
to  one  who  knowingly  suffers  another 
to  expend  money  in  improvements 
without  giving  notice  of  his  own  claim. 


and  the  like."  Norfolk,  etc.,  R.  Co.  v. 
Perdue,  40  W.  Va.  442,  21  S.  E.  755. 

So  far  did  the  case  of  Stone  v.  Tyree, 
30  W.  Va.  687,  5  S.  E.  878,  carry  this 
doctrine  that  it  held,  that  a  court  of 
equity  would  compel  him  to  convey 
to  the  innocent  purchaser.  Bates  v. 
Swiger,  40  W.  Va.  420,  21  S.  E.  874, 
876;  Norfolk,  etc.,  R.  Co.  v.  Perdue, 
40  W.  Va.  442,  21  S.  E.  755.  See  also, 
the  title  SPECIFIC  PERFORM- 
ANCE. 

"Where  the  true  owner  of  property, 
for  however  short  a  time,  holds  out 
another,  or  allows  another  to  appear, 
as  the  owner  of,  or  as  having  full 
power  of  disposition  over,  the  prop- 
erty, the  same  being  in  the  latter's 
actual  possession  (here  the  deed  car- 
ried possession),  and  innocent  third 
parties  are  thus  led  into  dealing  with 
such  apparent  owner,  they  will  be  pro- 
tected." Greer  v.  Mitchell,  42  W.  Va. 
494,  26  S.  E.  302,  308. 

"Where  others  are  innocently  in- 
duced to  acquire  rights  in  derogation 
of  the  secret  or  undisclosed  claims  of 
those  who  cause  such  action,  the, rights 
so  acquired  are  secure,  whether  con- 
tested at  law  or  in  equity.  Such  rights 
do  not  depend  upon  the  actual  title  or 
right  or  authority  of  the  party  with 
whom  they  have  directly  dealt,  but 
are  derived  from  conduct  of  the  real 
owner,  which  precludes  him  from  dis- 
puting against  them  the  existence  of 
the  title  or  right  or  power  which  he 
caused  or  allowed  to  appear  to  be 
vested  in  the  party  making  the  sale." 
Greer  v.  Mitchell,  42  W.  Va.  494,  26 
S.   E.  302,  308. 

Encouragement  to  Pay  Only  a  Small 
Sum. — "The  assent  is  much  to  be  in- 
ferred from  t'  <?  encouragement  to  pay 
a  small  sum,  as  the  whole  purchase 
money;  for  the  purchaser  inferring  such 
assent  from  such  payment,  may  rea- 
sonably go  on  there"  ^ter  to  complete 
his  purchase.  To  protect  the  first  pur- 
chaser from  the  effect  resulting  from 
such  partial  payment,  it  is  incumbent 
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on  Mbi  to  show  an  intermediate  ^  pro- 
hiWtien  of  payments  on  his  part,  oi 
rttraetioa  of  such  assent."  Engle  v. 
Burns,  5  Call  463. 

€••   Instances. 

C«nc6«lmg  Encumbrmnce  from  £n- 
qvirinc  Purchaser. — "Where  a  pur- 
chaser hi^s  knowledge  of  any  fact  or 
circumstance  sufficient  to  put  him  upon 
inquiry  as  to  the  existence  of  some 
right  or  title  in  conflict  with  that  which 
he  is  about  to  purchase,  and  makes 
the  inquiry  suggested  by  such  fact  or 
circumstance,  and  anything  detrimental 
to  the  right  he  is  about  to  acquire  is 
concealed  or  withheld  from  him,  he  can 
not  afterwards  be  charged  with  notice 
of  it,  or  be  affected  by  an  undisclosed 
encumbrance  or  latent  equity.  2  Dev- 
lin on  Deeds,  §  745;  and  Massie  v. 
Greenhow,  2  Pat.  &  H.  255."  Kelly 
V,  Fairmount  Land  Co.,  97  Va.  227,  33 

5.  E.  5W.  See  post,  "Representations 
upon  Which   Credit  Extended,"  V,  A, 

6,  b,   (6). 

The  vendor  of  real  estate  who  had 
not  conveyed  the  legal  title,  also  held 
an  unrecorded  deed  of  trust  from  his 
vendee  on  the  same  land  for  money  ad- 
vanced to  him.  Upon  inquiry  by  a 
proposed  purchaser  as  to  what  was  nec- 
essary for  the  vendee  to  do  to  acquire 
title  he  disclosed  the  balance  of  pur- 
chase money  due  but  said  nothing 
about  the  unrecorded  deed  of  trust 
Under  these  circumstances  the  vendor 
is  estopptd  to  assert  his  deed  of  trust 
against  the  purchaser  from  the  vendee. 
Kelly  V,  Fairmount  Land  Co.,  97  Va. 
227,  33  S.  E.  598.  See  post,  "Repre- 
sentation Inducing  Mortgage  or  Loan," 
V,  A,  6,  b,  (4),  (b). 

One  owning  cr  having  any  interest 
in  or  charge  upon  land,  knowing  that 
another  is  about  to  purchase  it,  who 
declares  to  such  other  person  that  he 
has  no  interest  in  the  land,  and  that 
the  one  proposing  to  sell  has  the  ab- 
solute right  to  the  land,  can  not  set 
up  any  ownership,  interest,  or  charge, 
then  existing,  hostile  to  the  right  ac- 


quired by  such  purchaser.  Bates  v. 
Swiger,  40  W.  Va.  420,  21  S.  E.  874. 
See  also,  Bodkin  v,  Arnold,  45  W.  Va. 
90,  30  S.  E.  154.  Mason  v.  Harper's 
Ferry  Bridge  Co.,  28  W.  Va.  639;  Stone 
V.  Tyree,  30  W.  Va.  687,  5  S.  E.  878; 
Norfolk,  etc.,  R.  Co.  v.  Perdue,  40  W. 
Va.  442,   21   S.   E.   755. 

Representation  by  Innocent  Person' 
Making  Injury  Possible. — Where  one 
of  two  innocent  persons,  each  guilt- 
less of  an  intentional  moral  wrong, 
must  suffer  loss  by  the  fraud  of  a 
grantor,  the  grantee  who  puts  it  in  the 
power  of  the  grantor  to  commit  the 
injury  must  bear  the  consequences. 
Slater  v.  Moore,  86  Va.  26,  9  S.  E.  419. 
See  also,  Hyatt  v.  Zion,  102  Va,  909, 
48  S.  E.  1;  McConnell  v.  Rowland,  48 
W.  Va.  276,  37  S.  E.  586;  Roberts  v. 
Tavener,  48  W.  Va.  632,  37  S.  E.  576. 
See  ante,  "Underlying  Principles  and 
Purpose  of  Doctrine,"  V,  A,  2. 

Failure  to  Assert  Title.— Where  land 
is  sold  at  public  auction,  and  a  third 
person  makes  a  declaration  in  the  hear- 
ing of  the  vendor  and  the  bidders, 
that  he  is  agent  for  persons  having  a 
claim  to  part  of  the  land,  but  that  an 
agreement  has  been  made  between  him 
and  the  vendor,  by  which  the  pur- 
chaser shall  not  be  injured  by  the  con- 
flicting claims,  and  the  vendor  remains 
silent,  he  shall  be  bound  by  such  dec- 
laration.  Allen  V.  Winston,  1  Rand.  65. 

Dedication  of  Land  to  Public  Use» 
etc. — Where  land  has  been  reserved 
and  "dedicated"  to  some  public,  char- 
itable or  pious  use,  an  estoppel  arises 
precluding  the  owner  from  revoking 
the  dedication;  especially  is  such  ded- 
ication irrevocable  where  it  was  cre- 
ated by  agreement.  Benn  v.  Hatcher, 
81  Va.  25.  See  also,  the  title  DEDI- 
CATION, vol.  4,  p.  350. 

Where  property  in  a  town  is  set 
apart  for  public  use,  and  is  enjoyed  as 
such,  and  private  and  public  rights  are 
acquired  with  reference  to  it  and  to 
its  enjoyment,  the  law  presumes  an  ac- 
ceptance as  will  operate  as  an  estoppel 
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in  pais,  and  preclude  the  owner  from 
revoking  the  dedication.  Harris  v. 
Com.,  20  Gratt.  833;  Richmond  v. 
Stokes,  31  Gratt.  713;  Buntin  v,  Dan- 
ville, 93  Va.  200,  24  S.  E.  830;  Norfolk 
V.  Nottingham,  96  Va.  34,  30  S.  E.  444; 
Ralston  v.  Weston,  46  W.  Va.  544,  33 
S.  E.  326. 

"The  owner  is  estopped  to  assert 
there  has  been  no  formal  acceptance, 
where  the  public,  relying  upon  the 
manifest  interest  of  the  party  to  dedi- 
cate the  property,  have  entered  into  the 
occupation  of  it,  in  such  a  manner  as 
renders  it  improper  and  unjust  to  re- 
claim it"  Quoting  Harris'  case,  20 
Gratt.  833.  Richmond  v.  Stokes,  31 
Gratt.  713;  Norfolk  v,  Nottingham,  96 
Va.  34,  30  S.  E.  444. 

In  this  state  there  may  be  a  valid 
acceptance  of  an  easement  in  a  town 
without  any  distinct  act  of  recognition 
by  the  corporate  authorities  of  such 
town.  The  mere  user,  however,  by  the 
public  of  the  locus  in  quo  will  not 
of  itself  constitute  an  acceptance, 
without  regard  to  the  character  of  the 
use  and  the  circumstances  and  length 
of  time  under  which  it  is  claimed  and 
enjoyed.  But  where  property  in  a 
town  is  set  apart  for  public  use,  and  is 
enjoyed  qs  such,  and  public  and  pri- 
vate rights  acquired  with  reference, 
to  it  and  to  its  enjoyment,  the  law  pre- 
sumes such  an  acceptance  on  the  part 
of  the  public  as  will  operate  an  estop- 
pel in  pais  and  preclude  the  owner 
from  revoking  the  dedication.  Rich- 
mond V.  Stokes,  31  Gratt.  713. 

A  street  of  the  city  having  been  usftd 
according  to  a  certain  line  from  1817 
to  1847,  and  having  been  graded  and 
paved  by  the  city  authorities,  without 
any  objection  or  claim  by  the  owners 
of  the  soil  on  which  a  part  of  the  street 
was  laid,  and  public  and  private  rights 
having  been  acquired  with  reference  to 
it  and  its  enjoyment,  its  dedication  to 
the  public  will  be  presumed,  and  the 
owner  of  the  soil  can  not  revoke  it. 
Richmond  v.   Stokes,  31  Gratt.  713. 


Sale  of  Lots  with  Reference  to 
Streets,  Alleys,  etc.--"If  an  owner  of 
land  lays  it  out  into  streets,  lots  and 
alleys  ^nd  sells  lots  with  reference  to 
such  streets  and  alleys  by  plat  or  other- 
wise, it  is  a  dedication  of  such  streets 
and  alleys  irrevocable  by  him,  and 
makes  them  public  as  to  all  lot  owners, 
and  consequently  as  to  the  general 
public.  He  is  estopped  to  deny  them 
that  character.  Riddle  v.  Charlestown, 
43  W.  Va.  796,  28  S.  E.  831;  Skeen  v. 
Lynch,  1  Rob.  186,  9  Am.  &  Eng.  Ency. 
L.  (2d  Ed.)  34."  Hast  v.  Piedmont, 
etc.,  R.  Co.,  52  W.  Va.  396,  44  S.  E, 
155.  See  the  title  DEDICATION,  vol 
4,  p.  350. 

"The  sale  of  lots  in  accordance  with 
a  map  vests  in  the  purchasers  the  right 
to  the  use  of  the  streets  appearing  upon 
such  map,  and  the  right  so  vested  can 
not  be  defeated  by  the  act  of  the 
vendor,  because  by  the  sale  under  such 
circumstances  he  is  estopped  to  deny 
or  impeach  rights  thus  acquired.  That 
the  sale  operates  by  way  of  estoppel  is 
fully  established  by  the  authorities. 
See  Herman  on  Estoppel,  §§  1145,  1146, 
1147,  1148;  City  of  Cincinnati  v.  White, 
6  Peters  431;  Weisbrod  v.  Railway  Co., 
18  Wis.  43."  Norfolk  v.  Nottingham, 
96  Va.  34,  30  S.  E.  444;  Skeen  v.  Lynch, 
1  Rob.  186;  Hast  v.  Piedmont,  etc.,  R. 
Co.,  52  W.  Va.  396,  44  S.  E.  155;  Rid- 
dle V.  Charlestown,  43  W.  Va.  796, 
28  S.  E.  831. 

Where,  therefore,  lots  have  been  of- 
fered for  sale,  and  hz^ve  been  purchased 
in  accordance  with  a  map  or  plat  upon 
which  streets  are  made  to  appear,  it  ia 
presumed  that  the  purchase  was  in- 
duced, and  the  price  of  the  lots  en- 
hanced thereby,  and  the  seller  is 
estopped  to  deny  the  right  which  has 
been  thus  acquired.  To  permit  him  to 
sell  the  lots  under  such  circumstances, 
and  then  to  close  the  streets,  would  be 
to  permit  him  to  perpetrate  a  fraud 
upon  his  vendees."  Norfolk  v,  Notting- 
ham, 96  Va.  34,  30  S.  E.  444. 

"Such  an  estoppel,  however,  oper->tcs 
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only  in  favor  of  him  who  has  been 
misled  to  his  injury,  and  he  alone  can 
set  it  up."  It  does  not  operate  in  favor 
of  a  city  or  county  which  has  acquired 
no  rights  thereunder.  Norfolk  v. 
Nottingham,  96  Va.  34,  30  S.  E.  444; 
Newport  News,  etc.,  Co.  v.  Lake,  101 
Va.  334,  43  S.  E.  566.  See  ante,  "Who 
Is  Estopped  and  Who  May  Take  Ad- 
vantage of  Estoppel,"  II;  post,  "In 
Whose  Favor  Estoppel  Operates,"  V, 
A.  7. 

It  is  not  in  the  power  of  the  grantor 
of  land  in  a  deed  of  trust  to  secure  the 
payment  of  money  (which  is  in  fact 
purchase  money  which  he  owes  on  the 
land),  and  which  deed  of  trust  is  duly 
recorded,  to  dedicate  the  streets  and 
alleys  laid  off  by  him  on  the  land  con- 
veyed in  trust  to  the  public  use,  so  s^s 
to  destroy  or  release  the  trust  lien  of 
the  cestui  que  trust  thereon,  or  estop 
him  from  the  assertion  thereof,  without 
the  concurrence  of  the  cestui  que  trust 
clearly  established.  Walker  v.  Sum- 
mers, 9  W.   Va.  533. 

Deed  Fraudulently  Placed  on  Rec- 
ord.— Where  a  deed  is  executed  and 
placed  in  the  hands  of  depositary  to  be 
held  subject  to  the  joint  order  of  the 
grantor  and  grantee,  and  the  grantee 
has  possession  of  the  property  by  its 
agent,  who  surreptitiously  obtains  such 
deeds  and  places  it  on  record,  and  then 
conveys  the  property  to  an  innocent 
holder  for  value,  and  places  him  in 
possession  thereof,  and  a  period  of 
seven  months  is  permitted  to  elapse 
before  the  original  grantor  makes  in- 
quiry about  the  deed  or  property,  and 
then  permits  the  fraudulent  agent  to 
escape  without  arrest,  ai  court  of  equity 
will  refuse  to  cancel  such  deed  and 
restore  the  property  to  such  grantor, 
but  will  hold  him  estopped  from  set- 
ting up  title  to  such  property  as  against 
the  innocent  purchaser.  McConnell  v. 
Rowland,  48  W.  Va.  276,  37  S.  E. 
586. 

Vendee  under  Executory  Contract. — 
A  vendee  under  an  executory  contract 
for  the  sale  of  land  who  stands  by  and 


permits  an  innocent  party  to  purchase 
the  property  or  make  valuable  im- 
provements, is  estopped  thereafter  to 
obtain  any  relief  therefor.  Urpman  v. 
Lowther  Oil  Co.,  53  W.  Va.  501,  44  S. 
E.  433. 

Pendente  Lite  Purchaser  Failing  to 
Object  to  Sale.— In  1881,  H.,  and  in 
March,  1882,  J.,  against  W.  &  Q.,  and 
in  July,  1882,  S.,  against  W.  alone, 
brought  their  respective  bills  to  enforce 
judgments  on  lands  alleged  therein  to 
belong  to  W.,  who  answered  admitting 
the  ownership,  whilst  Q.  failed  to  an- 
swer. In  each  suit  there  was  a  decree 
to  rent  Commissioner  reported  his 
inability  to  rent  for  enough  to  pay  the 
judgments,  and  in  October,  1882,  there 
was  a  decree  in  these  three  suits  heard 
together  to  sell.  In  February,  1883,  J. 
filed  a  supplemental  bill  alleging  that 
he  had  just  learned  that  these  lands 
had,  before  the  institution  of  these 
suits,  been  sold  under  proceedings  in 
bankruptcy  and  bought  by  W.,  who 
still  owned  part  of  the  purchase 
money.  In  these  suits  there  was  an 
account  of  liens  and  lands,  the  latter 
being  reported  as  the  lands  of  W.,  who 
was  present  and  did  not  object.  In 
April,  1883,  account  was  confirmed  and 
sale  decreed  and  made  in  June,  1883, 
to  J.,  Q.  being  present  and  T.  having 
notice  thereof,  and  neither  objecting. 
Sale  was  confirmed,  and  J.  had  paid 
half  the  purchase  money  on  June  18th, 
1884.  Twelve  months  after  such  pay- 
ment, Q.,  T.  and  W.  filed  their  cross 
bills,  making  all  W.'s  creditors  parties, 
and  charged  that  just  after  the  sale  in 
bankruptcy  in  1878,  W.  had  sold  by 
parol,  and  by  deed  recorded  in  Octo- 
ber, 1882,  conveyed  to  Q.  93  acres,  and 
to  T.  30  acres  of  said  land  by  deed 
recorded  in  November,  1882,  and  that 
both  had  paid  him  the  price  thereof, 
which  he  had  paid  to  his  assignee  in 
bankruptcy  on  the  purchase  money  due 
him,  and  had  each  made  improvements 
on  said  parcels  of  land  and  prayed  that 
the  decree  of  sale  be  set  aside.  De- 
fendants answered  the  cross   bill,    de- 


Estoppel 


2i1 


nying  the  parol  sales  and  the  alleged 
payments  thereon,  which  sales  and 
payments  were  not  established  by  evi- 
dence. It  was  held,  that  Q.  and  T.  are 
estopped  from  claiming  said  parcels  of 
land,  having  notice  of  the  sale  to  J.  and 
not  objecting  until  twelve  months  after 
the  payment  of  half  the  purchase 
money.  McGee  v.  Johnson,  85  Va.  161, 
7  S.  E.  374,  citing  Hill  v.  Woodward, 
78  Va.   765,  776. 

Erroneous  Confirmation  of  Judicial 
Sale. — If  a  purchaser  at  a  judicial  sale 
stands  silent  and  suffers  to  be  con- 
firmed without  objection,  the  sale  to 
himself,  and.  also  a  sale  to  another,  and 
makes  no  complaint  until  the  land  last 
referred  to  has  been  conveyed  for 
value  to  a  third  party,  he  would  be 
estopped  quoad  such  third  party  for 
the  correction  of  an  alleged  mistake 
certainly.  Shirly  v.  Rice,  79  Va.  442. 
See  also,  the  title  JUDICIAL  SALES. 

Children  to  Claim  under  Deed  from 
Father. — Children  to  whom  land  had 
been  conveyed  by  their  fathers  are  es- 
topped to  claim  title  under  a  deed  from 
him  to  the  prejudice  of  others  whom 
they  had  induced  to  purchase  the  land. 
Virginia  Iron,  etc.,  Co.  v.  Roberts,  103 
Va,  661,  49  S.  E.  984. 

Where  the  complainant  purchased 
from  a  father  a  tract  of  land  which  he 
had  previously  conveyed  to  certain  of 
his  children;  the  complainant  knew 
nothing  of  the  existence  of  the  deed; 
he  purchased  in  good  faith;  and  the 
purchase  was  made  with  the  knowl- 
edge, acquiescence,  and  consent  of  the 
children,  the  children  are  estopped 
from  setting  up  the  conveyance  to  them 
against  such  purchaser.  Virginia  Iron, 
etc.,  Co.  V,  Roberts,  103  Va.  661. 

The  fact  that  children,  to  whom  land 
has  been  conveyed  by  their  father,  re- 
vive a  suit  brought  by  their  father  in- 
volving the  land  in  their  names  as 
heirs  and  not  ^s  purchasers,  does  not 
estop  them  to  clakn  under  the  deed. 
Virginia  Iron,  etc.,  Co.  v,  Roberts,  103 
Va.  661,  49  S.  E.  984. 


Parol  Agreement  to  Procure  Wile  to 
Release  Dower. — Under  a  decree  of  the 
court,  a  commissioner  is  directed  to 
sell  three  tracts  of  land;  on  the  day  of 
sale  the  land  is  bid  off  to  A.,  the  debtor, 
and  he  being  unable  to  comply  with 
the  terms  of  the  sale  makes  a  parol 
agreement  with  D.,  by  which  it  is 
c^greed  he  shall  be  reported  as  the  pur- 
chaser instead  of  A.,  and  the  latter,  as 
an  inducement  to  D.  to  purchase, 
agrees  to  get  his  wife  to  release  het 
contingent  dower  in  the  lands,  which 
the  wife  afterwards  refuses  to  do;  the 
commissioner  reports  D.  as  the  pur- 
chaser, and  the  court  confirms  the  sale 
without  objection;  on  a  subsequent  day 
of  the  s^me  term  N.,  a  creditor  of  A., 
offers  for  one  of  said  tracts  an  upset 
bid  of  twenty  per  cent,  advance  on  tJhc 
price  of  said  tract,  and  the  court  sets 
aside  the  confirmation  as  to  said  one 
tract;  at  a  subsequent  term  D.  moves 
the  court  to  confirm  the  sale  to  him  of 
said  tract,  and  A.  moves  to  have  the 
same  set  aside  and  a  resale  ordered; 
the  court  sets  aside  the  sale  and  or- 
ders a  resale  on  the  basis  of  the  upset 
bid,  the  resale  is  made  and  N.  becomes 
the  purchaser  at  his  upset  bid;  this 
sale  is  confirmed,  and  D.  appeals  to 
this  court.  It  was  held,  that  the  parol 
agreement  could  not  operate  as  an  es- 
toppel or  conclude  the  right  of  A.  to 
resist  the  confirmation  of  the  sale. 
National  Bank  v.  Jarvis,  28  W.  Va.  805. 

Statements  as  to  Boundary. — In- 
nocent, though  erroneous  statements 
or  acts,  m^de  to  or  done  in  the  pres- 
ence of,  the  owner  of  coterminous  land, 
without  any  purpose  to  deceive,  and 
not  relied  on  by  the  other  as  evidence 
of  boundary,  can  not  render  the  party 
so  speaking  or  acting,  in  any  manner 
liable,  in  equity,  to  the  forfeiture  of  his 
own  land,  or  the  payment  of  money  to 
indemnify  the  owner  of  the  adjoining 
land  for  improvements  he  may  have 
made  on  it,  or  for  expenditures  made 
elsewhere,  in  order  to  facilitate  and 
enhance  the  use  and  value  of  the  land 
owned  by  the  other,  as  to  the  bound- 
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ary  of  which  the  mistake  has  existed. 
Western  Mining,  etc.,  Co.  v.  Peytona 
Cannel  Coal  Co.,  8  W.  Va,  406,  407. 

Property  Represented  by  Warehouse 
Receipt — The  doctrine  that  "a  ware- 
house receipt  vests  in  a  bona  fide  pur- 
chaser of  it  for  value,  or  in  a  bona  fide 
pledgee  for  value,  the  legal  title  to  and 
possession  of  the  property  represented 
by  the  receipt,  rests,  not  upon  the 
theory  of  a  symbolical  delivery  of  the 
property,  but  upon  the  principles  of 
equitable  estoppel,  whereby  one  who 
has  armed  another  with  such  indicia 
title  to  the  property  that  he  may  de- 
ceive innocent  third  parties  and  make 
them  believe  he  is  the  real  owner,  will 
be  estopped  to  set  up  any  claim  of 
title  to  the  property  as  against  one 
who  is  a  bona  fide  purchaser  of  it 
without  notice.  This  doctrine  was 
enunciated  in  Wright  v.  Campbell,  4 
Burrows  2046,  and  received  pronounced 
judicial  sanction  in  the  early  case  of 
Lickbarrow  v.  Mason,  2  Durn.  &  East, 
p.  63  (2  Smith's  L.  C,  9  Ed.,  1045,  et 
seq.)  repeatedly  cited  with  approval 
by  text-writers  as  well  as  in  the  de- 
cided cases,  and  never  criticised  so  far 
as  we  have  been  able  to  find.  See  also, 
McNeil  V,  Bank,  46  N.  Y.  325,  7  Am. 
Rep.  341,  where  the  doctrine  is  eluci- 
dated and  a  very  instructive  opinion 
delivered."  Millhiser  v.  Gallego  Mills, 
101  Va.  579,  594,  44  S.  E.  760.  See  also, 
the  title  WAREHOUSES  AND 
WAREHOUSEMEN. 

(b)  Representations  Inducing  Mort- 
gage or  Loan. 

See  post,  "Representations  upon 
which  Credits  Extended,"  V,  A,  6, 
b,   (6). 

(5)  Representations  Relating  to 
Chooses  in  Action  and  Negotiable 
Instruments. 

Representations  as  to  Validity  of 
Notes  or  Bonds. — Where  the  maker  of 
a  promissory  note  tells  a  prospective 
purchaser  thereof  that  there  is  no  de- 
fense to  the  note,  he  is  estopped  from 


setting  up  any  defense  in  a  suit  by  such 
purchaser.    Davis  v.  Thomas,  5  Leigh  1. 

Representations  by  Debtor  Inducing 
Assignment — A  debtor  will  be  es- 
topped from  setting  up  any  equity  or 
defense,  however  well  founded  orig- 
inally, if  by  his  assurance,  made  before- 
hand he  has  induced  the  assignee  to 
acquire  the  debt.  Stebbins  v,  Bruce,  80 
Va.  389.  See  also,  Pettit  v.  Jennings, 
2  Rob.  676. 

"In  the  case  of  Pettit  v.  Jennings,  2 
Rob.  676,  it  was  held,  that  where  the 
assignee  is  induced  to  take  the  assign- 
ment of  the  debt  by  the  assurances 
of  the  debtor  that  the  same  is  just,  and 
will  be  duly  paid,  the  latter  is  estopped 
from  setting  up  any  defense  he  may 
have  against  the  assignor,  even  though 
the  debt  be  for  a  gaming  consideration, 
and  therefore  void  in  its  inception,  pro- 
vided the  assignee  before  he  accepted 
the  assignment  had  no  knowledge  as 
to  the  consideration  of  the  instrument 
assigned."  Stebbins  v,  Bruce,  80  Va. 
389.  See  also,  Woodson  v,  Barrett,  2 
Hen.  &  M.  80;  Davis  v.  Thomas,  5 
Leigh  1;  Buckner  v.  Smith,  1  Wash. 
296;  Hoomes  r.  Smock,  1  Wash.  389; 
Nicholas  v,  Austin,  82  Va.  817,  1  S.  E. 
132.  See  also,  the  title  GAMBLING 
CONTRACTS. 

A,  the  holder  of  a  promissory  note 
of  B,  being  about  to  transfer  it  to  C, 
for  valuable  consideration,  and  this  be- 
ing known  to  B,  the  maker,  he  promises 
to  pay  the  debt  to  C,  who  is  induced 
by  that  promise  to  take  the  note;  in  a 
suit  in  the  name  of  A  for  the  benefit 
of  C,  upon  the  note,  the  maker  pleads 
the  general  issue;  and  on  the  trial 
thereof,  B  offers  proof  that  he  had  paid 
the  contents  of  the  note  to  A  before 
the  transfer  thereof  to  C,  and  to  repel 
that  defense,  C  offers  proof  of  B's 
promise  to  pay  the  debt  to  him.  Held, 
B's  promise  to  pay  the  debt  to  C  es- 
topped him  from  alleging  payment 
to  A  before  assignment.  Davis  v. 
Thomas,  5  Leigh  1. 

Representations  by  Debtor  after  As- 
signment.— Subject  to  one  qualification 
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the  rule  is  that  no  acknowledgment 
made  after  assignment  will  preclude  the 
debtor  from  proving  if  he  can,  any 
equity  against  the  assignor,  acquired 
before  he  had  notice  of  the  assignment. 
Stebbins  v.  Bruce,  80  Va.  389.  See  the 
title  ASSIGNMENTS,  vol.  1,  p.  770. 
See  following  paragraph. 

Debtor's  Promising  to  Pay  after  No- 
tice of  Assignment. — "Where,  after  no- 
tice of  assignment,  the  debtor  expressly 
or  impliedly  promises  the  assignee  to 
pay  the  debt,  he  will  be  concluded 
thereby,  if  the  retraction  of  such  prom- 
ise would  operate  as  a  fraud  upon  the 
assignee.  As  where,  relying  on  the 
debtor's  promise  or  admissions,  the  as- 
signee takes  no  steps  against,  or  to  ob- 
tain additional  security  of,  the  assignor, 
who  afterwards  becomes  insolvent,  in 
consequence  of  which  loss  is  sustained 
by  the  assignee.  In  this  and  other  like 
cases  where  the  assignee  has  been  in- 
fluenced to  act,  or  to  refrain  from  tak- 
ing action,  by  the  representations  of 
the  debtor,  to  permit  the  latter  to  re- 
pudiate those  representations  to  the  in- 
jury of  the  former,  would  be  contrary, 
no  less  to  the  well-settled  rule  of  the 
common  law,  than  to  the  plainest  prin- 
ciples of  natural  justice.  And  the  same 
principle  prevails  in  equity.  1  Green- 
leaf  on  Evidence,  §  207,  et  seq.;  Pettit 
V.  Jennings,  2  Rob.  676,  2  Pom.  Eq.,  § 
812."  Stebbins  v.  Bruce,  80  Va.  389. 
See  also,  Feazle  v.  Dillard,  5  Leigh  30. 

Mere  silence  will  not  operate  such 
estoppel.  Stebbins  v.  Bruce,  80  Va.  389. 
See  also,  Feazle  v.  Dillard,  5  Leigh  30. 

"In  Bank  v.  Authur,  3  Gratt.  173, 
it  was  held,  that  notwithstanding  the 
obligor,  in  a  bond  tainted  with  usury, 
had  acknowledged  the  debt,  after  no- 
tice of  the  assignment,  and  promised 
the  assignee  to  pay  it,  he  was  not 
thereby  estopped  from  afterwards  set- 
ting up  the  defense  of  usury.  And  this 
was  so,  said  the  court,  because,  first, 
the  promise  to  pay  the  assignee  could 
not  be  treated  as  a  new  contract,  the 
same  being  without  a  valuable  consid- 
eration; and,    secondly,   because    under 


the  circumstances  of  the  case,  the  as- 
sertion of  the  defense  could  not  operate 
as  a  fraud  upon  the  assignee,  inasmuch 
as  the  representations  of  the  obligor 
were  not  made  with  fraudulent  intent, 
and  no  loss  was  occasioned  thereby  to 
the  assignee."  Stebbins  v.  Bruce,  80  Va. 
389. 

(6)  Representations  upon  which  Credit 
Extended. 

Representations  Inducing  Mortgage 
and  Loan. — A  applies  to  B  for  a  loan 
of  money,  upon  the  property  of  a 
mortgage  of  slaves  then  held  by  A, 
and  B,  being  doubtful  as  to  A's  title  to 
the  slaves,  and  apprehensive  that  C  has 
some  claim  to  them,  applies  to  C  to 
know,  whether  he  has  such  claim,  ex- 
plaining his  reason  for  the  inquiry; 
upon  which  C  informs  him  he  has  no 
right  to  the  slaves,  being  at  the  time 
apprised  of  all  the  facts,  on  which  his 
right,  if  he  has  any,  depends;  B  lends 
the  money,  and  takes  the  mortgage  of 
the  slaves.  Held,  that  C.  can  not  be 
allowed,  in  equity,  to  assert  the  right 
he  had  disclaimed  s^gainst  the  mort- 
gagee, B.  Dickenson  v.  Davis,  2  Leigh 
401.  See  ante,  "Instances,"  V,  A,  6, 
b,  (4),  (a),  ee. 

Credit  Extended  Holder  of  Naked 
Legal  Title. — Where  the  owner  of  a 
tract  of  land  conveys  the  same  to  his 
brother  by  deed  absolute  on  its  face, 
and  allows  the  said  deed  to  remain  for 
years  on  the  record  of  the  county  in 
which  the  land  lies,  thus  giving  notice 
to  the  world  of  the  title  thereto,  in 
said  brother,  and  third  parties  extend 
credit  to  that  brother,  and  allow  him  to 
become  indebted  to  them,  and  said 
third  parties  obtain  judgments  against 
said  brother  for  the  debts  thus  created, 
and  docket  the  same  in  the  county 
where  the  land  is  situated,  such  cred- 
itors thereby  acquire  a  valid  lien  upon 
said  land,  and  the  party  who  conveyed 
said  land  to  his  brother  and  allowed 
the  deed  to  so  remain  recorded,  is  es- 
topped from  claiming  title  to  said  land, 
as  against  said  creditors.  Greer  v. 
Mitchell,  42  W.   Va.  494,  26   S.   E.   302. 
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Husband  to  Deny  Validity  of  Wife's 
Deed. — ^A  married  woman  and  her 
trustee,  without  the  concurrence  of  her 
husband,  executed  a  deed  of  trust  on 
her  equitable  separate  estate  in  land 
to  secure  a  loan  negotiated  by  her  hus- 
band. It  did  not  appear  that  the  loan 
secured  by  the  deed  was  for  her  ben- 
efit nor  that  it  was  her  intention  to 
create  a  specific  lien  on  the  estate. 
There  was  no  proof  th^t  the  husband 
was  guilty  of  any  fraud,  actual  or  con- 
structive in  negotiating  the  loan.  It 
was  held,  that  he  was  not  estopped  to 
deny  the  validity  of  the  deed.  Taylor 
V,  Cussen,  90  Va.  40,  17  S.  E.  721.  See 
post,  "Married  Women,"  V,  A,  9,  c. 

As  to  Membership  of  Firm. — If  a 
person  held  himself  out  as  a  member  of 
the  firm,  he  is  liable  to  the  payment  of 
such  debts  s^s  were  contracted  on  the 
faith  of  his  representations,  even 
though  there  was  no  such  partnership, 
for  by  his  conduct,  to  the  extent  of 
such  debts,  he  is  estopped  from  deny- 
ing the  partnership.  17  Am.  &  Eng. 
Ency.  Law,  p.  879;  Jacobs  v.  Shorey, 
48  N.  H.  100."  Moore  v.  Harper,  42 
W.  Va.  39,  24  S.  E.  633. 

Where  a  person,  by  his  conduct,  con- 
versation, admissions,  or  otherwise,  al- 
lows himself  to  be  held  out  as  a  mem- 
ber of  a  prospective  firm,  and  thereby 
a  third  party  is  induced  to  credit  such 
firm,  such  person,  to  the  extent  of 
liability  thus  incurred,  is  estopped  from 
denying  the  existence  of  such  firm. 
Moore  v.  Harper,  42  W.  Va.  39,  24  S. 
E.  633.    See  the  title  PARTNERSHIP. 

Wife  Fraudulently  Induced  to  Unite 
in  Trust  Deed.— Although  a  husband 
fraudulently  induces  kis  wife  to  unite 
with  him  in  a  deed  of  trust  on  their 
joint  property  to  secure  a  debt  due  by 
him,  the  wife  is  estopped  to  set  up  the 
fraud  against  the  creditor  secured 
where  it  appears  that  she  knew  nothing 
of  the  fraud  at  the  time,  and,  relying 
upon  the  validity  of  the  deed,  gave  the 
husband  further  time  within  which  to 
;>ay  the  debt,  took  a  note  without  j^n 


endorser,  and  surrendered  notes  which 
he  claimed  and  believed  were  endorsed 
by  party  whose  name  appeared  thereon 
as  endorser,  although  the  latter 
claimed  that  his  endorsement  was  a 
forgery.  Hyatt  v,  Zion,  102  Va.  909, 
48  S.  E.  1.  See  post,  "Married  Wo- 
men," V,  A,  9,  c. 

Wife  Equitable  Owner^Legal  Title 
in  Husband. — When  4  wife  is  the  equi- 
table owner  of  real  estate,  the  legal 
title  to  which  stands  in  her  husband's 
name,  she  is  not  estopped  from  setting 
up  her  equitable  title  against  creditors 
of  the  husband,  unles  it  appear  that 
with  her  knowledge  credit  was  ex- 
tended to  the  husband  on  the  faith  of 
his  apparent  ownership  of  the  land. 
Smith  V,  Gott,  51  W.  Va.  141,  41  S.  E. 
175;  Standard  Mercantile  Co.  v.  Ellis, 
48  W.  Va.  309,  37  S.  E.  593;  Hamilton 
V.  Steele,  22  W.  Va.  348;  Steagall  v, 
Steagall,  90  Va.  73,  17  S.  E.  756.  See 
also,  Williamson  v.  Jones,  43  W.  Va, 
562,  27  S.  E.  411.  See  post,  "Married 
Women,"  V,  A,  9,  c. 

"The  decisions  touching  a  wife's 
rights  are  at  variance,  some  jurisdic- 
tions holding  there  must  be  bad  faith 
or  fraud  on  her  part  to  create  an  es- 
toppel, Deberry  v.  Wheeler,  128  Mo, 
84;  Kemp  v,  Folson,  14  Wash.  16,  and 
others  that  actual  bad  faith  or  fraud- 
ulent intent  are  unnecessary.  Hopkins 
V.  Joyce,  78  Wis.  443;  Pierce  v.  Hower, 
142  Ind.  626,  yet  all  agree  that  it  must 
appear  that  credit  was  extended  to  the 
husbs^nd  on  the  faith  of  his  apparent 
ownership."  Standard  Mercantile  Co. 
V.   Ellis,   48  W.   Va.   309,  37   S.   E.   593. 

Where  property  has  been  purchased 
with  the  wife's  money,  and,  without  her 
knowledge  or  consent,  the  deed  is 
made  in  the  husband's  name,  the  wife 
will  not  be  estopped  from  setting  up 
the  resulting  trust  which  arises  in  her 
favor  by  permitting  the  legal  title  to 
remain  in  her  husband's  name,  unless 
it  appear  that  credit  was  knowingly 
extended  to  the  husband  on  the  faith 
of  his  apparent  ownership.     Standard 
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Mercantile  Co.  v,  Ellis.  48  W.  Va.  309, 
37  S.  E.  593.  See  also,  the  title 
TRUSTS  AND  TRUSTEES. 

A  married  woman  is  not  estopped 
from  claiming  as  against  her  husband's 
creditors,  a  resulting  trust  in  land  paid 
for  by  her  father  and  intended  to  be 
hers,  but  deeded  to  her  husband  by  his 
collusion  with  the  grantor,  by  reason 
of  the  failure  of  her  father  and  herself 
to  take  positive  action  during  his  life- 
time, if  she  did  not  then  know  how  the 
title  stood,  nor  what  her  father's  in- 
tentions were,  and  did  assert  her  title 
before  it  was  assailed.  Steagall  v,  Stea- 
gall,  90  Va.  73,  17  S.  E.  756. 

(7)  Representations  Inducing  Execu- 
tion of  Convejrance. 

N.  gave  his  bonds  to  A.  for  land. 
They  contained  a  clause  that  they  were 
not  transferable  until  the  land  was  free 
of  encumbrances  except  the  dower  of 
A.'s  wife.  She  declined  to  execute 
conveyance  unless  one  bond  was  given 
to  her  in  lieu  of  her  dower.  This  being 
agreed  to,  she  asked  if  the  clause 
against  transfer  would  keep  her  out  of 
the  money.  She  was  told  in  N.'s  pres- 
ence, and  with  his  acquiescence,  that 
it  would  not,  and  that  the  other  bonds 
were  ample  to  pay  all  liens  and  leave 
her  the  bond.  Thus  assured,  she  exe- 
cuted the  conveyance,  and  the  bond 
was  assigned  her.  Afterwards,  N.  re- 
fused to  pay  her  the  bond,  saying  he 
had  used  all  the  purchase  money  to 
pay  the  encumbrances,  and  that  the 
bond  was  not  transferable.  It  was 
held,  that  N.  is  estopped  from  making 
such  defense.  Nicholas  v,  Austin,  82 
Va,  817,  1  S.  E.  132. 

(8)  Representations  Inducing   Outlay 
of  Money. 

See  ante,  "Silence  and  Passive  Ac- 
quiescence," V,  A,  6,  b,   (3),  (c). 

Where  a  party  by  acquiescence  or 
silence  permits  or  encourages  another 
to  part  with  their  money,  he  can  not 
complain  that  his  interests  are  af- 
fected.   Despard  v.  Despard,  53  W.  Va. 


443,  44  S.  E.  448;  Urpman  v.  Lowther 
Oil  Co.,  53  W.  Va.  501,  44  S.  E.  433; 
Water  Co.  v.  Browning,  53  W.  Va.  436, 
44  S.  E.  267,  citing  Atkinson  v.  Plum, 
50  W.  Va.  104,  40  S.  E.  587;  William- 
son V.  Jones,  43  W.  Va.  562,  27  S.  E. 
411;  Hall  V.  Hall,  30  W.  Va.  779,  3  S.  E. 
29;  Stuart  v,  Ludington,  1  Rand.  403. 
Right  of  Way  for  Pipe  Line.— A 
water  company  laid  its  pipe  line  for 
some  870  feet  through  land  not  owned 
by  it,  but  owned  by  S.  After  the  pipe 
line  had  been  done  some  seven  years, 
B.,  the  vendee  of  S.,  began  to  remove 
that  part  of  it  upon  his  land.  The 
water  company  brought  suit  to  enjoin 
B.  from  removing  the  pipes  and  to  de- 
clare an  estoppel  against  him  from  con- 
duct of  S.  It  is  not  claimed  that  S. 
ever  expressly  gave  a  right  of  way  or 
his  consent  to  the  construction  of  the 
pipe  line.  The  whole  claim  is  that  he 
knew  of  the  laying  of  the  line  and 
made  no  objection;  in  short  he  was 
silent.  All  that  can  be  said  in  support 
of  this  contention  is  that  S.  passed 
along  by  where  the  ditch  for  the  pipe 
line  was  made,  and  while  it  was  open, 
and  saw  some  of  the  iron  pipes  lying 
on  his  land,  and  thus  knew  of  the  con- 
struction of  the  work,  and  made  no 
protest.  And  that  in  the  town  of  P. 
while  the  work  was  going  on  in  the 
country,  he  talked  with  the  superinten- 
dent, asking  him  when  the  work  would 
be  completed  so  as  to  be  used  in  the 
town,  and  expressed  interest  in  its  com- 
pletion, and  said  he  had  suffered  loss 
as  a  property  owner  in  the  town  from 
fire  and  that  the  water  would  be  a  great 
benefit  to  the  town.  S.  claimed  that  he 
did  not  know  that  the  line  passed 
through  his  land  until  after  it  had  been 
laid  and  it  was  not  otherwise  proven. 
It  was  held,  that  B.  was  not  estopped 
by  S.'s  silence  from  removing  the  pipes 
from  his  land.  The  judge  who  de- 
livered the  opinion  did  not  think  that 
S.  would  be  divested  of  his  land  even, 
i*  the  contention  of  the  water  company 
were  true  as  to  his  having  known  be- 
fore the  pipe  line  was  completed  that 
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it  was  being  laid  out  through  his  land. 
Water  Co.  v.  Browning,  53  W.  Va.  436, 
44  S.  E.  267. 

Failure  to  Assert  Title  to  Oil  Lands. 
—James  W.  Metz  made  a  written 
agreement  selling  and  binding  himself 
to  convey  to  John  W.  Metz  a  track  of 
seventy  acres  of  land  for  $800,  of 
which  the  instrument  says  $450  were 
paid.  John  W.  Metz  gave  three  notes 
payable  yearly  thereafter.  This  agree- 
ment was  recorded  on  its  date.  The 
purchaser  delayed  over  nine  years  to 
ask  performance  of  the  agreement.  He 
did  not  pay  any  of  the  $325  deferred 
purchase  money.  Five  years  after  the 
sale,  oil  increased  the  value  beyond 
comparison  with  the  value  of  the  land 
at  the  date  of  the  sale.  The  purchaser 
still  pays  nothing  and  he  lets  four  more 
years  go  by  without  asking  perform- 
ance. James  W.  Metz  was  all  the  time 
in  possession,  using  the  land  as  his 
Dwn,  John  W.  Metz,  knowing  of  such 
ase  and  in  fact  renting  the  land  for  one 
or  two  seasons  for  croping,  paying  a 
share  of  the  crop.  James  W.  Metz 
leased  the  land  to  one  M.  for  oil  and 
under  the  lease  the  Miller-Sibley  Oil 
Co.  bored  two  wells,  the  purchaser  ut- 
tering no  words  against  it,  though  well 
knowing  it  and  often  visiting  the  land 
during  the  oil  operations.  James  W. 
Metz  made  a  second  lease  to  one  Low- 
ther  under  which  the  Lowther  Oil  Co. 
developed  oil,  John  W.  Metz  being 
piesent  when  the  lease  was  made.  He 
was  frequently  on  the  land  during  the 
operations.  Standing  by  and  seeing 
the  oil  company  spending  large 
amounts  of  money,  he  gave  forth  not 
a  whisper  of  protest.  When  oil  was 
found  in  large  quantities  he  asked  no 
deed  from  James  W.  Metz.  Nine  years 
after  his  purchase  said  John  W.  Metz 
conveyed  said  seventy  acres  to  A.  W. 
Urman.  Urman  brought  a  chancery 
suit  against  the  Lowther  Oil  Co.  and 
James  W.  Metz  to  enforce  a  specific 
performance  of  said  executory  contract 
of  sale  made  by  said  James  W.  Metz 
to  John  W.   Metz.     It  was  held,  that 


John  W.  Metz,  by  standing  silent  on 
the  ground  when  the  oil  company  was 
spending  thousands  of  dollars,  was  es- 
topped from  afterwards  asserting  any 
claim  to  the  property  and  that  his  as- 
signee, Urman,  was  estopped  from  as- 
serting any  claim  by  the  conduct  ol 
his  assignor,  John  W.  Metz,  as  a  pur- 
chaser of  only  an  equity  in  land  gets 
only  such  title  as  his  vendor  has.  Ur- 
man V.  Lowther  Oil  Co.,  53  W.  Va 
501,  44  S.  E.  433. 

Excavating  Tunnel — Failure  to  As- 
sert Title. — Where  a  party  who  claims 
to  be  the  owner  of  a  tract  of  land  has 
notice  of  the  fact  that  the  railroad  com- 
pany is  excavating  a  tunnel  through  a 
mountain  located  on  said  land,  undei 
claim  of  title  thereto,  remains  silent  as 
to  his  ownership  of  the  land,  with  full 
knowledge  of  his  rights,  and  assists  in 
the  construction  of  said  tunnel  from  its 
commencement  until  its  completion, 
and  the  railroad  is  constructed  through 
the  same,  without  asserting  any  claim 
to  the  land  through  which  the  tunnel 
passes,  and  then  institutes  an  action 
for  damages  against  the  railroad  com- 
pany for  taking  his  land,  he  will  be 
estopped  from  recovering  in  said  ac- 
tion, and  may  be  enjoined  from  further 
prosecuting  such  action  for  damages. 
Norfolk,  etc.,  R.  Co.  v.  Perdue,  40  W 
Va.  442,  21  S.  E.  755.  See  also.  Tufts 
V.  Copen,  37  W.  Va.  623,  16  S.  E.  793. 
See  also,  the  title  INJUNCTIONS. 

(9)  Estoppel  Arising  Out  o£  Relation- 
ship of  Principal  and  Agent, 
(a)  Corporation  from  Asserting  Title 
to  Real  Estate. 
A  corporation  can  be  estopped  from 
asserting  title  to  real  estate  by  the 
conduct  of  its  agents  acting  within  the 
scope  of  their  authority,  but  there  must 
be  something  in  the  facts  established 
to  show  either  a  fraudulent  intent  upon 
the  part  of  the  company  or  of  its  offi- 
cers, or  such  willful  disregard  of  the 
rights  of  others  as  is  necessary  to 
estop  the  company  from  the  assertion 
of  title  to  the  real  estate,  even  though 
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it  were  conceded  that  the  agents  and 
officials,  whose  conduct  is  relied  upon, 
were  charged  with  such  duties  with 
respect  to  the  possession  and  title  to 
the  real  estate  of  the  company  as  would 
bind  it  by  their  acts  and  declarations. 
Chesapeake,  etc.,  R.  Co.  v.  Walker,  100 
Va.  69,  40  S.  E.  633.  See  the  titles 
CORPORATIONS,  vol.  3,  p.  568; 
OFFICERS  AND  AGENTS  OF 
PRIVATE  CORPORATIONS. 

(b)    Unauthorized  Acts  of  Agent. 

In  the  Absence  of  Ratification. — In 
the  absence  of  acquiescence  or  ratifica- 
tion, a  principal  is  not  estopped  to  deny 
the  unauthorized  acts  of  an  agent 
whom  he  has  not  held  out  to  the  other 
party  to  an  alleged  contract,  or  to  the 
world,  as  having  the  authority  claimed. 
Rowland  Lumber  Co.  v.  Ross,  100  Va. 
275,  40  S.  E.  922. 

In  the  case  at  bar  there  was  a  valid 
written  contract  between  two  prin- 
cipals, and  the  evidence  fails  to  show 
authority  in  the  agent  of  one  of  them 
who  was  superintending  the  execution 
of  the  contract  to  modify  that  con- 
tract, or  that  his  principal  held  him 
out  as  having  such  authority,  or  that 
such  principal  had  any  knowledge  of 
the  alleged  modification,  or  that  he  has 
since  acquiesced  in  or  ratified  the  un- 
authorized acts  or  declarations  of  the 
agent,  if  any  such  there  were,  and 
hence  the  principal  is  not  bound  by 
the  alleged  modification.  Rowland 
Lumber  Co.  v,  Ross,  100  Va.  275,  40 
S    E.  922. 

When  Principal  Adopts  Acts  of 
Agent. — If  a  principal  adopts  the  act 
of  an  unauthorized  agent,  or  if,  with 
knowledge  of  the  facts,  he  accepts  the 
benefit  of  such  act,  he  will  be  estopped 
to  deny  the  agent's  authority.  He  who 
accepts  a  contract  entered  into  on  his 
lehalf  by  an  unauthorized  agent,  as- 
sumes its  burdens  as  well  as  its  ben- 
efits. Rowland  Lumber  Co.  v.  Ross, 
100  Va.  275,  40  S.  E.  922;  Day  v.  Build- 
ing Ass*n,  96  Va.  484,  31  S.  E.  902; 
Owens  V.  Boyd  Land  Co.,  95  Va.  560, 


28  S.  E.  950;  New  York  Life  Ins.  Co. 
V.  Taliaferro,  95  Va.  522,  28  S.  E.  879; 
Harvey  v.  Steptoe,  17  Gratt.  303; 
Crump  V.  United  States  Mining  Co.,  7 
Gratt.  369;  Curry  v.  Hall,  15  W.  Va. 
867;  State  v.  Baltimore,  etc.,  R.  Co.,  15 
W.  Va.  362;  Detwiler  v.  Green,  1  W. 
Va.  109;  Dewing  v.  Hutton,  48  W.  Va. 
576,  37  S.  E.  670.  See  the  title 
AGENCY,  vol.  1,  pp.  247,  279. 

"The  law  is  well  settled  that  where 
a  corporation,  or  indeed  a  private  in- 
dividual, seeks  to  avail  itself  of  the 
act  of  an  unauthorized  agent,  it  must 
accept  the  burden  along  with  the  ben- 
efit; and  if  a  contract  has  been  entered 
into  by  an  unauthorized  agent,  in- 
duced by  representations,  which  he  had 
no  authority  to  make,  then  if  the  cor- 
poration [or  private  individual],  seeks 
to  have  the  advantage  of  that  contract, 
it  must  make  good  the  representations 
by  which  it  was  procured.  Crump  v. 
United  States  Mining  Co.,  7  Gratt.  369; 
Owens  V.  Boyd  Land  Co.,  95  Va.  560, 
28  S.  E,  950;  Day  v.  Building  Ass'n,  96 
Va.  484,  31  S.  E.  902."  Rowland  Lum- 
ber Co.  V.  Ross,  100  Va.  275,  40  S.  E. 
922. 

A  principal  who  holds  a  lien  on  real 
estate  which  has  been  purchased  by 
one  who  has  assumed  the  payment  of 
the  lien  is  not  bound  by  the  undis- 
closed statements  of  an  agent,  acting 
beyond  the  scope  of  his  agency,  made 
to  such  purchaser  before  his  purchase, 
as  to  the  amount  of  the  balance  due  on 
the  lien,  and,  in  a  suit  by  the  purchaser 
against  the  principal,  to  enjoin  the  en- 
forcement of  the  lien,  a  mere  prayer 
\r»  the  answer  of  the  principal  for  a 
personal  decree  against  the  purchaser 
for  any  balance  that  may  remain  after 
exhausting  the  real  estate,  does  not 
operate,  by  estoppel  or  otherwise,  to 
prevent  the  principal  from  denying  the 
agency.  Day  v.  Building  Ass'n,  96  Va. 
484,  31  S.   E.  902. 

Disvowal  Must  Be  within  Reason- 
able Time. — "A  principal  should  within 
a  reasonable  time  examine  his  agent's 
report,   and  disavow   such   acts  as  are 
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unauthorized,  and  if  he  fails  to  do  so 
his  silence  will  be  deemed  good  evi- 
dence of  a  ratification.  So  it  has  been 
held,  that  a  ratification  may  be  in- 
ferred where  the  agent  has  informed 
his  principal  of  his  acts  by  letter  and 
received  no  reply."  Dewing  v.  Hut- 
ton,  48  W.  Va.  676,  37  S.  E.  670. 

Connecting  Carrier. — See  the  title 
CARRIERS,  vol.  2,  p.  685. 

Building   and    Loan   Associations. — 
See  the  title  BUILDING  AND  LOAN 
ASSOCIATIONS,  vol.  1,  p.  646. 
c   Knowledge  of  Facts  or  Gross  Neg- 
ligence by  Persons  Making  Repre- 
sentations. 

See  ante,  "Right  and  Duty  to  Speak 
— Necessity  for  Knowledge,"  V,  A,  6, 
b,  (3),  (c),  cc. 

(1)    In  GeneraL 
(a)    Rule  SUted. 

"It  may  be  stated  as  a  general  rule, 
that  the  representations  or  conceal- 
ment relied  on  to  sustain  an  estoppel 
must  have  been  made  with  full  knowl- 
edge of  the  facts  by  the  party  to  be 
estopped,  unless  his  ignorance  was  the 
result  of  gross  negligence  or  otherwise 
involves  gross  culpability,  as  where  he 
is  consciously  ignorant  of  the  facts  at 
the  very  time  of  professing  full  knowl- 
edge of  them."  Chesapeake,  etc.,  R. 
Co.  V.  Walker,  100  Va.  69,  40  S.  E.  633. 
See  to  the  same  effect  Mercantile  Co-Op. 
Bank  v.  Brown,  96  Va.  614,  32  S.  E. 
64;  Pettyjohn  v.  National  Exchange 
Bank,  101  Va.  Ill,  43  S.  E.  203;  Rorer 
Iron  Co.  V.  Trout,  83  Va.  397,  2  S.  E. 
713;  Citizen's  Bank  v.  Lay,  80  Va.  436; 
Water  Co.  v.  Browning,  53  W.  Va.  436, 
4^  S.  E.  267;  Morgan  v.  Cautley,  51  W. 
Va.  304,  41  S.  E.  201;  Williamson  v. 
Jones,  43  W.  Va.  562,  27  a  E.  411; 
Bettman  v.  Harness,  42  W.  Va.  433,  26 
S  E.  271;  Bates  v.  Swiger,  40  W.  Va. 
420,  21  S.  E.  874;  Norfolk,  etc.,  R.  Co. 
V.  Perdue,  40  W.  Va.  442,  21  S.  E.  855; 
Mason  v.  Harper's  Ferry  Bridge  Co., 
2S  W.  Va.  639.  See  also,  Lewis  v.  Ap- 
person,  103  Va.  624,  49  S.  E.  978; 
Farmers,  etc.,  Fire  Ins.  A-ss'n  v.  Kin- 


sey,  101  Va.  236,  43  S.  E.  338;  Steagal. 
V.  Steagall,  90  Va.  73,  17  S.  E.  756; 
Stuart  V.  Com.,  91  Va.  152,  21  S.  E.  246. 
where  it  is  said:  "Without  knowledge, 
there  can  in  this  case  be  no  waiver  or 
estoppel;  and  in  this  instance  knowl- 
edge was  impossible."  Stone  v.  Tyree, 
30  W.  Va.  687,  5  S.  E.  878;  Smith  v. 
Gott,  51  W.  Va.  141,  41  S.  E.  175; 
Standard  Mercantile  Co.  v.  Ellis,  48  W. 
Va.  309,  37  S.  E.  593;  Williamson  v. 
Jones,  43  W.  Va.  562,  27  S.  E.  411; 
Hamilton  v.  Steele,  22  W.  Va.  348; 
Black  V.  Campbell,  6  W.  Va.  51.  See 
ante,  "Representations  as  to  Title  and 
Ownership,"  V,  A,  6,  b,   (4). 

The  person  to  be  bound  by  an  equi- 
table estoppel  must  know  that  his  own 
right  in  the  matter  is  being  prejudiced 
by  the  act  of  another."  Since  fraud  is 
the  gist  of  estoppel,  unless  the  person 
is  fully  acquainted  with  the  true  state 
of  affairs,  and  with  his  rights  in  the 
matter,  he  will  not  be  estopped,  and 
therefore  one  who  makes  statements  or 
does  acts  in  bona  fide  ignorance  of  the 
facts  and  his  rights  will  not  be  es- 
topped, unless  his  ignorance  was  the 
result  of  gross  negligence.  4  Am.  & 
Eng.  Dec.  in  Eq.  269;  Bigelow,  Esto. 
p.  519;  Bower  v.  McCormick,  23  Gratt. 
310,  321."  Water  Co.  v.  Browning,  53 
W.  Va.  436,  44  S.  E.  267. 

To  bind  a  man  by  estoppel,  should 
it  not  appear  that  he  knew  that  a  given 
transaction  was  about  to  take  place  so 
as  to  enable  us  to  say  that  he  intended 
to  further  it  by  his  statement,  or  at 
least  enable  us  to  say  that  he  was 
grossly  negligent  in  using  language 
which  might  induce  such  action.  At- 
kmson  v.  Plum,  50  W.  Va.  104,  40  S. 
E.   587. 

When  Actual  Knowledge  Not  Es- 
sential.— Actual  knowledge  of  the  truth 
as  to  the  material  facts,  represented  or 
concealed,  is  not  indispensable  where 
the  circumstances  are  such  that  a 
knowledge  of  the  truth  is  necessarily 
imputed  to  the  party  sought  to  be  es- 
topped; nor  where  he  has  been  negli- 
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gent  in  failing  to  perform  some  duty. 
Mercantile  Co-Operative  Bank  v. 
Brown,  96  Va.  614,  32  S.  E.  64;  Hughes 
V.  Harvey,  75  Va.  200,  212. 

(b)   Rule  lUnstrated. 

Claim  of  Right  of  Way.— Where  a 
party  lays  a  pipe  line  for  conveyance 
of  water  by  mistake  partly  in  land  of 
another  without  right  of  way,  and 
seeks  to  maintain  the  easement  on  the 
theory  of  estoppel  based  on  conduct  of 
the  landowner,  he  can  not  assert  such 
estoppel,  where  he  did  not  know,  that 
the  line  would  pass  or  was  laid, 
through  his  land  until  after  its  comple- 
tion. Water  Co.  v.  Browning,  53  W. 
Va.  436,  44  S.  E.  267. 

Vendor  Who  Has  Not  Legal  Title. 
—A  vendor,  who  has  contracted  to  de- 
liver a  good  and  sufficient  deed  to  land, 
and  who  knows  that  he  has  not  the 
legal  title  thereto,  and  can  not  make 
such  deed,  can  not  complain  of  the 
failure  of  the  vendee  to  notify  him  of 
objections  thereto.  He  can  not  deny 
knowledge  of  the  condition  of  his  own 
title.  Newberry  v.  French,  98  Va.  479, 
30  S.  E.  519,  6  Va.  Law  Reg.  352. 

Knowledge  of  Party  to  Written  In- 
itruments. — If  one  sign  a  written  con- 
tract without  acquainting  himself  with 
its  contents,  he  is  estopped  by  his  own 
negligence  from  asking  relief  against 
its  obligation,  if  his  signature  is  pro- 
cured without  fraud  (p.  521).  Fer- 
rell  V.  Ferrell,  53  W.  Va.  515,  44  S. 
E.  187. 

A  party  to  instruments  in  writing, 
in  the  absence  of  all  pretence  of  fraud, 
is  estopped  from  proving  that  he  did 
not  read  the  instruments  before  exe- 
cuting them,  and  thus  by  parol  obviate 
the  effect  of  written  evidence.  South- 
em  Mut.  Ins.  Co.  V.  Yates,  2a  Gratt. 
585;  Ware  v.  Starkey,  80  Va.  191. 

"  'One  is  never  required  to,  and 
never  should,  execute  a  written  instru- 
ment without  first  becoming  fully  ac- 
quainted with  its  contents.  He  should 
read  it,  if  able;  or  if  illiterate,  have  it 
read  to  him.    And  when  he  has  signed 


a  written  contract,  the  law  prima  facie 
presumes  that  he  discharged  this  duty; 
therefore,  whether  in  fact  he  did  it,  or 
chose  to  waive  the  privilege,  the  signa- 
ture binds  him.'  Bishop,  Contracts, 
§  346."  Ferrell  v.  Ferrell,  53  W.  Va. 
515,  44  S.  E.  187. 

Purchaser  Having  Knowlelge  of  Ju- 
dicial Sale. — A  sale  of  land  to  satisfy 
judgments  was  confirmed,  half  the  pur- 
chase money  paid,  and  a  writ  of  posses- 
sion awarded.  Two  sons  of  the  former 
owner,  15  months  after  the  sale,  filed 
a  bill,  claiming  portions  of  the  land  un- 
der oral  contracts  with  their  father, 
accompanied  by  full  payment  and  pos- 
session, and  conveyances  made  during 
the  proceedings  under  which  the  sale 
was  made.  The  only  direct  testimony 
proving  the  sale  was  complainants' 
own,  which  was  materially  contradicted 
by  written  evidence.  They  pretended 
to  have  paid  a  portion  of  the  money  to 
the  assignee  in  bankruptcy  of  their 
father,  but  neither  the  assignee's  nor 
the  father's  testimony  was  taken.  One 
of  the  sons  was  a  defendant  to  the  suits 
in  which  the  sale  was  had,  and  present 
at  the  sale,  but  never  set  up  any  claim 
to  the  land,  and  the  father  admitted 
ownership  in  his  answer.  Both  com- 
plainants were  in  the  vicinity  pending 
these  proceedings,  and  must  have 
known  of  them.  Held,  that  this  evi- 
dence would  not  sustain  the  bill.  Mc- 
Gee  V.  Johnson,  85  Va.  161,  7  S.  E. 
374. 

To  Dispute  Priority  of  Deed  of  Trust. 
— A  deed  of  trust  to  secure  a  debt  was 
duly  admitted  to  record  by  the  proper 
clerk  and  so  endorsed  by  the  clerk,  and 
the  creditor  secured  was  notified  of 
that  fact  by  his  attorney,  but  before  it 
was  actually  engrossed  on  the  deed 
book  the  attorney  instructed  the  clerk 
not  to  record  it  till  further  ordered. 
Ten  days  before  such  further  orders 
were  given  a  second  deed  of  trust  on 
the  same  property,  securing  a  different 
creditor,  was  duly  recorded.  After  the 
first  deed  was  recorded,  the  date  of  the 
former    indorsement    was    erased,   and 


266 


Estoppel 


the  date  of  its  actual  record  was  in- 
dorsed thereon,  and  it  was  forwarded 
to  the  creditor  secured.  A  year  or 
more  after  the  first  deed,  with  the  in- 
dorsement thereon,  was  delivered  to 
the  creditor  secured  thereby,  the  cred- 
itor secured  by  the  second  deed  as- 
signed his  debt  to  a  third  party  for 
value  received  of  him.  The  creditor 
secured  by  the  first  deed  took  no  steps, 
prior  to  said  assignment,  to  have  the 
date  of  the  recordation  of  his  deed  cor- 
rected. It  was  held,  that  the  endorse- 
ment on  the  first  deed  of  trust  was  no- 
tice to  the  creditor  secured  of  the  date 
when  his  deed  purported  to  have  been 
admitted  to  record,  and,  having  taken 
no  steps  to  have  the  record  corrected, 
he  is  estopped  to  assert  his  lien  as 
against  the  assignees  of  the  debt 
secured  by  the  second  deed,  and  they 
take  priority  over  his.  Mercantile  Co- 
operative Bank  v.  Brown,  96  Va.  614, 
32  S.  E.  64.  The  court  in  this 
case  said:  "By  its  negligent  conduct, 
the  bank  thereby  represented  to  the 
world  that  the  admission  of  its  deed  to 
record  as  it  appeared  upon  the  public 
record  of  titles  was  true.  It  is  now  es- 
topped from  asserting  the  contrary." 
Incomplete  Sale — ^Agreement  Not  to 
Take  Advantage  of  Allegations.— B. 
agreed  to  convey  to  H.  and  N.  certain 
land,  they  to  give  for  half  the  price 
three  bonds,  with  sureties.  J.  and  three 
others  promised  to  become  the  sure- 
ties, provided  vendees  secured  them  by 
a  trust  deed.  The  bonds  were  executed 
and  left  with  a  third  party  until  the 
conveyance  and  trust  deed  were  given. 
B.  gave  possession  to  vendees  but  no 
conveyance,  and  they  gave  no  trust 
deed.  The  bonds  remained  with  third 
party.  H.  acquired  the  rights  of  co- 
vendee,  and  died  indebted.  B.  filed  a 
bill  against  N.  and  J.  and  his  associates, 
calling  on  the  latter  to  answer  whether 
the  bonds  had  been  delivered,  and  on 
N.  whether  he  was  willing  to  complete 
the  purchase,  and  if  not,  then  B.  asked 
for  a  rescission.  Defendants  answered, 
denying  the  delivery,  and  took  deposi- 


tions sustaining  the  denial.  B.  filed 
amended  bill,  alleging  that  the  allega- 
tions in  the  original  bill  were  mistaken. 
He  then  brought  an  action  at  law  on 
the  bonds,  which  was  enjoined.  By 
representing  to  defendants  that  he 
would  endeavor  to  have  the  contract 
rescinded,  B.  obtained' from  defendants 
an  agreement  that  they  would  not  take 
advantage  of  any  allegation  that  the 
bonds  were  not  delivered,  when  the 
bill  had,  without  their  knowledge,  been 
already  filed.  Held,  defendants  were 
not  estopped  by  such  agreement.  Jones 
V,  Bond,  86  Va.  81,  9  S.  E.  503. 

Knowledge  of  Agent. — See  the  title 
AGENCY,  vol.  1,  p.  276. 

Agent  of  Insurance  Company. — See 
the   title   INSURANCE. 
(8)    Knowledge  of  Title  to  Land. 

With  respect  to  equitable  estoppels 
when  applied  to  legal  title  to  land,  **it 
must  appear  that  the  party  making  his 
admission,  by  his  declaration  or  con- 
duct, was  appraised  of  the  true  state  of 
his  own  title."  Chesapeake,  etc.,  R.  Co. 
V  Walker,  100  Va.  69,  40  S.  E.  633.  See 
ante,  "When  Applied  to  Legal  Title 
to  Land,"  V,  A,  6,  b,  (3),  (c),  cc,  (bb). 

"The  omission  to  assert  title  to  land 
against  persons  dealing  with  it  as  their 
own,  in  the  absence  of  knowledge  of 
such  title  will  not  estop  the  owner  to 
set  up  his  claim  thereto."  Chesapeake, 
etc.,  R.  Co.  V,  Walker,  100  Va.  69,  40 
S.   E.  633. 

"It  has  been  held,  that  positive  acts 
tending  to  mislead  one  ignorant  of  the 
truth,  which  do  mislead  him  to  his  in- 
jury, are  a  good  ground  of  estoppel, 
and  ignorance  of  title  or  right  on  the 
part  of  him  who  is  estopped  will  not 
excuse  his  act.  Thus,  where  an  owner 
positively  encourages  another  to  pur- 
chase land  from  a  thir4  person,  on  the 
faith  that  such  third  person  is  the 
owner,  ignorance  of  the  facts  of  the 
case  on  the  part  of  the  true  owner  will 
not,  as  a  general  rule,  prevent  the 
operation  of  an  estoppel  against  him." 
Chesapeake,  etc.,  R.  Co.  v.  Walker,  100 
Va.  69,  40  S.   E.  633. 
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Mistake  as  to  Boundary  of   Land. — 

The  acquiescence  or  admission  of  the 
owner  of  land,  made  under  a  mistake 
as  to  the  rights,  should  neither  estop 
nor  prejudice  him  from  subsequently 
enlarging  his  possession  to  the  limits 
of  his  deed,  provided  no  actual  adver- 
sary possession  hias  intervened  to  de- 
feat his  tkle.  White  v.  Ward,  35  W. 
Va.   418,  14  S.   E.  22. 

"Consent  by  coterminous  proprietors 
of  real  estate  to  mark  a  boundary  line 
supposed  to  run  according  to  the  mark- 
ing between  undisputed  tracts,  given 
by  both  in  ignorance  of  the  real  facts 
and  of  the  existence  of  a  conflict,  does 
not  estop  either  from  claiming  his 
rights  when  the  mistake  is  discovered." 
Hatfield  v.  Workman,  35  W.  Va.  578, 
14  S.  E.  153,  156. 

Where  a  large  tract  of  land  was  laid 
off,  for  the  convenience  of  selling,  into 
smaller  tracts  by  running  a  base  line 
and  laying  down  the  division  lines  by 
protraction,  which  division  lines  were 
never  actually  surveyed,  and  the  co- 
terminous owners  of  two  of  said  tracts 
attempted  to  survey  and  mark  the  true 
division  line  between  their  said  lots, 
and  in  so  doing  a  mistake  is  made  in 
running  said  lines  so  as  to  include  a 
large  portion  of  one  of  said  lots  within 
the  other,  there  being  no  dispute  as  to 
the  true  boundary,  when  said  mistake 
is  discovered  neither  of  the  parties  is 
estopped  thereby  from  claiming  his 
rights.  Hatfield  v.  Workman,  35  W. 
Va.   578,   14   S.    E.    153. 

d.  Knowledge  of  Facts  or  Gross  Neg- 
ligence by  Person  Claiming  Ben- 
efit of  Estoppel. 

See  ante,  "Right  and  Duty  to  Speak 
—Necessity  for  Knowledge,"  V,  A,  6, 
b,  (3),   (c),  cc. 

(1)   In  General, 
(a)  Rule  Stated. 

"  *It  may  be  stated,  as  a  general  rule, 
that  it  is  essential  to  the  application  of 
the  principle  of  equitable  estoppel  that 
the  party  claiming  to  have  been  in- 
fluenced by  the  conduct  of  declarations  ' 


of  another  to  his  injury,  was  himself 
not  only  destitute  of  knowledge  of  the 
state  of  facts,  but  was  also  destitute  of 
any  convenient  and  available  means  of 
acquiring  such  knowledge;  and  that, 
where  the  facts  are  known  to  both 
parties,  or  both  have  the  same  means 
Of  ascertaining  the  truth,  there  can  be 
no  estoppel.'  2  Amer.  &  Eng.  Ency. 
L.  (2d  Ed.)  433-4."  Chesapeake,  etc., 
R.  Co.  V.  Walker,  100  Va.  69,  40  S.  E. 
633;  Taylor  v.  Cussen,  90  Va.  40,  17 
S.  E.  721;  Rorer  Iron  Co.  v.  Trout,  83 
Va.  397,  2  S.  E.  713;  Water  Co.  v. 
Browning,  53  W.  Va.  436,  44  S.  E.  267; 
Atkinson  v.  Plum,  50  W.  Va.  104,  40 
S.  E.  578;  Williamson  v,  Jones,  43  W. 
Va.  562,  27  S.  E.  411;  Bettman  v.  Har- 
ness, 42  W.  Va.  433,  26  S.  E.  271;  Bates 
V.  Swiger,  40  W.  Va.  420,  21  S.  E.  874; 
Dawson  v.  Grow,  29  W.  Va.  333,  1  S. 
E.  564;  Mason  v.  Harper's  Ferry 
Bridge  Co.,  28  W.  Va.  639.  See  also, 
Jordan  v.  Buena  Vista  Co.,  95  Va.  285, 
28  S.  E.  321;  Jameson  v.  Rixey,  94  Va. 
342,  26  S.  E.  861;  Newport  News,  etc., 
Co.  V.  Lake,  101  Va.  334,  43  S.  E.  566; 
P'armers,  etc..  Fire  Ins.  Ass'n  v.  Kin- 
sey,  101  Va.  236,  43  S.  E.  338;  South- 
west Va.  Mining  Co.  v.  Chase,  95  Va. 
50,  27  S.  E.  826;  Standard  Mercantile 
Co.  V.  Ellis,  48  W.  Va.  309,  37  S.  E. 
593. 

The  truth  concerning  the  material 
facts  as  to  which  there  is  a  representa- 
tion or  concealment,  "must  be  un- 
known to  the  other  party  claiming  the 
benefit  of  the  estoppel  at  the  time 
when  such  conduct  was  done,  and  at 
the  time  when  it  was  acted  upon  by 
him."  Norfolk,  etc.,  R.  Co.  v.  Perdue, 
40  W.  Va.  442,  21  S.  E.  755;  William- 
son V.  Jones,  43  W.  Va.  562,  27  S.  E. 
411.  See  post,  "Reliance  upon  Repre- 
sentation by  Person  Claiming  Es- 
toppel," V,   A,   6,  f. 

The  party  who  claims  the  benefit  of 
in  equitable  estoppel  must  have  been 
permissibly  ignorant  of  the  truth  in 
regard  to.  the  misrepresentation  made 
Fordan  v.  Buena  Vista  Co.,  95  Va.  285, 
28  S.  E.  321. 
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Actual  Knowledge  Not  EssentimL— 
"It  is  not  necessary  to  prove  that  one 
claiming  estoppel  had  actual  knowl- 
edge of  the  truth  in  order  to  defeat 
him;  it  is  enough  if  he  was  bound  to 
known  the  facts,  or  his  means  of  knowl- 
edge were  equal  to  those  of  the  other 
party;  for  a  failure  to  protect  himself 
by  using  means  of  knowledge  was  neg- 
ligence and  disentitles  him  to  equitable 
relief.  4  Am.  &  Eng.  Dec.  in  Eq.  274. 
He  must  not  know,  or  must  be  with- 
out means  of  knowing  the  facts.  At- 
kinson V.  Plum,  60  W.  Va.  104,  40  S. 
E.  587."  Water  Co.  v.  Brof^ning,  53 
W.  Va.  436,  44  S.  E.  267;  Newport 
News,  etc.,  Co.  v.  Lake,  101  Va.  334, 
43  S.  E.  566. 

Mistake  as  to  Legal  Rights.— "When 
everything  is  equally  known  •  to  both 
parties,  although  they  are  mistaken  as 
to  their  legal  rights,  no  estoppel  arises.'* 
Morgan  v.  Cautley,  51  W.  Va.  304,  41 
S.  E.  201. 

Means  of  Knowledge  Equally  Open 
to  Both  Parties. — Mere,  silence  or  some 
act  done  where  the  means  of  knowl- 
edge are  equally  open  to  both  parties 
does  not  create  an  estoppel  in  pais. 
Morgan  v.  Cautley,  51  W.  Va.  304,  41 
S.  E.  201;  Water  Co.  v.  Browning,  53 
W.  Va.  436,  44  S.  E.  267;  Jameson  v. 
Rixey,  94  Va.  342,  26  S.  E.  861.  Taylor 
V  Cussen,  90  Va.  40,  17  S.  E.  721; 
Chesapeake,  etc.,  R.  Co.  v.  Walker,  100 
Va.  69,  40  S.  E.  633. 

(b)   Rule  Illustrated. 

Growing  Crops  Not  Included  in  Sale. 
— If  a  sale  of  land  is  made  under  a 
deed  of  trust,  and  at  the  time  thereof 
there  is  an  understanding  had,  con- 
curred in  by  the  purchaser,  that  a  por- 
tion of  the  crop  growing  on  such  land 
is  not  included  in  such  sale,  such  pur- 
chaser can  not  afterwards  set  up  a 
valid  claim  to  such  excluded  portion 
of  such  crop  under  such  sale.  Hubbs 
V.  Swabacker,  51  W.  Va.  438,  41  S. 
E.  164. 

As  to  Amount  of  Property  Bid  for. 
— A  purchaser  at  a  trustee's  sale,  who 


gets  the  whole  amount  of  property  that 
he  understood  he  was  bidding  for,  can 
not  sustain  a  valid  legal  claim  to  a 
portion  of  the  property  covered  by  the 
trust  deed,  which  he  understood  at  the 
time  of  the  sale  was  excluded  there- 
from. Hubbs  V.  Swabacker,  51  W.  Va. 
438,  41  S.  E.  164. 

Of  Existence  and  Termination  of 
Suit. — The  complainants  in  a  suit  to 
cancel  a  lease  on  the  ground  of  fraud 
piomised  to  dismiss  their  suit  in  con- 
sideration of  an  order  for  $50.  The 
suit,  however,  was  not  dismissed,  but 
was  merely  continued  to  the  next 
term.  And  the  order  for  $50  was  not 
presented  or  paid,  but  was  returned 
unpaid;  and  thus  the  agreement  was^ 
not  executed.  Held,  that  the  com- 
plainants were  not  estopped  by  such 
agreement  from  prosecuting  their  claim,, 
although  one  of  the  defendants  had  ex- 
pended money  relying  on  the  informa- 
tion that  the  suit  had  been  settled,  it 
not  appearing  that  his  information  as- 
to  the  dismissal  of  the  suit  came  from 
the  complainants,  since  having  notice 
of  the  existence  of  the  suit,  he  was 
bound  to  know  its  termination.  Rorer 
Iron  Co.  V.  Trout,  83  Va.  397,  2  S.  E. 
713,  5  Am.  St.  Rep.  285. 

Knowledge  of  Agent. — See  the  title 
AGENCY,  vol,  1,  p.  276. 

(8)   Knowledge  of  Legal  Title  to  Land. 

With  respect  to  equitable  estoppels 
when  applied  to  legal  title  to  land,  it 
must  appear,  that  the  party  claiming  the 
benefit  of  estoppel  "was  not  only  desti- 
tute of  all  knowledge  of  the  true  state 
of  the  title,  but  of  all  means  of  acquir- 
ing such  knowledge."  Chesapeake, 
etc.,  R.  Co.  V.  Walker,  100  Va.  69,  40- 
S.  E.  633;  Jameson  v.  Rixey,  94  Va. 
342,  26  S.  E.  861.  See  to  the  same  ef- 
fect, Taylor  v.  Cussen,  90  Va.  40,  17  S. 
E  721;  Atkinson  v.  Plum,  50  W.  Va. 
104,  40  S.  E.  587.  See  ante,  "Whea 
Applied  to  Legal  Title  to  Land,"  V,. 
A,  6,  b,  (3),  (c),  cc,  (bb). 

"Where  the  same  means  and  oppor- 
tunity of  tracing  the  title  to  real  estate 
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arc  equally  open  to  both  parties,  the 
doctrine  of  equitable  estoppel  does  not 
apply."  Jameson  v,  Rixey,  94  Va.  342, 
28  S.  E.  861;  Taylor  v.  Cussen,  90  Va. 
40,  17  S.  E.  721;  Chesapeake,  etc.,  R. 
Co.  V,  Walker,  100  Va.  69,  40  S.  E.  633; 
Morgan  v,  Cautley,  61  W.  Va.  304,  41 
S.  E.  201. 

*'The  doctrine  *that  where  one  stands 
by  and  sees  another  laying  out  money 
on  property  to  which  he  has  claim,  and 
does  not  give  notice  of  it,  can  not 
afterwards,  in  equity  and  good  con- 
science, set  up  such  claim,  does  not 
apply  to  an  act  of  encroachment  on 
lands  the  title  to  which  is  equally  well 
known  or  equally  open  to  the  notice 
of  both  parties.'  Gray  v,  Bartlett,  20 
Pick.  186;  Casey  v.  Inloe,  39  Am.  Dec. 
677."  Water  Co.  v.  Browning,  53  W. 
Va.  436,  44^  S.  E.  267. 

Equity  will  not,  on  the  mere  ground 
of  silence,  relieve  one  who  is  per- 
fectly acquainted  with  his  rights,  or 
has  the  means  of  becoming  so,  and  yet 
willfully  undertakes  to  proceed  in  ex- 
pending money  on  the  land  of  another, 
without  obtaining  or  asking  his  con- 
sent. His  ignorance,  if  it  exists,  is 
willful,  and  he  acts  at  his  peril.  Water 
Co.  V.  Browning,  63  W.  Va.  436,  44  S. 
E.  267. 

Knowledge  Imputed  to  Purchaser. — 
It  is  the  duty  of  a  purchaser  of  real 
estate  to  look  to  the  papers  under 
which  he  buys.  He  is  charged  with 
notice  of  all  that  the  records  disclose 
affecting  his  title,  and  also  of  all  to 
which  the  knowledge  there  acquired 
would  have  led  him.  Means  of  knowl- 
edge with  the  duty  cA  using  them,  are, 
in  equity,  equivalent  to  knowledge  it- 
self. Jameson  v,  Rixey,  94  Va.  342,  28 
S.  E.  8ui.    See  the  title  NOTICE. 

"The  law  imputes  to  the  purchaser 
a  knowledge  of  every  fact  of  which  the 
exercise  of  ordinary  diligence  would 
have  put  him  in  possession.  And  such 
imputation  of  knowledge  is  sufficient 
to  rebut  the  inference  of  a  merely  con- 
structive   fraud,    which     might    other- 


wise be  implied  from  the  silence  of  the 
party."  Water  Co.  r.  Browning,  53 
W.  Va.  436,  44  S.  E.  267. 

Knowledge  of  Lessor's  Title. — A 
person  claiming  the  benefit  of  an  es- 
toppel as  a  witness,  said  his  agent  T., 
to  procure  oil  leases,  reported  to  him 
that  a  lease  of  the  land  in  question 
from  Mrs.  W.  would  not  be  safe,  "as 
she  only  owned  part  in  fee  and  a  life 
interest  in  the  balance,"  and  the  only 
way  was  to  buy  it.  It  was  held,  that 
this  knowledge  defeats  his  plea  of  es- 
toppel. Williamson  v.  Jones,  43  W. 
Va.  562,  27  S.  E.  411,  citing  Bettman 
V  Harness,  42  W.  Va.  433,  26  S.  E 
278;  Dawson  v.  Grow,  29  W.  Va.  333, 
1  S.  E.  564. 

e.  Intention  in  Making  Representation. 
(1)    In  General. 

"  'In  order  to  establish  an  estoppel 
it  is  necessary  that  the  representation 
or  conduct  relied  upon  should  have 
been  intended  to  influence  the  other 
party  to  act;  and  if  there  was  no  such 
intent,  the  estoppel  is  not  made  out.' 
'If  the  person  who  makes  the  repre- 
sentations does  not  know,  and  has  no 
reason  to  believe,  that  the  other  will 
act  upon  them,  he  will  not  be  estopped.' 

4  Am.  &  Eng.  Dec.  in  Eq.  276;  Pom. 
Eq.,  §  806."  Water  Co.  v.  Browning, 
53  W.  Va.  436,  44  S.  E.  267;  McNeely 
V.  South  Penn  Oil  Co.,  52  W.  Va.  616, 
44  S.  E.  508;  Morgan  v.  Cautley,  51  W. 
Va.  304,  41  S.  E.  201;  Atkinson  v.  Plum, 
50  W.  Va.  104,  40  S.  E.  587;  Bettman 
V.  Harness,  42  W.  Va.  433,  26  S.  E. 
271;  Williamson  v,  Jones,  43  W.  Va. 
562,  27  S.  E.  411;  Norfolk,  etc.,  R.  Co. 
V,  Perdue,  40  W.  Va.  442,  21  S.  E,  765; 
Bates  V.  Swiger,  40  W.  Va.  420.  21  S. 
E.  874;  Stone  v.  Tyree,  30  W.  Va.  687, 

5  S.  E.  878;  Mason  v.  Harper's  Ferry 
Bridge  Co.,  2o  W.  Va.  C39;  Chesapeake, 
etc.,  R.  Co.  V.  Walker,  100  Va.  69,  40 
S.  E.  633;  Scott  V.  Moore,  98  Va.  668, 
37  S.  E.  342;  Jordan  v.  Buena  Vista  Co., 
95  Va.  285,  28  S.  E.  321;  Taylor  v,  Cus- 
sen, 90  Va.  40,  17  S.  E.  721;  Rorcr  Iron 
Co.  V.  Trout,  83  Va.  397,  2  S.  E.  713; 
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Webb  V,  Alexandria,  33  Gratt.  168; 
Nash  V.  Fugate,  24  Gratt.  202. 

In  Norfolk,  etc.,  R.  Co.  v.  Perdue, 
40  W.  Va.  442,  21  S.  E.  755,  it  said  that 
the  statement  must  be  made  "either 
designedly  or  with  willful  disregard  for 
the  interests  of  others."  The  word  "in- 
tentionally" used  in  Bates  v.  Swiger,  40 
W.  Va.  420,  21  S.  E.  874,  is  not  too 
strong.  "It  is  not  meant  thereby  that 
there  must  be  an  intention  to  deceive; 
but  'the  representation  must  have  been 
made  with  the  intention  either  actual 
or  reasonably  to  be  inferred  by  the 
person  to  whom  it  was  made,  that  it 
should  be  acted  upon.  In  general, 
where  there  is  nothing  reasonably  in- 
dicating that  the  representation  was 
intended  to  be  acted  upon  as  a  state- 
ment of  the  truth,  or  that  it  was  tanta- 
mount to  a  promise  or  agreement  that 
the  declaration  is  true  so  as  to  amount 
to  an  undertaking  to  respond  in  case 
of  its  falsity,  the  party  making  it  is  not 
estopped  from  proving  the  truth.'  "  At- 
kinson V.  Plum,  50  W.  Va.  104,  40  S. 
E.  587.  See  also,  Jordan  v.  Buena  Vista 
Co.,  95  Va.  285,  28  S.  E.  321. 

"The  word  'willfully'  is  frequently 
used  in  defining  estoppel."  Atkinson 
V.  Plum,  50  W.  Va.  104,  40  S.  E.  587. 

When  Intention  Presumed. — "It  is 
not  always  necessary  that  there  should 
be  some  intended  deception  in  the  act 
or  conduct  of  the  party  estopped;  it  is 
sufficient  if  there  be  such  gross  negli- 
gence on  his  part  as  would  amount  to 
constructive  fraud  if  he  were  not  es- 
topped from  denying  such  act  or  con- 
duct. Hanshaw  v.  Birsell,  18  Wall.  255, 
272,  21  L.  Ed.  835;  Repass  v.  Richmond, 
99  Va.  508,  511,  39  S.  E.  160."  Hyatt  v. 
Zion,  102  Va.  909,  48  S.  E.  1.  Chesa- 
peake, etc.,  R.  Co.  V.  Walker,  100  Va. 
69,  40  S.  E.  633;  Atkinson  v.  Plum,  50 
W.  Va.  104,  40  S.  E.  587;  Stolle  v.  ^tna, 
etc.,  Ins.  Co.,  10  W.  Va.  546.  See  also, 
McConnell  v.  Rowland,  48  W.  Va.  276, 
37  S.  E.  586;  Nash  v.  Fugate,  24  Gratt. 
202. 

"*In  all  this  class  of  cases,'  says 
Judge    Story,    'the     doctrine    proceeds 


upon  the  ground  of  constructive  fraud, 
or  of  gross  negligence,  which  in  ef- 
fect implies  fraud.  And,  therefore, 
where  the  circumstances  of  the  case 
repel  any  such  inference,  although  there 
may  be  some  degree  of  negligence,  yet 
courts  of  equity  will  not  grant  relief. 
It  has,  accordingly,  been  laid  down  by 
a  very  learned  judge,  that  the  cases  on 
this  subject  go  to  this  result  only,  that 
there  must  be  positive  fraud,  or  con- 
cealment, or  negligence,  so  gross  as  to 
amount  to  constructive  fraud.'  1 
Story  Eq.,  §  391."  Taylor  v,  Cussen, 
90  Va.  40,   17  S.   E.  721. 

"But  whatever  may  be  the  intent, 
if  he  makes  such  a  representation  as  a 
sensible  man  would  take  to  be  true,  and 
believe  that  it  was  meant  he  should  act 
upon  it,  and  he  does  so  act,  the  party 
m.aking  the  representation  is  precluded 
from  contesting  its  truth.  To  sustain 
which  position  the  court  refers  to 
Bigelow  on  Estoppel,  pp.  524,  553; 
Ripley  v.  i^tna  Ins.  Co.,  30  N.  Y.  136, 
164;  50  N.  Y.  575,  Hermans  Law  of 
Estoppel,  343,  §  331."  Stolle  v.  iEtna, 
etc.,  Ins.  Co.,  10  W.  Va.  546,  553. 

It  is  sufficient  if  his  acts  were  calcu- 
lated to  mislead  another  acting  upon 
it  in  good  faith,  and  exercising  reason- 
able care.  Norfolk,  etc.,  R.  Co.  v.  Per- 
due, 40  W.  Va.  442,  21  S.  E.  755,  758. 

(8)    With  Respect  to  Legal  Title  to 
Land. 

With  respect  to  equitable  estoppel 
when  applied  to  the  legal  title  to  land, 
\\  must  appear  that  the  party  "made 
the  admission  with  the  express  inten- 
tion to  deceive,  or  with  such  careless 
and  culpable  negligence  as  to  amount 
to  constructive  fraud."  Chesapeake, 
etc.,  R.  Co.  V.  Walker,  100  Va.  69,  40 
S.   E.   633. 

Overt  Act  Essential  to  Show  Intent. 
— "There  must  be  some  overt  act  to 
show  intent  to  mislead.  Bates  v. 
Swiger,  40  W.  Va.  420,  21  S.  E.  874. 
A  man  is  not  bound  to  speak,  unless  he 
is  so  situated  as  to  the  rights  of  others 
that  the  law  calls  upon  him  to  speak 
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out.  Greer  v,  Mitchell,  42  W.  Va.  494, 
26  S.  E.  302  (64  Am.  St.  Rep.  920).  The 
true  owner  need  not  seek  an  adverse 
Claimant  and  tell  him  of  his  rights. 
Williamson  v.  Jones,  43  W.  Va.  562,  27 
S.  E.  411  (point  8);  64  Am.  St.  Rep. 
891,  note,  p.  920."  McNeeley  v.  South 
Penn  Oil  Co.,  52  W.  Va.  616,  44  S.  E. 
508. 

(3)    As  Applied  to   Abandonment   of 
Easement. 

Abandonment  of  easements  by  mat- 
ters in  pais  is  founded  upon  the  doc- 
trine of  estoppel,  but  to  establish  such 
estoppel  it  is  necessary  that  the  repre- 
sentation or  conduct  relied  upon  as 
such  should  have  been  intended  to  in- 
fluence the  other  party  to  act;  and,  if 
there  was  no  such  intention,  the  estop- 
pel is  not  made  out.  Scott  v.  Moore,  98 
Va.   698,    669,    37    S.    E.    342. 

"A  party  entitled  to  a  right  of  way 
or  other  mere  easement  in  land  may 
abandon  and  extinguish  such  right  by 
acts  in  pais,  and  without  deed  or  other 
writing;  and  a  cessation  of  the  use, 
coupled  with  any  act  indicative  of  an 
intention  to  abandon  the  right,  would 
have  the  same  effect  as  an  express  re- 
lease of  the  easement,  without  any 
reference  whatever  to  time.  Vogeler 
V.  Geiss,  51  Md.  408.  There  are  a  great 
niimber  of  like  decisions  of  courts  of 
last  resort,  and  they  rest  upon  the 
equitable  doctrine  of  estoppel."  Scott 
V.  Moore,  98  Va.  668,  669,  37  S.  E.  342. 

I    Reliance    upon    Representation   by 

Person  Claiming  Estoppel. 
(1)    In  General. 

See  ante,  "Turpitude  in  Conduct  of 
Party  Estopped,"  V,  A,  3,  b,   (2). 

**The  representation  or  concealment 
must  be  proved  to  be  the  inducement 
to  the  action  of  the  other  party." 
Chesapeake,  etc.,  R.  Co.  v.  Walker,  100 
Va.  69,  40  S.  E.  633.  See  to  the  same 
effect  Taylor  v.  Cussen,  90  Va.  40,  17  S. 
E.  721;  Ashworth  v.  Tram  well,  102  Va. 
852,  47  S.  E.  1011;  Mercantile  Co-Op. 
Bank  v.  Brown,  96  Va.   614,  32  S.   E. 


64;  Cardwell  v.  Kelly,  95  Va.  570,  28 
S  E.  953;  Farmers,  etc..  Fire  Ins. 
Ass'n  V.  Kinsey,  101  Va.  236,  43  S.  E. 
338;  Rorer  Iron  Co.  v.  Trout,  83  Va. 
397,  2  S.  E.  713;  Webb  v.  Alexandria, 
33  Gratt.  168;  Nash  v.  Fugate,  24  Gratt. 
202;  Scott  V.  Tankersley,  10  Leijgh  581; 
Stuart  V.  Ludington,  1  Rand.  403; 
Pettit  V.  Jennings,  2  Rob.  676;  Water 
Co.  V.  Browning,  53  W.  Va.  436,  44  S. 
E.  267;  McNeely  v.  South  Penn  Oil 
Co.,  52  W.  Va.  616,  44  S.  E.  508;  Mor- 
gan V.  Cautley,  51  W.  Va.  304,  41  S. 
E.  201;  Williamson  v.  Jones,  43  W.  Va. 
562,  27  S.  E.  411;  Bettman  v.  Harness, 
42  W.  Va.  433,  26  S.  E.  281;  Greer  v. 
Mitchell,  42  W.  Va.  494,  26  S.  E.  302; 
Bates  V.  Swiger,  40  W.  Va.  420,  21  S. 
E.  874;  Norfolk,  etc.,  R.  Co.  v.  Perdue, 
40  W.  Va.  442,  21  S.  E.  755;  Hall  v. 
Hall,  30  W.  Va.  779,  5  S.  E.  260;  Stone 
V.  Tyree,  30  W.  Va.  687,  5  S.  E.  878;  Ma- 
son V.  Harper's  Ferry  Bridge  Co.,  28 
W.  Va.  639;  Western  Mining,  etc.,  Co. 
V.  Peytona  Cannel  Coal  Co.,  8  W.  Va. 
406;  Black  v,  Campbell,  6  W.  Va. 
51.  See  also,  Lewis  v.  Apperson, 
103  Va.  624,  49  S.  E.  978;  Stewart  v. 
Conrad,  100  Va.  128,  40  S.  E.  624; 
Standard  Mercantile  Co.  v.  Ellis,  48  W. 
Va.  309,  37  S.   E.  593. 

"The  conduct  must  be  relied  upon 
by  the  other  party,  and  thus  relying, 
he  must  be  led  to  act  upon  it."  Nor- 
folk, etc.,  R.  Co.  V.  Perdue,  40  W.  Va. 
442,  21  S.  E.  755.  See  ante,  "Time  of," 
V,  A,  6,  b,  (2),  (g);  "Knowledge  ot 
Facts  or  Gross  Negligence  by  Person 
Claiming  Benefit  of  Estoppel,"  V,  A, 
6,  d. 

An  estoppel  by  conduct  does  not  ex- 
ist where  the  party  setting  it  up  has 
not  relied  on  the  conduct  of  the  other 
party,  nor  been  induced  to  do  some- 
thing which  otherwise  he  would  not 
have  done.  Repass  v.  Richmond,  99 
Va.  508,  39  S.  E.  160;  Bargamin  v. 
Clarke,  20  Gratt.  644.  See  ante,  "Acts 
or  Conduct,"  V,  A,  6,  b,  (3),  (b). 

"To  constitute  an  estoppel,  the  party 
claiming  it  must  have  acted  upon  the 
statement  or  conduct  of  the  other  dif» 
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ferently  from  what  would  have  been 
his  course  without  such  statement  or 
conduct"  Bettman  v.  Harness,  42  W. 
Va.  433,  26  S.  E.  271,  278;  Greer  v, 
Mitchell,  42  W.  Va.  494,  26  S.  E.  302. 

"Neither  a  statement  of  any  kind  nor 
an  admission  in  pais  can  amount  of  it- 
self to  conclusive  evidence."  Greer  v. 
Mitchell,  42  W.  Va.  494,  26  S.  E.  302. 

"It  is  of  the  essence  of  estoppel  by 
conduct,  where  one  alleges  that  the 
conduct  of  another  has  misled  and  be- 
trayed him,  that  the  former  should  be 
inspiring  false  belief  and  confidence  in 
that  other."  Bettman  v.  Harness,  42 
W.  Va.  433,  26  S.   E.  271,  277. 

Right  to  Rely  on  Representation. — 
"  *A  man  to  whom  a  particular  and  dis- 
tinct representation  has  been  made  is 
entitled  to  rely  on  the  representation, 
and  need  not  make  any  further  in- 
quiry.' *No  man  can  complain  that  an- 
other has  relied  too  implicitly  on  what 
he  himself  stated.'  Brown  v.  Rice,  26 
Gratt.  467.  Some  of  the  authorities  go 
so  far  as  to  hold  that  even  silence  alone 
will  make  it  needless  to  go  to  the 
record.  Bates  v.  Swiger,  40  W.  Va. 
420,  21  S.  E.  874,  and  authorities  cited." 
Anderson  v.  Phlegar,  93  Va.  415,  25  S. 
E.  107. 

"No  man  can  complain  that  another 
has  relied  too  implicitly  on  the  truth  of 
what  he  himself  stated."  Hull  v.  Fields* 
76  Va.  594;  Rorer  Iron  Co.  v.  Trout, 
83   Va.  397,  2   S.   E.  713. 

Must  Not  Act  Recklessly.— One 
must  not  act  recklessly,  but  must  use 
some  c^re  and  diligence  himself. 
Water  Co.  v.  Browning,  53  W.  Va.  436, 
44  S.   E.  267. 

Where  Speculation  Motive.— Where 
a  person  claiming  the  benefit  of  an  es- 
toppel was  not  moved  by  any  words  or 
act  or  representation  of  the  other  par- 
ties, nor  by  their  silence,  but  hazarded 
his  action  in  the  spirit  of  speculation, 
not  relying  on  their  silence,  but  his 
own  judgment,  he  can  not  therefore 
hold  them  estopped.  Williamson  v. 
Jones.  43  W.  Va.  562,  27  S.  E.  411. 


(S)  With  Respect  to  Legal  Title  to 
Land. 

In  GeneraL — With  respect  to  equi- 
table estoppel  when  applied  to  legal 
title  to  lands,  it  must  appear  that  the 
party  claiming  the  benefit  of  the  es- 
toppel "relied  directly  upon  such  ad- 
mission." Chesapeake,  etc.,  R.  Co.  v. 
Walker,  100  Va.  69,  40  S.  E.  633. 

The  statements,  acts,  or  acquiescence 
of  the  owner  or  claimant  of  land,  un- 
less they  are  relied  on  by  another  as 
the  foundation  of  material  action  or 
acquiescence,  do  not  estop  the  owner 
of  the  land  from  asserting  and  proving 
his  title  or  boundary.  Western  Min- 
ing, etc.,  Co.  V.  Peytona  Cannel  Coal 
Co.,  8  W.  Va.  406. 

Where  the  proof  shows  that  from 
the  beginning  to  the  end  the  parties 
setting  up  an  estoppel  acted  independ- 
ently of  any  declaration  conduct,  in- 
fluence or  inducement  on  the  part  of 
the  owner  of  real  estate,  and  where 
such  person  has  furnished  to  the  at- 
torney for  the  landowner  information 
as  to  the  title  upon  which  he  based  an 
opinion  that  for  a  time  impaired  his 
confidence  in  the  sufficiency  of  its  title, 
the  principles  which  underlie  the  doc- 
trine of  equitable  estoppel  as  applied 
to  title  to  land  does  not  forbid  the 
landowner  to  assert  his  title.  Chesa- 
peake, etc.,  R.  Co.  V.  Walker,  100  Va. 
69,  40  S.  E.  633. 

g.    Injury  to  Person  Claiming  Benefit 

of  Estoppel 
(1)  In  General, 
(a)    Rule  Stated. 

"As  a  general  rule  the  doctrine  of 
estoppel  is  not  applicable  except  in 
cases  where  the  person  against  whom 
it  is  invoked  has  by  her  representations 
o»  conduct,  misled  another  to  his  in- 
jury, so  that  it  would  be  a  fraud  to 
allow  the  true  state  of  facts  to  be 
proved.  Taylor  v.  Cussen,  90  Va.  40, 
17  S.  E.  721."  Pettyjohn  v.  National 
Exchange  Bank,  101  Va.  Ill,  43  S.  E. 
203;  Newport  News,  etc.,  Co.  v.  ,I^ke, 
101  Va.  334,  43  S.   E.  566;   Mercantile 
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Co-Op.  Bank  v.  Brown,  96  Va.  614,  32 
S.   E.    64;    Norfolk  v,   Nottingham,   96 
Va.  34,  30  S.  E.  444;  Chesapeake,  etc., 
R  Co.  V,  Walker,  100  Va.  69,  40  S.  E. 
633;  Ashworth    v.    Tramwell,    102    Va. 
832,  47  S.  E.  1011;  Repass  v,  Richmond, 
99  Va.   508,  39  S.    E."  160;     Smith     v. 
Powell,  98  Va.  431,  36  S.  E.  522;  South- 
ern R.  Co.  V.  Glenn,  98  Va.  309,  36  S. 
E.  395;  Farmers,  etc.,  Fire  Ins.  Ass'n 
V.  Kinsey,   101   Va.   236,  43   S.   E.   338; 
Cardwell  v.  Kelly,  95  Va.  570,  28  S.  E. 
953;  Biggs  V.  Elliston  Development  Co., 
93  Va.  404,  25  S.   E.  113;   Rorer  Iron 
Co.  V,  Trout,  83  Va.  397,  2  S.  E.  713; 
Nash  V.  Fugate,  24  Gratt.  202;  Stuart 
I.  Ludington,  1  Rand.  403;  Water  Co. 
V.  Browning,  53  W.  Va.  436,  44  S.   E. 
207;  Morgan  v.  Cautley,  51  W.  Va.  304, 
41  S.  E.  201;  Atkinson  v.  Plum,  50  W. 
Va.  104,  40  S.   E.   587;  Williamson  v. 
Jones,   43   W.   Va.   562,   27   S.    E.   411; 
Greer  v,   Mitchell,   42  W.   Va.   494,   26 
S  E.  302;  Bettman  v.  Harness,  42  W. 
Va.  433,  26  S.  E.  271;  Bates  v.  Swiger, 
•10  W.  Va.   420,  21   S.   E.   874;   Hall  v. 
Hall,  30  W.  Va.  779,  5  S.  E.  260;  Stone 
I'.  Tyree,  30  W.  Va.  687,  5  S.  E.  878; 
Robrecht  v.  Marling,  29  W.  Va.  765,  2 
S    E.  827;    Mason   v.    Harper's    Ferry 
Bridge  Co.,  28  W.  Va.  639.     See  post, 
"In  Whose  Favor  Estoppel  Operates," 
V,  A,  7. 

The  person  claiming  the  estoppel 
must  in  fact  act  upon  the  conduct,  acts, 
language  or  silence  in  such  a  manner 
as  to  change  his  position  for  the  worse, 
in  other  words,  he  must  so  act  that 
he  would  suffer  a  loss  if  he  were  com- 
pelled to  surrender  or  forego  or  alter 
what  he  has  done  by  reason  of  the  first 
party  being  permitted  to  repudiate  his 
conduct,  and  to  assert  rights  incon- 
sistent with  it."  Norfolk,  etc.,  R.  Co. 
:•.  Perdue,  40  W.  Va.  442,  21  S.  E.  755, 
75D. 

"It  is  of  the  essence  of  estoppel  that 
the  act  relied  upon  as  such  should  have 
been  injurious,  and  to  the  prejudice  of 
him  who  relies  upon  it  as  an  estoppel." 
Sn-ith  V.  Powell,  98  Va.  431,  36  S.  E. 
522;  Repass  v.   Richmond,  99  Va.  508, 
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30  S.  E.  160.  See  ante,  "Silence  and 
Passive  Acquiescence,"  V,  A,  6,  b 
(3),    (c). 

Fraud  as  Basis.— "E  s  t  o  p  p  e  1  is 
founded  upon  the  idea  that  the  acts  of 
the  party  estopped  must  result  in  in- 
jury to  the  other  party,  and  generally 
that  it  would  be  a  fraud  if  the  right 
asserted  be  maintained."  Montague  v, 
Massey,  76  Va.  307.  See  also.  Boiling 
V.   Petersburg,  3   Rand.   563. 

Words  to  constitute  an  estoppel  must 
operate  to  induce  the  person  claiming 
the  benefit  of  the  estoppel  to  change 
his  condition  or  to  spend  money.  Nor-  . 
folk,  etc.,  R.  Co.  V.  Perdue,  40  W.  Va, 
442,  21  S.  E.  755;  Bettman  v.  Harness, 
42  W.  Va.  433,  26  S.  E.  271;  McNeely 
V.  South  Penn  Oil  Co.,  52  W.  Va.  616, 
44  S.  E.  508. 

No  concealment  or  misrepresentation 
can  have  the  effect  of  barring  the  rights 
of  a  party,  unless  another  person  is 
thereby  induced  to  part  with  his  money, 
or  unless  it  be  so  gross  as  to  amount  to 
fraud.  Stuart  v.  Luddington,  1  Rand. 
403,  10  Am.  Dec.  550.  See  also.  Re- 
pass V.  Richmond,  99  Va.  508,  39  S. 
E.  160. 

(b)    Rule  Illustrated. 

Tenant  to  Deny  Sufficiency  of  Notice. 
— In  order  that  a  tenant  may  be  es- 
topped to  deny  sufficiency  of  an  in- 
sufficient notice  to  quit,  his  conduct 
must  have  been  such  as  to  mislead 
the  landlord  to  his  prejudice.  Balti- 
more Dental  Ass'n  v.  Fuller,  101  Va. 
627,  44  S.  E.  771. 

Forfeiture  for  Nonpayment  of  Rent. 
— "If  a  tenant  agrees  to  pay  rent  on  a 
day  named,  or  his  lease  will  be  for- 
feited, and  if  the  landlord  agrees,  with- 
out consideration,  that  he  may  pay 
after  the  day,  and  he  by  reason  thereof 
omits  to  pay  at  the  day,  the  landlord 
will  be  estopped  from  enforcing  the 
forfeiture."  McFarland  v.  Peabody 
Ins.  Co.,  6  W.  Va.  425,  431. 

Plaintiffs  Repudiating  Note  Accepted 
by    Counsel. — One    P.    approached    S., 
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who  was  counsel  for  B.,  and  promised 
him  to  pay  $608.15  on  a  judgment  for 
the  sum  of  $867.23  against  certain  other 
persons.  On  the  next  day,  P.  went  to 
S.  with  a  note  drawn  by  P.  payable  one 
year  after  date  to  B.  S.  declined  to 
receive  the  note  on  the  ground  that  he 
had  no  authority  to  take  anything  in 
payment  of  the  judgment  but  money. 
P.  stated  that  B.  was  willing  to  accept 
the  note  in  question.  S.  replied  that  "if 
this  is  true  I  have  nothing  further  to 
say,"  and  agreed  to  take  the  note  in 
part  payment  of  the  decree  and  gave  a 
receipt.  In  a  short  time  it  was  discov- 
ered that  P.  was  mistaken  in  repre- 
sentifig  B.  as  willing  to  accept  his  note 
as  a  payment  upon  the  decree,  and  the 
parties  were  notified  of  the  fact.  B. 
was  wholly  ignorant  of  the  transaction 
at  the  time  of  its  occurrence  and  re- 
pudiated as  soon  as  it  came  to  his 
knowledge.  The  note  was  never  at  any 
time  in  his  possession.  P's  note  was 
not  paid  and  the  truth  of  the  matter 
was  known  to  all  the  parties  interested 
before  it  was  due.  It  was  held,  that 
S/s  conduct  does  not  estop  B.  or  any 
one  in  any  view  of  the  case,  the  de- 
fendants, who  were  primarily  liable  for 
the  amount  of  the  judgment,  not  hav- 
ing been  injured  by  anything  done  or 
said  by  B.  or  his  counsel.  Smith  v. 
Powell,  98  Va.  431,  36  S.  E.  522. 

Partner  to  Deny  Forged  Indorse- 
ment.— If  a  negotiable  note  be  made 
by  a  firm  payable  to  one  of  its  mem- 
bers, and  the  payee's  name  be  indorsed 
on  the  note  without  his  knowledge  or 
consent,  by  another  member  of  the 
firm,  and  the  note  be  discounted  for 
the  firm  and  the  money  pJaced  to  its 
credit,  the  payee  member  of  the  firm 
is  not  estopped  to  deny  liability 
thereon,  where  prior  to  the  discounting 
of  the  note  the  payee  member  had  with- 
drawn from  the  firm  and  failed  to  in- 
form the  bank  of  his  withdrawal;  and 
being  ignorant  of  the  existence  of  the 
Botes  and  forged  indorsements,  he  did 
no  act  which  induced  the  bank  to  be- 
lieve his  signature  genuine.    It  can  not 


be  said  that  he  misled  the  bank  or  has 
been  guilty  of  the  omission  of  any 
duty  in  respect  to  it,  that  ought  to 
estop  him  from  setting  up  the  forgery 
under  the  statute.  Pettyjohn  v.  Na- 
tional Exchange  Bank,  101  Va.  Ill,  43 
S.  E.  203.  See  also,  the  title  BILLS, 
NOTES  AND  CHECKS,  vol.  2,  p.  438. 

Assent  to  Payment  of  Barred  Claims. 
— If  an  heir,  in  consideration  of  con- 
cession made  him  by  the  other  heirs 
and  administratrix,  agree  not  to  object 
to  payment  by  her  of  just  claims  pre- 
sented by  another  heir,  though  barred 
by  the  statute  of  limitations,  he  will 
be  estopped  from  excepting  to  her  ac- 
count on  the  ground  that  she  improp- 
erly paid  them.  Radford  v.  Fowlkes» 
85  Va.  820,  8  S.  E.  817. 

Agreement  to  Accept  Payment  in 
Confederate  Bonds. — S.  has  a  judgment 
docketed  for  an  ante-war  debt,  against 
C,  the  principal,  and  E.  and  P.  his 
sureties,  well  secured  by  the  judgment 
lien  upon  the  lands  of  the  debtors.  If 
S.,  to  enable  C.  to  sell  his  land  for  Con- 
federate money,  and  make  a  good  title 
to  the  purchaser,  agrees,  in  May,  1863, 
to  accept  payment  of  the  judgment  in 
Confederate  notes  or  bonds,  and  if,  in 
pursuance  of  this  agreement,  C.  im- 
mediately advertises  and  sells  his  land 
and  receives  payment  of  the  purchaser 
in  such  money  or  bonds  and  conveys 
to  him  the  land,  S.  can  not  afterwards 
revoke  his  agreement  to  accept  such 
payment,  but  his  promise  is  binding 
upon  S.,  not  only  in  behalf  of  C,  but  of 
his  sureties  also,  and  the  purchaser 
considering  S.'s  promise  as  an  equitable 
estoppel,  it  is  binding  on  the  ground 
that  it  would  be  a  fraud  in  him  to 
restrict  the  promise  after  it  had  been 
acted  upon  by  C.  Poague  v,  Spriggs, 
21  Gratt.  220. 

Delay  to  Set  Up  Particular  Defense. 
— In  order  that  the  mere  delay  of  a 
defendant  in  chancery  in  setting  up  a 
particular  defense  may  estop  him  from 
making  the  defense  it  must  clearly  ap- 
pear that  the  complainant  was,  by  such 
conduct,  misled  to  his  prejudice.     Re- 
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pass  V.  Richmond,  99  Va.  508,  39  S.  E. 
160. 

It  was  insisted  "that  the  delay  of  the 
appellees  in  denying  the  execution  of 
the  bond,  their  consent  to  the  order 
for  an  account,  their  appearance  before 
the  commissioners  as  witnesses,  and 
the  testimony  given  by  them  estopped 
them  from  relying  upon  the  defense  of 
non  est  factum.  ♦  ♦  ♦  The  appellees 
neither  made  nor  attempted  to  set  up 
any  defense  until  they  tendered  their 
plea  of  non  est  factum."  It  was  held, 
that  "their  consenting  to  a  decree  for 
an  account,  to  which  they  had  no  right 
tc  object;  their  testifying  before  the 
commissioner  as  witnesses  for  the  dep- 
uty treasurer  that  they  had  heard  the 
treasurer  admit  that  the  sum  due  from 
his  deputy  was  much  less  than  he  now 
claimed;  their  failure  to  make  any  de- 
fense until  the  account  came  in  show- 
ing the  balance  due  from  the  deputy, 
arc  circumstances  to  be  considered  in 
passing  upon  the  plea  of  non  est 
factum,  but  they  do  not  amount  to  an 
estoppel,  for  it  does  not  clearly  appear 
that  the  appellant  was,  by  their  con- 
duct, misled  to  his  prejudice,  without 
which,  whatever  may  be  its  torce  as 
evidence,  their  conduct  will  not  amount 
to  an  estoppel.  Bigelow  on  Estoppel, 
433-4.  492-3;  7  Rob.  Pr.  447-8."  Repass 
I'.  Richmond,  99  Va.  508,  39  S.  E.  160. 
To  Deny  Correctness  of  Decree. — 
Receiver  reported  sale  to  court  stating 
agreement  as  to  commissions,  and  pro- 
cured a  decree  for  payment  thereof, 
"whenever  whole  price  should  be  fully 
paid."  Agent,  who  was  no  party  to  the 
?uit,  drew  an  order  on  receiver  for  a 
sum  out  of  any  funds  payable  to  him 
as  commissions  under  the  court's  de- 
cree. Held,  the  order  did  not  estop 
agent  from  denying  correctness  of  the 
decree.  "The  appellant  has  in  no  way 
been  prejudiced  by  the  delay  of  the 
appellee  to  complain  of  the  order,  and 
we  see  no  ground,  therefore,  for  the 
application  of  the  doctrine  of  estoppel." 
Peters  v,  Anderson,  88  Va.  1051,  14  S. 
E  974. 


Prevent  an  Appeal.— The  mere  state- 
ment of  an  appellant  to  an  appellee  that 
he  did  not  intend  to  or  would  not  ap- 
peal does  not  estop  the  appellant  to 
appeal  unless  the  appellee  has  acted  on 
it  to  his  prejudice.  Southern  Ry..  Co. 
V.  Glenn,  98  Va.  309,  36  S.  E.  395,  6 
Va.  Law  Reg.  222.  See  the  title  AP- 
PEAL AND  ERROR,  vol.  1,  p.  474. 

B.,  having  obtained  a  decree  against 
several  defendants,  a  note  was  tendered 
to  his  attorney  in  satisfaction  of  it, 
which  he  received  on  representation  of 
defendants  that  B.  had  agreed  to  ac- 
cept it,  when  he  had  never  made  such 
agreement.  B.  repudiated  the  act  of 
the  attorney  as  soon  as  it  came  to  his 
knowledge,  while  there  was  yet  ample 
time  to  move  the  trial  court  to  have 
the  decree  corrected,  and  before  the 
time  to  appeal  had  expired.  It  was 
held,  that  B.  was  not  estopped  from  en- 
forcing payment  of  the  decree  on  the 
ground  that  defendants,  by  the  attor- 
ney's acceptance,  were  prevented  from 
taking  an  appeal.  Smith  v.  Powell,  98 
Va.  431,  36  S.  E.  522. 
(2)  With  Respect  to  Legal  Title  to 
Land. 

In  General. — With  respect  to  equita- 
ble estoppels  when  applied  to  the  legal 
title  to  land,  it  must  appear  that  the 
party  claiming  the  benefit  of  the  es- 
toppel will  be  injured  by  allowing  the 
truth  of  the  admission  to  be  disproved. 
Chesapeake,  etc.,  R.  Co.  v.  Walker,  100 
Va.  69,  40  S.  E.  633.  See  also,  Western 
Mining.,  etc.,  Co.  v,  Peytona  Cannel 
Coal  Co.,  8  W.  Va.  406. 

Instances. — Where  a  husband  had 
fraudulently  induced  his  wife  to  unite 
with  him  in  a  deed  of  trust  on  their 
joint  property  to  secure  a  debt  due  by 
him  to  a  bank,  the  wife  would  not  be 
estopped  from  having  the  deed  of  trust 
set  aside,  if  the  bank  by  reason  of  tak- 
ing such  deed  is  not  in  any  worse  con- 
dition than  it  would  have  been  in  if 
the  said  deed  had  not  been  executed. 
Hyatt  V.  Zion,  102  Va.  909,  48  S.  E.  1. 

Revocation  of  Dedication  of  Street 
— Where  persons  offer  to  dedicate  lane 
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to  a  public  road  or  street  and  the  offer 
is  withdrawn  before  there  is  any  ac- 
ceptance, express  or  implied,  on  the 
part  of  the  county  or  municipality,  such 
county  or  municipality  is  not  misled  to 
its  prejudice  by  such  persons,  and  it 
can  not  invoke  against  them  the  doc- 
trine of  estoppel.  Norfolk  v.  Notting- 
ham, 96  Va.  34,  30  S.  E.  444;  Newport 
News,  etc.,  Co.  v.  Lake,  101  Va.  334, 
43  S.  E.  566.  See  post,  "In  Whose 
Favor  Estoppel  Operates,"  V,  A.  7. 

7.  In  Whose  Favor  Estoppel  Operates. 
An  equitable  estoppel  operates  only 

in  favor  of  him  who  has  been  misled  to 
his  injury.  A  person  who  has  been 
misled  to  his  injury,  alone  can  set  up 
an  equitable  estoppel  as  a  defense. 
Newport  News,  etc.,  Co.  v.  Lake,  101 
Va.  334,  43  S.  E.  566;  Norfolk  v,  Not- 
tingham, 96  Va.  34,  30  S.  E.  444.  See 
also,  Cardwell  z/.  Kelly.  95  Va.  570,  28 
S.  E.  953;  Nickell  v,  Tomlinson,  27  W. 
Va.  697-714.  See  ante,  "Instances,"  V, 
A,  6,  b,  (4),  (a),  ee;  "Injury  to  Per- 
son Claiming  Benefit  of  Estoppel,"  V, 
A,  6,  g. 

8.  Against  Whom  Estoppel  Operates. 
See    ante,    "Who    Is    Estopped    and 

Who  May  Take  Advantage  of  Es- 
toppel" 11;  post,  "Persons  Liable  to 
Be  Precluded  by  Estoppel,"  V,  A,  9. 

9.  Persons  Liable  to  Be  Precluded  by 

Estoppel 

a.  In  General. 

See  ante,  "Who  Is  Estopped  and 
Who  May  Take  Advantage  of  Es- 
toppel," II. 

b.  Infants. 

See  ante,  "Infants  and  Femes  Cov- 
ert," II,  C. 

An  infant  of  years*  discretion,  by 
positive  intentional  fraudulent  conduct, 
will  be  barred,  under  the  doctrine  of 
estoppel  in  pais,  from  asserting  her 
title  to  either  real  or  personal  prop- 
erty against  one  misled  thereby.  Wil- 
liamson V.  Jones,  43  W.  Va.  562,  27  S. 
E.  411.  ^ee  also,  Central  Land  Co. 
V,  Laidley,  32  W.  Va.  134.  9  S.  E.  61; 
Smith  V.  Henkle,  81  Va.  524;  Lancaster 


V.  Barton,  92  Va.  '615,  24  S.  E.  251. 
But  mere  silence  or  quiescence  surely 
will  not.  The  weight  of  authority  is 
that  matter  sufficient  to  raise  an  es- 
toppel, if  unconnected  with  a  contract, 
would  bar  an  infant  from  asserting  a 
right  even  to  land.  It  must,  however, 
be  intentionally  fraudulent.  Mere  si- 
lence or  quiescence,  as  in  this  case,  will 
not  do.  Williamson  v.  Jones,  43  W. 
Va.  562,  27  S.  E.  411.  But  see  Smith  v. 
Henkle,  81  Va.  524,  where  it  is  said: 
"Vendees  may  be  estopped  by  their  ac- 
quiescence, by  the  lapse  of  time  and 
other  circumstances  from  setting  up 
such  defense."  See  ante,  "Instances," 
V,  A,  6,  b,  (3),  (c),  dd. 
c.  Married  Women. 
(1)    In  GeneraL 

"Pomeroy,  in  his  Equity  Jurispru- 
dence (vol.  2,  §  814),  says:  'Upon  the 
question  how  far  the  doctrine  of  equita- 
ble estoppel  by  conduct  applies  to  mar- 
ried women,  there  is  some  conflict 
among  the  decisions.  The  tendency  of 
modern  authority,  however,  is  strongly 
towards  the  enforcement  of  the  es- 
toppel against  married  women,  as 
against  persons  sui  juris,  with  little  or 
no  limitation  on  account  of  their  dis- 
ability. This  is  plainly  so  in  states 
where  the  legislature  has  freed  their 
property  from  all  interest  or  control 
of  their  husbands,  and  has  clothed 
them  with  partial  or  complete  capacity 
to  deal  with  it  as  though  they  were 
single.' "  Tufts  v,  Copen,  37  W.  Va.  623, 
If   S.   E.  793,  795. 

By  Silence  or  Acquiescence.— "14  Am. 
&  Eng.  Ency.  Law,  643,  says  that,  as 
'such  estoppels  as  arise  out  of  failure 
to  assert  a  right,  or  out  of  silence  or 
acquiescence  in  the  right  claimed  by 
others,  arise  only  because  from  such 
silence  and  acquiescence  a  representa- 
tion is  implied,  it  is  clear  that  a  mar- 
ried woman  can  be  bound  by  silence 
and  acquiescence  only  in  cases  where 
she  would  have  been  bound  had  she 
expressly  made  the  statement  implied.' " 
Williamson  v.  Jones,  43  W.  Va.  362,  27 
S    E.  411,  417. 
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Concurring  in  Breach  of  Tmst. — See 

the  title  TRUSTS  AND  TRUSTEES. 

(S)      Common-Law     Disabilities    Not 
Removed* 

(a)  General  Rule. 

The  doctrine  of  equitable  estoppel 
does  not  generally  apply  to  married 
women  laboring  under  the  common- 
law  disabilities  as  to  their  rights.  Lewis 
V.  Apperson,  103  Va.  624,  49  S.  E.  978. 

(b)  With  Reference  to  Title  to  Land. 
In     Greneral. — ^A     married     women, 

whether  her  land  is,  or  is  not,  separate 
estate,  can  not  lose  her  title  by  estoppel 
in  pais.  It  seems  to  be  a  general  rule 
that  a  married  women  can  not  be  es- 
topped with  reference  to  her  legal  title 
to  real  estate,  since  that  can  only  be 
conveyed  according  to  the  statutory 
requirements.  Waldron  v.  Harvey,  54 
W.  Va.  608,  46  S.  E.  603;  McNeely  v. 
South  Penn  Oil  Co.,  52  W.  Va.  616, 
44  S.  E.  508;  Williamson  v.  Jones,  43 
W.  Va.  562,  27  S.  E.  411;  Tufts  v. 
Copen,  37  W.  Va.  623,  16  S.  E.  793; 
Lewis  V.  Apperson,  103  Va.  624,  49  S. 
E.  978;  Stuart  v.  Conrad,  100  Va.  128, 
40  S.  E.  624. 

LiUid  Exchanged  as  Husband's. — A 
married  woman  will  not,  by  reason  of 
estoppel  in  pais  loose  her  right  to  land 
owned  jointly  by  her  and  her  husband 
of  which  her  husband  is  negotiating 
an  exchange  in  his  name,  or  which  he 
has  exchanged  by  expressing  casually 
satisfaction  with  the  exchange  after  it 
has  been  made.  McNeely  v.  South 
Penn  Oil  Co.,  52  W.  Va.  616,  44  S.  E. 
508.  See  ante,  "Time  of,"  V,  A,  6,  b, 
(2),   (g). 

Mere  Silence. — Mere  silence  does 
not  bar  the  right  of  a  wife  to  land 
owned  jointly  by  her  and  her  husband 
where  she  knows  that  he  is  negotiating 
an  exchange  of  the  whole  land  in  his 
name  or  has  exchanged  it  as  his  sole 
land.  McNeely  v.  South  Penn  Oil  Co., 
52  W.  Va.  616,  44  S.  E.  508;  Williamson 
V.  Jones,  43  W.  Va.  562,  27  S.  E.  411. 
See  ante,  "Silence  and  Passive  Ac- 
quiescence," V,  A,  6,  b,  (3),   (c). 


The  Code  allows  a  woman  to  pass 
her  land  only  by  a  deed  joined  in  her 
by  her  husband,  and  acknowledged  by 
both.  She  can  not  convey  by  mere 
silence.  McNeely  v.  South  Penn  Oil 
Co.,  52  W.  Va.  616,  44  S.  E.  508. 

By  Fraudulent  Act.— "There  are  au- 
thorities which,  conceding  that  a  mar- 
ried woman  can  not  be  estopped  by 
her  contract,  hold  that  she  may  be 
estopped  by  a  fraudulent  act.  It  is 
needless  to  discuss  this  distinction.  It 
will  be  time  enough  to  undertake  to 
define  its  extent  when  a  case  arises 
which  renders  it  necessary."  Lewis  v. 
Apperson,  103  Va.  624,  49  S.  E.  978. 
See  also,  Stewart  v.  Conrad,  100  Va. 
128,  40  S.  E.  624,  where  it  is  held:  "It 
is  insisted  that  even  Mrs.  Stewart  is 
not  bound  by  her  deed  of  release  as 
such;  she  is  estopped  from  denying 
the  act  as  equity  will  not  allow  a  mar- 
ried woman  to  do  an  act  inducing  an- 
other to  pursue  a  line  of  action,  and 
afterwards  come  into  a  court  of  equity 
and  deny  her  power  to  perform  k. 
When  and  under  what  circumstances 
a  married  woman  will  be  considered  as 
estopped  by  her  conduct,  it  is  unneces- 
sary to  consider  in  this  case."  Sec 
ante,  "Instances,"  V,  A,  6,  b,  (4),  ee. 

"Whether  a  married  women,  by  pos- 
itive, intentional  fraud,  can  lose  her 
land,  when  her  sole  deed  will  not  devest 
her  of  it,  the  authorities  are  divided. 
I  should  say  that,  as  the  law  scrupu- 
lously limits  her  power  of  alienation  to 
only  one  mode,  she  could  not  do  so; 
that  she  could  not  do  indirectly  what 
she  could  not  do  directly  by  a  solemn 
deed,  because  it  is  the  policy  and  pos- 
itive provision  of  statute  that  she  shall 
be  disabled  by  an  act  of  hers  to  part 
with  her  land  except  in  one  way.  Bige- 
low.  Estop.  599;  Bishop.  Mar.  Wom.,  § 
488;  2  Herm.  Estop.,  §  1102."  William- 
son V.  Jones,  43  W.  Va.  562,  27  S.  E. 
411,  417. 

A  married  women  can  not  lose  her 
land,  separate  or  not  separate  estate, 
by  estoppel  by  conduct  (in  pais)  with- 
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oat  actual  fraud,  if  even  by  it. 
Waldron  v.  Harvey,  54  W.  Va.  608, 
46  S.  E.  603;  Yock  v.  Mann  (W.  Va.), 
4«  S.  E.  1019.  But  see  Williamson  v. 
Jones,  43  W.  Va.  562,  27  S.  E.  411, 
where  it  is  held:  A  married  woman 
can  not,  by  even  fraudulent  conduct, 
be  barred  under  the  principle  of  es- 
toppel in  pais  from  asserting  title  to 
land,  though  separate  estate. 

"It  is  cautious  to  observe  that  the 
law  books  say  that,  in  order  that  a 
fraud  by  a  married  women  shall  con- 
stitute an  estoppel  against  her,  it  must 
be  unconnected  with  a  contract,  be* 
cause,  as  her  contract  would  be  void, 
her  mere  conduct  connected  with  it 
would  not  operate  to  enforce  it;  but 
that  was  when  she  was  disabled  from 
contracting;  and,  now  that  our  statute 
has  fully  enabled  her  to  contract,  I 
think  that  any  fraudulent  act  which 
would  estop  her  when  not  connected 
with  a  contract  would  also  do  so 
though  connected  with  a  contract. 
This  limitation  proceeded  from  her  dis- 
ability, and,  that  having  been  removed, 
the  limitation  would  be  removed.  Bish. 
Mar.  Wem.,  §  493;  1  Pom.  Eq.  Jur., 
§  418;  Tufts  V.  Copen,  37  W.  Va.  629, 
16  S.  E.  793.  But  observe,  further,  that 
as  to  seHing  and  conveying  her  land, 
she  remains  under  limited  disability. 
WTverefore  I  am  clearly  of  opinion  that 
the  mere  silence  or  inaction  of  the  mar- 
ried women — their  quiescence,  for  it  is 
not  acquie9€ence — does  not  bar  them." 
Williamson  v.  Jones,  43  W.  Va.  562,  27 
S.  E.  411,  41T. 

Recognising  Void  Deed.— Where  a 
married  women  laboring  under  the 
common-law  disabilities  as  to  her 
rights,  makes  a  void  deed,  she  is  not 
estopped,  by  afterwards  recognizing  its 
validity,  and  allowing  the  grantee  to 
improve  the  property,  from  asserting 
her  title,  for  she  would  not  be  estopped 
therefrom  by  expressly  telling  the 
grantee  that  she  would  never  claim  any 
title  thereto.  Williamson  v.  Jones,  43 
W.  Va.  563,  27  S.  E.  411;  McNeely  v. 
South  Penn    Oil  Co.,  52  W.  Va.  616,  44 


S.  E.  508.  See  post,  "Estoppel  Not 
Created  by  Void  Contract,"  V,  D.  1. 

Right  to  Fair  Partition.— In  1835,  M. 
gjave  his  two  daughters,  Jane  and  Mar- 
garet, the  remnant  of  1,000  acres  of 
land,  amounting  to  300  or  400  acres. 
Margaret  desired  her  portion  in  some- 
thing else  and  disposed  of  her  undi- 
vided moiety  to  J.,  her  brother.  Jane 
married  and  she  and  her  husband  take 
possession  of  one  end  of  the  tract.  J. 
obtains  title  to  Margaret's  undivided 
moiety,  and  by  agreement,  in  1838,  a 
division  line  is  run  partitioning  the 
land  between  the  parties  in  interest,  to 
which  Jane,  then  married  to  G.,  never 
fully  gave  her  consent,  although  she 
stood  by  and  seemingly  acquiesced  in 
a  sale  of  J.'s  portion  to  B.  &  H.,  in 
1843,  who  took  possession  and  cleared 
up  to  the  partition  line.  Afterwards, 
in  1851,  Jane  and  her  husband  brought 
suit  for  a  partition  and  obtained  a  de- 
cree, assigning  to  them  parts  of  the 
land  sold  by  J.  to  B.  &  H.  Held,  that 
the  court  below  should  have  dismissed 
the  bill,  but  without  prejudice  to  the 
rights  of  Jane  or  her  heirs,  and  she  and 
her  heirs  are  not  bound  by  the  fraudu- 
lent acts  of  her  husband,  G.,  noy  has 
she  in  any  other  way  lost  or  surren- 
dered her  right  to  a  fair  and  equitable 
partition  of  the  land  in  question. 
Heavener  v.  Godfrey,  3  W.  Va.  426. 

"In  Heavener  v.  Godfrey,  3  W.  Va. 
426,  it  was  held,  that  a  wife  had  not 
lost  her  right  to  a  fair  partition  by  the 
fraudulent  acts  of  her  husband."  Mc- 
Neely V.  South  Penn  Oil  Co.,  52  W. 
Va.  616,  44  S.   E.  508. 

In  Heavener  v.  Godfrey,  3  W.  Va. 
426,  it  was  held,  that  a  wife  had  not 
lest  her  right  to  a  fair  partition  by  her 
explicit  participation  in  and  consent  to 
a  partition  made  by  her  husband  with 
another.  McNeely  v.  South  Penn  Oil 
Co.,  52  W.  Va.  616,  44  S.   E.  508. 

Coverture  as  Bar  to  a  Release. — A 
married  women  will  not  be  estopped 
to  set  up  her  coverture  in  bar  of  a  re- 
lease executed  by  her  in  the  absenct 
of  evidence  of  any  fraud,  misrepresen- 


Estoppel 


379 


tation,  or  concealment  on  her  part,  or 
that  the  party  released  did  not  have 
full  knowledge  of  the  fact  that  she  was 
a  married  woman  and  wnable  to  execute 
the  release.  Stewart  v.  Conrad,  100  Va. 
128,  40  S.  E.  624. 

Wife  Equitable  Owner— Legal  Title 
in  Husband.— See  ante,  "Representa- 
tions upon  Which  Credit  Extended," 
Y,  A,  6,  b,  (6), 

(3)  Where  Common-Law  Disabilities 
Removed. 
Now  that  a  married  woman  is  en- 
abled to  contract  as  if  single,  she  will 
be  bound  by  estoppel  in  pais  touching 
her  contracts  as  if  single.  Williamson 
V.  Jones,  43  W.  Va.  562,  27  S.  E.  411. 
See  also,  Tufts  v.  Copen,  37  W.  Va. 
:23,  16  S.   E.  793. 

A  married  woman  may,  by  fraudu- 
lent conduct,  be  barred  under  the  prin- 
ciple of  estoppel  in  pais  from  assert- 
ing her  title  to  personal  property  as 
she  is  competent  to  sell  that.  William- 
son V.  Jones,  43  W.  Va.  562,  27  S.  E. 
411,  417. 

Where   a   married  woman   can   con- 
tract as  a  feme  sole  and  makes  a  void 
deed,  she   is    estopped,   by   afterwards 
recognizing   its   validity,   and   allowing 
the  grantee   to   improve   the   property, 
upon  the  faith  of  a  title  given  him  by 
her    from    asserting    her    title.      She 
would  also  be  estopped  therefrom  by 
expressly  telling  the  grantee  that  she 
would   never   claim   any   title    thereto. 
Williamson  v.   Jones,   43   W.   Va.    562, 
27  S.  E.  411,  417. 

d    Heirs,  Distributees  and  Devisees. 

Sec  ante,  "Parties  and  Privies,"  II, 
A.  Heirs  at  law  can  not  success- 
fully assert  right  which  the  ancestor 
was  estopped  to  assert.  Morris  v. 
Roseberry,  46  W.  Va.  24,  32  S.  E.  1019. 

"So  far  as  appears,  he  acquiesced  in 
the  conveyance  by  the  tax  deed  to  his 
sister,  and,  if  he  thus  in  his  lifetime 
waived  his  right  to  assail  said  tax  deed, 
his  heirs  at  law  could  not  assert  such 
right  successfully."  Morris  v.  Rose-  j 
t>erry,  46  W.  Va.  24,  ZZ  S.  E.  1019. 


Where  a  married  woman  would  not 
be  estopped  to  assert  her  right  to  land 
owned  jointly  with  her  husband,  her 
heirs  will  not  be  barred  by  mere  si- 
lence, though  they  know  of  improve- 
ments put  upon  the  land  by  or  under 
the  party  claiming  the  estoppel.  Mc- 
Neely  V.  South  Penn  Oil  Co.,  52  W. 
Va.  616,  44  S.  E.  508. 

Where  a  married  woman  assigns  a 
judgment  as  a  part  of  her  separate  es- 
tate, and  dies  solvent,  leaving  her  hus- 
bjind  the  sole  devisee  and  executor  of 
her  estate;  and  he  thereafter  ratifies 
the  assignment,  and  dies  pending  a 
settlement  of  his  wife's  estate,  leaving 
tc»  beneficiaries  a  solvent  estate  consist- 
ing largely  of  the  property  acquired 
under  the  will  of  his  wife,  the  bene- 
ficiaries are  estopped  from  questioning 
the  validity  of  the  assignment.  They 
claim  under  the  husband  and  are  es- 
topped by  his  act,  recognizing  the 
validity  of  the  claim  from  setting  up 
any  defense  arising  prior  to  the  rati- 
fication of  the  assignment  by  the  hus- 
band. The  beneficiaries  did  not  rely 
')n  any  fact  or  circumstance  whatever 
arising  since  the  husband  ratified  the 
assignment.  Hughes  v.  Wilson,  2  Va. 
Dec.  315. 

e.  Cestui  Que  Trust — ^Trustee. 

See  the  title  TRUSTS  AND 
TRUSTEES. 

f.  Assignees    and    Subsequent    Pur- 
chasers. 

Assignees. — See  ante,  "Representa- 
tions Relating  to  Chooses  in  Action  and 
Negotiable  Instruments,"  V,  A,  6,  b, 
(5).  See  the  title  ASSIGNMENTS, 
vol.   1,   p.   770. 

Purchaser  without  Notice. — See  the 
titles  NOTICE;  VENDOR  AND 
PURCHASER. 

A  bona  fide  purchaser  without  notice 
of  an  estoppel  in  pais  resting  on  his 
vendor,  is  not  bound  thereby.  Citizens' 
Bank  v.  Lay,  80  Va.  436. 

C.  purchased  a  lot  and  owed  thereon 
$2,440,  evidenced  by  his  note  secured 
by  trust  deed  off  the  lot.     P.  bought 
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the  lot  of  C  and,  as  part  of  the  price, 
agreed  to  pay  the  note  when  due. 
When  due,  P.  paid  the  note  and  took 
it  up.  It  was  not  marked  'paid;  as  P. 
told  the  note  clerk  he  wanted  to  de- 
posit it  elsewhere  as  collateral.  He  did 
so  deposit  it  with  the  Citizens'  Bank. 
Afterwards  P.  sold  and  conveyed  thtf 
lot  to  L.  The  trust  deed  had  not  been 
released,  but  P.  told  L.  the  note  had 
been  paid.  Later,  the  bank  had  the 
let  advertised  for  sale  to  pay  the  note, 
and  L.  obtained  an  injunction.  L.  was 
entitled  to  rely  on  the  statement  of 
P.  that  the  note  had  been  paid  and 
was  not  estopped  from  denying  its 
existence  as  a  valid  security.  Citizens' 
Bank  v.  Lay,  80  Va.  436. 

g.    Executors,  Guardimns,  etc. 

See  ante,  "Instances,"  V,  A,  6,  b,  (3), 
(b),  bb.    See  the  titles  EXECUTORS 
AND  ADMINISTRATORS;  GUARD- 
IAN AND  WARD, 
h.     Stockholders. 

See  ante,  "Stockholders,"  II,  G. 
L    Corporations. 

See    ante,    "Corporations    from    As- 
serting Title  to  Real  Estate,"  V,  A,  6, 
b,    (9),    (a).     See   the   title    CORPO- 
RATIONS, vol.  3,  p.  542. 
j.  Counties  and  Municipalities. 

See  ante,  "Counties  and  Municipali- 
ties," II,  E. 
k.  Sute. 

See  ante,  "State,"  II,  D. 

B.      ACCEPTING      CONVEYANCE 
OR  TAKING  POSSESSION  OF 
PROPERTY. 
L  In  GeneraL 

Acceptance  of  an  estate  is  an  estop- 
pel though  there  be  no  deed.  Davis  v. 
Thomas,  5  Leigh  1. 

V.  executed  a  deed  by  which  he  con- 
veyed to  A.  and  I.  his  lands,  on  the 
consideration  that  they  should  pay  his 
debts  and  should  pay  him  $500  a  year 
for  his  life.  A.  and  I.  did  not  execute 
the  deed,  but  they  accepted  it  and  took 
possession  and  held  the  lands.  Held, 
that  they  were  personally  liable  for  the 


debts  of  V.    Vanmeter  v,  Vanmeters,  3 
Gratt.  148. 

8.    Grantee  or  Purchaser. 

If  the  grantee  assert  no  other  title 
than  that  from  the  common  grantor, 
he  will  be  precluded  from  denying  that 
his  grantor  had  title  which  he  con- 
veyed. Boiling  V.  Teel,  76  Va.  487. 
See  also,  the  title  VENDOR  AND 
PURCHASER. 

A  grantee  relying  upon  the  title  he 
derives  from  his  grantor  can  not  be 
htard  to  question  that  title  or  to  in- 
voke an  outstanding  title  in  other  per- 
sons.   Boiling  V.  Teel,  76  Va.  487. 

If  vendee  buys  up  a  better  title  than 
that  of  vendor,  and  latter  was  guilty 
of  no  fraud,  he  can  only  be  compelled 
to  refund  the  amount  paid  for  better 
title.  Vendee  can  not  disavow  vend- 
or's title.  "The  vendor  and  the  vendee 
stand  in  the  relation  of  landlord  and 
tenant."  Roller  v,  Effinger,  88  Va. 
641,  14  S.  E.  347. 

Where  one  is  let  into  possession  of 
land  under  conveyance  from  another, 
and  enjoys  the  property,  he  can  not 
set  up  want  of  title  in  such  other  per- 
son, or  his  incapacity  to  convey,  to  de- 
feat an  action  by  such  other  person 
for  the  recovery  of  possession.  Luth- 
eran Church  V,  Arkle,  49  W.  Va.  92,  3S 
S.  E.  486. 

Where  defendants  to  an  action  of 
ejectment  do  not  attempt  to  show  title 
in  any  other  person  than  the  plaintiff, 
but  claim  under  him,  and  seek  to  de- 
fend their  possession  by  virtue  of  a 
contract  of  purchase,  they  are  estopped 
from  denying  his  title.  McClung  v. 
Echols,  5  W.  Va.  204;  Emerick  v. 
Tavener,  9  Gratt.  220. 

"A  corporation  conveyed  land  upon 
condition  that  if  the  grantee  should 
sell  or  manufacture  intoxicating  liq- 
uors on  the  premises,  the  title  should 
revert  to  the  grantor.  The  grantee  tak- 
ing possession  was  held  to  be  estopped 
from  denying  the  validity  of  thetitlt 
conveyed  or  the  corporate  existence  of 
the  grantor,  when  sued  by  the  grantor 
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for  the  premises,  upon  breach  of  the 
condition."  Lutheran  Church  v.  Arkle, 
49  W.  Va.  92,  38  S.  E.  486. 

Purchaser  under  Executory  Con- 
tract.— A  vendee  who  enters  under  an 
executory  contract  which  leaves  the  le- 
gal title  where  it  was,  and  contem- 
plates a  future  conveyance,  enters  in 
subordination  to  it,  holds  under  and 
relies  upon  it  to  protect  his  possession 
in  the  meantime.  And  in  such  case, 
where  one  is  in  under  the  owner  of  the 
Icgral  title,  a  privity  exists  which  pre- 
cludes the  idea  of  a  hostile,  tortious 
possession,  which  could  silently  ripen 
into  a  title  by  adverse  possession  under 
the  statute  of  limitations.  Clarke  v. 
McClure,  10  Gratt.  305. 

8.  Parties   Claiming  Title  from  Com- 
mon Source. 

"'Where  parties  claim  title  from  one 
person  as  a  common  source,  they  are 
estopped  from  denying  the  title  of  the 
original  claimant  from  whom  they  de- 
rive title.*  Herman  on  Est,  §  593." 
Summerfield  v.  White,  54  W.  Va.  311, 
46  S.  E.  154.  See  the  title  EJECT- 
MENT, vol.  4,  p.  871. 

Where  plaintiff  and  defendant  claim 
title  from  same  source,  neither  can 
question  its  validity.  Boiling  v.  Teel, 
76  Va.  487. 

Where  both  plaintiff  and  defendant 
in  ejectment  derive  title  from  a  com- 
mon grantor,  the  plaintiff  need  not 
trace  his  title  back  of  that  grantor,  as 
the  validity  of  his  title  can  not  be  dis- 
puted by  either  party.  Chesterman  v. 
Boiling,  102  Va.  471,  46  S.  E.  470. 

1  Lessor. 

Acceptance  of  Rent.— Acceptance  of 
rent  is  an  estoppel  though  there  be  no 
deed.  Davis  v,  Thomas,  5  Leigh  1. 
See  also,  the  title  LANDLORD  AND 
TENANT. 

Lessor  from  Bona  Fide  Effort  to 
Protect  Property.— The  refusal  of  one 
of  several  joint  lessors  to  sell  to  the 
lessee  a  right  of  way  for  a  railway  over 
other  lands  not  leased  does  not  estop 
snch  lessor  from  taking  advantage  of 


a  provision  in  the  lease  rendering  it 
void  if  a  right  of  way  for  a  railway  to 
the  leased  premises  is  not  obtained  by 
condemnation  or  otherwise  in  a  given 
time.  The  mere  existence  of  a  lease 
does  not  impose  an  obligation  to  grant 
the  right  of  way,  nor  estop  the  lessor 
from'  a  bona  fide  effort  to  protect  his 
property  from  serious  injury.  Laurel 
Creek,  etc.,  Co.  v.  Browning,  99  Va. 
528,  39  S.  E.  156. 
5.  Tenant 

See  the  title  LANDLORD  AND 
TENANT. 

A  tenant  can  not  dispute  his  land- 
lord's title.  Rakes  v.  Rustin  Land  Co., 
2  Va.  Dec.  156;  Lock  v.  Frashier,  79 
Va.  409;  Jordan  v.  Katz,  89  Va.  628,  16 
S.  E.  866;  Suttle  v,  Richmond,  etc.,  R. 
Co.,  76  Va.  284;  Hurst  v.  Dulany,  84 
Va.  701,  5  S.  E.  802;  Turpin  v.  Saun- 
ders, 32  Gratt.  27;  Allen  v.  Paul,  24 
Gratt.  332;  Miller  v.  Williams,  15  Gratt. 
213;  Alderson  v.  Miller,  15  Gratt.  279; 
Emerick  v.  Tavener,  9  Gratt.  220; 
Stewart  v,  Andrews,  1  Va.  Dec.  449; 
Lutheran  Church  v.  Arkle,  49  W.  Va. 
92,  38  S.  E.  486;  Bodkin  v.  Arnold,  45 
W.  Va.  90,  30  S.  E.  154;  Wade  t/.  South 
Penn  Oil  Co..  45  W.  Va.  380,  32  S.  E. 
169;  Voss  V.  King,  38  W.  Va.  607,  18 
S.  E.  762;  Voss  z/.  King,  33  W.  Va. 
236,  10  S.  E.  402;  Marmet  Co.  r.  Arch- 
ibald, 37  W.  Va.  778,  17  S.  E.  299; 
Campbell  v.  Fettcrman,  20  W.  Va.  398; 
McFarland  v.  Douglass,  11  W.  Va.  637; 
Gale  V,  Oil  Run,  etc.,  Co.,  6  W.  Va. 
200;  McClung  v.  Echols,  5  W.  Va.  204. 
See  also,  Reusens  v.  Lawson,  91  Va. 
226,  21  S.  E.  347;  Wilcher  v.  Robert- 
son, 78  Va.  602;  Clark  v,  McClure,  10 
Gratt.  305;  Bushong  v.  Rector,  32  W. 
Va.  317,  9  S.  E.  225,  distinguishing 
Emerick  v.  Tavener,  9  Gratt.  220. 

In  the  case  of  a  lessee  who  is  in  un- 
der the  owner  of  the  legal  title,  a 
privity  exists  which  precludes  the  idea 
of  a  hostile,  tortious  possession,  which 
could  silently  ripen  into  a  title  by  ad- 
verse possession  under  the  statute  of 
limitations.  Clark  v.  McClure,  10 
Gratt.  305. 


282 


Estoppel 


e.  Mortgagor. 

See  the  title  MORTGAGES. 

In  the  case  of  a  mortgagor  who  is 
in  under  the  owner  of  the  legal  title, 
a  privity  exists  which  precludes  the 
idea  of  a  hostile,  tortious  possession, 
which  could  silently  ripen  into  a  title 
by  adverse  possession  under  the  stat- 
ute of  limitations.  Clarke  v.  McClure, 
10  Gratt.  305. 

7.  Trustee. 

Acceptance  of  a  trust  estops  the 
trustee  from  denying  the  title  of  the 
person  for  whom  he  holds.  "Under  no 
circumstances  can  a  trustee  claim  or 
set  up  a  claim  to  the  trust  property  ad- 
verse to  the  cestui  que  trust.  Nor  can 
he  deny  his  title."  Morris  v.  Morris, 
48  W.  Va.  430,  37  S.  E.  570.  See  also, 
Clarke  v,  McClure,  10  Gratt.  305.  See 
the  title  TRUSTS  AND  TRUSTEES. 

8.  Cestui  Que  Trust. 

In  the  case  of  a  cestui  que  trust,  who 
is  in  under  the  owner  of  the  legal  title, 
a  privity  exists  which  precludes  the 
idea  of  a  hostile,  tortious  possession, 
which  could  silently  ripen  into  a  title 
by  adverse  possession  under  the  stat- 
ute. Clarke  v.  McClure,  10  Gratt.  305. 
Sec  the  title  TRUSTS  AND  TRUS- 
TEES. 
9w  Derisees  and  Legatees. 

Claiming  under  and  against  the  same 
will  is  inadmissible  in  law.  Burton  v. 
Brown,  22  Gratt.  1;  Fifield  v,  Van- 
wyck,  94  Va.  557,  27  S.  E.  446;  Lewis 
V.  Overby,  31  Gratt.  601;  Hughes  v. 
Wilson,  2  Va.  Dec.  315.  See  the  title 
WILLS. 

When  a  legatee  receives  money  un- 
der a  will,  he  thereby  concludes  him- 
self from   afterwards   claiming  against 
it      Burton  v.  Brown,  22  Gratt.  1. 
10.  Heirs  and  Distributees. 

Acceptance  and  Use  of  Advance- 
ment.— Where  a  child  accepts  and  uses 
an  advancement  which  was  given  him 
upon  condition  that  it  should  be  re- 
ceived in  full  of  his  share  of  his  fa- 
ther's estate,  he  is  estopped  from  de- 
nying  the   express    conditions   thereof 


contained  in  the  instrument  by  virtue 
of  which  he  receives  it.  If  he  does  not 
want  to  be  bound  thereby  he  should 
not  receive  it.  Coffman  v.  Coffman,  41 
W.  Va.  8,  23  S.  E.  523.  Sec  the  titles 
ADVANXEMENTS,  vol.  1,  p.  189; 
DESCENT  AND  DISTRIBUTION, 
vol.  4,  p.  609. 

C.  INCONSISTENT  POSITIONS. 

1.  In  GeneraL 

A  party  can  not  occupy  inconsistent 
grounds  or  positions;  and,  where  he 
has  an  election  between  inconsistent 
courses  of  action,  he  will  be  confined 
to  that  which  he  first  adopts.  Georgia 
Home  Ins.  Co.  v,  Goode,  95  Va.  751, 
30  S.  E.  366;  Bettman  v.  Harness,  42 
W.  Va.  433,  26  S.  E.  271.  See  also, 
Chesapeake,  etc.,  R.  Co.  v.  Walker,  100 
Vs^.  69,  40  S.  E.  633.  "'Any  decisive 
act  of  the  party,  done  with  knowledge 
of  his  rights  and  of  the  facts,  deter- 
mines his  election  and  works  an  es- 
toppel.' Bigelow  on  Estoppel  (3d  Ed.) 
562;  Webster  v.  Phoenix  Ins.  Co.,  36 
Wis.  57;  and  2  Wood  on  Insurance,  § 
526."  Georgia  Home  Insurance  Co.  v, 
Goode,  95  Va.  751,  30  S.  E.  366.  See 
the  title  WAIVER. 

2.  Inconsistent   Positions  and  Admis- 

sions in  Legal  Proceedings, 
a.  In  GeneraL 
(1)  Doctrine  Stated 

"A  party  is  forbidden  to  assume  suc- 
cessive positions  in  the  course  of  a 
suit  or  series  of  suits,  in  reference  to 
the  same  fact  or  state  of  facts,  which 
are  inconsistent  with  each  other  and 
mutually  contradictory."  Chesapeake, 
etc.,  R.  Co.  V.  Rison,  99  Va.  18.  37  S. 
E.  320.  To  the  same  effect,  see  Hast 
V.  Piedmont,  «tc.,  R.  Co.,  52  W.  Va. 
396,  44  S.  E.  155.  See  also,  Frazer  v. 
Bevill,  11  Gratt.  9. 

"  'Where  a  party  assumes  a  certain 
position  in  a  legal  proceeding,  and  suc- 
ceeds in  maintaining  it,  he  can  not 
thereafter,  simply  because  his  interests 
have  changed,  assume  s^  contrary  posi- 
tion, especially  if  it  be  to  the  prejudic 
of  a  party  who  has  acquiesced  in  the    po- 
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sition  formerly  taken  by  him.*  Davis 
r.  Wakelee,  156  U.  S.  689,  15  Sup.  Ct. 
555,  39  L.  Ed.  578.  To  the  same  effect, 
Daniels  v.  Tearney,  102  U.  S.  415,  26 
L.  Ed.  187;  11  Am.  &  Eng.  Ency.  L. 
(2d  Ed.)  446;  opinion  in  Weston  v. 
Ralston,  48  W.  Va.  170,  36  S.  E.  446." 
LeComte  v.  Carson  (W.  Va.),  49  S.  E. 
238;  Chesapeake,  etc.,  R.  Co.  v.  Rison, 
99  Va.  18,  37  S.  E.  320;  Rhea  v.  Shields, 
103  Va.  305,  49  S.  E.  70. 

**  *A  party  can  not  recover  on  a  state- 
ment of  facts  entirely  at  variance  with, 
and  inconsistent  with,  claims  set  up  by 
him  in  a  prior  suit  for  the  same  cause.' 
Xote  3,  7  Am.  &  Eng.  Ency.  L.  3." 
Weston  V.  Ralston,  48  W.  Va.  170,  36 
S.  E.  446. 

Having  assumed  one  position,  he  and 
his  privies  are  thereafter  estopped 
from  assuming  a  conflicting  position 
touching  the  same  subject  matter. 
Chesapeake,  etc.,  R.  Co.  v.  Rison,  99 
Va.  18,  37  S.  E.  320;  Weston  v.  Ral- 
ston, 48  W.  Va.  170,  36  S.  E.  446.  See 
ante,  "Parties  and  Privies,"  II,  A. 

(2)  Doctrine  Illustrated. 

The  vendee  of  property  sold  under 
decree  in  a  creditors'  suit  against  D. 
had  notice  of  a  suit  setting  up  the 
cla'm  of  D.'s  children  thereto  in  the 
right  of  their  deceased  mother.  The 
property  was  deeded  to  such  vendee, 
though  knocked  off  to  the  insolvent, 
and,  as  he  had  asserted  title  as  the 
actual  purchaser  in  the  children's  suit, 
he  was  held  to  be  estopped  to  deny 
that  he  was  such  purchaser.  Simpson 
V.  Dugger,  88  Va.  963,  14  S.  E.  760. 

The  fact  that  a  suit  to  enjoin  the 
collection  of  municipal  taxes  because 
defendant  town  has  forfeited  its  char- 
ter is  brought  against  the  town  does 
not  admit  that  the  charter  is  not  for- 
feited. Hornbrook  v.  Elm  Grove,  40 
W.  Va.  543,  21  S.  E.  851. 

A  party  in  a  suit  against  cotrespass- 
ers  alleged  that  one  of  them  had  been 
released.  The  remaining  defendants 
pleaded  not  guilty,  and  also  pleaded 
^.jcord  and  satisfaction  on  which  issue 


was  joined.  It  was  held,  that  as  the 
plea  of  not  guilty  put  in  issue  the  al- 
legations of  the  declaration,  and  thus 
threw  on  the  plaintiff  the  burden  of 
proving  them,  the  defendants  were  es- 
topped to  use  them  as  evidence  to 
prove  and  sustain  their  plea  of  accord 
and  satisfaction.  As  to  that  plea  and 
all  facts  necessary  to  sustain  it,  the 
onus  probandi  was  upon  them,  and 
they  could  not  resort  to  the  plaintiff's 
allegations  in  his  declaration  to  aid 
them  in  it  after  having  denied  the  same 
by  their  plea  of  the  general  issue. 
Bloss  V.  Plymale,  3  W.  Va.  393. 

Material  Facts  of  Former  Adjudica- 
tion.— A  person  who  relies  upon  an  ad- 
judicatioii  as  an  estoppel  can  not  dis- 
pute the  truth  of  the  material  fact  on 
which  such  adjudication  is  predicated. 
Buford  V.  Adair,  43  W.  Va.  211,  27  S. 
E.  260. 

Those  under  whom  the  defendant  in 
error  claims  have  heretofore  recov- 
ered damages  for  unlawfully  erecting 
a  dam,  he  is  now  estopped  from  recov- 
ering damages  for  failure  to  keep  in 
repair  the  same  dam.  Chesapeake,  etc., 
R.  Co.  V,  Rison,  99  Va.  18,  37  S.  E.  320. 

Where  the  defendant  relies  on  an  in- 
quisition and  judgment  of  the  court 
authorizing  the  construction  of  a  mill 
dam  as  the  grounds  of  his  defense,  he 
can  not  deny  the  ownership  of  the 
land  by  the  applicant  for  the  mill. 
Calhoun  v.  Palmer,  8  Gratt.  88. 

Insist  upon  Attachment  Lien. — A 
mortgage  was  executed  by  a  Pennsyl- 
vania railroad  company  authorized  un- 
der its  charter  to  build  a  road  "from 
Pittsburg,  Pennsylvania,  in  the  direc- 
tion of  Steubenville,  Ohio,  to  the 
Pennsylvania  State  line."  The  said 
mortgage  grants  the  whole  of  their 
"railroad;"  and  other  property  "situ- 
ated between  and  at  the  terminus  of 
their  railway  at  the  city  of  Pittsburg 
and  the  boundary  line  of  the  state  of 
Virginia  in  the  counties  of  Alleghany 
and  Washington  in  the  state  of  Penn- 
sylvania."     It    conveyed    no    prooerty 
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whatever  in  the  state  of  Virginia.  An 
attaching  creditor*  in  this  state  bid 
upon  property  at  the  sale  under  such 
mortgage  in  the  state  of  Pennsylvania. 
It  was  held,  such  attaching  creditor  is 
not  estopped  to  insist  upon  his  attach- 
ment lien  on  the  property  in  this  state, 
as  the  attached  lands  are  not  included 
in  the  mortgage.  Chapman  v,  Pitts- 
burg, etc.,  R.  Co.,  26  W.  Va.  299. 

To  Question  Validity  of  Executory 
Limitation. — Where  the  validity  of  the 
limitation  over  in  a  will  was  recog- 
nized in  a  formal  appeal,  in  requiring 
new  security  from  the  life  tenants,  at 
the  instance  of  those  claiming  as  re- 
maindermen, it  can  not  afterwards  be 
claimed  that  the  limitation  was  void 
for  remoteness.  Hawthorne  v,  Beck- 
with,  89  Va.  786,  17  S.  E.  241. 

Decree  Conformable  to  Position 
Taken. — When  one  takes  a  position  in 
a  judicial  proceeding,  and  a  decree  is 
made  conformable  thereto,  and  an- 
other party  relies  upon  it,  and  acquires 
property  under  the  decree,  he  that 
takes  such  position  is  estopped  from 
afterwards  claiming  contrary  to  such 
position  to  the  prejudice  of  the  other 
party.  LeComte  v.  Carson  (W.  Va.), 
49  S.  E.  238. 

Specific  Performance  Denied — Suit 
to  Reform  and  Enforce. — "An  unsuc- 
cessful plaintiff  in  a  suit  for  the  spe- 
cific performance  of  a  contract  was  not 
permitted  to  maintain  a  suit  to  reform 
the  contract  and  enforce  it  as  reformed. 
Black  on  Judgments,  §  632;  Simpson 
V.  Dugger,  88  Va.  963,  14  S.  E.  760." 
Chesapeake,  etc.,  R.  Co.  v.  Rison,  99 
Va.  18,  37  S.  E.  320. 

b.    Admissions  during  Course  of  Judicial 

Proceedings. 
(1)  In  GeneraL 

"  *An  admission  made  during  the 
course  of  judicial  proceedings,  whether 
it  be  direct,  or  by  inference  from  the 
position  assumed,  the  relief  sought,  or 
the  defense  set  up,  will  estop  the  one 
who  makes  it  from  subsequently  as- 
serting  any   claim    inconsistent    there- 


with.' 4  Am.  Eng.  Dec.  in  Eq.  304." 
Weston  V.  Ralston,  48  W.  Va.  170,  36 
S.  E.  446;  LeComte  v.  Carson  (W.  Va.), 
49  S.  E.  238. 

"A  party  who  has  alleged  in  his 
pleadings  the  existence  of  a  fact,  or 
expressly  admitted  it  in  the  facts 
agreed  in  the  case,  will  not  be  per- 
mitted in  that  case  to  question  the  ex- 
istence of  such  fact."  National  Build- 
ing, etc.,  Ass'n  v,  Ashworth,  91  Va.  706, 
22  S.   E.  621, 

A  defendant  can  plead  as  many  mat- 
ters of  law  and  fact  as  to  him  may 
seem  necessary  to  defense,  and  the 
facts  stated  in  one  or  more  of  them 
can  not  be  used  as  evidence  or  admis- 
sion to  disprove  anything  contained  in 
the  others,  nor  to  sustain  the  plain- 
tiff's declaration.  Therefore,  where  a 
defendant  has  pleaded  not  guilty  in  an 
action  of  trespass  for  taking  and  car- 
rying away  the  goods  of  another,  and 
also  specially  pleaded  justification  by 
reason  of  being  in  the  service  of  the 
Confederate  States  of  America,  and 
the  special  pleas  have  been  demurred 
to  and  the  demurrer  sustained,  it  is 
error  for  the  circuit  court  to  permit 
the  plaintiff  to  offer  the  special  pleas 
to  go  to  the  jury  to  prove  the  trespass; 
and  to  instruct  the  jury  that  the  de- 
fendant is  estopped  on  the  issue  joined 
on  the  plea  of  not  guilty,  from  deny- 
ing the  alleged  trespass.  And  if  the 
plaintiff  fails  to  prove  the  allegations 
of  the  declaration  by  other  evidence 
independent  of  the  defendant's  special 
pleas,  the  plaintiff  can  not  recover. 
Nadenbousch  v.  Sharer,  2  W.  Va.  285. 

Existence  of  Incorporation.  —  The 
fact  of  incorporation  of  a  company 
can  not  be  called  in  question  by  a  party 
who  has  alleged  that  fact  in  his  plead- 
ing, or  expressly  admitted  it  in  the 
facts  agreed  in  the  case.  National 
Building,  etc.,  Ass'n  v.  Ashworth,  91 
Va.  706,  22  S.  E.  521,  1  Va.  Law  Reg. 
519. 

Admission — Party  Praying  to  Be 
Admitted  as  Defendant — ^A  party  who 
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files  a  petition  in  a  cause  praying  to  be 
admitted  as  a  party  defendant,  and  in 
his  petition  admits  a  fact,  can  not 
thereafter,  when  so  admitted,  deny  that 
fact  in  his  answer  to  the  bill.  Mc- 
Clanahan  v.  Hockman,  96  Va.  392,  31 
S    E.  516. 

(2)  Held  to  Defenses  Set  Up  in  Plead- 
ings. 

"Defendants  must  be  held  to  the  de- 
fenses set  up  in  their  pleadings. 
Campbell  v.  Bowles,  30  Gratt.  652; 
Highman  v.  Stewart,  38  Mich.  513; 
Davis  V,  Thomas,  5  Leigh  1;  Hayes  v. 
Mutual  Protection  Ass'n,  76  Va.  225." 
Tatum  V.  Ballard,  94  Va.  370,  26  S.  E. 
871. 

Defendants  in  a  suit  in  chancery  who 
deny  in  their  answer  that  they  are 
bound  by  a  personal  decree  rendered 
against  them  on  a  bond  in  a  foreclo- 
sure suit  in  another  state,  can  not  aft- 
erwards claim  that  the  bond  was 
merged  in  the  decree  the  validity  of 
which  they  deny.  Tatum  v.  Ballard, ' 
34  Va.  370,  26  S.  E.  871. 

<3)  Allegations  in  Former  Declaration 
or  Petitiotu 

Where  land  is  conveyed  in  consider- 
ation that  grantee  pay  grantor's  debts, 
and  grantee  subsequently  conveys  part 
to  grantor's  mother  in  satisfaction  of 
one  of  said  debts,  and  F.  and  G.,  cred- 
itors of  grantor,  filed  petitions  in  bank- 
-uptcy  to  set  aside  the  conveyances  as 
fraudulent,  and  a  compromise  being 
made,  the  bankruptcy  proceedings 
were  abandoned,  the  grantor's  mother 
fi^ave  her  notes,  secured  on  the  land 
conveyed  to  her,  to  pay  certain  of  her 
son's  debts;  afterwards  another  of  his 
creditors  instituted  suit  to  subject  this 
land  to  his  debts,  and  under  decree  in 
this  suit,  F.  was  one  of  the  purchasers, 
the  averment  of  fraud  in  said  petition 
docs  not  estop  F.  from  maintaining 
that  he  was  an  innocent  purchaser. 
Penn  v.  Penn,  88  Va.  361,  13  S.  E.  707. 

Where,  in  a  suit  by  a  depositor 
against  a  bank  to  recover  a  balance  al- 
leged to  be  due,  the  plaintiff  stated  that 


the  suit  was  for  the  benefit  of  certain 
other  parties,  and  he  recovered  judg- 
ment, such  statement  did  not  estop 
him  from  claiming  the  funds  in  a  sub- 
sequent suit  in  which  the  bank  endeav- 
ored to  set  off  against  the  balance  a 
debt  due  from  the  others,  the  depos- 
itor explaining  that  what  he  meant 
was  that,  in  case  he  failed  to  recover 
the  alleged  balance,  the  other  parties 
would  be  liable  for  it  to  him,  and  it 
appearing  that  the  debt  due  the  bank 
had  been  contracted  prior  to  the  state- 
ment. Nolting  V.  National  Bank  of 
Virginia,  99  Va.  54,  37  S.  E.  804. 

A  tenant  obtained  an  injunction  to 
restrain  a  trespass  and  declared  in  his 
bill  that  the  defendant  was  a  sole  tres- 
passer, and  afterwards  brought  his  ac- 
tion against  his  landlord  for  commit- 
ting the  trespass  and  dispossessing  him 
of  the  property  he  claimed  to  have 
leased  from  him.  Held,  that  a  plea  of 
estoppel  in  the  second  action  to  deny 
what  he  claimed  in  the  first  was  prop- 
erly rejected.  Robrecht  v.  Marling,  29 
W.  Va.  765,  2  S.  E.  827. 

Bills  of  exception,  2,  3,  4  and  5,  are 
to  the  rejection  of  four  several  pleas 
in  bar,  which  attempt  to  set  up  the 
fact  as  an  estoppel  that  Robrecht,  the 
plaintiff,  had  in  his  bill  and  other 
pleading  in  the  injunction  suit  against 
Silas  W.  Wharton  claimed  that  Silas 
W.  Wharton  was  sole  trespasser,  and, 
without  the  authority  of  Marling,  had 
dispossessed  him,  whereas  in  this  ac- 
tion in  his  declaration  he  claims  that 
Wharton  was  incited  to  commit  the 
trespass  by  Marling.  There  is  no  es- 
toppel here.  It  does  not  appear  that 
by  anything  he  said  or  did  in  that  suit 
he  put  Marling  in  any  worse  position 
than  he  otherwise  would  have  occu- 
pied. He  might  have  been  honestly 
mistaken  as  to  the  facts,  when  he  filed 
his  bill.  There  was  no  res  judicata  in 
that  case,  so  he  is  not  estopped  by  the 
record.  See  Robrecht  v.  Wharton,  2 
S.  E.  793.  Indeed,  the  pleas  are  not 
that  he  was  estopped  by  the  record. 
The  pleas  were  properly  rejected.    Ro- 
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brccht  V.  Marling,  29  W.  Va.  765,  2  S. 
E.   827,  832. 

(4)  Statements  in  Answer  in  Another 
Case. 

Where  a  party  to  a  suit  made  a  state- 
ment in  an  answer,  parties  claiming 
under  him  were  held  not  estopped  to 
contest  the  statement;  but  that  it  had 
only  the  effect  of  an  admission  as  evi- 
dence. Hast  V.  Piedmont,  etc.,  R.  Co., 
52  W.  Va.  396,  44  S.  E.  155;  Tabb  v. 
Cabell,  17  Gratt.  160.  See  also,  Penn  v. 
Penn,  88  Va.  361,  13  S.  E.  707. 

In  a  suit  against  parties  claiming  un- 
der C,  plaintiffs  rely  on  statements  in 
the  answer  of  C.  in  another  case.  The 
parties  claiming  under  C.  are  not  es- 
topped by  these  statements;  but  they 
have  only  the  effect  of  admissions  or 
declarations,  not  made  in  the  plead- 
ings in  the  cause,  and  their  weight  is 
to  be  ascertained  by  the  circumstances 
connected  with  them.  Tabb  v.  Cabell, 
17  Gratt.  160. 

In  such  a  case  the  parties  claiming 
under  C.  are  not  concluded  by  the  ad- 
missions of  C.  of  the  legal  rights  of 
the  plaintiffs  in  the  subject  in  contro- 
versy.    Tabb  V.  Cabell,  17  Gratt.  160. 

C,  under  whom  defendant  claims, 
having  stated  in  her  answer  in  another 
case,  that  a  certain  arrangement  was 
made  by  the  consent  of  the  parties  in- 
terested, the  defendant  must  be  bound 
by  this  admission,  unless  he  can 
clearly  establish  that  it  was  made  un- 
der a  mistake.  Tabb  v.  Cabell,  17 
Gratt.  160. 

(6)  Inconsistent  Defenses  in  Separate 
Causes. 

A  party  in  a  suit  will  not  be  estopped 
from  setting  up  a  defense  on  the 
ground  that  it  is  inconsistent  with  the 
defense  he  made  in  another  suit  by 
other  plaintiffs,  unless  the  fact  of  such 
inconsistency  distinctly  appears.  Nor 
is  the  judgment  in  the  first  suit,  or  the 
opinion  of  the  judge  in  it  competent 
evidence  for  the  plaintiffs  in  the  sec- 
ond suit,  to  show  the  nature  of  the  title 


set  up  in  it  by  the  defendants.     Bar- 
gamin  V.  Clarke,  20  Gratt.  544. 

"It  would  seem  to  be  very  clear, 
upon  principle,  that  this  rule  can  not 
be  applied  in  any  case,  in  the  absence 
of  clear  proof,  that  the  party  had,  in 
the  previous  case,  made  use  of  a  de- 
fense inconsistent  with  that  which  he 
proposes  to  use  in  the  subsequent  case. 
In  a  case  in  which  the  fact  distinctly r 
appears,  the  rule  is  eminently  wise  and* 
just,  because  it  prevents  a  fraud  upon 
the  administration  of  justice.  But, 
when  the  fact  is  to  be  made  out  by  in- 
ference and  conjecture  only,  as  to  the 
character  of  the  first  defense,  and  it 
can  not  be  said  to  be  established  with 
certainty,  it  would  be  a  violation  of 
the  plainest  justice  to  apply  the  rule." 
Bargamin  v.  Clarke,  20  Gratt.  544. 

In  1819,  L.  conveys  a  lot  of  ground 
to  C,  in  trust,  to  pay  certain  debts, 
some  of  which  are  upon  execution  in 
the  hands  of  the  sheriff,  and  the  other 
is  due  to  the  father  of  C.  Ten  years 
after,  the  father  dies  and  makes  C.  his 
executor  and  one  of  his  residuary  leg- 
atees. The  lot  is  never  sold  under  the 
deed  of  L.,  but,  in  1839,  C.  takes  posses- 
sion of  it  and  encloses  it,  and  some 
years  after  leases  it,  in  his  own  name 
to  R.  for  eight  years.  In  1854,  W., 
claiming  it  under  another  title,  sues  R. 
for  it,  and  C,  being  then  dead,  his  heirs 
make  themselves  parties  and  defend 
the  suit,  and  obtain  a  final  judgment  in 
1867.  Then  the  heirs  of  L.  sue  the  heirs 
of  C.  for  the  lot,  alleging  that  C.  took 
and  held  possession  as  trustee  under 
the  deed,  and  his  heirs  held  under  the 
trust,  and  defended  the  action  on  that 
title.  The  heirs  of  C.  deny  this,  claim 
that  C.  took  possession  for  himself, 
and  he  and  they  have  so  held  for 
twenty-eight  years,  and  they  defended 
the  suit  for  themselves.  It  was  held, 
that  the  heirs  of  C.  are  not  estopped  to 
defend  the  suit  for  themselves.  Bar- 
gamin V.  Clarke,  20  Gratt.  544. 

As  to  Dedication  of  Land  by  Rail- 
way   Company. — In    an    action    by   the 
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owner  of  a  village  lot  against  a  railroad 
company  for  damage  to  4  lot  resulting 
from  the  taking  of  a  street  near  the  lot 
by  the  company  for  its  tracks,  the 
company  gave  oral  evidence  to  show 
in  defense  or  mitigation  of  damages, 
that  the  company  had  dedicated  a  street 
or  way  over  a  lot  owned  by  it  in  lieu 
of  the  street  tJiken  for  its  tracks,  and 
thus  took  the  position  that  such  ded- 
ication had  been  made.  Afterwards, 
in  other  suits,  it  sought  to  deny  such 
dedication,  so  as  to  defeat  or  mitigate 
a  recovery  of  damages.  It  was  held, 
that,  in  such  action,  an  attorney  of  the 
railroad  company  in  adducing  evidence 
to  prove  such  dedication  and  making 
such  defense  of  dedication,  does  not 
bind  the  company  against  its  denial  in 
another  suit  of  such  dedication  for 
the  purpose  of  defeating  or  mitigating 
a  recovery  of  damages.  Hast  v.  Pied- 
mont, etc.,  R.  Co.,  52  W.  Va.  396,  44 
S.  E.  155. 

"There  was  no  plea  of  such  dedica- 
tion, nothing  of  record  to  signally  and 
explicitly  manifest  that  the  company 
admitted  as  a  binding  fact  the  fact  of 
dedication.  It  simply  gave  some  evi- 
dence to  show  it  and  asked  instructions 
upon  the  theory  of  dedication.  The 
estoppel  is  inferential,  not  so  plainly 
manifested  as  if  in  an  answer  or  plea." 
Hast  V.  Piedmont,  etc.,  R.  Co.,  52  W. 
Va.  396,  44   S.   E.   155. 

c.  To  Deny  Service  of  Process. 

"In  Hill  V.  Woodward,  78  Va.  765, 
775,  in  which  the  record  showed  that 
the  party  had  not  been  served  witli 
process  at  all,  but  in  which  the  party 
had  stood  by  and  seen  the  property 
sold  without  making  objection  to  the 
sale,  the  court  uses  this  language:  'By 
her  conduct,  as  disclosed  by  the  record, 
the  appellant  is  estopped  from  ques- 
tioning the  verity  of  the  record.  Her 
evident  knowledge  of  the  pendency  of 
this  suit  and  its  object,  her  seeming 
acquiescence,  and  her  delay  and  refusal 
to  spej^k,  though  not  served 'with  no- 
tice   in    the     regular     way,     makes     it 


proper  for  her  to  remain  silent,  now 
that  others  have  acquired  rights  while 
she  was  standing  by  in  silence,  if  not 
in  actual  acquiescence.  It  was  not 
only  competent  for  her  to  speak  in 
time,  and  be  made  a  party,  if  she  hao 
not  been,  but  it  was  her  duty.*"  Lan- 
caster V.  Barton,  92  Va.  615,  24  S.  E. 
251.  See  also,  the  title  SERVICE  OF 
PROCESS. 
d.  To  Take  Advantage  of  Nonsuit. 

C.  &  J.  sue  B.  in  assumpsit.  B.  pleads 
tjeneral  issue.  Jury  impaneled  April 
15,  1895.  Plaintiff  fails  to  appear,  court 
enters  nonsuit  and  judgment  for  five 
dollars  damages  and  costs.  Plaintiffs 
at  once  move  to  set  aside  nonsuit,  and 
ask  leave  to  file  amended  declaration, 
which  motion  is  entered  of  record. 
Plaintiffs,  on  June  29,  1895,  sue  out 
writ  on  amended  declaration,  and  tile 
amended  declaration  at  August  rules. 
On  February  14,  1896,  plaintiffs  set  out 
another  writ,  and  at  March  rules,  1896, 
filed  their  second  amended  declaration, 
and  on  April  17,  1896,  defendant  ap- 
peared and  demurred,  and  pleaded  non- 
assumpsit  to  said  two  amended  decla- 
rations. A  jury  was  impaneled,  the 
issue  tried,  and  verdict  and  judgment 
for  plaintiffs.  Held,  that  under  W. 
Va.  Code,  ch.  134,  §  3,  defendant,  not 
having  taken  advantage  of  the  nonsuit 
below,  is  estopped,  after  trial,  verdict 
and  judgment,  from  raising  the  ques- 
tion in  this  court.  Connolly  v.  Bruner, 
48  W.  Va.  71,  35  S.  E.  927. 

e.  To  Deny  Effect  of  Nunc  Pro  Tunc 
Orders. 

Where  a  plea  and  statement  of 
grounds  of  defense  are  offered  by  one 
of  several  defendants  and  received  by 
the  court  at  one  term,  but  the  order  of 
the  court  at  that  term  states  that  there 
was  no  appearance  for  the  defendants, 
and  gives  judgment  against  all  of  them, 
and,  at  a  subsequent  term,  by  agree^ 
ment  of  parties  shown  by  the  record, 
a  nunc  pro  tunc  order  is  entered  show- 
ing the  filing  of  said  statement  of  de* 
fenses  and  special  plea,  and  issues  are 
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m^de  up  thereon  and  tried,  treating  the 
judgment  at  the  former  term  as  set 
aside,  the  plaintiff  is  thereafter  es- 
topped to  deny  that  such  was  the  effect 
of  the  nunc  pro  tunc  order.  Rocky 
Monnt  Loan,  etc,  Co.  v.  Price,  103  Va. 
298,  49  S.  E.  73. 

f .  To  Deny  That  Injunction  Was  Provi- 

dently Awarded* 
One  is  estopped  to  deny  in  appellate 
court  that  an  injunction  was  provi- 
dently awarded,  or  that  the  bond  was 
proper  in  form  and  substance  where  he 
has  sued  out  and  maintained  the  in- 
junction for  a  long  time,  given  the 
bond,  and  kept  and  used  the  property. 
Wray  v.  Davenport,  79  Va.  19.  See 
also,  the  title  INJUNCTIONS. 

g.  To  Assert  That  Property  Was  Kot 

Subject  to  Levy. 

See  the  title  FORTHCOMING  AND 
DELIVERY  BONDS.  See  also,  the 
title  EXECUTIONS. 

h.  To  Deny  Regularity  or  Validity  of 
Forthcoming  Bond. 

See  the  title  FORTHCOMING  AND 
DELIVERY  BONDS. 

i.  To  Deny  Validity  of  Judicial  Sales. 
At  Solicitation  of  Persons  Sui  Juris. 

— A  party  who  is  sui  juris  is  equitably 
estopped  from  objecting  to  the  validity 
of  a  sale  made  at  his  own  solicitation. 
Rhea  v.  Shields,  103  Va.  305,  49  S.  E. 
70,  citing  Fairfax  v.  Muse,  4  Munf.  124; 
Williamson  v.  Jones,  39  W.  Va.  231,  19 
S.  E.  436,  25  L.  R.  A.  222. 

Lands  of  Persons  under  Disabilities. 
— Although  proceedings  instituted  un- 
der Va.  Code,  1887,  §  2616  (Va.  Code, 
1904,  p.  1332),  authorizing  the  sale  of 
land  of  minors  s^nd  persons  under  dis- 
ability, are  irregular,  yet  where  the 
minors,  after  reaching  majority,  file 
amended  pleadings  requesting  the  sale 
of  the  property,  they  are  equitably  es- 
topped from  objecting  to  the  validity  of 
the  sale.  Rhea  v.  Shields,  103  Va.  305, 
49  S.  E.  70.  See  the  titles  INFANTS; 
SEPARATE  ESTATE  OF  MAR- 
RIED WOMEN. 


j.  Estoppel  to  AppeaL 

See  the  title  APPEAL  AND  ER- 
ROR, vol.  1,  pp.  474,  609. 

k.  Estoppel  to  Rely  on  AppeaL 

See  the  title  DISMISSAL,  DISCON- 
TINUANCE AND  NONSUIT,  vol.  4, 
p.  712. 

1.  Invited  Error — ^Errors  Committed  by 

Appellant. 
(1)  In  General. 

See  the  tide  APPEAL  AND  ER- 
ROR, vol.  1,  pp.  608,  609. 

"In  3  Cyc.  242,  it  is  said  that,  in  gen- 
eral: 'The  appellant  or  plaintiff  in  er- 
ror will  not  be  permitted  to  take  ad- 
vantage of  errors  which  he,  himself, 
committed,  or  invoked  or  induced  the 
trial  court  to  commit,  or  which  were 
the  natural  consequences  of  his  own 
neglect  or  misconduct.' "  Freer  v. 
Davis,  52  W.  Va.  1,  43  S.  E.  164. 

(3)   Consenting  to  Jurisdiction. 

"While  the  authorities  are  in  con- 
flict, the  better  rule  would  seem  to  be 
that,  as  consent  can  not  confer  juris- 
diction, a  plaintiff  against  whom  judg- 
ment is  rendered  is  not  estopped  to  as- 
sert, upon  appeal  or  error,  that  the 
court  to  which  he  resorted  had  no  ju- 
risdiction of  the  subject  matter  of  the 
suit,  or  of  the  person  of  the  defend- 
ant." Freer  v.  Davis,  52  W.  Va.  1,  43 
S.  E.  164. 

A  plaintiff  upon  whose  bill  there  is  a 
final  decree  and  adjudication  against 
him,  upon  matters  set  up  in  the  bill,  is 
not  estopped  to  assert,  upon  appeal, 
that  the  court  to  which  he  resorted  had 
no  jurisdiction  of  the  subject  matter. 
Freer  v.  Davis,  52  W.  Va.  1,  43  S.  E. 
164.     See  the  title  JURISDICTION. 

(S)  As  to  Instructions. 

"A  party  can  not  invite  the  court  to 
commit   error  by  asking  for  an   erro- 

I  neous  instruction,  and  be  permitted  aft- 
erwards to  have  the  verdict  set  aside 
for  the  error  into  which  the  court  has 
been  thus  misled.  Kimball  v.  Friend, 
95  Va.  125,  27  S.   E.  901;   Home    Life 

I  In.s.  Co.  V.  Sibert,  96  Va.  403,  31  S.   E. 
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519."  Richmond  Traction  Co.  v,  HilcU- 
brand,  98  Va.  22,  34  S.  £.  888. 

Where  an  instruction  has  been  asked 
for  by  a  party,  and  is  modified  by  the 
court  so  as  to  conform  exactly  to  an- 
other instruction  asked  for  by  such 
party  ^nd  given  by  the  court,  he  can 
not  be  heard  in  the  appellate  court  to 
object  to  the  modification  which  thus 
conforms  to  what  he  has  asked  for  and 
obtained.  Baltimore,  etc.,  R.  Co.  v. 
Few,  94  Va.  82,  26  S.  E.  406.  See  the 
title  INSTRUCTIONS. 

,m.  To  Deny  Constitutionality  of  Law. 

" '  It  is  well  settled  as  a  general  prop- 
osition, subject  to  certain  exceptions 
not  necessary  to  be  here  noted,  that 
where  a  party  has  availed  himself  for 
his  benefit  of  an  unconstitutional  law, 
he  can  not,  in  a  subsequent  litigation 
with  others  not  in  that  position,  aver 
its  unconstitutionality  as  a  defense,  al- 
though such  unconstitutionality  may 
have  been  pronounced  by  a  competent 
judicial  tribunal  in  another  suit.  In 
such  cases  the  principle  of  estoppel  ap- 
plies with  full  force  and  conclusive 
effect;'  citing  Ferguson  v.  Landram,  5 
Bush  (Ky.)  230;  1  Id.  548;  Van  Hook 
V.  Whitlock,  26  Wend.  43;  Lee  v.  Til- 
lotson,  24  Id.  337;  People  v.  Murray,  5 
Hill  (N.  Y.)  468;  City  of  Burlington  v. 
Gilbert,  31  Iowa  356;  B.  C.  R,  &  M.  R. 
R-  Co.  v.  Stewart,  39  Id.  267.  See  also, 
Cooley  Const.  Lim.,  marg.  p.  181;  Roa- 
noke V.  Berkowitz,  80  Va.  616,  623." 
Purcell  V,  Conrad,  84  Va.  557,  5  S.  E. 
545. 

Whether  an  act  be  constitutional  or 
not,  a  party,  who  has  tstken  the  benefit 
thereof  and  claimed  under  it  in  his  bill, 
is  estopped  from  contesting  its  validity. 
Purcell  V,  Conrad,  84  Va.  557,  5  S.  E. 
545. 

n.  To  Deny  Jurisdiction  of  Supreme 
Court  over  Constitutionality  of 
Statute. 

One  who  has  restrained  an  oyster  in- 
spector from  collecting  fees  and  fines 
under  Va.  Code,  1887,  §  2134,  as 
amended  bx  act  of  March  5,  1894,  on 


the  ground  that  the  act  is  uncenstiltt- 

tional,  can  not  dtspule  tke  juns^ietiott 
of  the  supreme  court  of  appeals  %• 
which  an  appeal  may  be  taken  ki  ill 
cases  involving  the  con8titutk>nali^  oi 
a  statute.  Thomas  v.  Rawi,  2  Va.  Dec 
113,  citing  Com.  v.  Chaffin,  87  Va.  Mf, 
12  S.  E.  972. 

D.  ESTOPPEL  BY  CONTRibCT. 
1.  Estoppel  Not  Created  by  Void  Coo- 
tract. 

See  ante,  "Underlying  Principles  aad 
Purpose  of  Doctrine/'  I,  B. 

A  contrs^ct  that  is  void  as  being 
against  public  policy  can  not  create  an 
estoppel.  An  unlawful  agreement  can 
not  defeat  a  lawful  right.  Tate  v. 
Building  Ass'n,  97  Va.  74,  33  S.  E.  861. 

An  agreement  between  two  persons 
that  one  of  them  shall  make  a  contract 
with  a  third  person  for  the  benefit  af 
tlie  other,  which  contract  would  be 
unUwful,  can  not  constitute  aa  estop- 
pel to  a  claim  against  the  intended  ben- 
eficiary who  has  received  from  sach 
third  person  the  fruits  of  a  lawful  con- 
tract substituted  for  that  which  woaM 
have  been  unlawful.  Tate  v.  Building 
Ass'n,  97  Va.  74,  33  S.  E.  382. 

One  who  has  failed  to  carry  out  an 
unlawful  contract,  and  h^s  entered  into 
a  different  contract  which  is  in  all  re- 
spects legal,  can  not  be  defeated  in  an 
action  on  the  valid  contract  on  the 
ground  that  !ie  was  in  pari  delicto  with 
the  defendant  in  the  first  contract.  Tate 
V.  Building  Ass'n,  97  Va.  74,  33  S.  E. 
382. 

"The  supreme  court  of  Indiana^,  in 
Mattox  V.  Hightshue,  39  Ind.  95,  caa- 
cerning  a  married  woman's  void  deed, 
says:  'A  party  can  never  be  estopped 
by  an  act  that  is  illegal  and  void.'" 
Central  Land  Co.  v,  Laidley,  32  W.  Va. 
134,  9  S.  E.  61,  64.  See  ante,  "In- 
stances," V,  A,  6,  b,  (4),  (a),  ee;  "Mar- 
ried Women,"  V,  A,  9,  c. 

If  3^  deed  from  husband  and  wife  con- 
veying land  of  the  wife  be  void  as  t^ 
her  because  of  defective  certificate  of 
her  examination  and  acknowledgment, 
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and  after  the  death  of  her  husband  she 
convey  the  land  to  another  with  notice 
of  the  former  deed,  yet  the  second  pur- 
okaser  will  not  be  affecitd  by  such  no- 
tics,  the  former  deed  being  void  and 
pass'tmg  no  right,  legal  or  equitable, 
and  the  second  purchaser  does  not  hold 
the  land  as  trustee  for  the  first  pur- 
chaser, and  equity  will  not  compel  him 
to  convey  to  the  first  pvrcfaaser,  nor 
will  it  enjoin  the  second  purchaser  from 
prosecuting  an  action  of  ejectment  to 
recover  the  land  from  the  first  pur- 
chaser's possession  or  that  of  his 
vendee.  Though  during  coverture  the 
wife  bring  suit  against  her  husband  and 
others  to  assert  her  right  to  land  ac- 
quired by  her  husband  in  his  name 
with  the  consideration  paid  by  such 
first  purchaser,  reciting  in  her  pleading 
that  she  had  executed  such  deed  to 
such  first  purchaser  and  received  the 
consideration,  and  obtained  a  decree 
giving  her  such  land,  and  declaring  h 
her  separate  estate,  that  will  not  estop 
hex,  or  such  second  purchaser,  from  re- 
covering the  land  from  the  first  pur- 
chaser or  his  vendee.  Central  Land 
Co.  V.  Laidley,  32  W.  Va.  184,  9  S. 
E.  61. 

3.  Contrac.ual  Estoppel  by  Conduct  in 
Pais  Evidenced  by  Record. 

'*In  the  case  of  Findley  v,  Findley, 
42  W.  Va.  372,  26  S.  E.  433,  an  answer 
hied  after  final  decree,  on  motion  to 
correct  the  same  for  error,  was  held  to 
be  'a  contractual  estoppel  by  conduct 
in  pais  evidenced  by  record.' "  Briggs 
•.  Enslow,  44  W.  Va.  499,  29  S.  E. 
lOOa,  1010. 

A  personal  representative  who  was 
a  necessary  party  has  not  been  served 
with  original  process,  and  a  final  de- 
cree without  him  was  entered.  He 
afterwards  filed  a  paper  called  an  "an- 
swer" to  obviate  the  effect  of  the  failure 
to  serve  fcim  with  process.  It  was  held, 
that  the  appellants  had  right  to  com- 
plain of  this  error,  because  taking  a 
decree  against  them  without  the  pres- 
ence   of    the   administrator   would    not 


bind  the  administrator,  s^nd  he  could 
sue  them,  and  make  them  pay  over 
again;  but  the  administrator  estops 
himself  by  filing  the  paper  called  an 
answer.  The  circuit  court  said:  "It 
is  said  this  error  could  not  be  waived 
by  the  administrator,  and  the  paper 
could  not  have  the  effect  to  do  away 
with  the  error.  I  have  queried  as  to 
in  what  light  this  paper  should  be 
viewed.  It  is  not  a  release  of  error, 
because,  the  administrator  not  being 
before  the  court,  no  error  exists  against 
him  to  be  released,  but  the  error  was 
against  the  appellants.  It  is  not  an 
answer,  because  the  c^se  had  ended. 
It  could  not  be  considered  an  answer 
to  the  motion  to  reverse,  founded  only 
on  error  of  law.  What  is  it?  It  is  a 
release  of  any  demand  of  recovery  by 
the  administrator,  an  agreement  not 
to  hold  them  responsible,  a  release  of 
action,  and  an  agreement  that  the  de- 
cree may  be  held  an  estoppel  against 
him  as  if  a  party.  He  says  he  had  no- 
tice of  the  suit.  He  was  a  party,  but 
not  served  with  original  process;  but 
he  waives  such  service.  The  decree  is 
binding  on  him,  not  as  res  judicata, 
perhaps,  but  as  a  contractual  estoppel, 
and  by  conduct  in  pais  evidenced  by 
record."  Findley  v,  Findley,  42  W.  Va. 
372,  26  S.  E.  433,  435. 
S.  Partnership  Contracts. 

Where  partners  make  a  valid  settle- 
ment of  their  partnership  transactions, 
they  are  concluded  by  such  settlement 
as  to  any  matters  embraced  therein. 
Foster  v.  Rison,  17  Gratt.  321.  See  the 
title  PARTNERSHIP. 
4.  Contracts  by  Municipalities. 

See  ante,  "Counties  and  Municipali- 
ties,"  II,   E. 

E.  EQUITABLE  ELECTION. 

See  the  titles  DOWER,  vol.  4,  p. 
811;  WILLS.  See  also,  the  title 
TRUSTS  AND  TRUSTEES. 

F.  ELECTION  OF  REMEDIES. 

See  the  title  ELECTION  OF  REM« 
EDIES,  vol.  4,  p.  921. 


Estoppel 


291 


"Judge  Cooley,  delivering  the  opin- 
ion of  the  court  [in  the  case  of  Barn- 
ard ZK  German-American  Seminary,  49 
Mich.  444,  13  N.  E.  811]  says:  'Es- 
toppels in  pais  are  called  equitable  es- 
toppels, not  because  their  recognition 
IS  peculiar  to  equitable  tribunals,  but  be- 
cause they  arise  upon  facts  which  ren- 
der their  application,  in  the  protection 
of  rights,  equitable  and  just.  Courts  of 
equity  recognize  them  in  cases  of  equi- 
table cognizance,  but  the  courts  of 
common  law  just  as  res^dily  and  freely. 
Sebright  v.  Moore,  33  Mich.  92;  Max- 
well V.  Bay  City  Bridge  Co.,  41  Mich. 
453,  2  N.  W.  639;  Kid  v.  Mitchell,  1  Nott 
&  McC.  334,  9  Am.  Dec.  702;  Dezell 
V.  Odell,  3  Hill,  215,  38  Am.  Dec.  628; 
Horn  V.  Cole,  75  111.  516;  and  it  is  never 
necessary  to  go  into  equity  for  the 
mere  purpose  of  obtaining  the  benefit 
of  an  equitable  estoppel  when  the  case 
is  not  otherwise  of  equitable  jurisdic- 
tion.'" Hoge  V.  Fidelity,  etc.,  Co.,  103 
Va.  1,  12,  48  S.   E.  494. 

"The  doctrine  of  equitable  estoppel 
is  pre-eminently  the  creature  of 
equity."  Norfolk,  etc.,  R.  Co.  v.  Per- 
due, 40  W.  Va.  442,  21  S.  E.  755,  859. 

G.    JURISDICTION    OF    COURTS 
OF  LAW  AND  EQUITY. 

The  defense  of  equitable  estoppel  is, 
as  a  rule,  as  available  in  courts  of  law 
as  in  courts  of  equity,  and  the  relief 
is  as  full  and  as  adequate  in  the  one 
as  in  the  other,  and  where  the  two 
courts  have  concurrent  jurisdiction  of 
the  subject  matter,  the  defense  must 
be  made  in  that  one  which  first  ac- 
quires jurisdiction  except  in  those  cases 
v.'here  the  jurisdiction  of  the  law  court 
is  conferred  by  q  statute  which  pro- 
vides otherwise.  Hoge  v.  Fidelity, 
etc.,  Co.,  103  Va.  1,  48  S.  E.  494. 

"This  court,  however,  in  the  case  of 
Hanly  v.  Watterson,  39  W.  Va.  214,  19 
S.  E.  536,  held,  that  equity  is  the  proper 
forum  in  which  to  assert  an  equitable 
estoppel."  Norfolk,  etc.,  R.  Co.  v.  Per- 
due, 40  W.  Va.  442,  21  B.  E.  755,  758. 
Bee  also,  Poling  v.  Maddox,  41  W.  Va. 


779,  24  S.  E.  999,  where  it  is  held,  that 
an  assurance  by  a  creditor  which  in- 
duced a  surety  to  take  no  steps  to  se- 
cure himself,  is  avoidable  in  equity  as 
an  estoppel  in  pais,  but  not  at  law. 
Jones  V.  Fox,  20  W.  Va.  370. 

Ejectment. — Parol  evidence  to  estab- 
lish a  case  of  equitable  estoppel,  and 
upon  that  to  recover  in  ejectment,  is 
inadmissible.  The  remedy,  if  any,  is 
in  equity.  Suttle  v.  Richmond,  etc., 
R.  Co.,  76  Va.  284.  See  the  title 
EJECTMENT,  vol.  4,  p.  871. 

"In  Mills  V.  Graves,  38  111.  455,  466, 
where  the  precise  question  was  in- 
volved, Walker,  C.  J.,  says:  'Had  the 
4cts  which  were  proved  constituted  an 
estoppel,  it  would  have  been  simply 
an  equitable  right,  incapable  of  asser- 
tion in  a  court  of  law.  There  can  be 
no  pretense  that  mere  oral  declaration 
can  ever  transfer  the  legal  title,  and 
equitable  titles  and  demands  are  not 
cognizable  in  a  court  of  law.  *  *  ♦ 
After  careful  examination  of  the  ad- 
judged cases,  we  are  unable  to  find  that 
such  estoppels  can  be  made  available 
in  a  court  of  law.* "  Hanly  v.  Watter- 
son, 39  W.  Va,  214,  19  S.  E.  536.' 

VL  Necessity  and  Mode  of 
Pleading. 

A.  IN  GENERAL. 
Where  No  Opportunity  to  Plead- — It 

is  a  well-settled  principle  that  where 
there  is  no  opportunity  of  pleading  an 
estoppel,  it  is  to  be  held  conclusive 
when  offered  in  evidence.  Carroll 
Co.  V.  Collier,  22  Gratt.  302. 

Must  Be  Distinctly  Charged.— Where 
a  mere  equitable  estoppel  is  set  up  as 
a  defense,  it  must  be  distinctly  charged. 
Newport  News,  etc.,  Co.  v.  Lake,  101 
Va.  334,  43  S.  E.  566.  See  also,  Van- 
bibber  V.  Beirne,  6  W.  Va.  168,  177; 
Smith  V.  Gott,  51  W.  Va.  141,  41  S.  E. 
175.  See  ante,  "Certainty  Essential  to 
All   Estoppels,"  I,  C. 

Must  Be  Asserted  Affirmatively. — 
The  doctrine  of  equitable  estoppel,  al- 
though it  appes^rs  defensive  in  its  na- 
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turc,  to  be  available  at  all,  must  be  as- 
serted affirmatively.  Miller  v.  Lorentz, 
39  W.  Va.  160,  19  S.  E.  391. 

Averments  Sufficient.— A  bill  alleged 
that  the  complainant  purchased  from  a 
father  a  tract  of  land  which  he  had 
previously  conveyed  to  certain  of  his 
children;  that  the  complainant  knew 
nothing  of  the  existence  of  the  deed; 
that  he  purchased  in  good  faith  and 
that  the  purchase  was  made  with  the 
knowledge,  acquiescence  and  consent 
of  the  children.  It  was  held,  that  these 
allegations  sufficiently  charge  an  estop- 
pel, although  they  do  not  state  whether 
the  children  were  adults.  Virginia 
Iron,  etc.,  Co.  v.  Roberts,  103  W.  Va. 
661,  49  S.   E.  984. 

B.     WHEN      DEFENSE     IS     THE 
GENERAL  ISSUE. 

Matter  of  estoppel  may  be  relied  on 
in  evidence  by  the  plaintiff  when  the 
only  defense  is  the  general  issue,  for 
the  reason  that  the  estoppel  in  such 
case  can  not  be  pleaded.  Hayer  v. 
Mutual  Protection  Ass'n,  76  Va.  225; 
Pettit  V.  Jennings,  2  Rob.  676.  Carroll 
Co.  V.  Collier,  22  Gratt.  302;  Davis  v. 
Thomas,  5  Leigh  1;  Muhleman  t/.  Nat. 
Ins.  Co.,  6  W.  Va.  508,  523.  See  also, 
Despard  v.  County  of  Pleasants,  23  W. 
Va.  318. 

A  party  can  not  be  called  on  to  show 
his  estoppel  until  his  adversary  has 
attempted  to  use  the  improper  defense. 
Davis  V.  Thomas,  5  Leigh  1;  Muhleman 
V.  Nat.  Ins.  Co.,  6  W.  Va.  508. 

"When  the  matter  to  which  the  es- 
toppel applies  is  specially  pleaded,  then 
the  estoppel  must  be  especially  re- 
plied or  it  can  not  avail."  The  estop- 
pel must  be  set  up  in  special  replica- 
tion. Hayes  v.  Mutual  Protection 
Ass'n,  76  Va.  225;  Davis  v.  Thomas,  5 
Leigh  1;  Carroll  Co.  v.  Collier,  22 
Gratt  302;  Pettit  v.  Jennings,  2  Rob. 
676;  Muhleman  v.  Nat.  Ins.  Co.,  6 
W.  Va.  508.  See  also,  Despard  v. 
County  of  Pleasants,  23  W.  Va.  318; 
Long  V.  Campbell,  37  W.  Va.  665,  17 
S.  E.  197. 


"In  the  case  of  Davis  v.  Thomas,  5 
Leigh  1,  it  was  held  that,  'Matter  oi 
estoppel  can  not  be  relied  on  unless  it 
be  pleaded,  when  the  matter  to  be  con- 
cluded appears  on  the  record.' "  Muh> 
leman  v.  Nat.  Ins.  Co.,  6  W.  Va.  508, 
523. 

In  action  on  policy,  to  plea  that  as- 
sured exaggerated  cost  of  property, 
replication  was  that  she  estimated  cost, 
and  that  company's  agent  then  and 
there  inspected  the  property,  was  as 
well  informed  as  to  its  cost  as  she  was, 
concurred  in  her  estimate  and  inserted 
it  in  her  application.  Held,  it  is  a 
good  replication  in  estoppel.  Fire  Ins. 
Co.  V.  West,  76  Va.  575;  Virginia  Fire 
and  Marine  Ins.  Co.  v.  Saunders,  86 
Va.  969,  11  S.  E.  794. 

Upon  a  motion  by  a  high  sheriflE 
against  a  deputy  and  his  sureties,  they 
file  a  special  plea;  and  the  plaintiff  re- 
plies specially,  and  relies  on  the  facts 
therein  stated  and  especially  on  the 
bond  as  an  estoppel;  though  the  rep- 
lication has  not  the  peculiar  commence- 
ment and  conclusion  of  a  pleading  by 
way  of  estoppel.  A  demurrer  to  the 
replication  should  not  be  sustained. 
Cecil  V.  Early,  10  Gratt.  198. 

VII.  Evidence  and  Burden   of 
Proof. 

See  the  title  EVIDENCE. 

A.     ADMISSIBILITY    OF    PAROL 
EVIDENCE. 

See  generally,  the  title  PAROL 
EVIDENCE. 

Ejectment — See  ante,  "Jurisdiction 
of  Courts  of  Law  and  Equity,"  V,  G. 
See  the  title  EJECTMENT,  vol.  4,  p. 
871. 

Action  on  Insurance  Policy. — In  ac- 
tions upon  insurance  policies  it  is  per- 
missible to  show  by  parol  evidence  that 
representatives,  as  written  in  the  ap- 
plication for  the  insurance,  ought  not 
to  be  used  against  the  assured  upon 
the  ground  of  efiuitable  estoppel.  Vir- 
ginia Fire  &  Marine  Ins.  Co.  v.  Goode, 
9o  Va.  762,  30  S.   E.  370;   Lynchburg 
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Fire  Ins.  Co.  v.  West,  76  Va.  575.  Sec 
the  tides  INSURANCE;  PAROL 
EVIDENCE. 

B.  WEIGHT  OF  EVIDENCE  AND 
BURDEN  OF  PROOF. 

The  burden  of  proof  rests  on  the 
party  relying  apon  an  estoppel,  and  it 
mast  be  made  to  appear  affirmatively 
by  clear,  precise  and  unequivocal  evi- 
dence. Boiling  V.  Petersburg,  3  Rand. 
563;  Taylor  v.  Cussen,  90  Va.  40,  43,  17 
S.  E,  721;  Newport  News,  etc.,  Co.  v. 
Lake,  101  Va.  334,  43  S.  E.  566.  See 
^Iso,  Robertson  v,  Breckinridge,  98  Va. 
5«9,  37  S.  E.  8;  Jordan  v,  Buena  Vista 
Co.,  95  Va.  S85,  28  S.  E.  321;  Hast  v. 
Piedmont,  etc.,  R.  Co.,  52  W.  Va.  396, 
44  S.  E.  155;  Water  Co.  v.  Browning, 
53  W.  Va.  436,  44  S.  E.  267.  See  ante, 
"CerUinty  Essential  to  All  Estoppels," 
I,  C. 

"As  fraud  is  not  presumed,  but  when 
charged  must  be  strictly  proven,  the 
authorities  uniformly  hold  that  the  evi- 
dence to  establish  an  estoppel  by  con- 
duct must  be  clear,  precise,  and  un- 
equivocal." Boiling  V.  Petersburg,  3 
Rand.  563,  576."  Taylor  v,  Cussen,  90 
Va.  40,  17  S.  E.  721;  Vanbibber  v, 
Beirne,  6  W.  Va.  168;  Lorentz  v. 
Lorentz,  14  W.  Va.  809. 

The  evidence  in  the  case  must  clearly 
establish  an  estoppel.  Newport  News, 
etc,  Co.  V.  Lake,  101  Va.  334,  43  S.  E. 
566;  Hast  V.  Piedmont,  etc.,  R.  Co.,  52 
W.  Va.  396,  44  S.  E.  155. 

Where  a  party  became  the  purchaser 
of  a  single  bill,  and  claims  that,  before 
purchasing  the  same,  he  informed  the 
maker  of  his  intention,  and  such  maker 
replied  it  was  all  right,  and  that  he 
would  as  soon  pay  him  as  the  original 
payee,  which  is  denied  by  the  maker, 
such  claim  must  be  sustained  by  a  pre- 
ponderance of  testimony  to  constitute 
an  estoppel.  Heavner  v.  Morgan,  41 
W.  Va.  428,  23  S.  E.  874. 

Bridence  Insufficient. — It  was  in- 
utted  "that  the  delay  of  the  app«llees 
m  denying  the  execution  of  the  bond. 


their  consent  to  the  order  for  an  ac- 
count, their  appearance  before  the  com- 
missioners as  witnesses,  and  the  testi- 
mony given  by  them  estopped  them 
from  relying  upon  the  defense  of  non 
est  factum.  *  *  *  The  appellees 
neither  made  nor  attempted  to  set  up 
any  defense  until  they  tendered  their 
plea  of  non  est  factum."  It  was  held, 
that  "their  consenting  to  a  decree  for 
an  account,  to  which  they  had  no  right 
to  object;  their  testifying  before  the 
commissioner  as  witnesses  for  the  dep- 
uty treasurer  that  they  had  heard  the 
treasurer  admit  that  the  sum  due  from 
his  deputy  was  much  less  Hxan  he  now 
claimed;  their  failure  to  make  any  de- 
fense until  the  account  came  in  show- 
ing the  balance  due  from  the  deputy, 
are  circumstances  to  be  considered  in 
passing  upon  the  plea  of  non  est 
factum."  Repass  v,  RichnK)nd,  99  Va. 
508,  39  S.   E.  160. 

An  executor  had  borrowed  money  of 
his  wife  for  the  purpose  of  paying  the 
debts  of  his  decedent's  estate.  The 
testator's  widow  had  induced  the  wife 
to  allow  the  use  of  her  money  in  that 
way.  The  executor,  his  wife  and  the 
widow  expected  that  the  wife  would  be 
reimbursed  from  the  estate.  A  legatee 
states:  "I  know  that  he  did  use  his 
wife's  money  in  that  way,  as  well  as  I 
could  know  it  without  just  seeing  it 
handed  to  the  parties  to  whom  it  was 
paid.  Somewhere  between  1869  and 
1871  we  had  frequent  conferences  in 
the  family — that  is,  between  mother, 
brother  and  myself,  and  in  a  general 
way  including  my  sisters,  Eliza  and 
Emma,  about  the  debts  then  due  by  my 
father's  estate,  and  it  was  agreed  that 
certain  money  of  brother's  wife 
amounting  to  something  like  $1,600,  to 
the  best  of  my  recollection,  should  be 
applied  to  the  payment  of  these  debts 
^-can't  say  now  what  debts  they  were. 
Have  frequently  heard  mother  express 
her  gratification  at  the  safe  investment 
which  had  been  made  of  Mrs.  Virginia 
Breckinridge's  money  in  debts  due  ^ 
my  father's  estate,  and  know  that  we 
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aU  recopiizc  the  fact  that  these  debts 
had  been  discharged  in  that  way/' 
There  are  other  statements  of  like  char- 
acter scattered  through  the  record. 
Robertson  v.  Breckinridge,  98  Va.  569, 
37  S.  E.  8. 

On  the  other  hand,  it  is  shown  by 
the  deposition  of  Miss  Eliza  Breckin- 
ridge and  Mrs.  Robertson  that,  while 
they  had  heard  this  matter  spoken  of 
in  a  general,  way,  they  were  not  in- 
formed as  to  the  sum  advanced,  nor  as 
to  the  debts  to  which  it  was  applied; 
that  is  was  never  mentioned  to  them 
except  in  a  casual  and  conversational 
way,  and  never  as  a  matter  of  busi- 
ness. It  was  held,  there  is  no  evidence 
that  there  was  such  knowledge  of,  and 
acquiescence  in,  the  transaction  upon 
the  part  of  those  in  interest  before  the 
money  was  received  and  used  by  the 
executor,  as  would  bind  the  appellants 
by  estoppel.  Robertson  v.  Breckin- 
ridge, 98  Va.  569,  675,  37  S.  E.  8. 


VIII.  Inatructions. 

An  addendum  to  a  proper  instruc- 
tion, to  the  jury,  in  the  following  lan- 
guage: "Or  unless  the  jury  should 
believe  from  the  evidence  that  the  de- 
fendant permitted  the  said  bond  to  be 
sent  forth,  or  held  out  to  the  plaintiff, 
as  his  (the  defendant's)  deed,  and 
thereby  induced  the  plaintiff  to  act 
upon  such  representation  or  assurance, 
in  which  case  the  defendant  would  be 
estopped  from  showing  that  the  bond 
is  not  his  deed,  and  that  he  never  ex- 
ecuted it."  Held;  to  be  a  proper  in- 
struction. Although  the  addendum 
might  have  been  strengthened  by  the 
statement,  that  the  defendant  know- 
ingly permitted,  yet,  I  think,  there  can 
be  no  reasonable  objection  to  it,  even 
in  the  language  with  which  it  is  clothed. 
Black  V.  Campbell,  6  W.  Va.  51.  See 
ante,  "Knowledge  of  Facts  or  Gross 
Negligence  by  Person  Making  Repre- 
sentation," V,  A,  6,  c. 


Estovers. 

See  the  title  LANDLORD  AND  TENANT. 

Ustraxs. 

See  the  titles  ANIMALS,  vol.  1,  p.  383;  SHIPS  AND  SHIPPING. 

Ustrepement. 

See  the  title  WASTE. 

ET  CETERA.— A  special  plea  concluded  thus,  "and  this,  etc."  It  was  held, 
that  the  et  cetera  can  not  be  construed  to  imply  a  verification,  or  a  conclusion 
to  the  country,  and  is  bad  on  special  demurrer.  The  court  said:  "An  et 
cetera  may  be  allowed  to  supply  what  must  necessarily  be  inferred  from  what  is 
expressed.  But  in  this  plea  the  words  inserted  will  equally  admit  of  a  con- 
clusion to  the  court  or  jury,  and  therefbre  the  court  can  not  supply  the  words 
omitted  by  any  necessary  implication;  besides,  this  defect  is  specially  demurred 
to."    Cooke  V.  Beale,  1  Wash.  313. 

A  cause  having  been  brought  on  to  be  heard  upon  the  bill,  answer,  demurrer, 
exhibits,  etc.,  it  will  be  held,  that  as  everything  else  is  specified,  the  "etc." 
•refers  to  the  replication  to  the  answer.     Coles  v.  Hurt,  75  Va.  380. 

In  holding  that  the  act  of  assembly  approved  February  29,  1896,  to  prevent 
pool  selling,  etc.,  had  but  one  object,  but  was  broader  than  its  title,  the  court 
said:  "It  is  claimed  on  behalf  of  the  commonwealth  that  the  defect  is  cured 
by  the  use  of  the  words  'and  so  forth,'  but  in  this  view  we  can  not  concur. 
The  provision  of  the  constitution  is  mandatory.     We  think  it  is  a  wise  and 
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salutary  provision,  but  whether  it  be  or  not,  it  is  the  law  of  the  land,  and 
must  be  obeyed.  To  hold  that  the  legislature  could,  by  the  use  of  such  a 
phrase  as  *and  so  forth'  supply  an  omission  and  cure  an  otherwise  defective 
title  would  be  to  fritter  away  the  constitutional  provision,  and  render  it  illusive 
and  nugatory.  See  Cooley  on  Const.  Lim.  (6th  Ed.),  P-  174.  These  wordt 
express  nothing,  and  amount  to  nothing  as  a  compliance  with  this  constitutional 
requirement."     Lacey  v.  Palmer,  93  Ga.  159,  166,  24  S.  E.  930. 

Ether. 

See  the  title  LANDLORD  AND  TENANT. 

ET  SIC  NON  EST  FACTUM.— And  so  it  is  not  his  act.  American,  etc., 
Co.  V.  Burlack,  35  W.  Va.  647,  14  S.  E.  319,  323, 

As  to  plea  of  non  est  factum,  see  generally,  the  title  PLEADINGS.  See 
also,  the  titles  BILLS,  NOTES  AND  CHECKS,  vol.  2,  p.  489;  BONDS,  vol.  %, 
p.  557;  ESCROW,  ante,  p.  145 

EVENING.— In  State  v.  Griggs,  34  W.  Va.  78,  11  S.  E.  740,  741,  it  is  said: 
"The  word  evening  is  indefinite,  and  when  it  begins  is  not  fixed  and  certain  by 
usage,  and  often  includes  a  part  of  the  afternoon.  According  to  Webster,  it  in 
strictness,  commences  at  sunset,  and  continues  during  twilight,  and  night 
commences  with  total  darkness." 

EVERY. — A  city  ordinance  imposing  a  specific  license  tax  "on  every  attor- 
ney at  law"  includes  nonresiHont  attorneys  who  have  offices  and  practice  their 
profession  in  the  city,  as  well  as  resident  attorneys.  Petersburg  v,  Cocke,  94 
Va.  244,  26  S.  E.  576. 

Eviction. 

See  the  titles  COVENANTS,  vol.  3,  p.  762;   LANDLORD  AND  TENANT. 

EVIDENCE. 

1.  Scope  of  Title  and  Introductory,  299. 
IL  Definitions,  299. 

A.  In  General,  299. 

B.  Cnmulative  Evidence,  299. 

III.  Relevancy,  Competency  and  Admissiliility,  299, 

A.  In  General,  299. 

B.  Collateral  Facts,  301. 

1.  In  General,  301. 

2    Res  Inter  Alios  Acta,  302. 

a.  In  Civil  Cases,  302. 

(1)  In  General,  302. 

(2)  Specific  Applications  of  Rule,  302. 

(3)  Limitations  and  Ezceptioas,  306. 

b.  In  Criminal  Cases,  308. 

(1)  In  General,  308. 

(2)  Proof  of  Other  Crimn  308. 

(a)  In  General,  3C8. 
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(b)  Specific  A|»pUcations  of  Rnle,  309. 

(c)  Limitatioaa  and  Exceptions,  309. 

3.  Sttbaequent  Repairs,  312. 

4.  Habit,  313. 
C  Knowledfl^e,  313. 

D.  Character  in  Evidence,  313. 

E.  Valae,314. 

1.  inf^G«neral,  314. 

2.  Of  Personalty,  314. 

3.  Of  Realty,  315. 

F.  Title,  Ownership  and  Possession,  316. 

1.  Of  Personalty,  316. 

2.  Of  Realty,  316. 

G.  Motive  and  Intent,  316. 

1.  In  General,  316. 

2.  In  Criminal  Cases,  316. 

3.  In  Civil  Cases.  317. 

H.  Pecuniary  Circumstances  of  Parties,  318. 
I.  Consent  to  Admission  of  Incompetent  Evidence,  320. 
J.  Incriminating  Conduct,  320. 

1.  Opportunity  to  Escape,  320. 

2.  Attempts  to  Escape,  320. 

3.  Evading  Arrest,  320. 

4.  Possession  of  Incriminating^  Articles,  320. 

K.  Hearing^  and  Determination  as  to  Admissibility,  321. 

IV.  Weight  and  Sufficiency,  322. 

A.  Measure  of  Proof,  322. 

1.  Introductory,  322. 

2.  Terms  Defined,  322. 

3.  Preponderance  of  Evidence,  322. 

a.  In  General,  322. 

b.  Establishment  of  Debt,  323. 

c.  Frand,  323. 

(1)  In  General,  323. 

(2)  Circumstantial  Evidence,  324. 

d.  Gifts,  325. 

e.  Insurance,  325. 

f .  Ubel  and  Slander,  325. 
If.  Neffligcnce,  326. 

h.  B^t  and  Seconds  ry  Evidence,  326. 
L  Escrow,  326. 

4.  FiaU  of  Pio^,  326. 

a.  In  General,  326. 
*  b.  Corpas  DellcU,  327. 

c  Extraordinary  Conduct,  327. 

d.  Lost  Instmments  and  Records,  327. 

e.  Oral  Waiver  of  Contract,  330. 

f.  Purchases  by  Married  Women,  330. 

g.  ReforaiatiMi  and  RescisaiOB  of  Written  Instruments,  130. 

(1)  In  General,  330. 

(2)  Reformation,  330. 

(3)  Rescission,  333. 
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h.  Residtiair  TriMts,  334. 

L  Specific  Performaace,  335. 

j.  Tranaactioiis  between  Cloee  Relatioa*,  337 

k.  Usnry,  337. 

5.  Provinir  Negmtirea,  337. 

6.  Eyidence  Evenly  Balaaced,  337. 

B.  Weirbt  and  Credibility  of  Evidence,  337. 
1.  In  General,  337. 
2*  Positive  and  Negrative  Testimony,  338. 

3.  Falatts  in  Uno,  Falsns  in  Omnibus,  338. 

4.  Number  of  Witneasea,  338. 

5.  Testimotiy  of  Children,  339. 

6.  Officer  Taking  Acknowledgments,  339. 

7.  Neiri'OMf  ^39. 

&  Atteatinir  Witneaaea  to  Willa,  339. 
9.  Execution  of  Deeds,  339. 

10.  Proof  of  Asre  of  Peraons,  340. 

11.  Circumstantial  Evidence,  340. 

12.  Conaiderationa  Affectinfir  the  Weisrht  of  Evidence,  340. 

a.  Appearance  of  Witneas,  Manner  of  Testify ing^,  etc.,  340. 

b.  Inconaiatent  Conduct,  341. 
c  Biaa  and  Intereat,  341. 

d.  Sequeatration  of  Witnesses.  343. 

e.  Power  of  Perception,  343. 

f.  Proximity  and  Remoteneaa,  343. 

g.  Memory  of  Witneaa,  344. 

h.  Intelligence  of  Witneas,  345. 

i.  Opportunity  and  Power  of  Knowing  Tmth,  345. 

Withdrawing  and  Striking  Out  Evidence,  345. 

A.  Withdrawing  Evidence,  345. 

B.  Striking  Out  or  Excluding  Evidence,  345. 

1.  Gronnds'of  Motion,  345. 

a.  Inaufficiency  of  Evidence,  345. 

b.  Irrelevancy  of  Evidence,  347. 

c.  Objections  to  Declaration,  347. 

d.  Variance,  347. 

e.  Evidence  to  Impeach  Wit n eases,  347. 

f.  Weight  and  Sufficiency  of  Evidence,  347. 

g.  Waiver  of  Objectiona,  348. 
Z  The  Motion,  348. 

a.  Katnre  of  MoUon,  348. 

b.  Time  of  Motion,  349. 

3.  In  Criminal  Caaca,  349. 

4.  Hearing  and  Determination,  349. 

5.  Exceptiona  and  Objections,  349. 

6.  Bill  of  Exceptions,  350. 

VI.  duOTtionB  of  Law  and  Fact,  359. 

A.  In  General,  350. 

B.  Qneatlona  of  Law,  350. 

1.  In  General,  359. 
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2.  AdmiMibility  of  Evidence,  351. 

3.  Competencj  of  Witneaftes,  351. 
C.  Questions  of  Fact,  351. 

1.  In  General,  351. 

2.  Weic'ht  and  Sufficiency  of  Evidence,  351. 

3.  Crediblity  of  Witnesses,  354. 

VII.  Rebuttal—  Rebuttin§r  Evidence,  354. 
VIII.  Power  of  Congress  to  Provide  Rules  of  Evidence  for  State 

Courts,  355. 

CROSS  REFERENCES. 

See  the  titles  ACCOMPLICES  AND  ACCESSORIES,  vol.  1,  p.*  74;  AFFI- 
DAVITS, vol.  1,  p.  227;  ALIBI,  vol.  1,  p.  290;  ANCIENT  DOCUMENTS, 
vol.  1,  p.  372;  ANSWERS,  vol.  1,  p.  389;  BEST  AND  SECONDARY  EVI- 
DENCE, vol.  2,  p.  355;  BLOOD  STAINS,  vol.  2,  p.  501;  BOUNDARIES,  vol. 
2,  p.  579;  CIRCUMSTANTIAL  EVIDENCE,  vol.  2,  p.  817;  CONFESSIONS, 
vol.  3,  p.  79;  CONFLICT  OF  LAWS,  vol.  3,  p.  100;  CONSPIRACY,  vol.  3, 
p.  132;  CONTINUANCES,  vol.  3,  p.  270;  CRIMINAL  LAW,  vol.  4,  p.  1; 
DECLARATIONS  AND  ADMISSIONS,  vol.  4,  p.  325;  DEMURRER  TO 
THE  EVIDENCE,  vol.  4,  p.  514;  DEPOSITIONS,  vol.  4,  p.  549;  DOCU- 
MENTARY EVIDENCE,  vol.  4,  p.  756;  DYING  DECLARATIONS,  vol.  4, 
p.  847;  EXPERT  AND  OPINION  EVIDENCE;  FOREIGN  LAWS; 
FRAUDS,  STATUTE  OF;  HANDWRITING;  HEARSAY  EVIDENCE; 
IDENTITY;  INSPECTION  AND  PHYSICAL  EXAMINATION;  INTER- 
PRETERS; ISSUES  TO  THE  JURY;  JUDICIAL  NOTICE;  ORDER  OF 
PROOF;  PAROL  EVIDENCE;  PEDIGREE;  PHOTOGRAPHS;  PRE- 
SUMPTIONS AND  BURDEN  OF  PROOF;  REASONABLE  DOUBT;  RES 
GESTiE;  USAGES  AND  CUSTOMS;  VARIANCE;  WITNESSES. 

As  to  proof  of  death  from  absence,  see  the  title  PRESUMPTIONS  AND 
BURDEN  OF  PROOF.  As  to  the  powers  of  appellate  tribunals  in  relation 
to  the  evidence  received  in  the  trial  court,  see  the  titles  APPEAL  AND 
ERROR,  vol.  1,  pp.  560,  592;  EXCEPTIONS,  BILL  OF.  As  to  real  evidence, 
see  the  title  INSPECTION  AND  PHYSICAL  EXAMINATION.  As  to  scin- 
tilla evidence  rule,  see  the  title  VERDICT.  As  to  what  law  governs  the  ad- 
mission of  evidence  and  rules  of  evidence,  see  the  title  CONFLICT  OF 
LAWS,  vol.  3,  p.  122.  As  to  character  in  evidence  in  criminal  cases,  see  the 
title  CRIMINAL  LAW,  vol.  4,  p.  1.  As  to  admissions  and  exclusion  of  evi- 
dence, see  the  titles  APPEAL  AND  ERROR,  vol.  1,  p.  418;  NEW  TRIALS. 
As  to  use  of  affidavits  as  evidence,  see  the  title  AFFIDAVITS,  vol.  1,  p.  227. 
As  to  transactions  with  deceased  persons,  see  the  title  WITNESSES.  As  to 
privileged  communications,  see  the  titles  ATTORNEY  AND  CLIENT,  vol.  2, 
p.  156;  DISCOVERY,  vol.  4,  p.  656;  HUSBAND  AND  WIFE;  LIBEL  AND 
SLANDER;  PHYSICIANS  AND  SURGEONS.  As  to  records  in  evidence, 
see  generally,  the  title  RECORDS.  As  to  evidence  at  a  former  trial,  see  the 
title  HEARSAY  EVIDENCE.  As  to  admissibility  of  evidence  to  explain 
ambiguities,  see  the  title  PAROL  EVIDENCE.  As  to  suppression  of  evi- 
dence, see  the  title  PRESUMPTIONS  AND  BURDEN  OF  PROOF.  As  to 
evidence  of  market  value,  see  the  title  SALES.  As  to  exceptions  and  objec- 
tions to  the  admission,  exclusion,  etc.,  of  evidence,  see  the  titles  APPEAL 
AND  ERROR,  vol.  l,  p.  560;  EXCEPTIONS,  BILL  OF.  As  to  right  to 
open  and  close,  see  the  title  OPEN  AND  CLOSE. 
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I.  Scope  of  Title  and  Introduc- 
tory. 

The  scope  of  this  title  is  confined  to 
the  most  general  principles  relating  to 
the  law  of  evidence,  because  experience 
has  abundantly  demonstrated  the  im- 
mense advantage  of  breaking  up  this 
subject,  and  treating  the  particular 
topics  of  evidence  under  separate  ti- 
tles. Reference  is  made  to  the  table 
of  cross  references  for  the  precise 
scope  of  this  title. 

Introductory. — "All  questions  upon 
the  rules  of  evidence  are  of  vast  im- 
portance to  all  orders  and  degrees  of 
men.  Our  lives,  our  liberties  and  our 
property  are  all  concerned  in  the  sup- 
port of  these  rules,  which  have  been 
matured  by  the  wisdom  of  ages,  and 
are  now  reserved  from  their  antiquity, 
and  the  good  sense  in  which  they  are 
founded.  They  are  not  rules  depend- 
ing on  technical  refinements,  but  upon 
good  sense;  and  the  preservation  of 
them  is  the  first  duty  of  judges." 
Gregory  v.  Baugh,  4  Rand.  611,  615. 

II.  Definitions. 

A.  IN  GENERAL. 

"The  word  evidence,  in  legal  accep- 
tation," says  Greenleaf,  "includes  all 
the  means  by  which  any  alleged  mat- 
ter of  fact,  the  truth  of  which  is  sub- 
mitted to  investigation,  is  established 
■or  disproved.  This  term  and  the  word 
proof  are  often  used  indifferently  as 
synonymous  with  each  other;  but  the 
latter  is  applied  by  the  most  accurate 
logicians  to  the  effect  of  evidence,  and 
not  to  the  medium  by  which  truth  is 
established."     Green.  Ev.,  vol.  1,  §  1. 

B.  CUMULATIVE  EVIDENCE. 

See  the  title  NEW  TRIALS. 

Cumulative  evidence  is  generally 
«aid  to  be  additional  evidence  of  the 
same  kind  to  the  same  point.  Halstead 
V.  Horton,  38  W.  Va.  727,  18  S.  E.  953; 
Wynne  v,  Newman,  75  Va.  811;  St. 
John  V.  Alderson,  32  Gratt.  140.  See 
Preston  v.  Otey,  88  Va.  491,  14  S.  E.  68. 


But  evidence  of  the  same  kind  and 
to  the  same  point  must  be  additional 
in  order  to  be  cumulative,  if  it  is  an- 
tagonistic, although  of  the  same  kind 
and  to  the  same  point,  it  is  not  cumula- 
tive, Halstead  v.  Horton,  38  W.  Va. 
727,  18  S.  E.  953. 

Newly-Discovered  Evidence.  — Evi- 
dence newly  discovered  is  said  to  be 
cumulative  in  its  relation  to  the  evi- 
dence on  the  trial,  when  it  is  of  the 
same  kind  and  character.  If  it  is  dis- 
similar in  kind,  it  is  not  cumulative,  in 
a  legal  sense,  though  it  tends  to  prove 
the  same  proposition.  Wynne  v.  New- 
man, 75  Va.  811,  812;  St.  John  v.  Al- 
derson, 32  Gratt.  140,  143,  opinion  of 
Christian,  J. 

In  determining  whether  after-discov- 
ered evidence  is  cumulative  or  not,  the 
court  must  sec  if  the  kind  or  character 
of  the  facts  offered  and  of  those  pre- 
sented on  the  former  trial  be  the  same, 
and  not  whether  they  tend  to  produce 
the  same  effect.  It  is  the  resemblance 
of  such  facts  that  makes  them  cumula- 
tive. The  new  and  old  facts  may  tend 
to  prove  the  same  proposition,  and  still 
be  so  dissimilar  in  kind  as  to  afford  no 
pretense  for  saying  the  new  facts  are 
cumulative  upon  the  old.  Grogan  v. 
Chesapeake,  etc.,  R.  Co.,  39  W.  Va.  415, 
10  S.  E.  563. 

IIL  Relevancy,      Competency 
and  Admissibility. 

A.  IN  GENERAL. 

The  rule  governing  the  production 
of  evidence  is  well  settled,  "that  the 
evidence  offered  must  correspond  with 
the  material  and  necessary  allegations, 
and  be  confined  to  the  point  in  issue." 
Tt  is  stated  by  Mr.  Greenleaf  (1  Green- 
leaf's  Evid.  951a):  "It  is  not  necessary, 
however,  that  the  evidence  should  bear 
directly  upon  the  issue.  It  is  admis- 
sible, if  it  tends  to  prove  the  issue,  or 
constitutes  a  link  in  the  chain  of  proof; 
although,  alone,  it  might  not  justify  a 
verdict  in  accordance  with  it."  Watts 
V.    State,   5    W.   Va.    532,    535;    Under- 
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wood  V.  McVeigh,  23  Gratt.  409;  Par- 
sons V.  Harper,  16  Gratt.  64;  Rowt  v. 
Kile,  1  Leigh  216;  Thompson  v.  Com., 
88  Va.  45,  13  S.  E.  304;  McBride  v. 
Com,,  95  Va.  818,  30  S.  E.  454;  Greever 
V.  Bank,  99  Va.  547,  39  S.  E.  159;  Al- 
exandria, etc.,  R.  Co.  V.  Herndon,  87 
Va.  193,  12  S.  E.  289. 

Evidence  of  a  fact  which  adds  force 
and  effect  to  other  evidence  properly 
ill  a  case,  is  pertinent  and  admissible. 
Norfolk,  etc.,  R.  Co.  v.  Phillips,  100 
Va.  362,  41  S.  E.  726. 

All  evidence  forming  a  link  in  the 
chain  and  tending  to  prove  the  issue 
should  be  admitted.  Hanriot  v.  Sher- 
wood, 82  Va.  1. 

Evidence  offered  to  the  jury,  and 
properly  applying  to  the  issue  joined, 
ought  not  to  be  rejected  on  the  ground 
of  objections  to  the  declaration.  Pres- 
ton V,  Bowen,  6  Munf.  271. 

But  questions  which  have  no  bear- 
ing on  the  issue,  or  a  very  remote  one, 
and  which  are  calculated  to  prejudice 
the  minds  of  the  jury,  ought  to  be  ex- 
cluded. Deitz  V.  Providence,  etc.,  Ins. 
Co.,  33  W.  Va.  526,  11  S,  E.  50. 

Remoteness. — But  it  is  not  necessary 
that  evidence  shall  bear  directly  upon 
the  point  in  issue.  If  it  constitutes  a 
link  in  the  chain  of  proof  or  tends  to 
make  .the  question  at  issue  in  the  par- 
ticular case  more  or  less  probable,  it 
is,  as  a  general  rule,  admissible.  Grubb 
V,  Buford,  98  Va.  553,  37  S.  E.  4;  Han- 
riot V.  Sherwood,  82  Va.  1;  Parsons  v. 
Harper,  16  Gratt.  64;  Firm  v.  Com.,  5 
Rand.  701,  710. 

Right  to  Contradict  Irrelevant  Testi- 
mony.— A  party  to  a  suit  who  testifies 
in  his  own  behalf  to  a  fact  irrelevant 
to  the  issue  in  support  of  his  own  tes- 
timony, and  prejudicial  to  his  oppo- 
nent, can  not  object  to  its  contradic- 
tion on  the  ground  of  irrelevancy. 
Sisler  V.  Shaffer,  43  W.  Va.  469,  28  S. 
E.  721.  See  Womack  v.  Circle,  29 
Gratt.  192. 

Rejection  of  Irrelevant  Evidence — 
Tender  of  Other  Evidence. — After  a 
court  has  rejected  as  irrelevant  and  in- 


admissible, evidence  tendered  along  a 
particular  line,  it  is  unnecessary  to  go 
through  the  formality  of  tendering 
other  evidence  on  the  same  subject. 
Clark  V.  Sleet,  99  Va.  381,  38  S.  E.  183. 

Discretion  of  Court.— There  is  per- 
haps no  question  of  greater  difficulty 
in  the  administration  of  justice,  than 
that  which  often  arises  in  regard  to 
the  relevancy  of  evidence  to  the  issue. 
It  is  the  duty  of  the  court,  says  Philips, 
"to  confine  the  evidence  to  the  points 
in  issue,  that  the  attention  of  juries 
may  not  be  distracted,  nor  the  public 
time  needlessly  consumed;  but  in  de- 
ciding that  the  evidence  of  any 
particular  circumstance  is  not  receiv- 
able upon  this  ground,  the  court  must 
impliedly  determine  that  no  presump- 
tion to  be  drawn  from  that  circum- 
stance ought  properly  to  have  an  effect 
upon  the  minds  of  the  jury.'  It  is 
obvious,  therefore,  that  a  great  deal 
must  necessarily  be  left  to  the  discre- 
tion of  the  court  of  trial,  in  determin- 
ing whether  evidence  is  relevant  to  the 
issue  or  not.  Early  v.  Wilkinson,  9 
Gratt.  68. 

Error.— See  the  title  APPEAL  AND 
ERROR,  vol.  1,  p.  592. 

The  refusal  of  court  to  compel  a 
witness  to  disclose  matters  not  rele- 
vant to  the  issue;  held,  no  error. 
Wytheville  Ins.  Co.  v.  Stultz,  87  Va. 
629,  13  S.  E.  77. 

It  is  not  error  to  refuse  to  admit  evi- 
dence, when  the  matter  to  which  it  re- 
lates is  not  involved  in  the  issue.  Bow- 
yer  v.  Knapp,  15  W.  Va.  277. 

It  is  not  error  to  exclude   evidence 
which    would    not    have    benefited    the 
party   offering  it.      Bartlett  v.    Patton, 
3?.  W.  Va.  71,  10  S.  E.  21. 
Illustrative  Cases. 

Personal  Injuries^ — Testimony  as  to 
what  had  been  the  stopping  place  at 
that  station  is  admissible  in  an  action 
for  personal  injuries,  when  defendant 
contends  that  plaintiff  was  injured 
whilst  alighting  from  its  train  before 
it  reached  its  usual  stopping  place, 
while  in  motion^  and  the  plaintiff  de- 
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nies  such  contention.  "It  is  a  settled 
rule  of  evidence,  that  whatever  tends 
tc  prove  the  issue,  or  constitutes  a  link 
in  the  chain  of  proof,  is  relevant  and 
admissible.  1  Greenleaf  on  Ev.,  §  51a." 
Alexandria,  etc.,  R.  Co.  v.  Herndon,  87 
Va.  193,  12  S.  E.  289. 

In  an  action  to  recover  damages  for 
an  injury  inflicted  by  a  defendant,  if 
the  injury  alleged  in  the  declaration  is 
not  alleged  to  be  due  in  any  way  to 
the  absence  of  a  particular  person,  evi- 
dence as  to  his  absence  is  not  admis- 
sible. Norfolk,  etc.,  R.  Co.  v.  Phillips, 
100  Va.  362,  41  S.  E.  726. 

Extortion.— See  the  title  EXTOR- 
TION. 

On  the  trial  of  an  indictment 
against  M.  for  extorting  money  from 
R.  an  unmarried  female,  by  threats 
to  prosecute  her  for  a  criminal 
offense,  a  paper  signed  by  the  wit- 
ness, R.,  in  which  she  stated  that  she 
had  in  March.  1869,  given  birth  to  a 
child,  which  she  had  killed,  and  Dr.' 
Bass  had  been  sent  for  to  deliver  her 
of  the  afterbirth,  was  introduced  in  evi- 
dence; which  paper  the  witness  stated 
she  had  been  compelled  by  the  accused 
to  copy  and  sign  and  give  to  him, 
though  she  told  him  at  the  time  it  was 
a  lie.  And  then  the  counsel  for  the 
accused  proposed  to  ask  the  witness: 
1st.  In  1869  were  you  in  the  family 
way?  2d.  Were  you  delivered  of  a 
child  on  the  23d  of  March,  1869?  3d. 
Was  Dr.  David  Bass  sent  for  to  attend 
you?  4th.  Did  he  deliver  you  of  the 
afterbirth  on  the  following  morning? 
But  the  court  excluded  all  the  ques- 
tions. Held;  the  questions  were  irrel- 
evant to  the  issue,  and  properly  ex- 
cluded. Whether  the  femal^  R.  was 
virtuous  or  vicious,  she  was  equally  en- 
titled to  the  protection  of  the  law. 
Mitchell  V.  Com.,  75  Va.  856. 

Subsequent  Transactions. — In  as- 
sumpsit, no  plea  being  filed,  it  is  error 
for  the  court  to  admit  evidence  of  a 
sum  of  money  paid  since  suit  brought. 
Johnson  v.  Fry,  88  Va.  695,  12  S.  E. 
973. 


B.   COLLATERAL  FACTS. 
1.    In  General. 

The  general  rule  is  that  collateral 
facts  are  inadmissible  in  evidence,  be- 
cause they  do  not  afford  any  reason- 
able presumption  or  inference  as  to 
the  principal  fact  or  matter  in  dispute, 
and  tend  to  draw  away  the  minds  of 
the  jury  from  the  point  in  issue,  excite 
prejudice,  and  mislead.  Whitelaw  v, 
Whitelaw,  96  Va.  712,  32  S.  E.  458; 
Moore  v.  Richmond,  85  Va.  538,  8  S. 
E.   387. 

Reasons  of  Rule.— "It  is  an  elemen- 
tary rule  that  the  evidence  must  be  con- 
fined to  the  point  in  issue,  and  hence 
evidence  of  collateral  facts,  from  which 
no  fair  inferences  can  be  drawn  tend- 
ing to  throw  light  upon  the  fact  under 
investigation,  is  excluded,  the  reason 
being,  as  Greenleaf  says,  that  such  evi- 
dence tends  to  draw  away  the  minds  of 
the  jurors  from  the  point  in  issue,  and 
to  excite  prejudice  and  mislead  them; 
and,  moreover,  the  adverse  party,  hav- 
ing had  no  notice  of  such  a  course  of 
evidence,  is  not  prepared  to  rebut  it. 
1  Greenl.  Ev.,  §  52."  Moore  v.  Rich- 
mond, 85  Va.  538,  539,  8  S.  E.  387. 

"This  rule  excludes  all  evidence  of 
collateral  facts,  or  those  which  are  in- 
capable of  affording  any  reasonable 
presumption  or  inference,  as  to  the 
principal  fact  or  matter  in  dispute;  and 
the  reason  is,  that  such  evidence  tends 
to  draw  away  the  minds  of  the  jurors 
from  the  point  in  issue,  and  to  excite 
prejudice,  and  mislead  them;  and  more- 
over, the  adverse  party,  having  had 
no  notice  of  such  a  course  of  evidence, 
i«?  not  prepared  to  rebut  it."  These 
principles  are  maintained  by  other 
standard  tpxt  writers,  and  seem  to  be 
sustained  by  undoubted  authority  as 
the  rule  governing  the  production  of 
evidence,  which  is  in  keeping  with  the 
spirit  of  the  federal  and  sUte  consti- 
tutions. Watts  V.  State,  5  W.  V-a.  532, 
535. 

Upon  the  trial  of  an  issue  devisavit 
vel  non,  where  the  sole  issue  is  whether 
or  not  the  controverted  writing  is  the 


302 


Evidence 


last  will  and  testament  of  a  testator, 
it  is  error  to  receive  evidence  tending 
to  show  the  enhanced  value  of  the  land 
in  controversy  since  its  purchase  from 
the  heir  of  the  testator.  Such  evidence 
io  irrelevant  and  calculated  to  divert 
the  minds  of  the  jurors  from  the  real 
issue.  Savage  v.  Bowen,  103  Va.  640, 
49  S.  E.  668. 

Res  Gestae.-~See  the  title  RES 
GEST^. 

The  declarations  of  a  party  in  his 
own  favor  ought  not  to  be  received  as 
evidence,  though  it  be  a  part  of  the  res 
gestae  of  a  collateral  fact  introduced  in 
the  case,  merely  to  contradict  a  wit- 
ness on  the  other  side,  but  which  fact 
is  in  no  way  otherwise  connected  with 
the  material  inquiry  involved  in  the 
case.  Corder  v.  Talbott,  14  W.  Va. 
277. 

Rape. — On  a  trial  for  rape,  the  prose- 
cutrix testified  that  her  father  hated 
the  prisoner,  who  offered  to  prove  the 
cause;  held,  the  fact  sought  to  be 
proved  is  collateral  to  the  issue,  and 
no  reasonable  inference  can  be  drawn 
from  it  to  the  matter  in  dispute;  and 
is  inadmissible.  "The  fact  sought  to 
be  proved  was  collateral  to  the  point 
in  issue,  and  one  from  which  no  rea- 
sonable inference  could  have  been 
drawn  as  to  the  principal  fact  or  mat- 
ter in  dispute.  Consequently  the  evi- 
dence, if  admitted,  would  have  tended 
to  draw  away  the  minds  of  the  jury 
from  the  real  issue  in  the  case,  and  to 
mislead  them  by  a  multiplicity  of  is- 
sues, and,  moreover,  was  inadmissible 
for  another  reason,  namely,  because  the 
commonwealth,  having  had  no  notice 
of  such  a  course  of  evidence,  was  not 
bound  to  be  prepared  to  meet  it.  1 
Greenl.  Ev.,  §  52."  Mings  v.  Com.,  85 
Va.  638,  8  S.  E.  474. 

An  ordinance  of  a  city  regulating  the 
running  of  trains  at  street  crossings  is 
irrelevant,  where  the  alleged  injury  did 
not  occur  at  a  street  crossing;  and  is 
properly  excluded  from  the  evidence. 
Blankenship  v.  Chesapeake,  etc..  R.  Co., 
94  Va.  449,  27  S.  E.  20. 


Injuries  on  Sidewalks.— See  the  title 
STREETS  AND  HIGHWAYS. 

In  action  against  a  city  for  injuries 
from  falling  into  a  hole  in  the  side- 
walk, testimony  that  plaintiff's  witness 
fell  into  the  same  hole  the  same  night 
is  collateral  and  inadmissible.  Moore 
V.  Richmond,  85  Va.  538,  8  S.  E.  387. 

2.   Res  Inter  Alios  Acta, 
a.    In    Civil    Cases. 

(1)  In  General. 

The  general  rule  is  that,  when  the 
issue  is  whether  a  person  did  a  particu- 
lar thing,  it  is  inadmissible  to  put  in 
evidence  the  fact  that  he  did  a  similar 
thing  at  some  other  time.  Travelers' 
Ins.  Co.  V.  Harvey,  82  Va.  949,  5  S.  E. 
553;  Wilson  v.  Carpenter,  91  Va.  183, 
21  S.  E.  243;  Hartman  v.  Evans,  38  W. 
Va.  669,  18  S.  E.  810;  Cole  v.  Com.,  5 
Gratt.  696;  Brighthope  R.  Co.  v.  Rog- 
ers, 76  Va.  443;  Brock  v.  Brock,  92  Va. 
173,  23  S.   E.  224. 

Starkie,  Ev.  (9th  Ed.)  top  p.  81,  says: 
"The  law  interferes  to  exclude  all  evi- 
dence which  falls  within  the  descrip- 
tion of  res  inter  alios  acta,  the  effect  of 
which  is,  as  will  presently  be  seen,  to 
prevent  a  litigant  party  from  being 
concluded,  or  even  affected,  by  the  evi- 
dence, acts,  conduct,  or  declarations  of 
strangers."  Eastburn  v.  Norfolk,  etc., 
R.  Co.,  34  W.  Va.  681,  12  S.  E.  819. 

(2)  Specific  Applications  of  Rule. 
Execution  of  Similar  Contracts  with 

Other  Persons. — Except  in  certain 
cases  where  the  knowledge,  motive  or 
intention  of  the  party  is  a  material  fact 
in  the  case,  the  general  rule  is  that  no 
reasonable  presumption  can  be  formed 
a«;  to  the  making  or  execution  of  a 
contract  by  a  party*  with  one  person, 
in  consequence  of  the  mode  in  which 
he  has  made  or  executed  similar  con- 
tracts with  other  persons.  Neither  can 
parties  be  affected  by  the  conduct  or 
dealing  of  strangers.  Transactions 
v/^hich  fall  within  either  of  these  classes 
are  res  inter  alios  acta,  and  evidence 
*"'   this    description     is     uniformly    re- 
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jtcted.  Repass  v,  Richmond,  99  Va. 
508,  39  S.  E.  160. 

Executions  in  Other  Suits. — So,  also, 
the  rejection  of  evidence  offered  by  the 
defendant,  of  executions  issued  against 
the  plaintiff  in  other  suits,  and  returned 
"no  effects,"  the  policy  whereon  this 
suit  was  brought  having  been  taken 
out  for  the  benefit  of  a  third  person 
named  in  the  policy,  is  not  erroneous, 
the  evidence  being  irrelevant.  Fire 
Ass'n  V.  Hogwood,  82  Va.  342,  4  S.  E. 
617. 

Summons  in  Different  Court. — On 
the  trial  of  an  action  of  unlawful  de- 
tainer in  the  circuit  court  of  Ohio 
county,  it  was  held,  not  error  for  the 
court  to  refuse  to  permit  a  summons 
in  an  action  of  unlawful  'detainer  in 
the  municipal  court  of  the  city  of 
Wheeling,  claiming  the  same  premises, 
to  be  read  to  the  jury.  Zink  v.  Wilson, 
3  W.  Va.  503. 

Substitution  of  Obligors. — "In  order 
that  one  liability  may  be  replaced  by 
another,  by  agreement,  it  is  essential 
that  the  person  in  whom  the  correla- 
tive right  resides  should  be  a  party  to 
the  agreement,  or  should,  at  all  events, 
show  by  some  act  of  his  own  that  he 
accedes  to  the  substitution.  If  A.,  be- 
ing indebted  to  B.,  transfers  his  lia- 
bality  to  C,  and  B.  does  not  assent  to 
the  transfer,  his  rights  are  wholly  un- 
affected; he  will  neither  acquire  any 
right  against  C,  nor  lose  his  former 
right  against  A.  As  regards  B.,  the 
agreement  between  A.  and  C.  is  res 
inter  alios  acta,  and  it  does  not  in  any 
wa^  benefit  or  prejudice  him.  But  if 
B.  assents  to  the  arrangement  come 
to  between  A.  and  C,  and  adopts  C. 
aj  his  debtor  instead  of  A.,  then  A.'s 
liability  to  B.  is  at  an  end,  and  B.  must 
look  for  payment  to  C,  and  to  him 
alone.  To  apply  this  to  cases  of  part- 
nership, let  it  be  supposed  that  a  firm 
of  three  members,  A.,  B.,  and  C,  is 
indebted  to  D.;  that  A.  retires,  and  B. 
and  C,  either  alone  or  together  with 
a  new  partner,  E.,  take  upon  them- 
selves  the   liabilities   of  the   old   firm. 


D.'s  right  to  obtain  payment  from  A. 
and  B.  and  C.  is  not  affected  by  the 
above  arrangement,  and  A.  does  not 
cease  to  be  liable  to  him  for  the  debt 
in  question."  Barnes  v.  Boyers,  34 
W.  Va.  303,  12  S.  E.  708. 

Receipts  as  Evidence.— See  the  title 
RECEIPTS. 

*'We  are  not  aware  of  any  rule  by 
which  a  seal  can  add  to  the  authority 
of  the  receipt,  or  give  it  the  character 
of  competent  evidence  against  parties 
having  no  connection  with  it.  M'Crea 
V.  Purmort,  16  Wend.  474.  It  would 
still  be  hearsay  evidence,  or,  rather,  res 
inter  alios  acta.  3  Starkie,  Ev.  1300; 
1  Phil.  Ev.  (Cow.  &  H.  Ed.)  229,  et 
seq.,  and  notes  432-435."  Rogers  v, 
Verlander,  30  W.  Va.  619,  5  S.  E.  847. 

Recitals  in  Deed.— See  the  title 
DEEDS,  vol.  4,  p.  364. 

"I  do  not  propose  to  do  more  than 
refer  to  these  cases,  as  it  will  be  seen 
from  the  opinions  pronounced  in  this 
latter  case  that  the  policy  of  the  re- 
cording statutes  has  exercised  a  large 
influence  with  those  judges  who  have 
held  that  the  recitals  of  the  payment 
of  the  consideration  by  the  grantee  in 
the  subsequent  recorded  deed  was  prima 
facie  evidence  against  the  grantee  in  a 
prior  unrecorded  deed.  Upon  this 
question  the  authorities  seem  to  be 
pretty  equally  divided.  Though  in 
other  cases  the  decided  weight  of  au- 
thority seems  to  be  that  the  recital  in 
a  deed  of  the  payment  of  the  consid- 
eration is  not  evidence  as  against  a 
stranger,  nor  as  against  a  creditor  of 
the  grantor  assailing  the  deed  as 
voluntary  and  fraudulent."  Rogers  v. 
Verlander,  30  W.  Va.  619,  5  S.  E.  847. 

Agreement  between  Partners. — Two 
partners  executed  a  promissory  note  as 
follows:  $377.00.  Palatine,  W.  Va., 
Mch.  27,  1877.  Twelve  months  after 
date  we  promise  to  pay  to  the  order  of 
Thos.  H.  Barnes,  three  hundred  and 
seventy-seven  dollars,  without  interest, 
value  received.  Boyers  &  Harden," — 
and  subsequently  dissolved,  and  the  re- 
tiring member  agreed  with  his  late  as- 


304 


Evidence 


soc^ate  that  the  latter  should  retain  the 
partnership  property,  and  pay  the  debts 
of  the  firm,  and  duly  notified  the  com- 
mon creditor  of  this  agreement,  and 
required  him  to  bring  suit  as  provided 
in  §§  1,  2,  ch.  101,  W.  Va.  Code;  but 
the  creditor  never  assented  to  the  ar- 
rangement, and  did  not  bring  suit  un- 
til the  remaining  partner  had  become 
insolvent,  when  he  brought  this  action. 
Held,  that  such  agreement  between  the 
partners,  so  far  as  the  common  cred- 
itor was  concerned,  was  res  inter  alios 
acta,  and  he  retained  unimpaired  all  of 
his  rights  and  remedies  against  both 
partners  as  principals,  and  the  said 
piovisions  in  the  Code  for  the  relief 
of  sureties  do  not  apply  to  such  a  case. 
Barnes  v.  Boyers,  34  W.  Va.  303,  12 
S.   E.   708. 

Manner  of  Loading  Car  Wheels.— 
The  mode  adopted  by  one  railroad 
company  of  loading  car  wheels  can  not 
be  given  in  evidence  to  charge  another 
company  with  negligence  for  not  load- 
ing in  the  same  manner,  though  the 
general  practice  of  railroads  in  doing 
like  work  and  the  comparative  safety 
of  different  m ether's  mav  be  «s>ir>^vn  Hv 
'ompetent  evidence.  Southern  R.  Co. 
V.  Mauzy,  98  Va.  692,  ,.. 

Carriers  of  Goods — Rates. — In  an 
action  against  a  carrier  for  an  alleged 
breach  of  contract  to  carry  goods  at 
an  agreed  rate,  the  contracts  for  sale 
of  the  goods  made  by  the  shipper  to 
third  persons,  based  on  the  rate  agrreed, 
lut  to  which  the  carrier  was  not  a 
party,  and  of  which  it  had  no  knowl- 
edge until  after  they  were  made,  are 
not  admissible  in  evidence.  Such  con- 
tracts do  not  tend  to  prove  the  making 
of  the  extract  in  suit.  Southern  R. 
Co.  V.  Wilcox,  99  Va.  394,  39  S.  E.  144. 

Handwriting — Genuineness. — See  the 
title  HANDWRITING. 

Where  it  was  alleged  that  the  paper 
produced  was  the  forgery  of  a  third 
person,  evidence  that  such  third  per- 
son had  forged  the  defendant's  signa- 
ture to  instruments  of  a  similar  nature, 
was  held  not  to  be  admissible;  and  this 


on  the  ground  that  the  plaintiff  could 
not  be  prepared  to  support  the  au- 
thority of  the  other  deeds.  In  this 
case,  not  only  the  capacity  to  do  so, 
but  the  actual  forgery  of  other  similar 
papers,  was  offered  to  be  proved. 
Rowt  V.   Kile,   Gilmer   202. 

Records  in  Other  Suits. — See  the 
title  RECORDS. 

In  a  suit  in  chancery,  the  defendants 
are  in  default;  yet  the  record  or  pro- 
ceedings in  another  suit  inter  alios,  is 
not  competent  evidence  against  them. 
Frazier  v,  Frazier,  2  Leigh  642. 

Negligence.— See  the  title  NEGLI- 
GENCE. 

In  an  action  by  an  employee  against 
a  corporation  for  a  personal  injury,  it 
is  error  to  allow  other  employees  to 
testify  what  they  did  after  the  time  of 
the  injury,  and  their  reasons  therefor. 
Richmond  Locomotive  Works  v.  Ford, 
94  Va.  627,  27  S.  E.  509. 

Telephone  Companies. — In  an  action 
for  personal  injuries  received  by  rea- 
son of  the  negligence  of  a  telephone 
company  in  permitting  its  wire  to  be 
stretched  so  low  down  over  the  public 
highway  as  to  be  caught  by  a  horse's 
feet  in  passing,  it  is  not  competent  to  r 
prove  the  condition  of  the  wire  at  that 
point  months  subsequent  to  the  time 
of  the  injury  complained  of.  Hannum 
V.  Hill,  52  W.  Va.  166,  43  S.  E.  223. 

Street  Railroads. — In  an  action  to 
recover  damages  for  personal  injuries 
inflicted  by  an  electric  railway  com- 
pany, in  consequence  of  the  breaking 
of  a  trolley  wire,  evidence  that  this 
trolley  wire  had  broken  frequently  re- 
cently theretofore  is  admissible.  Rich- 
mond R.,  etc.,  Co.  V,  Bowles,  92  Va. 
738,  24  S.  E.  388. 

Defective  Sidewalk. — In  an  action 
against  a  city  for  injuries  from  falling 
into  a  hole  in  a  sidewalk,  testimony 
that  plaintiffs  witness  fell  into  the  same 
hole  the  same  night  was  held  collateral 
and  inadmissible.  Moore  v.  Richmond, 
85  Va.  538,  8  S.  E.  387. 

Injuries  to  Animals  by  Railroads^* 
See  the  title  ANIMALS,  vol.  1,  p.  375. 
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Evidence  tending  to  prove  that  a  colt 
is  killed  by  an  engine  on  a  railroad,  and 
to  prove  that  the  servant  of  the  rail- 
road company  carelessly  and  negli- 
gently put  down  the  fence,  through 
which  the  colt  escaped  from  the  field 
on  to  the  railroad  track,  evidence  is  of- 
fered to  show  that  a  cherry  tree  was 
cut  at  the  place  where  the  colt  went 
through  the  fence,  and  that  it  could  not 
have  been  cut  without  laying  down  the 
fence;  and  to  prove  that  the  agent  of 
the  railroad  company  cut  the  tree,  and 
necessarily  put  down  the  fence,  fol- 
li  wing  declaration  of  the  agent  of  the 
railroad  company,  made  at  another 
time  and  at  a  different  place,  and  on 
the  farm  of  another,  to-wit:  "The  sec- 
tion 'boss'  told  him  (the  witness)  that 
he  had  been  ordered  by  the  railroad 
company  to  cut  all  the  trees  along  the 
line,  and  that  they  had  cut  all  the  trees 
from  Summit  Point  down,"  is  inadmis- 
sible. Coylc  V.  Baltimore,  etc.,  R.  Co., 
11  W.  Va.  94. 

Fires  Set  by  Locomotives. — See  the 
title  FIRES. 

In  an  action  to  recover  damages  of 
a  railroad  company  resulting  from  fires 
communicated  by  its  engines,  where 
evidence  has  been  received,  without 
objection,  of  other  fires  communicated 
by  the  engines  of  the  company  prior 
and  subsequent  to  the  fire  in  question, 
it  is  not  error  to  instruct  the  jury  that 
they  may  consider  such  evidence  for 
the  purpose  of  determining  whether 
or  not  there  was  negligence  on  the 
part  of  the  company's  Employees,  or 
defects  in  its  engines,  and  also  for  the 
purpose  of  showing  a  negligent  habit 
of  the  officers  and  agents  of  such  com- 
pany. New  York,  etc.,  R.  Co.  v. 
Thomas,  92  Va.  606,  24  S.  E.  264,  citing 
Richmond,  etc.,  R.  Co.  v.  Medley,  75 
Va.  499;  Brighthope  R.  Co.  v.  Rogers, 
7C  Va.  443. 

R.*s  wood,  piled  on  tine  of  B.  rail- 
way and  insured  with  W.  F.  Insurance 
Co.,  is  destroyed  by  the  railway  com- 
pany's negligence,  and  paid  for  by  the 
insurance  company.     Testimony  is  ad- 


missible to  prove  that  the  locomotive 
which  fired  R.'s  wood,  had,  on  other 
occasions,  emitted  sparks  and  set  fire 
to  property  along  the  railway,  in  order 
to  show  negligence  and  defects  of  ma- 
chinery. Brighthope  R.  Co.  v.  Rogers, 
76  Va.  443. 

Identity  of  Engine. — In  an  action  to 
recover  damages  for  a  fire  set  by  an 
engine  of  a  railroad  company,  after  the 
plaintiff  has  identified  with  certainty 
the  engine  alleged  to  have  communi- 
cated the  fire  complained  of,  it  is  not 
admissible  to  introduce  evidence  of 
other  fires  communicated  along  the 
companjr's  right  of  way  without  first 
showing  that  the  other  fires  were  set 
from  the  engine  in  question.  If  the  in- 
jury complained  of  is  shown  to  have 
been  caused,  or  could  only  have  been 
caused,  by  a  known  and  identified  en- 
gine, the  evidence  should  be  confined 
to  the  condition  of  that  engine,  its  man- 
agement and  practical  operation.  Nor- 
folk, etc.,  R.  Co.  V.  Briggs,  103  Va.  106, 
48  S.  E.  521,  citing  Brighthope  R.  Co. 
V.  Rogers,  76  Va.  445;  New  York,  etc., 
R.  Co.  V.  Thomas,  92  Va.  606,  24  S. 
E.  264;  Patteson  v.  Chesapeake,  etc., 
R.  Co.,  94  Va.  16,  26  S.  E.  393;  Kimball 
V  Borden,  95  Va.  203,  28  S.  E.  207; 
White  V.  New  York,  etc.,  R.  Co.,  99 
Va.  357,  38  S.  E.  180;  Norfolk,  etc.,  R. 
Co.  V.  Perrow,  101  Va.  345,  43  S.  E. 
614. 

In  an  action  against  a  railroad  com- 
p?ny  to  recover  damages  for  a  negli- 
gent fire  set  out  by  one  of  its  engines, 
evidence  of  other  fires,  in  the  same 
vicinity,  set  out  by  duly  equipped  en- 
gines on  the  lines  of  other  railroad  com- 
panies, is  irrelevant.  Norfolk,  etc.,  R. 
Co.  V.  Briggs,  103  Va.  105,  48  S.  E. 
521. 

Usury.— See  the  title  USURY. 

Evidence  of  lending,  at  a  usurious 
rate  of  interest,  to  other  persons,  is 
not  competent  to  prove  a  usurious  rate 
in  the  case  on  trial.  "The  general  rule 
i.s  t'lat,  when  the  issue  is  whether  the 
party  did  a  particular  thing,  it  is  not 
admissible  to  pit   in   evidence  that  he 
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did  a  similar  thing  at  some  other  time; 
and  nothing  appears  to  withdraw  this 
case  from  the  operation  of  the  rule. 
On  the  contrary,  it  is  within  the  reason 
of  the  rule;  it  would  be  trying  an 
irrelevant  side  issue,  with  the  trial  pro- 
longed, and  the  real  issue  overridden 
and  obscmred."  Hartman  v,  Evans,  38 
W.  Va.  669,  18  S.  E.  810. 

Condonation. — Where  the  issue  is 
made  that  an  officer  knoi/ing  the  de- 
fault of  his  deputy,  "condoned  his  fault 
by  lending  him  money,"  it  is  not  com- 
petent to  show  that  another  person 
loaned  the  deputy  money  about  that 
time.  That  fact  is  immaterial.  Ameri- 
can Bonding,  etc.,  Co.  v,  Milstead,  102 
Va.  683,  684,  47  S.  E.  853. 

Floods.— See  the  title  WATERS 
AND  WATERCOURSES. 

In  an  action  by  E.  against  H.'s  exec- 
utor to  recover  damages  for  injury  to 
his  land  by  the  overflowing  and  sobbing 
of  his  land  lying  on  a  stream  on  which 
H.  had  built  a  dam  in  1848,  in  the 
county  of  Louisa,  evidence  of  the  ef- 
fect of  a  dam  in  raising  the  bottom 
of  the  stream  and  overflowing  the 
lands  lying  on  the  streams  above  the 
dams  in  the  county  of  Albemarle,  is 
inadmissible.  Ellis  v.  Harris,  32  Gratt. 
664. 

Accident  Insurance. — See  the  title 
ACCIDENT  INSURANCE,  vol.  1, 
p.   71. 

In  an  action  on  a  policy  of  life  in- 
surance, insuring  against  injuries  re- 
sulting from  accidental  causes,  in  which 
the  defense  of  intoxication  at  the  time 
of  the  accident  is  set  up  by  a  company, 
it  is  not  error  for  the  court  to  refuse 
to  permit  evidence  to  show  that  pre- 
viously, and  when  under  the  influence 
of  liquor,  the  deceased  had  attempted 
to  jump  from  a  window  in  which  he 
was  found  the  day  of  his  death. 
Travelers'  Ins.  Co.  v.  Harvey,  82  Va. 
949,  5  S.  E.  553. 
(S)    Limitations  and  Exceptions. 

Knowledge,  Motive  or  Intention. — 
See  the  titles  HOMICIDE;  PAROL 
EVIDENCE 


In  General— But  whenever  the 
knowledge,  motive  or  intention  of  a 
party  is  a  material  fact  in  issue,  then 
collateral  facts,  that  is,  other  acts  and 
declarations  of  a  similar  character, 
tending  to  establish  such  intent  or 
knowledge,  are  proper  evidence,  pro- 
vided they  are  not  too  remote.  Trog- 
don  V,  Com.,  31  Gratt.  862;  Repass  v. 
Richmond,  99  Va.  508,  39  S.  E.  160. 

In  a  suit  to  rescind  a  contract  for 
false  representations,  evidence  of  simi- 
lar representations  to  other  persons, 
about  the  same  time,  is  admissible  to 
show  the  bent  of  mind  of  the  party 
making  the  representation.  Wilson  v. 
Carpenter,  91  Va.  183,  21  S.  E.  243. 

In  an  action  for  slander,  words 
spoken  at  different  times  before  suit 
brought,  though  not  declared  on,  may 
be  given  in  evidence  to  show  the  intent 
with  which  the  words  declared  on  were 
spoken,  but  words  spoken  after  suit 
brought  can  not  be  given  in  evidence, 
for  they  may  be  the  ground  of  another 
action.  Swindell  v.  Harper,  51  W.  Va. 
381,  41  S.  E.  117. 

Execution  of  Promissory  Note.— 
"Four  months  after  date  I  promise  to 
pay  to  Wilkinson  &  Hunt,  or  order, 
without  offset,  negotiable  and  payable 
at  the  oflice  of  discount  and  deposit  of 
the  Bank  of  Virginia  at  Charleston, 
Kanawha,  nine  hundred  and  thirteen 
dollars  and  fifty  cents,  for  value  re- 
ceived. Robert  H.  Early  (For  Sam'l 
H.  Early.)"  Held,  upon  the  face  of 
the  paper  it  is  the  note  of  Robert  H. 
Early.  Held,  proof  that  another  note 
was  executed  by  Robert  H.  Early  to 
another  person,  about  a  month  pre- 
vious to  the  execution  of  this,  with  the 
same  additional,  excepting  the  brack- 
ets, and  that  the  reason  given  by  him 
for  the  addition  of  the  words  "for 
Sam'l  H.  Early"  was,  "that  in  the  case 
of  the  death  of  either  his  brother  or 
himself  the  note  would  show  on  what 
account  or  for  whose  benefit  it  was 
given,"  held  tp  be  competent  evidence; 
the  only  question  being  why  were 
these    words    "for    Sam'l     H.     Early," 
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written  at  the  foot  of  the  note?  "We 
mean  only  to  say,  in  the  language  of 
Phillips  (edition  of  1849,  vol.  1,  p.  461), 
that  'it  may  frequently  be  very  proper, 
and  in  some  cases  absolutely  neces- 
sary, to  look  beyond  the  transaction 
which  is  the  immediate  subject  of  in- 
quiry into  previous  transactions,  for 
the  purpose  of  making  a  just  inference 
as  to  the  knowledge  of  the  parties, 
their  motives  or  intention;'  and  to  say, 
that  this  case,  on  the  supposition  above 
made,  may  come  within  that  principal." 
Early  v.  Wilkinson,  9  Gratt.  68. 

Fraud  and  Deceit. — In  Piedmont 
Bank  v.  Hatcher,  94  Va.  229,  231,  26 
S.  E.  505,  the  court  lays  down  the  fol- 
lowing rule:  "Where  fraud  in  the  sale 
or  purchase  of  property  is  in  issue,  evi- 
dence of  other  frauds  of  like  character, 
committed  by  the  same  parties,  at  or 
near  the  same  time,  is  admissible.  Its 
admissibility  is  placed  upon  the  ground, 
that,  where  transactions  of  similar  na- 
ture are  executed  by  the  same  parties, 
and  closely  connected  in  point  of  time, 
the  inference  is  reasonable  that  they 
proceed  from  the  same  motive.  Large 
latitude  is  always  given  to  the  admis- 
sion of  evidence  where  the  issue  is 
fraud,"  citing  Trogdon  v.  Com.,  31 
Gratt.  862,  and  Lincoln  v.  Chaflin,  7 
Wall.  132;  Butler  v.  Watkins,  13  Wall. 
4S6;  Ins.  Co.  v.  Armstrong,  17  U.  S. 
591.  In  Lillienfeld  v.  Com.,  92  Va.  818, 
2:<  S.  E.  882,  in  a  proceeding  to  revoke 
a  liquor  license  for  selling  liquor  to 
minors,  it  was  held,  competent  to  of- 
fer in  evidence  a  number  of  indictments 
found  in  the  same  court  against  the 
same  defendant  for  similar  offenses, 
and  also  to  receive  the  evidence  of  a 
minor,  that  within  twelve  months  prior 
to  the  time  when  the  license  sought  to 
be  revoked  took  effect,  the  said  minor 
had  purchased  intoxicating  liquor  of 
the  defendant,  citing  Trogdon  v.  Com., 
31  Gratt.  862. 

False  Representations. — In  a  suit  to 
rescind  a  contract  for  false  representa- 
tions, evidence  of  similar  representa- 
tions to  other  persons,  about  the  same 


I  time,  is  admissible  to  show  the  bent  of 
the  mind  of  the  party  making  the 
representations.  Wilson  v.  Carpenter, 
91  Va.  183,  21  S.  E.  243. 

But  it  has  been  held,  that  evidence 
of  acts  and  conversations  of  third  par- 
ties, is  irrelevant  and  inadmissible  to 
show  that  the  defendant  was  fraudu- 
lently induced  by  them  to  execute  the 
bond  sued  on,  unless  the  plaintiff  is 
shown  to  have  participated  in  the  fraud. 
Relevancy  must  always  be  shown  by 
him  offering  the  evidence.  Triplett  v. 
Goff,  83  Va.  784,  3  S.  E.  525. 

In  an  action  to  rescind  a  conveyance 
for  alleged  false  representations,  the 
fact  that  other  land  agents,  in  attempt- 
ing to  sell  land  similarly  located,  made 
similar  representations  to  others,  is 
immaterial.  Beckley  v.  Riverside  Land 
Co.,  2  Va.  Dec.  283,  citing  Wilson  v. 
Carpenter,  91  Va.  183,  21  S.  E.  243. 

Advancements.— See  the  title  AD- 
VANCEMENTS, vol.  1,  p.  189. 

Where  the  issue  is  whether  a  bond 
was  delivered  by  a  parent  to  a  child 
by  way  of  advancement,  it  is  competent 
for  the  child  to  prove  similar  advance- 
ments by  the  parent  to  the  other  chil- 
dren. Brock  V.  Brock,  92  Va.  173,  23 
S.   E.  224. 

Proof  of  Residence — Service  of  Proc- 
ess.— Testimony  of  an  officer  that 
since  the  attachment  issued,  he  served 
process  in  other  suits  against  the  at- 
tachment debtor  by  leaving  copies  with 
his  wife  at  his  house  and  explaining 
purport,  is  admissible  as  evidence  tend- 
ing to  establish  residence.  Starke  v. 
Scott,  78  Va.  180. 

Mental  Condition  of  Testator. — If 
undue  influence  be  proved  to  have 
been  exercised  over  the  testator,  both 
before  and  after  the  execution  of  the 
will,  the  facts  may  be  given  in  evidence 
to  the  jury,  from  which  they  may  infer, 
if  they  see  proper,  that  undue  influence 
was  exercised  over  the  testator  at  the 
time  the  will  was  made.  Forney  v. 
Ferrell,  4  W.  Va.  729.  See  Jarrett  v. 
Jarrett,  11  W.  Va.  584. 

Insanity. — Where    the     defense    of  a 
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prisoner  is  insanity,  evidence  to  prove 
insanity  before  the  act  committed  is 
proper,  without  first  proving  the  in- 
sanity at  the  time  of  its  commission. 
Vance  v.  Com.,  2  Va.  Cas.  132. 

b.   In  Criminal  Cases. 

See  the  particular  criminal  titles.    ' 

(1)  In  General 

It  frequently  happens  that  as  the  evi- 
dence of  circumstances  must  be  re- 
sorted to  for  the  purpose  of  proving 
the  commission  of  the  particular  of- 
fense charged,  the  proof  of  those  cir- 
cumstances involves  the  proof  of  other 
acts,  either  criminal  or  apparently  in- 
nocent. In  such  cases,  it  is  proper  that 
the  chain  of  evidence  should  be  un- 
broken. If  one  or  more  links  of  that 
chain  consist  of  circumstances,  which 
tend  to  prove  that  the  prisoner  has 
been  guilty  of  other  crimes  than  that 
charged,  this  is  no  reason  why  the  court 
should  exclude  those  circumstances. 
They  are  so  intimately  connected  and 
blended  with  the  main  facts  adduced 
in  evidence,  that  they  can  not  be  de- 
parted from  with  propriety;  and  there 
is  no  reason  why  the  criminality  of 
such  intimate  and  connected  circum- 
stances, should  exclude  them,  more 
than  other  facts  apparently  innocent. 
Thus,  if  a  man  be  indicted  for  murder, 
and  there  be  proof  that  the  instrument 
of  death  was  a  pistol;  proof,  that  that 
instrument  belonged  to  another  man, 
that  it  was  taken  from  his  house  on 
the  night  preceding  the  murder,  that 
the  prisoner  was  there  on  that  night, 
and  that  the  pistol  was  seen  in  his  pos- 
session on  the  day  of  the  murder,  just 
before  the  fatal  act  committed,  is  un- 
doubtedly admissible,  although  it  has 
the  tendency  to  prove  the  prisoner 
guilty  of  a  larceny.  Such  circum- 
stances constitute  a  part  of  the  trans- 
action; and  whether  they  are  perfectly 
innocent  in  themselves,  or  involve 
guilt,  makes  no  difference,  as  to  their 
bearing  on  the  main  question  which 
they  are  adduced  to  prove.  But  if  the 
circumstances   have   no   intimate    con- 


nections with  the  main  fact;  if  they 
constitute  no  link  in  the  chain  of  evi- 
dence; then,  supposing  them  innocent, 
their  admission,  to  be  sure,  may  do  no 
harm,  yet  they  ought  to  be  excluded, 
because  they  are  irrelevant;  but  if  they 
denote  other  guilt,  they  are  not  only 
irrelevant,  but  they  do  injury,  because 
they  have  a  tendency  to  prejudice  the 
minds  of  the  jury;  and  for  this  addi- 
tional reason  they  ought  to  be  ex- 
cluded.    Walker  v.  Com.,  1  Leigh  574. 

On  the  trial  of  an  indictment  against 
A,  what  passes  between  B  and  C  is 
generally  inadmissible  against  A,  under 
the  rule  of  res  inter  alios  acta.  Payne 
V.   Com.,   31   Gratt.   855. 

Indictment  against  Other  Persons. — 
It  is  not  error  to  exclude  as  evidence 
an  indictment  against  another  person 
for  the  same  offense.  Taylor  v.  Com., 
90  Va.  109,  17  S.  E.  812. 

(8)    Proof  of  Other  Crimes, 
(a)     In   GeneraL 

And  another  rule,  closely  related  to 
the  one  just  stated  as  to  the  admis- 
sibility of  collateral  facts^  is  that  proof 
of  other  crimes,  having  no  connection 
with  the  one  for  which  the  accused  is 
or.  trial,  is  irrelevant  and  inadmissible. 
Cole  V,  Com.,  5  Gratt.  696;  State  v. 
Sheppard,  49  W.  Va.  582,  39  S.  E.  676; 
j  Watts  V.  State,  5  W.  Va.  532. 

In  public  prosecutions  for  a  specific 
offense,  it  is  incumbent  on  the  prose- 
cution to  prove  that  the  offense  which 
is  charged  has  been  committed;  he  is 
not  allowed  to  go  into  proof  of  the 
commission  of  any  other  offense  than 
that  charged,  or  of  the  character  of 
the  prisoner,  unless  the  prisoner  him- 
self opens  the  way  for  the  admission 
of  that  evidence  by  putting  his  char- 
acter in  issue;  and,  even  in  that  case, 
the  prosecutor  can  not  prove  particular 
facts,  but  must  content  himself  with 
evidence  of  general  character.  The 
reasons  on  which  these  positions  are 
founded,  are  sufficiently  obvious.  Not 
only  must  the  proof  correspond  with 
the  allegation,  but  it  is  an   important 
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principle,  that  the  prisoner  should  not 
be  taken  by  surprise.  As  he  is  charged 
with  a  particular  offense,  he  has  notice 
to  be  prepared  to  defend  himself 
against  that  charge,  and  that  alone;  he 
can  not  be  prepared  to  defend  himself 
against  other  charges,  not  exhibited 
against  him,  or  to  maintain  the  in- 
tegrity of  his  whole  life,  when  that  is 
not  put  in  issue;  and  when  it  is,  he  can 
not  be  prepared  to  account  for  par- 
ticular instances  of  malconduct,  of 
which  he  is  not  previously  informed, 
and  as  to  which  he  is  not  required  to 
defend  himself.  Walker  v.  Com.,  1 
Leigh   574. 

(b)    Specific  Applications  of  Rule. 

See  the  titles  treating  the  specific 
offenses. 

Larceny. — On  the  trial  of  an  indict- 
ment for  the  larceny  of  a  watch,  evi- 
dence of  another  larceny  of  a  cloak, 
committed  by  the  prisoner,  the  two 
acts  being  wholly  distinct  and  un6on< 
nected,  is  not  admissible  for  any  pur- 
pose.    Walker  v.  Com.,  1  Leigh  574. 

Assault  and  Battery — Rape. — On  an 
indictment  for  procuring  persons  to 
shoot,  cut,  stab,  wound,  etc.,  with  in- 
tent to  maim,  etc.,  a  certain  other  per- 
son, it  is  error  to  admit  testimony  of 
a  rape  committed  by  such  person  after 
they  had  broken  into  a  dwelling,  where 
such  other  person  was  lodging.  Be- 
cause the  rape  was  a  distinct,  substan- 
tive offense  from  that  charged  in  the 
indictment,  and  had  no  connection 
whatever  with  the  offense  charged,  and 
because  it  was  a  total  and  substantial 
departure  from  that  instructed,  and  the 
defendant  could  not  be  held  responsible 
as  accessory  thereto.  Watts  v.  State, 
5  W.  Va.  532. 

Proof  of  other  homicides,  having  no 
connection  with  the  one  for  which  the 
defendant  is  on  trial,  is  irrelevant  and 
inadmissible.  State  v.  Sheppard,  ^9 
W.  Va.  582,  599,  39  S.  E.  676. 

On  the  trial,  evidence  was  offered  by 
the  prisoner  that  several  months  be- 
fore   the    homicide    the    deceased    had 


made  an  assault  upon  her  with  intent 
to  commit  a  rape.  Held,  inadmissible. 
Hodges  V.  Com.,  89  Va.  265,  15  S.  E. 
513. 

It  is  proved  in  an  action  of  trespass 
for  false  arrest  and  imprisonment,  that 
the  plaintiff  was  imprisoned  by  the  de- 
fendant, the  latter  acting  as  provost 
marshal  for  the  confederate  authorities, 
in  the  jail  of  M.  county;  that  he  was 
afterwards  surrendered  by  the  jailor  to 
the  provost  guard  and  taken  to  Rich- 
mond, where  he  was  held  on  a  charge 
of  disloyalty  to  the  confederate  gov- 
ernment, and  subsequently  removed  to 
Salis.bury  prison.  North  Carolina;  that 
by  general  orders  it  was  the  duty  of 
defendant  to  turn  over  persons  charged 
with  like  offense  with  the  plaintiff  to 
the  nearest  confederate  military  au- 
thorities, which  were  at  the  time  of 
the  arrest  at  a  certain  place  in  M. 
county,  and  that  the  defendant  had  no 
authority  to  make  other  disposition  of 
persons  charged  with  like  offenses  with 
the  plaintiff.  The  defendant  moved  to 
exclude  that  part  of  the  testimony 
which  related  to  the  imprisonment  at 
Richmond  and  Salisbury.  Held,  motion 
pipperly  refused.  Caperton  v.  Martin, 
4  W.  Va.  138,  6  Am.  Rep.  270. 

Harmless  Error.— Where,  on  trial 
for  murder,  prisoner  had  been,  without 
objection,  proven  to  have  confessed 
that  on  night  of  homicide  certain  goods 
had  been  stolen,  and  a  witness  was  al- 
lowed to  testify  that  those  goods  were 
found  in  prisoner's  house  when  he  was 
arrested  for  the  homicide;  held,  as 
prisoner  was  not  prejudiced  by  the 
testimony,  its  admission,  though  irregu- 
lar, was  not  a  reversible  error.  Com. 
V.  Brown,  90  Va.  671.  19  S.  E.  447. 

(c)    Limitations  and  Exceptions. 
Motive,  Intent  or  Guilty  Knowledge. 

— There  is  one  class  of  cases  in  which 
the  courts  have  allowed  the  evidence 
of  other  criminal  acts  of  the  same  char- 
acter to  be  given  in  evidence  in  sup- 
port of  the  charge;  cases  in  which  it 
is    necessary   to    prove     the    scienter. 
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Thus,  in  prosecutions  for  uttering 
forged  notes,  etc.,  knowing  them  to  be 
forged,  it  has  been  frequently  per- 
mitted to  prove  that  the  prisoner  has 
committed  other  utterings  of  forged 
notes,  for  the  purpose  of  proving,  or 
of  enabling  the  jury  to  infer,  that  he 
knew  that  the  note  which  he  is  charged 
with  uttering,  was  a  forged  note.  Such 
was  Whiley's  case,  1  New  Rep.  94;  2 
Leach  983,  and  Ball's  case,  2  Leach 
985,  in  note;  both  of  which  are  referred 
to,  and  approved  by  this  court  in  Finn's 
case,  5  Rand.  701,  710.  The  principle 
on  which  this  species  of  evidence  has 
been  admitted  in  those  cases  is,  that  it 
is  frequently  impossible,  from  th'e  iso- 
lated fact  of  the  uttering  a  single 
forged  note,  to  ascertain  whether  the 
accused  knew  it  was  forged  or  not. 
Knowledge  exists  in  the  mind;  and  it 
is  impossible,  say  the  courts,  to  be- 
come acquainted  with  the  secret  knowl- 
edge of  another,  without  referring  to 
his  conduct  or  his  acts  on  other  oc- 
casions. A  man  perfectly  honest,  who 
is  not  skilled  in  the  character  of  bank 
notes,  may  pass  a  forged  note  with 
perfect  innocence;  the  single  fact  of 
passing  does  not  prove  his  knowledge; 
the  courts  therefore  say,  that  you  ftiay 
prove  other  utterings,  and  the  circum- 
stances attending  them,  for  the  purpose 
of  proving  the  knowledge  which  con- 
stitutes the  guilt.  It  is  necessity  which 
has  driven  the  courts  to  the  adoption 
o^  this  rule,  and  some  judges  doubt 
whether  it  is  correctly  established. 
Walker  v.  Com.,  1  Leigh  574. 

"On  a  criminal  trial,  the  state  can 
not  prove  any  crme  against  the  de- 
fendant which  was  not  alleged  in  the 
indictment,  as  a  foundation  for  a  sepa- 
rate punishment,  and  as  aiding  the 
proof  that  he  was  guilty  of  the  crime 
charged,  unless  such  other  crime  tends 
to  prove  motive,  intent,  the  absence  of 
mistake  or  accident,  the  identity  of 
the  person  charged  with  the  commis- 
sion of  the  crime,  or  a  common  scheme 
embracing  the  commission  of  two  or 
more   crimes   so   closely    related    that 


proof    of    one    tends    to    establish    the 
other."    Taylor  v.  Com.,  90  Va.  109,  17  ' 
S.   E.  812;  Kibler  v.  Com.,  94  Va.  804, 
26  S.  E.  858;  O'Boyle  v.  Com.,  100  Va. 
785,   792,  40   S.   E.   121. 

Homicide— While  it  is  true  that  the 
state,  for  the  purpose  of  showing  that 
the  defendant  would  be  likely  to  com- 
mit the  crime  charged,  can  not  prove 
that  he  committed  other  like  crimes 
against  another  person,  it  is  neverthe- 
less competent  to  show  that  the  ac- 
cused made  previous  attempts  on  the 
lite  of  the  same  person.  It  shows 
animus  and  'ntent.  It  rebuts  the 
theory  of  accident.  Previous  threats 
are  undoubtedly  admissible.  Then, 
certainly,  previous  attempts  upon  the 
life  of  deceased  by  the  accused  are 
more  pertinent  to  show  his  animus  and 
intent.  "In  cases  of  homicide  it  has 
always  been  competent  to  show  the 
conduct  and  the  feelings  of  the  pris- 
oner toward  his  victim,  and  proof  that 
he  had  made  previous  threats,  or  at- 
tempts to  kill  his  victim,  has  always 
been  received."  Nicholas  v.  Com.,  91 
Va.  741,  748,  21  S.  E.  364. 

Record  of  indictment  in  another 
state  against  prisoner  at  time  of  homi- 
cide, is  admissible  to  show  motive  for 
resisting  arrest.  Williams  v.  Com.,  85 
Va.   607,   8   S.   E.   470. 

On  a  trial  for  larceny  in  a  hotel,  it 
is  competent  for  the  commonwealth  to 
prove  the  presence  of  the  prisoner  in 
the  hotel  on  the  night  when  the  lar- 
ceny was  committed,  and  his  acts  and 
conduct  there,  and  the  circumstances 
attending  his  arrest,  as  a  part  of  the 
whole  transaction;  though  these  acts 
amount  to  an  attempt  to  commit  a 
felony  on  another  person,  in  another 
part  of  the  hotel.  Burr  v.  Com.,  4 
Gratt.   534. 

Malici>u8  Shooting. — There  is  an- 
other class  of  cases  in  which  it  is  held 
permissible  to  prove  other  offenses  for 
the  purpose  of  showing  the  guilty  in-  • 
tent  of  the  accused.  Thus  upon  an  in- 
dictment for  maliciously  shooting  at 
the  prosecutor,  it  has  been  held  proper 
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to  show  that  the  accused  had  twice 
shot  at  the  pros/ecutor  the  same  day, 
for  the  purpose  of  rebutting  the  idea 
of  accident,  and  of  establishing  the 
willful  intent.  Trogdon  v.  Com.,  31 
Gratt.   862. 

Poisoning. — And  so,  upon  a  prosecu- 
tion for  administering  sulphuric  acid 
to  horses,  with  intent  to  kill  them,  evi- 
dence is  admissible  that  the  prisoner 
had  frequently  mixed  sulphuric  acid 
with  horses*  corn.  Trogdon  v.  Com., 
31  Gratt.  862. 

Upon  an  indictment  for  a  libel,  the 
publication  of  other  libels  not  laid  in 
the  indictment,  may  be  given  in  evi- 
dence to  show  the  quo  animo  the  de- 
fendant made  the  publication  in  ques- 
tion.   Trogdon  v.  Com.,  31  Gratt.  862. 

In  prosecutions  for  uttering  forged 
notes,  for  passing  counterfeit  money, 
and  for  receiving  stolen  goods,  evi- 
dence is  always  admissible  of  other 
transactions  of  a  like  character,  al- 
though they  may  amount  to  distinct 
felonies,  provided  they  are  not  too  far 
removed.  What  are  the  limits  as  to 
time  and  circumstances,  in  such  cases, 
it  is  for  the  court  in  its  discretion  to 
determine.  Nor  is  it  an  objection,  that 
the  offenses  thus  proved  are  the  sub- 
jects of  separate  indictments.  Roscoe 
on  Crim.  Evidence,  86;  3  Russel  on 
Crimes,  285.  The  object  of  this  evi- 
dence is  simply  to  show  the  guilty 
knowledge  of  the  accused.  Trogdon 
T.  Com.,  31  Gratt.  862. 

Passing  Counterfeit  Money. — In  in- 
dictments for  passing  counterfeit 
money,  the  scienter  may  be  proved  by 
showing  that  the  defendant  passed  or 
attempted  to  pass  other  counterfeit 
money  to  other  persons  about  the  same 
time.  Martin  v.  Com.,  2  Leigh  745; 
Spencer  v.  Com.,  2  Leigh  751;  Hen- 
drick  V,  Com.,  5  Leigh  707,  708;  Wash 
r.  Com.,  16  Gratt.  530,  540;  Finn  v. 
Com.,  5  Rand.  701. 

On  the  trial  of  an  indictment  for 
passing  a  counterfeit  bank  note  or 
!heck.  after  evidence  that  the  prisoner 
passed  the  note,  and  that  it  was  coun- 


terfeit, evidence  that  the  prisoner  had 
in  his  possession  and  attempted  to  pass 
other  counterfeit  notes  of  the  same 
kind  to  other  persons,  the  day  after  he 
passed  those  in  the  indictment  men- 
tioned, is  admissible  to  prove  the 
scienter.  Hendrick  v.  Com.,  5  Leigh 
707. 

False  Pretenses. — "It  has  been  said, 
that  whatever  may  be  the  rule  else- 
where, under  our  statute,  obtaining 
goods  upon  false  pretenses  is  made 
larceny,  and  upon  a  prosecution  for 
larceny,  it  is  not  admissible  to  prove 
other  larcenies,  by  way  of  showing  the 
irtent.  Without  stopping  to  contro- 
vert the  conclusion  reached  by  this 
position,  it  is  sufficient  to  refer  to 
Anable's  case,  24  Gratt.  563,  in  which 
it  was  held,  that  whilst  the  statute  de- 
clares that  the  party  obtaining  goods 
by  false  pretenses  is  guilty  of  larceny, 
it  is  not  intended  to  dispense  with  the 
proof  requisite  to  show  that  the  goods 
were  obtained  by  false  pretenses. 
Every  ingredient  entering  into  the  of- 
fense of  obtaining  goods  by  false  pre- 
tenses must  be  shown  as  fully  as  if 
the  statute  had  not  been  passed."  Trog- 
don V.  Com.,  31  Gratt.  862. 

Upon  the  prosecution  of  T.  for  ob- 
taining goods  from  M.  &  Co.  upon 
false  pretenses,  evidence  that  the  ac- 
cused, in  the  same  city  and  at  or  aboui 
the  same  time,  purchased  goods  from 
other  parties,  B.  and  O.,  upon  the  same 
false  pretenses,  is  admissible  to  show 
the  intent  of  the  accused  in  making  the 
representations  to  M.  &  Co.,  but  not 
as  proof  that  the  accused  had  com- 
mitted other  offenses  not  charged  in 
the  indictment.  And  this,  though  the 
statute  has  made  the  obtaining  goods 
on  false  pretenses  larceny.  Trogdon  v. 
Com.,  31  Gratt.  862.  , 

Practising  Medicine  without  License. 
—  Where,  in  a  prosecution  against  a 
physician  for  practising  without  a 
license,  the  offense  charged  was  within 
one  year  and  the  Jurisdiction  of  the 
court,  it  is  allowable  to  prove  that  de- 
fendant treated  professionally  a  family 
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other  than  that  of  the  informing  wit- 
ness. Whitlock  V.  Com.,  89  Va.  337,  15 
S.  E.  893. 

Sale  of  Intoxicating  Liquors. — Whar- 
ton, in  2  Crim.  Law,  §  1525,  speaking 
of  illicit  sales  of  liquors,  says:  "It  is 
erroneous  to  admit  evidence  of  a 
greater  number  of  offenses  than  there 
are  counts,  unless  to  prove  scienter  or 
quo  animo.  And  the  court,  when  sev- 
eral sales  are  introduced,  will  compel 
the  prosecution  to  elect  as  to  the  sales 
on  which  it  relies."  Quoted  in  State 
V  Chisnell,  36  W.  Va.  659,  15  S.  E. 
412. 

Under  indictment  of  one  count  by 
giving  evidence  tending  to  show  one 
sale,  the  state  has  not  made  a  final 
election  to  rely  on  that  sale  which  will 
preclude  it  from  proving  another  to 
sustain  its  indictment;  and  it  is  not 
error  for  the  court,  in  its  discretion,  to 
allow  evidence  of  another  sale.  When, 
in  such  case,  evidence  of  more  than 
one  sale  is  given,  on  the  request  of  de- 
fendants, at  the  close  of  the  state's  evi- 
dence, the  court  should  compel  the 
state  to  elect  the  particular  sale  on 
which  it  will  rely  for  conviction,  and 
then  exclude  evidence  of  other  sales. 
Where,  in  such  case,  there  is  evidence 
before  the  jury  tending  to  prove  two 
different  sales,  it  is  error  for  the  court 
to  instruct  the  jury,  against  objection, 
that  if  either  sale  is  proven  it  should 
convict.  State  v.  Chisnell,  36  W.  Va. 
659,   15   S.    E.   412. 

Res     Gestae.— See     the     title      RES 
GEST^. 

On  a  trial  for  murder,  evidence  that 
the  prisoner,  on  the  same  day  the  de- 
ceased was  killed,  and  shortly  before 
the  killing,  shot  a  third  person;  held, 
admissible  under  the  circumstances  of 
the  case,  notwithstanding  the  evidence 
tends  to  prove  a  distinct  felony  com- 
mitted by  the  prisoner;  such  shooting, 
and  the  killing  of  the  deceased,  appear- 
ing to  be  connected  as  parts  of  one  en- 
tire transaction.  Heath  v.  Com.,  1  Rob. 
735. 
Where  the  killing  of  two  people  con- 


stitutes parts  of  the  same  tragedy  so 
that  a  detailed  statement  of  killing  one 
can  not  be  given  without  also  relating 
the  killing  of  the  other,  the  latter  evi- 
dence is  admissible  as  evidence  of  the 
general  conduct  of  the  slayer  and  as 
part  of  the  res  gestae.  Reed  v.  Com.. 
98  Va.  817,  36  S.  E.  399. 

3.   Subsequent  Repairs. 

See  generally,  the  title  NEGLI- 
GENCE, and  references  given. 

In  an  action  by  a  servant  to  recover 
damages  for  a  personal  injury  result- 
ing from  alleged  defects  of  machinery, 
evidence  of  repairs  to  the  machinery 
after  the  injury  is  not  admissible  to 
show  negligent  failure  to  repair  before 
the  injury,  but  if  the  defendant  offers 
evidence  of  good  condition  after  the 
injury,  the  plaintiff  may  rebut  it  by 
evidence  to  disprove  that  fact,  or  may 
show  subsequent  repairs.  Virginia, 
etc..  Wheel  Co.  v.  Chalkley,  98  Va.  62, 
34  S.  E.  976. 

'*The  first  assignment  of  error  is  to 
the  introduction  of  evidence  showing 
what  repairs  had  been  made  upon  the 
alleged  defective  machine  subsequent 
to  the  injury  complained  of.  The  ques- 
tion whether  such  evidence  is  admis- 
sible to  show  that  the  former  condition 
of  the  machine  was  unsafe,  and  that 
the  defendant  was  negligent  in  so  main- 
taining it,  does  not  seem  to  have  been 
passed  upon  by  this  court.  There  is 
some  conflict  in  the  cases  on  the  sub- 
ject, but  it  seems  now  to  be  settled  by 
the  great  weight  of  authority,  and  upon 
the  most  convincing  reasons,  that  such 
evidence  is  not  competent."  Virginia, 
etc..  Wheel  Co.  v,  Chalkley,  98  Va.  62, 
63,  34  S.   E.  976. 

In  order  to  rebut  evidence  offered 
by  defendant,  the  plaintiff  may  prove 
the  condition  of  defective  machinery 
which  caused  the  injury  complained  of 
shortly  after  the  injury,  and  also  sub- 
sequent repairs.  Virginia,  etc..  Wheel 
Co.  V,  Harris,  ir3  Va.  709,  49  S.  E. 
991;  Virginia,  etc.,  Wheel  Co.  v. 
Chalkley,  98  Va.  62,  34  S.  E.  976. 
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4.  Habit 

''Evidence  of  habit  is  inadmissible  for 
the  purpose  of  showing  that  a  particu- 
lar person  did  or  did  not  do  a  particular 
thing."  Whart.  Ev.,  §  1287.  Triplett 
r.  Goff,  83  Va.  784,  786,  3  S.  E.  525. 

"The  general  character  and  habits  of 
Bowie  are  not  fit  subjects  of  inquiry  in 
this  suit  for  any  purpose.  The  rules  of 
law  do  not  require  the  plaintiff  to  be 
prepared  with  proofs  to  meet  such  evi- 
dence, and  it  is  never  permitted  unless 
the  nature  of  the  action  involves  or 
directly  affects  the  general  character 
of  the  party."  1  Greenl.  Ev.,  §  54. 
Triplett  v.  GoflF,  83  Va.  784,  787,  3  S.  E. 
525. 

Suretyship. — It  has  been  held,  that 
in  an  action  against  a  surety  on  a  bond, 
evidence  of  his  habit  as  respects  be- 
coming surety  for  persons,  is  admis- 
sible.    Triplett  v.    Goff,   83   Va.   784,   3 

5.  E.   526.     See   Dillard  v.   Collins,  25 
Gratt.   343.   356. 

"Evidence  of  the  habit  of  the  maker 
of  a  note  to  gamble  when  drunk  is  not 
admissible  to  show  that  such  note  was 
given  for  money  lost  at  play."  Trip- 
lett V.  Goff,  83  Va.  784,  786,  3  S.  E. 
525. 

C.    KNOWLEDGE. 

Evidence  as  to  a  party's  knowledge 
-or  ignorance  upon  any  given  subject 
is  often  competent,  and  may  frequently 
be  shown  by  his  own  testimony. 

In  an  action  against  a  railroad  com- 
pany to  recover  damages  for  killing  a 
person  while  walking  on  defendant's 
track,  evidence  of  such  person's  knowl- 
edge of  signals  intended  solely  to 
secure  the  safety  of  persons  and  prop- 
erty on  the  trains  of  the  defendant  is 
impertinent,  and  should  be  excluded. 
The  error  in  admitting  such  evidence, 
or  in  refusing  to  strike  it  out,  is  not 
cured  by  instructing  the  jury  that  if 
they  believe  the  signals  were  for  the 
use  and  guidance  of  the  employees  of 
the  defendant,  and  not  for  the  public, 
then  the  deceased  could  not  rely  on 
them.  Chesapeake,  etc.,  R.  Co.  v,  Rog- 
ers, 100  Va.  324,  41  S.  E.  732. 


Where,  with  a  knowledge  of  the 
facts,  the  principal  acquiesces  in  the 
acts  of  the  agent,  under  such  circum- 
stances as  would  make  it  his  duty  to 
repudiate  such  acts  if  he  would  avoid 
them,  such  acquiescence  is  a  confirma- 
tion of  the  acts  of  the  agent.  It  is  not 
necessary  that  such  knowledge  shall  be 
shown  by  positive  evidence;  it  may  be 
deduced,  or  inferred  from  the  circum- 
stances and  facts  of  the  case.  Curry 
V.  Hale,  15  W.  Va.  867. 

D.   CHARACTER  IN  EVIDENCE. 

In  Civil  Cases. — It  may  be  stated  as 
a  general  Tv}e  that,  except  when  the 
civil  action  is  of  such  a  nature  as  neces- 
sarily involves  the  character  of  the 
litigants,  as  for  example,  in  civil  ac- 
tions for  breach  of  promise  of  mar- 
riage, seduction,  or  libel  and  slander, 
and  for  some  purposes  in  malicious 
prosecution,  character  is  not  admissible 
IP  evidence.  See  the  titles  BREACH 
OF  PROMISE  OF  MARRIAGE,  vol. 
2,  p.  614;  LIBEL  AND  SLANDER; 
MALICIOUS  PROSECUTION;  SE- 
DUCTION. 

As  to  the  impeachment  of  witnesses, 
see  the  title  WITNESSES. 

In  an  action  of  assumpsit  to  recover 
a  sum  of  money  in  gold  which  had  been 
delivered  by  the  plaintiff  to  the  defend- 
ant for  safekeeping,  the  only  plea  in 
the  case  was  nonassumpsit.  There  was 
no  question  as  to  the  delivery  of  the 
gold  to  the  defendant,  but  the  defense 
was  that  he  had  been  robbed  of  it,  and 
the  effort  of  the  plaintiff  was  to  prove 
a  fraudulent  appropriation  of  it  by 
the  defendant  conspiring  with  another 
person.  Held,  evidence  of  the  general 
character  of  the  defendant  by  him  is 
not  admissible,  and  therefore  the  fail- 
ure to  produce  it  is  not  any  ground  for 
an  inference  unfavorable  to  his  in- 
tegrity. The  counsel  for  the  plaintiff, 
in  his  argument  before  the  jury,  hav- 
ing relied  on  the  fact  that  the  defend- 
ant had  introduced  no  proof  of  his 
character,  after  the  argument  was  con- 
cluded the  court  properly,  of  its  own 
motion,    instructed    the   jury   that    the 
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cl'aractcr  of  the  defendant  as  a  party 
to  the  suit  was  not  involved  in  the 
issue  to  be  tried;  that  he  had  no  right 
to  introduce  proof  of  his  general  char- 
acter, and  that  the  jury  should  disre^ 
gard  all  argument  made  before  them 
by  the  plaintiffs  counsel,  based  on  the 
failure  of  the  defendant  to  introduce 
such  evidence.  Danville  Bank  v.  Wad- 
dill,  31   Gratt.  469. 

On  the  plea  of  non  est  factum,  it 
being  proved  that  a  son  of  the  plaintiff 
said  he  could  counterfeit  the  land  of 
the  defendant,  evidence  may  be  given 
to  show  the  infamy  of  the  son's  char- 
acter, circumstances  existing  to  render 
the  execution  of  the  instrument  doubt- 
ful.    Rowt  V.  Kile,  Gilmer  202. 

In  Criminal  Prosecutions. — As  to 
character  in  criminal  prosecutions,  see 
the  title  CRIMINAL  LAW,  vol.  4,  pp. 
87,  92. 

K    VALUE. 

For  words  and  phrases  related  to 
this  question,  see  PRICE;  VALUE. 
As  to  market  value,  see  the  titles 
EMINENT  DOMAIN,  ante,  p.  66; 
SALES. 

1.  In  GeneraL 

The  courts  generally  regard,  as  the 
value  of  a  thing,  the  price  it  will  bring. 
Value  admits  of  no  precise  standard. 
This  rule  is  especially  applicable  to 
public  sales.  Bradford  v,  McConihay, 
16  W.  Va.  732,  763. 

2.  Of  Personalty. 

It  seems  that  inventories  and  ap- 
praisements are  prima  facie  evidence  of 
the  value  only  of  the  property  inven- 
toried and  appraised;  being  no  evi- 
dence, against  any  person,  other  than 
the  executor  or  administrator,  that  such 
property  belonged  to  the  decedent. 
Carr  v.  Anderson,  2  Hen.  &  M.  361. 

In  a  suit  by  the  personal  representa- 
tive of  the  testator  to  recover  for  chat- 
tels converted,  such  personal  property 
book  itself  would  not  be  admissible  to 
show  the  value  of  the  personal  estate 
of  the  testator  or  the  legatee  for  life. 
Bartlett  v.  Patton,  33  W.  Va.  71,  10  S. 
E.  21. 


Va.  Code,  §  8709,  providing  that  in  a 
prosecution  for  larceny  the  money  due 
on,  or  secured  by,  the  writing,  and  "re- 
maining unsatisfied,"  shall  be  deemed 
the  value  of  the  article  stolen,  held, 
merely  to  prescribe  a  rule  for  estimat- 
ing the  value  of  the  paper,  and  not  a 
part  of  the  necessary  description  of  the 
offense.  As  the  law  presumes  that  the 
face  value  of  the  wViting  is  its  actual 
value,  held,  no  proof  of  its  actual  value 
is  required.  Whalen  v.  Com.,  90  Va. 
544,  19  S.  E.  182. 

In  an  action  to  recover  the  value  of 
a  stock  of  goods  destroyed  by  fire,  it 
is  not  error  to  allow  the  owner,  in  the 
absence  of  better  evidence  of  value,  to 
give  to  the  jury  an  estimate  of  the  total 
amount  of  his  purchases  since  he  oc- 
cupied the  location  at  which  he  was  at 
the  time  of  the  fire,  and  his  annual 
sales  from  the  same  date;  nor  to  allow 
a  witness  to  give  his  valuation  of  the 
stock  destroyed,  based  upon  a  cursory 
view  the  day  before  the  fire,  not  made 
with  any  purpose  of  valuation,  nor  any 
expectation  of  being  thereafter  called 
bij  to  estimate  their  worth;  nor  is  it 
error  to  allow  a  witness  to  state  his 
estimate  of  the  value  of  the  stock  seen 
at  the  store  two  days  before  the  fire. 
While  such  evidence  is  of  little  value, 
still  it  is  admissible.  The  owner  is 
often  unable  to  produce  direct  evidence 
of  value,  and  he  can  only  be  required 
to  prove  value  by  the  best  evidence  at- 
tainable. Norfolk,  etc.,  R.  Co.  v, 
Briggs,  103  Va.  105,  48  S.  E.  521, 

Remoteness  in  Time. — In  an  action 
for  killing  a  horse  the  plaintiff  as  a  wit- 
ness for  himself  stated,  that  he  had 
bought  the  horse  four  or  five  years  be- 
fore it  was  killed,  and  that  it  was 
worth  when  killed  a  certain  price;  on 
cross-examination,  the  defendant  asked 
him,  what  he  paid  for  the  horse,  which 
question,  on  objection  by  the  plaintiff, 
was  excluded  by  the  court.  This  was 
not  error  to  the  prejudice  of  plaintiff 
in  error  under  the  circumstances  of 
this  case.  "The  time  here  was  so  g^reat 
'  between  the  date  of  the   purchase    of 
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the  horses  and  that  at  which  their  value 
i>  sought  to  be  proved,  that  any  answer 
given  by  the  witness  would  have  fur- 
nished very  little,  if  any,  information 
as  to  their  value  at  the  latter  date.  If 
the  price  paid  could  in  any  case  be 
proper  evidence  of  the  value  a^  a  sub- 
sequent time,  it  would  certainly  not  be 
proper  where  the  intervening  time  was 
so  long  as  it  was  in  this  instance.  The 
price  paid  is  not  necessarily  the  market 
value  of  a  horse,  but  rather  the  value 
placed  upon  it  by  the  seller  and  the 
purchaser  at  the  time.  It  will  not  be 
contended  that  the  value  placed  upon 
the  horse  by  the  owner  fixed  by  the 
ettimate  of  what  it  is  worth  to  him 
would  be  proper  evidence.  The  evi- 
dence excluded  was  of  this  nature.  In 
four  or  five  years  the  intrinsic  value  of 
a  horse  would  almost  certainly  change 
very  materially;  and  not  only  so  the 
market  value  of  a  horse  of  the  same 
intrinsic  value  would  probably  be  very  i 
njuch  altered  in  that  time."  Johnson 
V.  Baltimore,  etc.,  R.  Co.,  25  W.  Va.  | 
570.  I 

In  ascertaining  what  is  the  market 
value  of  personal  property  on  the  day  i 
of  delivery  at  a  certain  place,  it  is 
proper  to  hear  evidence  of  the  market 
value  thereof  within  a  reasonable  time 
both  before  and  after  such  day,  if  not 
too  remote  therefrom  to  aid  in  deter- 
mining. Boyd  V.  Gunnison,  14  W. 
Va.  1. 

Collateral  Facts. — In  an  action  on  a 
working  contract  to  perform  work  on 
a  certain  house  on  Q  street  at  full 
plaster's  prices,  it  was  held,  that  the 
defendant  had  a  right  to  prove  what 
was  the  price  agreed  on  for  the  outside 
work,  or  work  done  other  than  on  the 
Q  street  house.  Brodie  v.  Clator,  8 
W.  Va.  599. 

3.   Of  Realty. 

Price  Paid. — In  eminent  domain  pro- 
ceedings, the  price  paid  for  land  may 
be  admitted  as  evidence  of  its  value 
provided  the  purchase  was  not  too  re- 
mote from  the  appropriation  in  point  of 


time.     Guyandotte  Val.  R.  Co.  v.  Bus- 
kirk  (W.  Va.),  50  S.  E.  521. 

The  highest  bid  made  at  an  open  ju- 
dicial sale,  fairly  conducted,  after  full 
notice,  in  the  face  of  such  competition 
as  can  be  attracted,  is  a  fair  and  just 
criterion  of  the  value  of  the  property 
at  that  time.  After-stated  opinions, 
affidavits  of  under  value,  and  the  like, 
are  regarded  with  little  favor,  and  are 
entitled  to  little  weight  in  comparison 
with  the  fact  established  by  the  auction 
and  its  results.  Nitro-Phosphate  Syn- 
dicate V.  Johnson,  100  Va.  774,  42  S. 
E.  995. 

Price  and  Value. — Defendant  agree i 
to  assign,  transfer  and  deliver  a  title 
bond  to  plaintiff;  the  agreement  is  part 
of  the  consideration  given  by  defend- 
ant for  land  bought  of  plaintiff.  Held, 
the  value  of  this  land  is  a  proper  sub- 
ject of  inquiry  at  the  trial  of  an  action 
of  assumpsit  for  breach  of  the  agree- 
ment; and  a  witness,  who  had  owned 
the  land,  having  been  examined  by  both 
parties  as  to  its  value,  evidence  offered 
tn  prove  the  price  at  which  the  witness 
had  himself  offered  it  for  sale,  is  proper 
and  competent.  Daniels  v.  Conrad,  4 
Leigh  401. 

Rental  Value.— See  the  title  LAND- 
LORD AND  TENANT. 

In  an  action  brought  to  recover  dam- 
ages under  §  9,  art.  3,  of  the  constitu- 
tion, as  compensation  for  permanent 
injury  to  real  estate  by  the  construction 
of  a  railroad  upon  a  street  adjacent  to 
such  property,  m  estimating  the  perma- 
nent damage,  the  jury  may  inquire  into 
the  value  of  the  property,  and,  as  a 
guide  or  assistance  in  so  doing,  it  is 
not  improper  to  hear  evidence  of  its 
rental  value  or  of  an  offer  to  purchase, 
which  the  plaintiff  has  refused.  Fox  v. 
Baltimore,  etc.,  R.  Co.,  34  W.  Va.  466, 
12  S.  E.  757,  citing  Mason  v.  Bridge 
Co.,  20  W.  Va.  223. 

Fraud  in  Sale  of  Land. — At  trial  of 
issue,  whether  vendee  was  induced  to 
buy  by  vendor's  misrepresentations  as 
to  boundaries,  evidence  of  the  value  of 
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the  land  at  time  of  sale  and  since,  is 
admissible,  as  tending  to  disprove  im- 
position. Snouffer  v.  Hansbrough,  79 
Va.  166. 

F.  TITLE,  OWNERSHIP  AND  POS- 
SESSION. 

1.  Of  Personalty. 

In  General. — The  doctrine  is  well  set- 
tled that  the  possession  of  personal 
property  is  prima  facie  evidence  of  title 
and  ownership.  Tefft  v.  Marsh,  1  W. 
Va.  38. 

Letters  are  personal  property,  a^nd 
the  possession  of  them  is  prima  facie 
evidence  of  title  and  ownership  in  the 
possessor.    Tefft  v.  Marsh,  1  W.  Va.  38. 

The  possession  of  a  bill  or  note 
which  is  payable  to  bearer,  or  indorsed 
in  blank,  is  prima  facie  evidence  of 
ownership,  and  also  that  the  holder 
received  it  upon  a  valuable  considera- 
tion, paid  therefor  in  the  usual  cours2 
of  trade  or  business.  Bank  v.  Simmons, 
43  W.  Va.  79,  27  S.  E.  299. 

Running  Trains  on  Sunday. — See  the 
title  SUNDAYS  AND  HOLIDAYS. 

In  an  indictment  against  a  railroad 
company  for  being  found  laboring  at  its 
trade  and  calling  on  the  Sabbath  day, 
it  is  not  necessary  in  such  a  case  to 
prove  by  positive  affirmative  evidence 
that  the  cars,  run  over  the  track  of  the 
defendant,  belonged  to,  or  were  under 
the  control  of,  the  defendant;  this  may 
bt  legitimately  inferred  from  their  be- 
ing run  over  the  railroad  of  the  de- 
fendant. State  V.  Baltimore,  etc.,  R. 
Co.,  15  W.  Va.  362. 

But  the  mere  possession  of  a  bond 
is  not  such  an  evidence  of  property  as 
will  justify  a  payment  to  the  holder, 
without  authority,  express  or  implied, 
from  the  owner  to  collect  the  same. 
Brown  v,  Taylor,  32  Gratt.  135. 

2.  Of  Realty. 

In  General. — Actual  possession,  be- 
ing an  element  of  complete  legal  title 
to  real  estate,  is  prima  facie  evidence 
of  such  title  in  the  possessor.  One  in 
such  possession  may  maintain  trespass 
or    trespass    on    the    case    for    damage 


thereto,  without  further  proof  of  his 
title.  Wilson  v.  Phoenix,  etc.,  Mfg. 
Co.,  40  W.  Va.  413,  21  S.  E.  1035. 

Actual  possession  of  land  is  prima 
facie  evidence  of  ownership  in  fee,  and 
such  owner  is  prima  facie  entitled  to 
such  possession.  Teass  v.  St.  Albans, 
38  W.  Va.  1,  17  S.  E.  400. 

G.    MOTIVE  AND  INTENT. 

See  ante,  "Res  Inter  Alios  Acta," 
III,  B,  2. 

1.  In  GeneraL 

Where  the  motives  of  a  party  are  a 
material  enquiry  in  a  cause,  any  evi- 
dence which  tends  in  any  degree  to 
throw  light  upon  them,  is  not  to  be 
rejected,  though  the  court  may  think 
it  not  entitled  to  much  weight  with  the 
jury.  Parsons  v.  Harper,  16  Gratt.  64; 
Jackson  v.  Com.,  96  Va.  107,  30  S.  E. 
452. 

2.  In  Criminal  Cases. 

See  the  titles  CRIMINAL  LAW, 
vol.  4,  p.  78;  FALSE  PRETENSES 
AND   CHEATS;   HOMICIDE;   etc. 

When  the  motive  for  the  crime  ap- 
pears to  have  been  robbery  and  there 
is  evidence  tending  to  show  that  the 
prisoner  was  practically  without  money 
just  before  the  murder  and  had  con- 
siderable money  immediately  after- 
wards, but  claims  that  it  was  his  own, 
it  is  proper  to  ask  him  on  cross-ex- 
amination if  he  did  not,  shortly  be- 
fore the  murder,  deposit  for  drinks  at 
a  saloon,  pay  checks  representing 
wages  due  him.  State  v.  Henry,  51  W. 
Va.   283,   41    S.   E.    439. 

Homicide. — In  3  Russell  on  Crimes 
(9th  Ed.)  288,  it  is  said:  "On  the  trial 
of  an  indictment  for  murder,  former 
grudges  and  antecedent  menances  are 
admitted  to  be  given  in  evidence  as 
proof  of  the  prisoner's  malice  against 
the  deceased."  And,  in  a  note  to  that 
sentence,  it  is  said:  "In  many  cases 
evidence  of  previous  violence  has  been 
given  in  cases  of  murder  without  ob- 
jection, and  such  evidence  clearly  tends 
to  prove  ill  will."  In  2  Bishop  on 
Criminal    Procedure,    §    630:      "On   a 
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charge  against  the  husband  for  mur- 
dering his  wife,  it  may  be  shown  that 
they  quarreled,  or  that  he  illtreated 
her  ♦  ♦  ♦.  A  prior  difficulty,  yet 
not  irrelevant  particulars,  between  any 
defendant  and  the  deceased,  may  be 
shown."  O'Boyle  v.  Com.,  100  Va.  785, 
791,  40  S.  E.  121. 

On  a  trial  for  murder,  testimony  that 
about  three  weeks  before  the  homicide 
the  bed  of  the  deceased  was  fired  into, 
held,  admissible,  where  prisoner  several 
times  mentioned  the  firing  in  a  manner 
indicating  he  had  done  it  himself,  or 
procured  it  to  be  done.  Taylor  v.  Com., 
90  Va.  109,  17  S.  E.  812. 

Upon  an  indictment  against  A  for 
feloniously  shooting  B  with  intent  to 
kill,  the  state  may  introduce  evidence 
to  show  an  assault  or  attack  made  by 
A  upon  B  some  two  years  prior  to  the 
offense  charged  in  the  indictment,  for 
the  purpose  of  showing  malice  on  the 
part  of  A.  "Although  where  a  relevant 
fact  has  greater  or  less  weight  in  pro- 
portion to  its  proximity  or  remoteness 
in  point  of  time,  place  and  circum- 
stances, it  is  sometimes  held,  that  the 
court  may,  in  its  discretion,  fix  the 
limit  beyond  which  it  becomes  of  in- 
appreciable weight  and  reject  it  as  im- 
material though  relevant,  it  is  a  prac- 
tice liable  to  abuse,  and  therefore, 
unless  the  court  can  clearly  see  that 
it  is  too  remote  to  be  material,  the 
safer  and  more  satisfactory  rule  is  for 
the  court  to  admit  whatever  is  relevant 
and  leave  the  question  of  its  weight  to 
the  jury."  State  v,  Yates,  21  W.  Va. 
761,  765. 

On  the  trial  of  W.  for  procuring  cer- 
tain persons  to  cut,  shoot,  stab,  wound, 
etc.,  with  intent,  etc.,  one  S.,  it  is  held, 
not  to  be  error  in  the  court  below  to 
admit  as  evidence  a  statement  that  on 
the  evening  of  the  day  the  offense  was 
committed,  W.  and  S.  had  an  alterca- 
tion, and  W.  struck  at  S.  with  a  knife, 
whereupon  S.  threw  a  stone  at  W.,  to 
show  the  existence  of  a  motive  likely 
to  instigate  the  defendant  to  the  com- 
mission   of    the    offense   charged.      "It 


seems  to  me  that  the  evidence  was 
properly  admissible  to  show  'the  exist- 
ence of  a  motive  likely  to  instigate  the 
defendant  to  the  commission  of  the 
offense  in  question.  (1  Wharton's 
Crim.  Law,  §  635.)'"  Watts  v.  State, 
5  W.  Va.  532. 

On  a  trial  of  Sullivan  for  maliciously 
shooting  White,  a  warrant  for  the  ar- 
rest of  Sullivan,  sworn  out  by  White, 
15  admissible  evidence  for  the  state  to 
show  grudge  and  malice  on  the  part  oi 
Sullivan.  State  v.  Sullivan,  55  W.  Va 
597,  47  S.  E.  267. 

8.  In  Civil  Cases. 

The  general  rule  is,  that  where  a 
party  is  competent  to  prove  the  mo- 
tives and  intentions  which  have  gov- 
erned his  own  conduct,  he  may  state 
in  general  terms  that  he  did  or  re- 
frained from  doing  a  particular  thing, 
material  to  the  issue,  on  account  of  in- 
formation received  from  a  third  per- 
son; but  he  can  not  go  into  details,  or 
give  conversations  with  third  persons, 
held  not  in  the  hearing  of  the  opposite 
party.  Lawson  v.  Conaway,  37  W.  Va. 
159,  16  S.  E.  564. 

In  an  action  of  slander,  the  defend- 
ant was  put  upon  the  stand,  and  a  num- 
ber of  questions  put  in  various  forms 
as  to  his  feelings  and  motives  in  mak- 
ing the  charge,  whether  with  any  ill 
will  against  the  plaintiff,  or  only  for 
the  protection  of  his  own  rights  and 
interests.  The  court  did  not  err  in  re- 
jecting these  questions  and  answers. 
What  boots  it,  that  a  man  may  come 
forward  after  he  is  sued  for  damages 
for  slander  and  say  that  what  he  said 
was  not  maliciously  said.  What  have 
his  feelings  and  motives  to  do  with  the 
controversy?  Can  a  man  who  has 
charged  another  with  a  crime,  punish- 
able with  death,  come  forward  and  say, 
"I  made  this  charge,  but  I  had  no  un- 
kind feelings  against  the  plaintiff;  I 
was  not  actuated  by  malice."  To  allow 
this  mode  of  proof,  would  be  to  say 
that  while  the  law  imputes  malice  to 
the  party  who  utters  words  actionable 


318 


Evidence 


in  themselves,  he  may  absolve  himself 
from  the  commands  of  justice  if  he  will 
say  at  the  trial  that  he  had  no  unkind 
feelings  against  the  plaintiff,  and  that 
what  he  said  was  not  said  maliciously, 
but  only  confidentially,  with  a  view  to 
protect  his  own  interests.  The  law 
will  not  tolerate  such  a  subterfuge,  and 
the  court  below  was  right  in  rejecting 
such  evidence.  Dillard  v.  Collins,  25 
Gratt.  343,  356. 

Weight  and  Sufficiency. — A  writing 
solemnly  signed,  sealed,  acknowledged 
before  a  magistrate,  and  delivered,  by 
a  person,  is  evidence  of  his  intent,  so 
convincing  and  conclusive,  that,  at 
common  law,  generally,  no  evidence 
will  be  received  to  contradict  it.  West- 
ern Mining,  etc.,  Co.  v.  Peytona  Coal, 
etc.,  Co.,  8  W.  Va.  406. 

In  a  court  of  equity,  however,  it 
may  sometimes  be  proved  that  the 
deed  was  executed  in  mistake,  and  that, 
in  fact,  it  embodies  provisions  different 
from  those  which  the  parties  intended 
it  to  embody.  But,  even  in  this  court, 
the  deed  is  regarded  as  evidence  so 
strong,  that  only  other  unequivocal  evi- 
dence irresistibly  conclusive,  is  suffi- 
cient to  overthrow  it.  Western  Min- 
ing, etc.,  Co.  V.  Peytona,  Coal,  etc.,  Co., 
8  W.  Va.  406. 

H.  PECUNIARY  CIRCUMSTANCES 
OF   PARTIES. 

In  General. — When  the  pecuniary  cir- 
cumstances and  condition  of  a  party  is 
relevant  and  germain  to  the  issue,  it 
may  be  shown  in  evidence.  McDowell 
V.  Crawford,  11  Gratt.  377.  See  the 
title  ALIMONY,  vol.  1,  p.  300. 

Defense  of  Arson  in  Fire  Insurance. 
— In  an  action  on  an  insurance  policy, 
the  defendant  compaay,  to  make  out 
the  charge  of  arson  against  the  plain- 
tiflF,  can  not  show  that  "the  plaintiff 
was  during  said  three  years,  and  ever 
since  has  been  in  very  poor  and 
very  needy  circumstances  pecuniarily." 
Deitz  V.  Providence,  etc.,  Ins.  Co.,  33 
W.  Va.  5a«,  11  S.  E.  50. 

Forgery. — Upon   the   trial   of  an   in- 


dictment for  uttering,  and  attempting 
to  employ  as  true,  a  forged  receipt  for 
money,  knowing  it  to  be  forged,  it  is 
proper  to  inquire  into  the  pecuniary 
condition  of  the  person  in  whose  favor 
the  alleged  forged  receipt  purports  to 
have  been  given,  at  or  about  the  date 
of  such  receipt.  State  v.  Henderson,. 
29  W.  Va.  147,  1  S.  E.  225. 

Contracts  of  Emplosmient — On  the 
trial  of  an  issue  under  the  plea  of  non- 
assumpsit,  C,  the  plaintiff,  introduces 
evidence  tending  to  prove  that  a'  con- 
tract was  made  by  the  defendant,  L., 
to  pay  him  $1,000  per  annum  for  wages, 
and  that  said  contract  was  agreed  to  be 
kept  secret,  that  others  in  the  employ- 
ment of  defendant  might  not  be  incited 
to  demand  an  advance  in  their  wages; 
that  plaintiff  continued  under  said  con- 
tract for  about  three  years,  and  had 
received  $2,340;  that  defendant  intro- 
duced evidence  tending  to  prove  that 
no  such  contract  was  made,  but  that 
plaintiff  was  to  receive  $15  per  week 
during  said  three  years,  and  that  that 
amount  per  week  was  paid  him  during 
that  time,  and  that  a  few  days  before 
said  three  years  expired,  plaintiff  made 
a  claim  for  $1,000  per  year  as  being 
their  contract  but  which  was  denied 
by  the  defendant,  and  nothing  further 
said  at  that  time;  that  it  was  further 
proved  that  no  other  claim  was  made 
by  plaintiff  until  about  six  months  aft- 
erwards, when  suit  was  brought,  and, 
thereupon,  the  defendant  offered  to 
give  evidence  to  the  jury  as  follows, 
to- wit:  "That  the  plaintiff  was,  during 
said  three  years  and  ever  since,  has 
been  in  very  poor  and  very  needy  cir- 
cumstances, pecuniarily."  Held,  that 
the  evidence  is  inadmissible.  Camp- 
bell V.  Lynn,  7  W.  Va.  665. 

Action  of  Debt  for  Money  Loaned. — 
In  an  action  of  debt  upon  a  bond  for 
two  thousand  dollars,  purporting  to  be 
for  money  loaned,  the*  issue  is  made 
upon  the  plea  of  non  est  factum.  On 
the  trial  the  plaintiff  introduces  ten  in- 
telligent and  credible  witnesses,  well 
acquainted  with  the  handwriting  of  the 
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obligor,  all  of  whom  express  a  confi- 
dent opinion  that  ,the  signature  to  the 
bond  is  his.  The  defendant,  to  support 
his  plea,  introduces  evidence  of  the 
circumstances  of  the  obligor,  the  re- 
lations and  conduct  of  the  parties,  and 
the  ability  of  the  plaintiff  to  lend  the 
money.  To  rebut  the  evidence  on  the 
last  ground,  the  plaintiff,  who  was  a 
merchant,  introduced  a  witness,  C,  who 
had  been  his  bookkeeper,  who  pro- 
fessed to  speak  from  memoranda  taken 
by  him  on  a  recent  examination  of  the 
plaintiff's  books;  and  he  stated  that 
the  plaintiff  had  a  large  amount  of  cash 
notes  and  accounts  not  known  to  the 
defendant's  witnesses,  and  that  he  had 
the  control  of  a  large  estate  of  S.,  of 
which  he  was  the  executor.  When  the 
cross-examination  of  this  witness,  and 
the  examination  of  witnesses  to  rebut 
his  testimony,  was  ended,  which  was 
late  in  the  evening,  the  defendant's 
counsel  announced  that  they  had  no 
other  witnesses  to  examine,  but  would 
on  the  next  day  introduce  some  docu- 
mentary testimony.  On  the  next  day 
they  offered  in  evidence  the  settled 
accounts  of  the  plaintiff  d^s  executor  of 
S.  to  show  that  he  could  not  have  from 
that  source  united  with  his  own  means, 
sufficient  to  enable  him  to  make  the 
loan.  To  this  evidence  the  plaintiff  ob- 
jected, and  the  court  excluded  it;  and 
in  doing  so,  remarked  that  the  evidence 
previously  introduced  by  the  defend- 
ant without  objection,  as  well  as  that 
then  offered,  was  too  vague,  remote 
and  indefinite  in  its  character,  to  sus- 
tain the  plea  of  non  est  factum  against 
such  evidence  of  factum  as  the  plain- 
tiff had  introduced;  and  would  have 
been  excluded  if  objected  to.  The  de- 
fendant then  asked  that  the  witness  C. 
might  be  recalled,  and  that  they  might 
be  permitted  to  re-examiAe  him,  and 
test  the  accuracy  of  his  statements,  by 
requiring  the  production  of  the  books, 
which  were  near  and  might  be  ob- 
tained in  a  few  minutes.  But  the  court 
refused  to  permit  the  witness  to  be 
iccalled,   or   to   require   the   books    to 


be  produced;  because  the  evidence  was 
irrelevant  and  because  the  defendants 
had  announced  on  the  day  before,  that 
they  had  concluded  the  examination  of 
witnesses.  Held,  the  settlements  of  the 
plaintiff  as  executor  of  S.  were  com- 
petent and  relevant  testimony,  and 
should  have  been  admitted.  McDowell 
V.    Crawford,    11    Gratt.    377. 

Personal  Injuries. — By  the  weight  of 
authority,  the  fact  that  the  plaintiff 
in  personal  injury  cases  is  in  a  help- 
less condition,  that  persons  are  de- 
pendent on  her  for  support,  that  she, 
is  a  widow,  the  dependence  shown,  is 
immaterial  and  irrelevant  to  the  issue. 
Moore  v.  Huntington,  31  W.  Va.  842, 
8  S.  E.  512. 

It  is  not  reversible  error  to  admit 
in  evidence  the  fact  that  the  plaintiff's 
two  children  who  were  with  her  at  the 
time  of  her  injury  were  still  living. 
Barker  v.  Ohio  River  R.  Co.,  51  W.  Va. 
423,  424,  41  S.  E.  148,  citing  Moore 
V.  Huntington,  31  W.  Va.  842,  8  S.  E, 
512. 

As  Affecting  Damages. — It  has  been 
held  repeatedly  in  cases  where  exem- 
plary damages  may  be  awarded,  that 
the  financial  standing  of  the  defendant 
may  be  given  in  evidence  as  affecting 
the  measure  of  damages,  for  a  verdict 
absolutely  ruinous  to  a  man  in  mod- 
erate circumstances,  would  scarcely  be 
felt  by  a  man  of  large  fortune.  Evi- 
dence of  the  pecuniary  circumstances 
of  the  defendant  has  been  received  in 
actions  for  breach  of  promise  of  mar- 
riage, in  actions  by  a  father  for  the 
seduction  of  his  daughter,  in  action  for 
slander,  and  in  actions  for  malicious 
prosecution  and  false  imprisonment. 
Dent  V.  Pickens,  34  W.  Va.  240,  12  S. 
E.  698  (breach  of  marriage  promise); 
Clem  V.  Holmes,  33  Gratt.  722,  36  Am. 
Rep.  793;  Riddle  v.  McGinnis,  22  W. 
Va.  253  (actions  for  seduction);  Wo- 
mack  V.  Circle,  29  Gratt.  192;  Harman 
V.  Cundiff,  82  Va.  239  (actions  for 
slander);  Womack  v.  Circle,  29  Gratt. 
192  (malicious  prosecution  and  false 
imprisonment). 
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Slander»^It  is  not  improper  to  in- 
struct the  jury  that  if,  from  the  evi- 
dence, they  believe  the  defendant  ut- 
tered the  slander  from  actual  malice, 
they  may  find  exemplary  damages,  and 
that  in  estimating  the  damages  they 
shall  consider  the  standing  of  the  par- 
ties, and  the  wealth  of  the  defendant  is 
only  to  be  considered  so  far  as  it  tends 
to  show  his  rank  and  influence  in 
society.  Harmon  v.  Cundiff,  82  Va. 
239,  citing  and  approving  Womack  v. 
Circle,  29  Gratt.  192. 

I.    CONSENT  TO  ADMISSION  OP 
INCOMPETENT  EVIDENCE. 

In  McDowell  t/.  Crawford,  11  Gratt. 
377,  386,  Lee,  J.,  in  delivering  his  opin- 
ion, said:  "One  party's  consenting  to 
the  admission  of  incompetent  testimony 
for  his  adversary,  is  no  reason  for 
admitting  other  incompetent  testimony 
in  favor  of  the  party  so  consenting, 
where  objected  to  on  the  other  side, 
even  although  the  latter  might  serve 
to  explain  or  contradict  the  former. 
Wilkinson  v.  Jett,  7  Leigh  115;  Charl- 
ton V.  Unis,  4  Gratt.  58;  Stringer  v. 
Young,  3  Peters'  R,  320." 

In  assumpsit  by  J.,  a  subcontractor, 
against  W.,  a  contractor,  for  carrying 
the  mail  of  United  States,  for  J.*s  pro- 
portion of  the  compensation  received 
from  the  postoffice  department,  a  let- 
ter of  the  postmaster  general  is  of- 
fered in  evidence  by  defendant,  and 
read  without  objection,  to  prove  de- 
faults committed  by  plaintiff  in  execut- 
ing that  part  of  the  contract  which 
was  underlet  to  him;  to  repel  which 
evidence,  plaintiff  offered  a  certificate 
of  the  postmaster  general  showing  the 
defaults,  and  the  times  and  places 
where  they  occurred;  and  defendant 
objects  to  the  reading  of  this  certifi- 
cate; held,  the  certificate  was  not  com- 
petent evidence  for  any  purpose.  Wil- 
kinson V,  Jett,  7  Leigh  115. 

J.    INCRIMINATING  CONDUCT. 

See  the  title  CRIMINAL  LAW,  vol. 
4,  p.  86. 


1.   Opportunity  to  Escape. 

In  Underbill  on  Criminal  Evidence, 
§  119,  page  151,  it  is  said:  "Evidence 
to  show  that  the  accused  had  an  op- 
portunity to  escape,  or  to  break  jail 
of  which  he  did  not  avail  himself; 
*  *  ♦  is  inadmissible."  Quoted  in 
State  V.  Bickle,  53  W.  Va.  597,  45  S. 
E.   917. 

Evidence  that  the  defendant  while 
confined  in  jail  had  an  opportunity  to 
escape  and  declined  to  do  so,  is  not 
admissible.  State  v.  Bickle,  53  W.  Va. 
597,  45  S.  E.  917. 
8.   Attempts  to  Escape. 

The  offer  of  the  prisoner  to  bribe 
the  person  who  has  him  in  custody, 
to  permit  him  to  escape,  and  his  at- 
tempts to  escape,  may  be  given  in 
evidence  against  him;  though  the  offer 
and  the  attempts  were  made  when  the 
prisoner  had  been  committed  for  a 
different  offense  from  that  for  which 
he  was  tried;  both  offenses  being 
founded  on  the  same  fact.  Dean  v. 
Com.,  4  Gratt.  541. 

General  talk  in  the  community  that 
if  certain  persons  found  prisoner  they 
would  kill  him  without  attempting  to 
arrest  him,  held,  inadmissible  on  trial 
for  murder  to  rebut  the  fact  of  his 
immediate  Right  and  concealment  and 
endeavor  to  leave  the  state.  Taylor  v. 
Com.,  90  Va.  109,  17  S.  E.  812. 
8.    Evading  Arrest. 

Evidence  that  after  the  homicide 
prisoner  evaded  s^rrest,  and  after  ar- 
rest broke  jail  and  resisted  rearrest,  is 
competent.  Williams  v.  Com.,  85  Va. 
607,  608,  8  S.  E.  470. 
4.  Possession  of  Incriminating  Ar- 
ticles- 
See  the  particular  titles  such  as  LAR- 
CENY; RECEIVING  STOLEN 
GOODS;   ROBBERY. 

Where  it  is  shown  that  a  crime  has 
been  committed  by  the  use  of  certain 
tools  and  instruments,  it  is  always  per- 
tinent to  show,  as  one  element  con- 
necting the  accused  with  the  crime 
charged,  that  he  possessed  such  tools 
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and  instruments.    Nicholas  v.  Com.,  91 
Va.  741,  21  S.  E.  364. 

The  presumption  of  guilt  arising 
from  the  unexplained  possession  of  the 
fruits  of  crime  recently  after  its  com- 
mission, is  a  presumption  of  fact,  not 
of  law.  Standing  alone  it  constitutes 
a  prima  facie  case  which  will  warrant 
conviction  for  larceny.  But  to  incor- 
porate this  proposition  into  an  instruc- 
tion in  4  case  of  homicide  tends  to 
mislead  the  jury,  and  to  prejudice  the 
prisoner.  The  mere  possession  of  the 
pocketbook  of  the  deceased  by  the 
prisoner,  who  lived  under  the  same  roof 
with  him,  as  a  member  of  his  family, 
though  unexplained,  can  not  be  said  to 
create  a  strong  and  reasonable  pre- 
sumption that  he  murdered  the  de- 
ceased. It  is  for  the  jury  to  say  what 
weight,  under  all  circumstances  of  the 
case,  should  be  given  to  the  fact  of 
such  possession.  Kibler  v.  Com.,  94 
Va.  804,  26  S.  E.  858. 

K.    HEARING  AND  DETERMINA- 
TION AS  TO  ADMISSIBILITY. 

In  GeneraL — When  a  question  occurs 
before  a  court  of  law,  whether  certain 
evidence  is  competent  or  not,  the  de- 
termination of  which  depends  on  cer- 
tain preliminary  facts,  those  prelim- 
inary facts  must  be  decided  by  the 
court.  Thus,  whether  the  declarations 
of  a  confederate  be  competent,  depends 
on  the  previous  fact  of  a  combination, 
or  confederacy  between  the  witness 
and  the  party,  and  the  court  must  de- 
cide that  fact,  to  enable  it  to  judge 
whether  the  evidence  be  admissible  or 
not  By  the  same  judges.  Claytor  v. 
Anthony,   6   Rand.   285. 

If  a  party  has  doubt  about  the  ad- 
missibility of  his  proof  when  objected 
to,  he  may  bring  the  question  before 
the  court,  and  have  it  decided  before 
going  to  a  hearing.  Winston  v.  Starke, 
12  Gratt.   317. 

It  is  not  the  duty  of  the  court  to 
advise  4  party  as  to  the  sufficiency 
of  his  evidence;  as  to  that  he  must 
judge   for   himself,  before  going   to   a 
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hearing  of  his  cause.  Winston  r. 
Starke,  12  Gratt.  317. 

If  the  preliminary  evidence  offered 
to  show  the  admissibility  of  other  evi- 
dence tends  to  prove  such  admissi- 
bility, it  is  not  the  province  of  the 
court  to  pass  upon  the  sufficiency  of 
such  evidence;  this  is  a  question  for 
the  jury.  Edgell  v,  Conaway,  24  W. 
Va.   747. 

Fact  of  Relevancy. — It  is  not  neces- 
sary that  the  relevancy  of  evidence 
should  appear  at  the  time  when  it  is 
offered.  It  is  the  usual  course  to  re- 
ceive at  any  proper  and  convenient 
stage  of  the  trial,  in  the  discretion  of 
the  judge,  any  evidence  which  the  coun- 
sel shows  will  be  rendered  material 
by  other  evidence,  which  he  undertakes 
to  produce.  If  it  is  not  subsequently 
thus  connected  with  the  issue,  it  is  to 
be  laid  out  of  the  case.  Watts  v.  State, 
5  W.  Va.  532,  535. 

Questions  which,  standing  isolated, 
are  irrelevant,  ought  to  be  excluded; 
but  if  counsel,  on  their  responsibility 
as  such,  should  state  that  they  expect 
to  follow  them  up  by  testimony  of  the 
same  witness  or  others,  which  will  con- 
nect them  with  the  case,  and  show 
them  to  be  relevant,  the  court,  in  its 
discretion,  may  allow  them  to  be  asked, 
subject  to  being  ruled  out  if  not  so 
connected.  Where  there  is  no  promise 
or  intimation  by  counsel  that  such  fur- 
ther and  connecting  testimony  will  be 
adduced,  there  is  no  error  in  excluding 
such  irrelevant  questions.  Deitz  v. 
Providence,  etc.,  Ins.  Co.,  33  W.  Va. 
526,  11  S.  E.  50. 

If  a  paper  offered  in  evidence,  is  un- 
objectionable on  its  face,  and  the  only 
objection  is  as  to  the  time  it  should 
be  introduced,  its  relevancy  not  then 
being  apparent,  it  is  not  error  to  admit 
it,  if  other  evidence  is  subsequently  in- 
troduced, showing  its  relevancy.  The 
court  will  not  control  a  party  in  the 
mere  order  of  introducing  his  evidence. 
Winkler  v.  Chesapeake,  etc.,  R.  Co.,  12 
W.  Va.  699.  See  the  title  ORDER  OF 
PROOF. 
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IV.  Weight  and  Sufficiency. 

A.    MEASURE  OP  PROOF. 

1.  Introductory. 

The  distinction  we  will  attempt  to 
make  in  regard  to  the  measure  of 
proof  is  much  the  same  as  exists  be- 
tween civil  and  criminal  cases;  the 
distinction  may  be  characterized  as  fair 
preponderance  of  evidence,  s^nd  full 
proof. 

For  the  weight  and  sufficiency  of 
evidence  of  particular  facts  and  in  par- 
ticular proceedings  the  various  spe- 
cific titles  should  be  consulted:  ADUL- 
TERATION, vol.  1,  p.  184;  AD- 
VERSE POSSESSION,  vol.  1,  p.  199; 
ANIMALS,  vol.  1,  p.  381;  ANSWERS, 
vol.  1,  p.  413;  ARSON,  vol.  1,  p.  726; 
ASSAULT  AND  BATTERY,  vol  l, 
p.  729;  ASSUMPSIT,  vol.  2,  p.  68; 
AUCTIONS  AND  AUCTIONEERS, 
vol.  2,  p.  179;  BAILMENTS,  vol.  2,  p. 
22»;  BENEFICIAL  AND  BENEV- 
OLENT ASSOCIATIONS,  vol.  2,  p. 
850;  BEST  AND  SECONDARY  EV- 
IDENCE, vol.  2,  p.  367;  BIGAMY, 
vol.  2,  p.  373;  BILLS,  NOTES  AND 
CHECKS,  vol.  2,  p.  495;  BLOOD 
STAINES,  vol.  2,  p.  501;  BOUNDA- 
RIES, vol.  2,  p.  602;  BREACH  OF 
PROMISE  OF  MARRIAGE,  vol.  2, 
p.  614;  BRIDGES,  vol.  2,  p.  626; 
BURGLARY  AND  HOUSEBREAK- 
ING, vol.  2,  p.  662;  CARRIERS,  vol. 

2,  pp.  717,  720,  725;  CHARITIES,  vol. 
2,  p.  797;  CIRCUMSTANTIAL  EVI- 
DENCE, vol.  2,  p.  817;  COMMON 
LAW,  vol.  3,  p.  29;  COMPROMISE, 
vol.  3,  p.  46;  CONFESSIONS,  vol.  3, 
p.  97;.  CONFLICT  OF  LAWS,  vol.  3, 
p.  115;  CONSPIRACY,  vol.  3,  p.  139; 
CONTEMPT,  vol.  3,  p.  266;  CON- 
TINUANCES, vol.  3,  p.  286;  CON- 
TRACTS, vol.  3,  p.  459;  COVE- 
NANT, ACTION  OF,  vol.  3,  p.  739; 
COVENANTS,  vol.  3,  p.  774;  CRIM- 
INAL  LAW,  vol.  4,  p.  90;  DEATH 
BY  WRONGFUL  ACT,  vol.  4,  p.  257; 
DECLARATIONS  AND  ADMIS- 
SIONS, vol.  4,  p.  348;  DETINUE 
AND     REPLEVIN,    vol.    4,   p.    649; 


DIVORCE,  vol.  4,  p.  745;  DOC- 
UMENTARY  EVIDENCE,  vol.  4,  p. 
777;  EJECTMENT,  vol.  4,  p.  910. 

2.  TennB  Defined. 

The  teims  "clear  and  satisfactory 
proof*  or  clear  and  convincing  proof 
"when  used  in  an  instruction  in  a  civil 
case,  do  not  ordinarily  mean  proof  be- 
yond all  reasonable  doubt."  But  as  we 
shall  see  further  on,  those  terms  may 
bear  that  interpretation.  State  v. 
Hobbs,  37  W.  Va.  812,  17  S.  E.  380. 

Pull  Proof. — Evidence  which  satis- 
fies the  minds  of  the  jury  of  the  truth 
of  the  fact  in  dispute,  to  the  entire 
exclusion  of  reasonable  doubt,  consti- 
tutes full  proof  of  the  fact.  Simmons 
V.  Insurance  Co.,  8  W.  Va.  474.  See 
the  title  REASONABLE  DOUBT. 

3.  Preponderance  of  Evidence, 
a.    In  General. 

The  ordinary  rule  of  evidence  in 
civil  actions  is  that  the  facts  must  be 
proved  by  a  preponderance  of  evidence. 
The  proof  shall  go  far  enough  to  be 
satisfactory  to  the  jury,  but  this  it 
might  perhaps  do,  without  being  per- 
fectly clear.  Fudge  v.  Payne,  86  Va. 
303,  308,  10  S.  E.  7;  Sigier  v.  Bee  be, 
44   W.  Va.   587,  30   S.   E.   76. 

"In  civil  cases  an  honest  belief 
a  belief  which  results  from  a  care- 
ful, diligent  investigation  of  the  proof, 
is  all  that  is  to  be  expected,  and 
such  belief  must  be  satisfactory  ii 
courts  of  justice  are  to  accomplish  any- 
thing in  the  trial  of  causes."  Simmons 
V.  Insurance  Co.,  8  W.  Va.  474. 

In  civil  cases  where  the  mischief  of 
an  erroneous  conclusion  is  not  deemed 
remediless,  it  is  not  necessary  that  the 
minds  of  the  jurors  be  freed  from  all 
doubt;  it  is  their  duty  to  de- 
cide in  favor  of  the  ps^rty  on  whose 
side  the  weight  of  evidence  preponder- 
ates, and  according  to  the  reasonable 
probability  of  truth.  But  in  criminal 
cases,  because  of  the  more  serious  and 
irreparable  nature  of  the  consequences 
of  a  wrong  decision,  the  jurors  are  re- 
quired to  be  satis/ied  beyond  any  rea- 
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sonable  doubt  of  the  guilt  of  the  ac- 
cused or  it  is  their  duty  to  acquit  him 
—the  charge  not  being  proved  by  that 
higher  degree  of  evidence  which  the 
law  demands.  In  civil  cases  it  is  suffi- 
cient if  the  evidence,  on  the  whole, 
agrees  with  and  supports  the  hypothe- 
sis which  it  is  adduced  to  prove;  but 
in  criminal  cases  it  must  •exclude  every 
other  hypothesis  but  that  of  the  guilt 
of  the  party.  Simmons  v.  Insurance 
Co.,  8  W.  Va.  474. 

Instructioiis  in  Criminal  Cases. — "The 
state's  instruction  No.  1  is  criticised  be- 
cause the  term  'preponderance  of  evi- 
dence' is  used.  This  is  a  common  term 
in  treating  of  evidence,  a^nd  was  used, 
no  doubt,  to  avoid  misapprehension, 
and  distinguish  it  from  'evidence  prov- 
ing guilt  beyond  reasonable  doubt,*  as 
used  in  instruction  No.  1,  given  for 
the  prisoner.  It  was,  no  doubt,  under- 
stood, conveyed  the  idea  intended  in 
this  particular  case  correctly,  and  could 
not  have  confused  or  misled  the  jury." 
State  V.  Hobbs,  37  W.  Va.  812,  17  S. 
E.  380. 

b.  Establishment  of  Debt. 
Evidence  offered  to  establish  an  al- 
leged debt  should  do  more  than  pro- 
duce a  suspicion  of  the  fact — it  should 
be  sufficiently  clear  and  definite  in  its 
character  to  satisfy  the  mind  of  the 
court  of  the  fact,  to  a  reasonable  cer- 
tainty.    Sims  V.  Bank,  8  W.  Va.  274. 

c.  Fraud. 

See  generally,  the  title  FRAUD  AND 
DECEIT. 
(1)   In  General. 

As  to  the  degree  of  proof  to  es- 
tablish fraud,  the  general  rule  undoubt- 
edly is,  that  it  must  be  clearly  and  dis- 
tinctly, or  satisfactorily  proven.  Hord 
V.  Colbert,  28  Gratt.  49;  Virginia-Caro- 
lina Chemical  Co.  v.  Carpenter,  99  Va. 
292,  38  S.  E.  143;  Wheby  v.  Meir,  102 
Va.  878,  47  S.  E.  1005;  Alsop  v.  Cat- 
Ictt,  97  Va.  364,  34  S.  E.  48;  American, 
etc.,  Co.  V.  Mayor,  97  Va.  182,  33  S. 
E.  523;  Goshorn  v.  Snodgrass,  17  W. 
Va.    717;    Hickman    v.    Trout,    83    Va. 


478,  490,  3  S.  E.  131;  Todd  v.  Sykes, 
97  Va.  143,  33  S.  E.  517;  Francis  v. 
Cline,  96  Va.  201,  31  S.  E.  10;  Board 
of  Trustees  v.  Blair,  45  W.  Va.  812, 
32  S.  E.  203;  Armstrong  v,  Bailey,  43 
W.  Va.  778,  28  S.  E.  766;  Calwell  v. 
Caperton,  27  W.  Va.  397;  Harden  v. 
Wagner,  22  W.  Va.  356;  Gibson  v. 
Randolph,  2  Munf.  310;  Matthews  v. 
Crockett,  82  Va.  394;  Tones  v.  Degge, 
84  Va.  685,  5  S.  E.  799;  Vanbibber  v. 
Beirne,  6  W.  Va.  168. 

And  in  West  Virginia  it  has  been 
held,  repeatedly  that  to  entitle  a  party 
to  relief  on  the  ground  of  fraud,  the 
fr^ud  must  be  clearly  proved.  Van- 
bibber V.  Beirne,  6  W.  Va.  168;  Whit- 
taker  V,  Southwest  Va.  Imp.  Co.,  34 
W.  Va.  217,  12  S.  E.  507;  Board  of 
Trustees  v,  Blair,  45  W.  Va.  812,  32 
S.  E.  203;  First  Nat.  Bank  v.  Bowman, 
36  W.  Va.  649,  14  S.  E.  989;  Sigler  v. 
Beebe,  44  W.  Va.  587,  30  S.  E.  76  (full, 
clear  and  satisfactory  proof). 

It  is  impossible  to  lay  down  any  ar- 
bitrary rule  to  show  just  how  much 
evidence  is  necessary  to  establish 
fraud,  but  perhaps  the  most  satisfac- 
tory general  rule  that  can  be  laid  down 
on  the  subject  is  that  the  quantity  ol 
evidence  must  be  sufficient  to  satisfy 
the  conscience  of  the  court.  Thus 
where  the  facts  and  circumstances  of 
a  case,  which  have  been  distinctly 
proven,  are  such  as  will  lead  s^  rea- 
sonable man  to  the  conclusion  that 
fraud  exists,  this  is  all  the  proof  thereof 
which  the  law  requires.  Moore  v.  UIl- 
man,  80  Va.  307,  311;  White  v.  Perry, 
14  W.  Va.  66;  Hord  v.  Colbert,  28 
Gratt.  49;  Herring  v.  Wickham,  29 
Gratt.  628;  Lockhard  v.  Beckley,  10  W. 
Va.  87. 

Fraud  Must  Be  Distinctly  Proved.— 
Neither  in  courts  of  law  rior  in  courts 
of  equity  will  any  relief  be  afforded 
from  fr^ud,  unless  the  allegations  be 
clearly  and  distinctly  proven.  Terry  v. 
Fontaine,  83  Va.  451,  2  S.  E.  743;  Whit- 
taker  V.  Southwest  Va.  Imp.  Co.,  34 
W.    Va.    217,    12    S.    E.    507;    White    v. 
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Jones,  4  Call  253,  2  Am.  Dec.  564;  ] 
Vanbibber  v,  Beirne,  6  W.  Va.  168;  i 
New  York  Life  Ins.  Co.  v.  Davis,  96  ; 
Va.  737,  32  S.  E.  475;  Engleby  v,  ' 
Harvey,  93  Va.  440,  25  S.  E.  225. 

Loose  Declarations. — When  an  an- 
swer under  oath  emphatically  denies 
the  charge  of  fraud  as  alleged  in  the 
bill,  fraud  is  not  proven, .when  all  the 
evidence  adduced  by  the  plaintiff  con- 
sists in  loose  declarations.  Terry  v. 
Fontaine,  83  Va.  451,  2  S.   E.  743. 

To  Rebut  Presumption. — A  positive 
statement  by  a  vendor  on  his  own 
knowledge  of  a  tract  of  land,  that 
it  contains  a  certain  number  of  acres, 
when  in  fact  it  contains  a  smaller  num- 
ber, is  prima  facie  fraudulent,  an-d  the 
te>timony  of  the  vendor  that  he  be- 
lieved such  unqualified  representation 
to  be  true  will  not  rebut  the  presump- 
tion of  fraud.  Crislip  v.  Cain,  19  W. 
Va.  438. 

Dealings  between  Attorney  and  Cli- 
ent.— All  dealings  between  attorney  and 
client  for  the  benefit  of  the  former  are 
presumptively  invalid  on  the  ground 
of  constructive  fraud.  Such  a  pre- 
sumption can  be  overcome  only  by  the 
clearest  and  most  satisfactory  evidence, 
and  the  burden  of  proof  is  upon  the 
attorney  to  show  that  the  contract  was 
fair  and  free  from  fraud.  Thomas  v. 
Turner,  87  Va.  1,  12  S.  E.  149,  668. 

Justice  Taking  Acknowledgment. — 
The  complainant  alleges  that  a  deed 
which  she  executed  to  her  deceased 
nephew  was  obtained  by  fraud,  she  in- 
tending to  convey  to  deceased  another. 
The  complainant  being  incompetent 
to  testify,  the  only  evidence  was  that 
of  the  justice  who  took  the  acknowl- 
ednment,  to  the  effect  that  she  said 
she  knew  what  she  was  signing,  her 
interest  in  the  estate  to  the  deceased. 
It  was  held  that  there  was  no  fraud 
established.  Curlett  v.  Newman,  30  W. 
Va.   182,  3  S.  E.  578. 

Evidence  Evenly  Balanced. — In  the 
case  of  Pennybacker  v.  Laidley,  33  W. 
Va.  624,  11  S.  E.  39,  it  is  said  in  the 


opinion  of  the  court  (page  635):  "The 
rule  is  that  he  who  alleges  fraud  must 
prove  it.  The  supposed  exceptions  to 
this  rule  are  more  apparent  than  real. 
There  may  be  prima  facie  fraud,  or 
the  evidence  may  be  circumstantial 
Goshorn  v.  Snodgrass,  17  W.  Va.  717. 
Nevertheless,  so  long  as  the  scales  arc 
evenly  balanced,  the  defendant  against 
whom  fraud  is  alleged  must  prevail. 
Harden  v,  Wagner,  22  W.  Va.  356." 
Greer  v.  O'Brien,  36  W.  Va.  277,  15 
S.  E.  74. 

Terms  Defined  and  Explained.— To 
dismiss  this  subject  without  some  ex- 
planation of  the  meaning  of  the  terms 
used  would  be  very  confusing.  Clear 
and  satisfactory  proof  in  cases  involv- 
ing fraud  or  false  swearing  may  be 
defined  to  be  a  preponderance  of  evi- 
dence sufficient  to  overcome  the  pre- 
sumption of  innocence  of  moral  turpi- 
tude or  crime.  Virginia  Fire,  etc.,  Ins. 
Co.  V.  Hogue  (Va.),  54  S.  E.  8. 

(3)  Circumstantial  Evidence- 
But  there  can  be  no  doubt  that  it  is 
not  necessary  that  fraud  shall  be 
proven  by  direct  and  positive  proof, 
but  like  any  other  fact  it  may  be  proved 
by  circumstantial  evidence,  and  from 
the  very  nature  of  the  subject  this 
kind  of  evidence  is  generally  the  only 
proof  that  can  be  adduced  in  ref- 
erence to  it.  Todd  V,  Sykes,  97 
Va.  143,  33  S.  E.  517;  Engleby  v, 
Harvey,  93  Va.  440,  25  S.  E. 
225;  Armstrong  v,  Lachman,  84  Va. 
728,  6  S.  E.  129;  Moore  v.  Ullman,  SO 
Va.  307;  Saunders  v.  Parrish,  86  Va. 
592,  10  S.  E.  748;  Ferguson  v.  Daugh- 
trey,  94  Va.  308,  26  S.  E.  822;  Hazle- 
wood  V.  Forrer,  94  Va.  703,  27  S.  E. 
507,  New  York  Life  Ins.  Co.  v.  Davis, 
96  Va.  737,  32  S.  E.  475;  Francis  v. 
Cline,  96  Va.  201,  31  S.  E.  10;  Hickman 
V.  Trout,  83  Vai.  478,  491,  3  S.  E.  131; 
White  V.  Perry,  14  W.  Va.  66;  Hord  v. 
Colbert,  28  Gratt.  49;  Herring  v.  Wick- 
ham,  29  Gratt.  628;  Lockhard  v.  Beck- 
ley,  10  W.  Va.  87;  Bronson  v,  Vaughn, 
44  W.  Va.  406,  29  S.  E.   1022;  Parker 
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V.  Valentine,  27  W.  Va.  677;  Farley 
v.  Bateman,  40  W.  Va.  540,  22  S.  E.  72; 
Reynolds  v.  Gawthrop,  37  W.  Va.  3, 
16  S.  E.  364;  Frank  v.  Ziegler,  46  W. 
Va.  614,  33  S.  E.  761. 

The  law  does  not  presume  fraud; 
and  it  is  not  to  be  assumed  on  doubtful 
evidence,  or  circumstances  of  mere  sus- 
picion; but  it  must  be  distinctly  proven. 
It  need  not,  however,  be  proven  by 
direct  and  positive  proof;  but  like  any 
other  fact  it  may  be  proven  by  cir- 
cumstantial evidence;  and  if  the  facts 
ind  circumstances  of  the  case  are  such 
as  to  lead  a  reasonable  man  to  the  con- 
clusion that  fraud  in  fact  existed,  and 
was  known  to  the  grantee,  the  convey- 
ance affected  thereby  should  be  de- 
clared void  in  toto  as  to  creditors  of 
the  grantor.  White  v.  Perry,  14  W. 
Va.  66. 

"The  law  in  this  state,  as  to  how 
fraud  may  be  proved,  and  the  quantity 
of  proof  necessary  to  sustain  the  charge 
of  fraud,  is  well  settled.  It  may  be 
proved,  like  anything  else  is  proved, 
by  facts  and  circumstances.  The  evi- 
dence may  be  either  positive  or  cir- 
cumstantial, and  it  often  occurs  that 
the  circumstantial  evidence  to  sustain 
the  charge  will  sweep  away  the  posi- 
tive testimony  of  many  witnesses  who 
swear  that  no  fraud  was  intended.  The 
rules  of  law,  as  laid  down  in  our  court, 
from  Lockhard  v.  Beckley,  10  W.  Va. 
B7,  and  Hunter  v.  Hunter,  10  W.  Va. 
321,  to  Burt  V.  Timmons,  29  W.  Va.  441, 
2  S.  E.  780  (decided  at  this  term)." 
Davis  V.  Dunbar,  29  W.  Va.  617,  2  S. 
E.  91. 

d.  Gifts. 

See  the  title  GIFTS. 

In  establishing  a  gift  inter  vivos, 
it  is  essential  to  clearly  establish  the 
delivery  to  the  donee.  Board  v.  Calli- 
han,  33  W.  Va.  209,  10  S.  E.  382. 

e.  Insurance. 

See  the  title  FIRE  INSURANCE. 

An  action  on  a  policy  of  insurance 
is  a  civil  action,  and  though  the  de- 
fense  set   up   be   that   the  plaintiff  set 


fire  to  the  building  insured,  the  rule 
of  evidence  is  the  same  as  in  other 
civil  actions,  and  the  jury  may  find 
the  issue  upon  the  weight  or  prepon- 
derance of  evidence.  Simmons  v.  In- 
surance Co.,  8  W.  Va.  474. 

"Where,  in  an  action  against  an  in- 
surer for  loss  by  fire,  the  defense  is 
that  the  assured  himself  set  fire  to 
the  premises,  the  evidence  for  the 
defense  is  not  required  to  be  as  full 
and  conclusive  as  would  be  necessary 
to  support  an  indictment  for  arson." 
Simmons  v.  Insurance  Co.,  8  W.  Va. 
474. 

Evidence  having  been  given  to  the 
jury  in  this  action,  which  is  based  on 
a  policy  of  insurance  against  loss  and 
damages  by  fire,  tending  to  prove  that 
the  plaintiff  intentions^Uy  and  fraudu- 
lently caused  the  insured  property  to 
be  set  on  fire  and  destroyed,  and  that 
the  loss  or  damage  claimed  in  plain- 
tiff's declaration  was  occasioned  by 
such  act  of  the  plaintiff,  and  the  plain- 
tiff having  given  evidence  to  the  jury 
tending  to  rebut  such  evidence  of  the 
defendant,  and  tending  to  prove  the 
contrary,  it  was  error  in  the  court — 
under  the  issue  joined  in  the  case — to 
refuse  to  give  to  the  jury  the  following 
instruction,  asked  by  the  defendant, 
viz:  "It  is  not  necessary,  in  order  to 
prevent  the  plaintiff's  recovery  that  the 
plaintiff  should  be  proved  beyond  a 
reasonable  doubt  to  have  intentionally 
and  fraudulently  caused  or  permitted 
the  said  insured  property  to  be  set  on 
fire,  but  if  the  weight  or  preponderance 
of  evidence  be  to  that  effect  the  jury 
should  find  for  the  defendant."  Sim- 
mons V.  Insurance  Co.,  8  W.  V^.  474. 

f.   Libel  and  Slander. 

See  the  titles  LIBEL  AND  SLAN- 
DER; REASONABLE  DOUBT. 

"In  actions  of  slander,  where  the 
words  charged  impute  crime,  and  the 
defendant  pleads  the  truth  in  justifica- 
tion, he  must  prove  the  actual  offense 
charged — that  is,  he  must  prove  the 
:,c.rr.c   irattcrs   or   facts   that   would   be 
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requisite  to  convict  the  plaintiff  on 
trial  upon  indictment  for  the  crime. 
But  it  is  not  necessary  to  prove  the 
fs^cts  to  the  exclusion  of  all  reasonable 
doubt,  as  in  criminal  cases.  It  is  suf- 
ficient if  the  defendant  leaves  a  fair 
preponderance  in  the  minds  of  the  jury 
in  his  favor,  notwithstanding  the  plain- 
tiff's evidence  and  the  presumption  of 
innocence."  Simmons  v.  Insurance  Co.» 
6  W.  Va.  474. 

g.  Negligence. 

See  generally,  the  title  NEGLI- 
GENCE. 

In  an  action  to  recover  damages  for 
an  injury  inflicted  through  the  alleged 
negligence  of  the  defendant,  the  bur- 
den is  on  the  plaintiff  to  prove  the 
negligence  alleged,  and  the  evidence 
must  show  more  than  a  mere  proba- 
bility of  negligence.  It  is  not  suffi- 
cient that  the  evidence  is  consistent 
equally  with  the  existence  or  nonex- 
istence of  negligence.  There  must  be 
affirmative  and  prepondering  proof  of 
the  defendant's  negligence.  Norfolk, 
etc.,  R.  Co.  V.  Cromer,  99  Va.  763,  764, 
40  S.  E.  54. 

The  party  alleging  negligence  must 
establish  it  by  proof  sufficient  to  sat- 
isfy reasonable  and  well-balanced 
minds.  The  evidence  must  show  more 
than  a  probability  of  a  negligent  act. 
The  facts  from  which  the  jury  can 
determine  whether  or  not  there  was 
negligence  must  be  shown  by  com- 
Itetent  evidence,  and  the  jury  should 
not  be  left  to  mere  conjecture  or  ran- 
dom judgment.  Norfolk,  etc.,  R.  Co. 
V.  Briggs,  103  Va.  105,  48  S.   E.  521. 

Where  damages  are  claimed  for  in- 
juries inflicted  through  the  alleged  neg- 
ligence of  the  defendant,  the  burden 
of  showing  negligence  by  ^  prepon- 
derance of  the  evidence  is  on  the  plain- 
tiff, and  if  the  injury  may  have  re- 
sulted from  one  of  two  causes,  for 
one  of  which  the  defendant  is  respon- 
sible but  not  for  the  other,  the  plaintiff 
can  not  recover;  neither  can  he  recover 
if  it  is  just  as  probable  that  the  damage 


was  caused  by  the  one  as  by  the  other. 
Norfolk,  etc.,  R.  Co.  v.  Poole,  100  Va. 
148,  40  S.  E.  627,  citing  Chesapeake, 
etc.,  R.  Co.  V.  Spairrow,  98  Va.  630, 
640,  31  S.  E.  302. 
h.   Best  and  Secondary  Evidence. 

As  to  the  degree  oi  proof  requited 
of  the  loss  or  destruction  of  an  original 
document,  to  lay  the  foundation  for 
the  introduction  of  secondary  evidence 
of  its  contents,  see  the  title  BEST 
AND  SECONDARY  EVIDENCE, 
vol.    2,   p.   367. 

i.    Escrow. 

See  the  title  ESCROW,  ante,  p. 
145. 

A  bond,  signed  by  a  principal  obligor 
and  sureties,  apparently  perfect  and 
complete,  may  be  avoided  by  parol 
proof  that  the  obligee,  at  the  time  he 
received  it  from  the  principal  obligor, 
had  notice  th^t  other  persons  were  to 
sign  it,  in  order  to  make  the  instrument 
effectual  as  to  those  who  did  sign  it 
But  in  such  a  case  the  evidence  ought 
to  be  very  clear  and  satisfactory.  Nash 
V.  Fugate,  32  Gratt.  595. 
4.    Full  Proof. 

See    the   title     REASONABLE 
DOUBT, 
a.    In  GeneraL 

"Evidence  which  satisfies  the  minds 
of  the  jury  of  the  truth  of  the  fact 
in  dispute,  to  the  entire  exclusion  of 
reasonable  doubt,  constitutes  full  proof 
of  the  fact.  From  the  highest  degree 
it  may  decline  by  an  indefinite  number 
or  gradations,  until  it  produces  in  the 
mind  nothing  more  than  a  mere  pre- 
ponderance of  assent  in  favor  of  the 
particular  fact.  The  distinction  between 
full  proof  and  mere  preponderance  of 
evidence  is  in  its  application  very  im- 
portant. In  many  cases  of  a  civil 
nature,  where  the  right  is  dubious  and 
the  cljiims  of  the  contesting  parties 
are  supported  by  evidence  nearly  equi- 
poised, a  mere  preponderance  of  evi- 
dence on  either  side  may  be  sufficient 
to  turn  the  scale."  Simmons  v.  In- 
surance Co.,  8  V/.  Va.  474. 
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b.  Corpus  Delicti. 

See  CORPUS  DELICTI,  vol.  3,  p. 
603,  and  see  the  title  CRIMINAL 
LAW,  vol.  4,  p.   77. 

There  should  be  no  conviction  where 
the  corpus  delicti  is  not  proved  with 
particular  clearness  and  certainty. 
Brown  v.  Com.,  89  Va.  379,  16  S.  E. 
250. 

c.  Extraordinary  Conduct. 

Where  an  agreement  on  the  part  of 
a  judgment  creditor  is  set  up,  to  accept 
payment  of  his  judgment  in  confeder- 
ate notes,  instead  of  enforcing  his  lien 
against  the  land,  such  agreement  must 
be  proved  beyond  all  reasonable 
doubt,  because  such  agreement,  unless 
explained  by  extrinsic  facts,  is  con- 
trary to  the  ordinary  conduct  of  men 
in  the  affairs  of  life.  Poague  v. 
Spriggs,  21  Gratt.  220. 

d.  Lost  Instruments  and  Records. 

See  generally,  the  title  LOST  IN- 
STRUMENTS AND  RECORDS. 

Distinguished  from  Measure  under 
Secondary  Evidence  Rule. — There  is, 
as  there  should  be,  in  reason,  a  great 
difference  between  the  degree  of  proof 
necessary  to  establish  the  loss  of  an 
instrument  in  writing,  so  as  to  lay 
the  foundation  for  the  admission  of 
parol  testimony  of  its  contents,  and 
the  degree  of  proof  necessary  to  prove 
its  existence  and  loss  for  the  purpose 
of  setting  up  title  under  it  when  both 
are  denied,  and  thus  become  the  very 
issue  in  the  case;  for  while  it  is,  in  a 
certain  sense,  true  that  any  proof  going 
to  show  the  loss  of  an  instrument  must 
involve  to  some  extent  the  fact  of  its 
existence  at  one  time,  and  tend  to  prove 
such  existence,  yet  in  the  two  cases 
the  chief  inquiry  is  directed  to  different 
questions — in  the  first  case,  to  ascer- 
taining whether  the  party  has  used 
such  diligence  in  his  search  for  the 
paper  as  to  justify  parol  testimony  of 
its  contents;  in  the  second  case,  to 
the  ascertaining,  ^s  a  fact  in  issue, 
whether  it  ever  existed.  In  the  one 
case  we  are  dealing  with  the  admissi- 


bility of  testimony;  in  the  other,  with 
the  weight  of  testimony.  In  the  first 
case  the  issue  is  collateral  to  the  merits 
of  the  case;  in  the  second,  it  is  the 
very  issue  itself  upon  which  the  par- 
ties have  joined — the  merits  of  the 
case.  A  striking  illustration  of  this 
distinction  may  be  found  in  the  case 
of  Ben  V.  Peete,  2  Rand.  (Va.)  539. 
Thomas  7).  Ribble,  2  Va.  Dec.  321. 

Statement  of  Rule. — Courts  of  eq- 
uity, in  exercising  their  jurisdiction 
to  set  up  a  lost  instrument  which  is  to 
constitute  a  muniment  of  title,  require 
strong  and  conclusive  proof  of  its  for- 
mer existence,  its  loss  and  its  contents. 
Thomas  v.  Ribble,  2  Va.  Dec.  321;  Bar- 
ley V.  Byrd,  W  Va.  316,  28  S.  E.  329. 

In  order  to  maintain  a  suit  to  en- 
force the  collection  of  an  obligation 
claimed  to  be  lost,  it  is  essential  not 
only  that  the  loss  be  proven,  but  that 
the  terms  of  the  contract  be  clearly 
and  definitely  established.  Board  v. 
Callihan,  33  W.  Va.  209,  10  S.  E.  382. 

Ancient  Transaction  s. — The 
substitution  of  a  lost  record  should 
be  made  only  on  clear  and  satis- 
factory evidence  of  the  former  ex- 
istence, contents  and  loss  of  the  record 
proposed  to  be  substituted.  But  the 
law  does  not  require  that  an  ancient 
transaction  shall  be  proved  with  such 
fullness  of  detail  as  if  it  hz^d  been  of 
recent  date.  Whitney  v.  Jasper  Land 
Co.,  119  Ala.  497,  24  Southern  259. 

Nature  of  Instrument  as  Affecting 
Rule. — Even  in  those  cases  where  the 
proof  of  loss  of  a  writing  is  presented 
only  for  the  purpose  of  admitting  parol 
testimony  of  its  contents,  the  doctrine 
is  well  settled  that  the  degree  of  proof 
necessary  depends  upon  the  character 
and  value  of  the  instrument  in  ques- 
tion; less  being  required  where  it  is 
of  little  value,  and  reasonably  not  care- 
fully preserved,  and  more  where  its 
value  would  suggest  the  propriety  of 
its  careful  preservation.  So,  a  fortiori, 
where  the  issue  involves  the  existence 
and  contents  of  the  written  instrument, 
the  doctrine  would  seem  to  be  equally 
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well  founded,  in  principle,  that  the 
greater  the  value  of  the  instrument 
the  more  conclusive  should  be  the 
proof  of  its  existence  and  contents. 
And,  where  the  instrument  rises  to  the 
dignity  and  importance  of  a  muniment 
of  title,  every  principle  of  public  policy 
demands  that  the  proof  of  its  former 
existence,  its  loss,  and  its  contents, 
should  be  strong  s^nd  conclusive,  before 
the  courts  will  establish  a  title  by  parol 
testimony  to  property  which  the  law 
requires  shall  pass  only  by  deed  or 
will.  Thomas  v,  Ribble,  2  Va.  Dec. 
321. 

Interest. — Where  the  witnesses  tes- 
tifying to  an  alleged  lost  instrument, 
are  themselves,  or  through  their  im- 
mediate families,  the  beneficiaries  of 
the  instrument  they  are  endeavoring  to 
set  up,  this  is  an  important  factor  in 
weighing  their  evidence.  Thomas  v. 
Ribble,  2  Va.   Dec.   321. 

Lost  Deed.— To  establish  title  to  land 
under  an  alleged  lost  deed,  on  parol 
testimony,  proof  that  it  existed,  and 
of  its  contents,  must  be  clear  and  con- 
clusive, or  to  express  it  differently, 
must  be  of  the  clearest  and  most  strin- 
gent character.  Thomas  v.  Ribble,  2 
Va.  Dec.  321. 

A  Suspicious  Circumstance.  —  The 
fact  that  no  attempt  is  made  to  set 
up  a  lost  deed  until  after  the  parties 
to  its  preparation,  execution  and  ac- 
knowledgment, are  all  dead,  is  sus- 
picious, and  prepares  the  mind  to 
scrutinize  the  testimony  by  which  it 
is  sought  under  the  circumstances,  to 
establish  title  adverse  to  the  recorded 
title  by  parol  evidence  of  the  exist- 
ence and  contents  of  an  alleged  lost 
deed.  Thomas  v.  Ribble,  2  Va.  Dec. 
321. 

"A  Memory  for  Dates."i— In  a  pro- 
ceeding to  set  up  a  lost  deed,  it  was 
held,  that  the  fact  that  the  witness, 
who  Cc^n  recall  the  date  of  no  deed 
which  was  important  to  him,  can,  after 
the  lapse  of  twelve  years,  recall  with 
positiveness  after  but  one  sight  of  it 
the  date  of  a  deed  not  then  important 


to  him,  presents  a  most  unusual  mental 
phenomenon.  Thomas  v.  Ribble,  2  Va. 
Dec.  321. 

Lost  Bond. — A  suit  is  brought  upon 
an  alleged  lost  bond,  which  is  claimed 
to  have  been  executed  by  C.  and  de- 
livered to  L.,  his  grs^nddaughter,  for 
$1,500,  dated  in  June,  1855,  and  payable 
after  his  death,  with  interest  from 
date,  which  execution,  delivery,  and 
loss  are  denied.  The  proof  is  con- 
sidered insufficient  to  establish  the 
same.  Board  v.  Callihan,  33  W.  Va. 
209,  10  S,  E.  382. 

Lost  Will.— It  is  well  settled  that 
the  testimony  to  set  up  a  lost  will  must 
be  strong  and  conclusive,  or  as  it  has 
been  expressed,  it  can  not  be  set  up 
except  upon  the  clearest  and  most 
stringent  proof.  Thomas  v,  Ribble,  2 
Va.  Dec.  321. 

"If  the  record  is  lost,  after  proof  oi 
the  loss,  its  contents  may  be  proved 
like  any  other  document,  by  any  sec- 
ondary evidence,  when  the  case  does 
not,  from  its  nature,  disclose  the  ex- 
istence of  other  and  better  evidence. 
It  must,  however,  be  kept  in  view  that 
while  the  best  evidence  the  nature  of 
the  case  will  admit  of  is  admissible, 
and  so  when  no  other  is  to  be  had, 
the  evidence  of  the  contents  of  a  lost 
will,  dependent  upon  the  recollection 
of  a  witness,  may  be  held  to  be  ad- 
missible, but  the  weight  of  this  sort 
of  evidence  is  quite  another  question, 
wherein  we  must  consider  the  means 
of  knowledge  of  the  witness,  the  power 
of  recollection  necessary,  and  the  char- 
acter ,of  the  question  at  issue."  Ap- 
person  v.  Dowdy,  82  Va.  776,  779,  1 
S.   E.  105. 

Recollection  of  Witness. — "For  ex- 
ample, if  perfect  knowledge,  a  reasona- 
ble time,  and  a  simple  fact  be  the 
question,  and  the  witness  reasonably 
intelligent,  the  contents  might  be  sat- 
isfactorily proved  by  the  recollection 
of  the  witness.  Thus,  an  intelligent 
witness,  called  upon  to  prove  the  con- 
tents of  a  will  recently  read  by  the 
witness,  which  devised  a  known  tract 
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of  land  to  Peter  Duncan,  would  not 
risk  the  miscarriage  of  justice.  But  in 
a  case  where  a  title  and  possession 
have  been  long  enjoyed  unchallenged, 
when  such  title  is  assailed  only  after 
the  destruction  of  the  records,  by  a 
witness  who  testifies  to  the  contents 
of  a  paper  she  has  never  read,  and 
of  which  she  has  never  read  an  a^u- 
thenticated  copy,  and  bases  her  knowl- 
edge upon  having  heard  the  will  read 
by  an  indiflFerent  person,  sixty-eight 
years  before,  when  she  was  an  infant, 
and  so  testifies  when  she  is  an  octoge- 
narian, not  to  the  devise  to  Peter 
Duncan  simply,  but  ^s  to  the  degree 
of  estate  so  devised,  and  crowns  the 
whole  by  making  her  (x)  mark  instead 
of  signing  her  name,  we  may  well  hes- 
itate before  we  disturb  an  old  title 
and  possession  upon  such  evidence.  In 
this  case  there  are  many  difficulties  in 
the  question  as  to  the  weight  of  this 
evidence.  In  1880,  could  any  person 
be  expected  to  retain  a  perfect  or  a 
safe  recollection  of  tKe  contents  of  a 
paper  read  in  her  hearing  in  1812?  But 
when  this  is  claimed  for  a  young  girl, 
who  heard  the  paper  read  by  a  neigh- 
bor, and  never  heard  it  again  for  so 
many  years,  we  might  admit  that  the 
neighbor  read  the  will  correctly  (a  fact 
which  she  can  not  prove),  and  then 
that  she  heard  correctly,  ^nd  yet  ^e 
may  well  question  whether  her  recol- 
lection is  correct."  Apperson  v. 
Dowdy,  82  Va.  776,  779,  1  S.  E.  105. 

Ten  years  after  destruction  of  re- 
cord, effort  to  assail  for  first  time  a 
title  and  possession  long  enjoyed,  is 
made  by  proceedings  to  set  up  lost 
will  upon  evidence  of  its  contents, 
by  witness  then  eighty-five  years  old 
testifying  that  sixty-eight  years  before 
she  had  heard  the  will  read,  and  stat- 
ing the  testamentary  disposition  of  the 
testator's  property.  Held,  the  testi- 
mony, though  admissible,  is  insufficient. 
Apperson  v.  Dowdy,  82  Va.  776,  1  S. 
E.  105,  approved  in  Board  v.  Callihan, 
33  W.  Va.  209,  10  S.   E.  382. 

Lost  Promissory  Note. — In  an  action 


at  law  upon  a  note  alleged  to  have 
been  destroyed,  the  evidence  should 
satisfy  the  jury  beyond  any  reasonable 
doubt  that  the  note  has  been  destroyed. 
"It  is  true  that  when  the  evidence  of 
the  destruction  is  merely  presumptive, 
the  ms^ker  is  exposed  to  the  danger 
of  the  reappearance  of  the  instrument 
in  the  hands  of  a  bona  fide  holder. 
This,  however,  only  manifests  the  im- 
portance of  clear  and  satisfactory  proof 
of  the  destruction.  The  decree  of  evi- 
dence necessary  to  consil  iite  such 
proof  can  never  be  previously  defined. 
It  is  impracticable,  in  the  nat  re  of 
things,  to  lay  down  any  rule  on  the 
subject.  The  only  legal  test  in  this, 
as  in  other  cases,  is  the  sufficiency  of 
the  evidence  to  satisfy  the  jury  be- 
yond reasonable  doubt,  that  the  noie 
is  no  longer  in  existence."  Moses  v. 
Trice,  21  Gratt.  556,  8  Am.  Rep.  609. 

In  order  to  maintain  a  suit  in  equity, 
setting  up  a  lost  negotiable  note  or 
bond  and  praying  for  a  decree  for  the 
payment  thereof,  it  is  indispensible, 
when  the  loss  of  such  note  or  bond, 
is  controverted  by  the  answer  of  the 
defendants,  that  the  loss  should  at  the 
hearing  of  the  cause  be  established  b> 
competent  and  satisfactory  proofs.  If, 
therefore,  the  plaintiff  in  such  bill  fails 
at  the  hearing  to  establish  the  loss  of 
the  instrument,  in  such  case  the  suit 
will  be  dismissed.  Exchange  Bank  v, 
Morrall,  16  W.  Va.  546,  citing  1  Story's 
Eq.   Jur.,   §   85. 

Where  a  witness  eighty  years  old, 
who  claims  to  remember  in  its  entire 
details  the  contents  of  a  lost  note,  al- 
though more  ths^n  twenty-three  years 
had  elapsed  since  he  claims  to  have 
seen  and  read  it,  is  to  be  regarded  with 
suspicion,  and  the  circumstance  that 
he  was  acquainted  with  the  fact  that 
the  plaintiff  was  in  search  of  witnesses 
and  offered  half  of  the  recovery  if  he 
could  prove  the  execution  and  delivery 
of  the  note,  does  not  in  any  manner 
detract  from  the  suspicion  which 
should  attach  to  his  character  which 
is  impeached  by  some  witnesses.   Board 
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V,  Callihan,  33  W.  Va.  209,  10  S.  E. 
382,  citing  /.pperson  v.  Dowdy,  82  Va. 
776,  1  S.   E.  106. 

e.  Oral  Waiver  of  ConUvct. 

An  oral  waiver  of  a  contract,  oral 
or  wiitten,  to  defeat  specific  perform- 
ance sought  by  the  purchaser,  must  be 
clear,  positive,  and  above  suspicion, 
and,  besides,  can  not  be  proven  by 
mere  loose,  casual  conversations.  Cun- 
ningham V.  Cunningham,  46  W.  Va.  1, 
32  S.   E.  9M. 

f.  Purchases  by  Married  Women. 

See  the  titles  FRAUDULENT  AND 
VOLUNTARY  CONVEYANCES; 
HUSBAND  AND  WIFE 

Where  proper'^y  is  alleged  to  have 
been  purchased  by  a  wife,  the  burden 
is  upon  her  to  prove  clearly  and  dis- 
tinctly that  she  paid  for  it  with  means 
not  derived  from  her  husband;  an 
in  the  absence  of  such  proof  it  will  be 
liable  for  his  debts,  because  of  the 
presumption  that  it  was  acquired  with 
his  means.  Rose  v.  Brown,  11  W.  Va. 
122;  McMasters  v.  Edgar,  22  W.  Va. 
673;  Walker  v.  Peck,  39  W.  Va.  325, 
19  S.  £.  411. 

When  a  wife  purchases  land  or  other 
property,  the  burden  is  upon  her  to 
prove  distinctly  that  she  paid  for  the 
lands  or  other  property  with  funds  not 
furnished  by  her  husband.  Evidence 
that  she  purchased  amounts  to  nothing, 
unless  it  is  accompanied  with  clear  and 
full  proof  that  she  paid  for  it  with 
funds  furnished  by  some  one  other  than 
her  husband.  In  the  absence  of  such 
proof,  the  presumption  is  that  her 
husband  furnished  the  means  of  pay- 
ment. See  Stockdale  v.  Harris,  23  W. 
Va.  499;  McNTasters  v.  Edgar,  22  W. 
Va.  673;  Rose  v.  Brown,  11  W.  Va.  122, 
Core  r.  Cunningham,  27  W.  Va.  206, 
Herzog  v.  Weiler,  24  W.  Va.  199;  Burt 
V.  Timmons,  29  W.  Va.  441,  2  S.  E. 
T80. 

g.  Reformation  and  Rescission  of  Writ- 

ten Instruments. 

See    generally,    the    title    RESCIS- 


SION, CANCELLATION  AND  RE- 
FORMATION. 

(1)  In  General 

The  general,  well-settled  rule  is  that 
mistake,  to  be  ground  for  reforming  or 
rescinding  a  written  instrument,  must 
be  established  by  a  very  high  degree 
of  proof;  but  the  various  expressions 
of  the  courts,  in  denoting  this  degree 
of  proof,  will  be  set  out  below,  as  con- 
ducive to  a  better  understiinding  of 
some  such  statements  as  that  the  proof 
must  be  "clear  and  satisfactory," 
which,  as  we  have  seen,  may  mean  a 
preponderance  of  evidence,  but  when 
used  in  suits  to  reform  or  rescind  con- 
tracts or  other  written  instruments,  is 
equivalent  to  proof  beyond  a  reasonable 
doubt. 

(2)  Reformation. 

"Beyond    Reasonable    Doubt.**— The 

ordinary  rule  of  evidence  in  civil  ac- 
tions, that  the  fact  must  be  proved 
by  a  preponderance  of  evidence,  does 
not  apply  in  suits  to  reform  written 
instruments  on  the  ground  of  mutual 
mistake.  The  proof  that  both  parties 
intended  to  have  the  precise  agreement 
set  forth  inserted  in  the  deed,  and 
omitted  to  do  so  by  mistake,  must  be 
made  beyond  a  reasonable  doubt. 
Fudge  V.  Payne,  86  Vsi.  303,  308,  10 
S.  E.  7. 

"I  have  not  pretended  to  refer  to 
all  the  evidence  but  only  to  the  strong- 
est parts  of  it;  and  I  must  say  that 
to  my  mind  the  preponderance  of  the 
evidence  is,  that  there  was  a  mistake 
in  the  deed.  But  we  can  not  decide 
this  case  on  a  preponderance  of  evi- 
dence. No  weight  of  preponderant 
evidence  would  be  sufficient;  the  mis- 
take would  have  to  be  proved  beyond  a 
reasonable  doubt.  It  would  have 
to  be  proved  beyond  a  reasonr.blc 
doubt,  that  Leftridge  Jarrell  bought 
of  John  Jarrell  only  so  much  of 
the  farm,  as  was  situated  above  the 
cross  fence;  that  that  was  the  con- 
tract between  the  parties,  and  the 
deed    by    mistake    was    made    to    in- 
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elude  the  whole  farm.  The  proof  must 
be  such  as  will  strike  all  minds  alike 
as  being  unanswerable  and  free  from 
reasonable  doubt.  The  distinction  here 
attempted  to  be  made  in  regard  to  the 
measure  of  proof  is  much  the  same, 
as  exists  between  civil  and  criminal 
cases;  or  that  distinction  which  is  ex- 
pressed by  a  fair  preponderance  of  evi- 
dence and  full  proof.  (1  Sto.  Eq.  Jur., 
§  157.)  The  evidence  in  this  cause 
does  not  leave  the  case  free  from  rea- 
sonable doubt.  It  would  be  exceed- 
ingly unsafe  to  disturb  the  solemn  acts 
of  the  parties,  as  they  appear  in  their 
title  deeds,  by  even  as  strong  evidence 
as  appears  in  this  record.  Better  that 
injustice  be  done  in  a  single  instance, 
than  that  a  rule  be  relaxed,  which  is 
the  very  foundation  and  only  safeguard 
to  the  rights  of  property."  Jarrell  v, 
Jarrell,  27  W.  Va.  743. 

"A  mistake  in  the  execution  of 
a  writing  will  not,  in  equity,  be 
corrected,  unless  it  appears  that  it 
does  not  contain  the  intention  of 
the  parties  thereto  at  the  time  it 
was  made;  and  the  proof  of  this, 
either  parol,  written,  or  both,  must 
not  be  loose,  equivocal,  or  contra- 
dictory, or  in  its  texture  open  to 
reasonable  doubt  or  opposing  pre- 
sumptions, for  the  writing  itself  is  re- 
garded as  evidence  so  strong  that  only 
other  unequivocal  evidence,  irresisti- 
bly conclusive,  is  sufficient  to  reform 
it."  Jarrell  v.  Jarrell,  27  W.  Va.  743. 
Likewise,  Western  Mining,  etc.,  Co.  v. 
Peytona  Coal,  etc.,  Co.,  8  W.  Va.  406 
(Syl.,  point  7);  Pennybacker  v,  Laidley, 
33  W.  Va.  624,  11  S.  E.  39  (Syl.,  point 
6);  Allen  v,  Yeater,  17  W.  Va.  128; 
Maxwell  Land  Grant  Case,  121  U.  S. 
381,  7  Sup.  Ct.  1015,  30  L.  Ed.  949.  I 
refer  to  Southard  v.  Curley  (N.  Y. 
App.)  31  N.  E.  330,  30  Am.  St.  Rep. 
642,  and  -ote,  13  L.  R.  A.  561,  as  fully 
sustaining  the  doctrine  here  stated. 
"To  justify  the  reformation  of  an  in- 
strument f.  r  mistake,  it  is  necessary: 
First,  that  the  mistake  should  be  one 
of  fact,  not  of  law;  second,  that  the 


mistake  should  be  proved  by  clear  and 
convincing  evidence;  third,  that  the 
mistake  should  be  mutual  and  common 
to  both  parties  to  the  instrument." 
Purvines  v.  Harrison,  1  Am.  &  Eng. 
Dec.  Eq.  232;  Robinson  v.  Braiden,  44 
W.  Va.  183,  28  S,  E.  798.  Koen  v. 
Kerns,  47  W.  Va.  575,  35  S.  E.  902. 

"Clearly  Proved."— While  courts  of 
equity  will  correct  instruments  on  the 
ground  of  mistake,  it  must  be  clearly 
proved.  Fudge  v.  Payne,  86  Va.  303, 
10  S.   E.  7. 

"Clear  and  Satisfactory."— Mistakes 
in  deeds  and  other  writings  may  be 
corrected  upon  parol  evidence,  but  the 
mistake  must  have  been  mutual,  or, 
if  on  one  side  only,  accompanied  by 
fraud  or  other  inequitable  conduct  on 
the  other  side,  and  the  evidence  of 
mistake  must  be  clear  and  satisfactory, 
leaving  but  little  doubt  of  the  mistake. 
French  v.  Chapman,  88  Va.  317,  13  S. 
E.  479. 

"Clearest  and  Most  Satisfactory."^ 
While  courts  of  equity  have  jurisdic- 
tion to  reform  written  instruments  on 
the  ground  of  mutual  mistake,  yet  the 
presumption  is  that  the  writing  speaks 
the  final  agreement  of  the  parties,  and 
the  burden  is  on  the  complainant  to 
overcome  this  presumption,  and  to  do 
so  the  mistake  must  be  plain,  and  es- 
tablished by  the  clearest  and  most  sat- 
isfactory proof.  Donaldson  v.  Levine, 
93  Va.  472,  25  S.  E.  541,  citing  Shenan- 
doah  Valley  R.  Co.  v.  Dunlop,  86  Va. 
346,  10  S.  E.  239;  Fudge  v.  Payne,  86 
Va.  303,  10  S.  E.  7;  Major  v,  Ficklin, 
85  Va.  732,  8  S.  E.  715;  Morgan  v. 
Fisher,  82  Va.  417;  Perkins  v.  Lane, 
82  Va.  59;  Carter  v.  McArtor,  28  Gratt. 
356;  Leas  v.  Eidson,  9  Gratt.  277; 
Mauzy  v.  Sellers.  26  Gratt.  641;  Don- 
aldson V.  Levine,  93  Va.  472,  25  S.  E. 
541;  Fudge  v.  Payne,  86  Va.  303,  10 
S.  E.  7;  Fi3hack  v.  Ball,  34  W.  Va. 
644,  12  S.  E.  856;  Deitz  v.  Providence, 
etc..  Ins.  Co.,  33  W.  Va.  526,  11  S. 
E.  "0. 

In  a  bill  filed  for  the  reformation  of 
a    contidct,    the    bi  rden    of    proof    is 


332 


Evidence 


throughout  on  the  complainant,  who 
must  rebut  the  presumption  that  the 
writing  speaks  the  final  agreement,  by 
the  clearest  and  most  satisfactory  evi- 
dence. Donaldson  v.  Levine,  93  Va. 
472,  25  S.   E.  541. 

"Entire  Satisfaction  of  Court."— The 
evidence  to  show  a  mistake  in  a  writ- 
ten instrument  which  equity  will  relieve 
against,  must  be  cle^r  and  strong,  so 
as  to  establish  the  mistake  to  the  en- 
tire satisfaction  of  the  court.  Allen 
V.  Yeater,  17  W.  Va.  128,  citing  West- 
ern Mining,  etc.,  Co.  v.  Peytona  Coal, 
etc.,  Co.,  8  W.  Va.  406;  Fishack  v.  Ball, 
34   W.   Va.   644,    12   S.    E.    856. 

"Proofs  Entirely  Satisfactory/*— 
Judge  Story,  in  §  152,  1  Eq.  Jur.,  says: 
"In  all  such  cases,  if  the  mistake  is 
clearly  made  out  by  proofs  entirely 
satisfactory,  equity  will  reform  the  con- 
tract so  as  to  make  it  conformable  to 
the  precise  intent  of  the  parties.  But 
if  the  proofs  are  doubtful  and  unsat- 
isfactory, and  the  mistake  is  not  made 
entirely  plain,  equity  will  withhold  re- 
lief, upon  the  ground  that  the 'written 
paper  ought  to  be  treated  as  a  full 
and  complete  exposure  of  the  intent, 
until  the  contrary  is  established  beyond 
reasonable  controversy."  Jarrell  v. 
Jarrell,  27  W.   Va,  743. 

"Clear,  Convincing,"  etc. — In  a  suit 
to  reform  a  deed  for  mistake,  the  evi- 
dence of  such  mistake  must  be  clear, 
convincing,  free  from  unreasonable 
doubt,  and  not  conflicting.  Koen  v. 
Kerns,  47  W.  Va.  575,  35  S.  E.  902. 

"Strong,  Clear,  Preponderating."— 
There  is  no  doubt  that  courts  of  equity 
will  correct  mistakes  of  the  scrivener 
in  drawing  a  deed,  when  he  has  not 
drawn  it  in  accordance  with  the  clearly 
established  directions  and  instructions 
of  the  parties;  but  before  a  court  of 
chancery  will  consent  to  correct  a  mis- 
take in  the  terms  of  a  deed,  participated 
in  by  only  one  of  the  parties  thereto, 
where  no  fraud  or  deception  is  prac- 
ticed, and  where  a  party  of  ordinary 
intelligence,  who  can  read,  has  delib- 
erately executed  said  deed,  the  proof  of 


mistake,  where  admitted  at  all,  must 
be  strong,  clear,  preponderating,  and 
convincing  to  the  mind  of  the  court 
Pennybacker  v.  Laidley,  33  W.  Va.  624, 
11  S.  E.  39. 

"Strong,  Clear  and  Convincing."— 
Where  a  court  of  chancery  will  con- 
sent to  correct  a  mistake  in  the  terms 
of  a  deed,  participated  in  by  one  party 
only,  where  no  fraud  or  deception  is 
practiced,  and  where  a  party  of  or- 
dinary intelligence,  who  can  read,  has 
deliberately  executed  said  instrument, 
the  proof  of  mistake,  where  admitted 
at  all,  must  be  strong,  clear,  and  con- 
vincing to  the  mind  of  the  court.  Al- 
len V.  Yesiter,  17  W.  Va.  128;  Korne 
V.  Korne,  30  W.  Va.  1,  3  S.  E.  17; 
Pennybacker  v,  Laidley,  33  W.  Va. 
624,    11    S.    E.    39. 

"Strongest  Possible."— "The  authori- 
ties all  require  that  parol  evidence  of 
the  mistake,  and  of  the  alleged  modi- 
fications, must  be  most  clear  and  con- 
vincing— in  the  language  of  some  of 
the  judges,  'the  strongest  possible' — or 
else  the  mistake  must  be  admitted  by 
the  opposite  party;  the  resulting  proof 
must  be  established  beyond  a  reasona- 
ble doubt.  Courts  of  equity  do  not 
grant  the  high  remedy  of  reformation 
upon  a  probability,  nor  even  upon  a 
mere  preponderance  of  evidence,  but 
only  upon  a  certainty  of  the  error." 
Fudge  V.  Payne,  86  Va.  303,  308,  10 
S.  E.  7. 

"Unequivocal  Evidence  Irresistibly 
Conclusive." — A  mistake  in  the  execu- 
tion of  a  writing  will  not  in  equity  be 
corrected,  unless  it  appears  that  the 
writing  does  not  contain  the  intention 
of  the  parties  thereto  at  the  time  it 
was  made;  and  the  proof  of  this  either 
parol,  written  or  both  must  not  be 
loose,  equivocal  or  contradictory  nor 
in  its  texture  open  to  reasonable  doubt 
or  opposing  presumptions;  for  the  writ- 
ing itself  is  regarded  as  evidence  so 
strong,  that  only  other  unequivocal 
evidence  irresistibly  conclusive  is  suf- 
ficient to  reform  it.  Jarrell  v,  JarreJl, 
27  W.  Va.  743. 
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(3)    Rescission. 

"Clear  and  Strong."— The  evidence 
which  will  justify  rescission  on  the 
ground  of  mistake  in  a  written  in- 
strument, must  be  clear  sind  strong, 
so  as  to  establish  the  mistake  to  the 
entire  satisfaction  of  the  court.  Allen 
V.  Yeater,  17  W.  Va.  128;  Jarrell  v. 
Jarrell,  27  W.  Va.  743. 

"The  answer  of  the  defendant  is  so 
responsive  to  the  bill  as  to  the  misap- 
prehension and  mistake  of  the  drafts- 
man of  the  deed,  that  the  onus  is 
thrown  upon  the  plaintiff  to  make  out 
his  case  by  satisfactory  evidence, 
which  'must  be  strong  and  clear.'  Mc- 
Mahon  v.  Spangler,  4  Rand.  .51.  Lord 
Hardwicke  said  the  proof  proper  in 
such  a  case  ought  to  be  the  strongest 
possible.  In  the  language  of  Judge 
Carr:  'The  splemn  acts  of  the  parties 
under  their  hands  and  seals,  j^re  not  to 
be  blown  away  by  loose  and  vague 
conversations.' "  Weidebusch  v.  Har- 
tenstein,  12  W.  Va.  760. 

In  Western  Mining,  etc.,  Co.  v.  Pey- 
tona,  etc.,  Co.,  8  W.  Va.  406,  the  rule 
is  laid  down  in  the  following  strong  lan- 
guage: "In  a  court  of  equity  it  may 
sometimes  be  proved,  that  the  deed  was 
executed  in  mistake,  and  that  in  fact 
it  embodies  provisions  different  from 
those  which  the  parties  intended.  But 
even  in  this  court  the  deed  is  regarded 
as  evidence  so  strong,  that  only  other 
unequivocal  evidence  irresistibly  con- 
clusive is  sufficient  to  overthrow  it." 
Jarrell  v.  Jarrell,  27  W.  Va.  743. 

Where  a  scrivener,  through  mistake, 
drew  a  deed  instead  of  a  will,  and  on  that 
ground  the  grantor  seeks  to  have  the 
deed  rescinded,  and  the  proof  is  weak, 
uncertain  and  vague,  and  insufficient 
to  establish  the  alleged  mistake,  the 
relief  sought  should  not  be  granted. 
Weidebusch  v.  Hartenstein,  12  W.  Va. 
760. 

On  the  24th  day  of  December,  1850, 
W.  made  a  deed  to  Z.  J.,  by  which  he 
Bettled  on  Z.  J.  a  certain  house  and  lot 
for  the  use  and  benefit  of  W.  and  T., 


his  then  wife,  during  their  joint  lives, 
and  to  the  survivor  of  them,  and  then 
to  the  three  children  of  said  T.  by  a 
former  husband,  and  to  such  children 
as  might  be  born  to  said  W.  and  T. 
Afterwards  T.  and  Z.  J.  and  one  of  the 
children  died,  and  said  W.  again  mar- 
ried; qnd  on  the  —  day  of  July,  1872, 
W.  filed  his  bill  in  chancery  against  the 
two  surviving  children  and  their  hus- 
bands, and  the  widow  of  Z.  J.,  to  have 
the  deed  rescinded  upon  the  ground 
that  the  scrivener,  who  was  the  said 
Z.  J.,  "through  misapprehension  and 
mistake,"  drew  up  a  deed  instead  of  a 
will,  when  it  was  intended  and  desired 
to  make  a  will  instead  of  a  deed.  Held: 
To  rescind  a  deed  under  such  circum- 
stances, the  proof  must  be  very  strong 
and  clear,  that  the  scrivener  did, 
through  misapprehension  and  mistake, 
draw  a  deed  instead  of  a  will.  The 
great  lapse  of  time  since  the  drawing 
of  the  deed  and  before  the  institution 
of  the  suit  to  rescind  it,  coupled  with 
the  fact  that  the  wife,  the  scrivener 
and  one  of  the  children  had  died  long 
before  the  bringing  of  the  suit,  and  the 
second  marriage  of  W.,  should  demand 
the  strongest  proof  of  the  scrivener's 
mistake,  to  justify  a  court  of  equity  in 
rescinding  the  deed.  The  proof  in 
this  case  is  vague,  weak  and  uncertain, 
and  not  sufficient  to  establish  the  pre- 
tended mistake,  and  therefore  the  deed 
should  not  be  rescinded.  Weidebusch 
V,  Hartenstein,  12  W.  Va.  760. 

Insanity- — Shortly  after  his  libera- 
tion from  a  lunatic  asylum,  as  restored, 
the  grantor,  a  childless  man,  granted 
his  entire  property  to  his  wife,  to 
whom  he  attributed  his  success,  and 
w<is  much  attached,  according  to  his 
previously  declared  intentions  and  sub- 
sequent referenc»es.  Ten  years  after- 
wards, he  committed  suicide.  The  evi- 
dence as  to  his  mental  condition  was 
conflicting,  but  there  was  no  evidence 
of  incompetency  to  execute  a  deed. 
He  was  eccentric,  but,  by  evidence  of 
many  witnesses  he  was  sane.  Held, 
evidence  did  not  prove  insanity  at  the 
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time  the  deed  was  executed.    Cropp  v, 
Cropp,  88  Va.  753,  14  S.  E.  529. 

h.  Resulting  Trusts. 

See  generally,  the  title  TRUSTS 
AND  TRUSTEES. 

In  General. — The  courts  have  been 
very  cautious  in  the  reception  of  mere 
parol  evidence  to  set  up  a  resulting 
trust  against  the  letter  of  a  deed,  and 
require  that  the  evidence  to  establish 
such  a  claim  should  be  clear  and  un- 
questionable, or  such  as  to  leave  no 
doubt  as  to  the  character  of  the  trans- 
action, especially  after  a  long  lapse  of 
time.  Bank  v.  Carrington,  7  Leigh  566; 
Phelps  V.  Seely,  22  Gratt.  573;  Miller 
V.  Blose,  30  Gratt.  744;  Donaghe  v. 
Tams,  81  Va.  132;  Parker  v,  Logan 
82  Va.  376,  4  S.  E.  613;  Wood- 
ward V.  Sibcrt,  82  Va.  441;  Throck- 
morton V.  Throckmorton,  91  Va.  42,  22 
S.  E.  162;  Moorman  v.  Arthur,  90  Va. 
455,  18  S.  E.  869;  Page  v.  Lindsay,  86 
Va.  169,  9  S.  E.  993;  Smith  r.  Patton, 
12  W.  Va,  541;  Troll  v.  Carter,  15  W. 
Va.  567  (in  this  case  the  court  said  the 
evidence  must  be  full,  clear,  and  sat- 
isfactory); Smith  V.  Turley,  32  W.  Va. 
14,  9  S.  E.  46;  Bright  v.  Knight,  35  W. 
Va.  40,  13  S.  E.  63;  Armstrong  r, 
Bailey,  43  W.  Va.  778,  28  S.  E.  766; 
Burt  V.  Timmons,  29  W.  Va.  441,  2  S. 
E.  780,  6  Am.  St.  Rep.  664. 

"Clear  and  Distinct."-— The  proof  re- 
quired to  establish  a  resulting  trust, 
must  be  clear  and  distinct.  Phelps  v. 
Seely,  22  Gratt.  573;  Borst  v.  Nalle,  28 
Gratt.  423;  Miller  v.  Blose,  30  Gratt. 
744;  Bank  v.  Carrington,  7  Leigh  566; 
Kane  v.  O'Connors,  78  Va.  76;  Sinclair 
V,  Sinclair,  79  V^.  40;  Donaghe  v. 
Tams,  81  Va.  132;  Parker  v.  Logan,  82 
Va.  376,  4  S.  E.  613. 

"Clear."— When  land  is  purchased 
and  paid  for  by  two  persons,  and  the 
conveyance  is  made  to  one  of  them 
only,  the  law  will  raise  a  resulting 
trust  for  the  benefit  of  the  other  to  the 
extent  of  his  interest.  And  such  joint 
purchase  and  part  payment  may  be 
proven  by  parol  evidence,  but  to  estab- 


lish such  a  resulting  trust,  the  evidence 
should  be  clear.  Smith  v,  Patton,  12 
W.  Va.  541. 

"Clear,  FuU  and  Satisfactory."— The 
general  rule  is  well  settled  that  to  es- 
tablish a  resulting  trust  by  parol  tes- 
timony, to  override  a  deed  absolute  on 
its  face,  the  property  must  be  described 
with  particularity  in  the  pleadings,  and 
the  evidence  must  be  clear,  full  and 
satisfactory,  and  must  correspond  with 
the  allegations.  Leath  v,  Watson,  89 
Va.  722,  17  S.  E.  4. 

"Full,  Clear  and  Convincing."— In 
order  that  a  resulting  trust  may  arise 
in  favor  of  ^  party  claiming  to  be  the 
cestui  que  trust,  against  the  grantee 
in  a  clear  fee  simple  deed  of  convey- 
ance, he  must  not  only  state  his  case  in 
his  bill  clearly  and  with  particularity 
as  to  when,  how,  and  with  what  he 
paid  the  purchase  money,  but  the  case 
stated  must  be  supported  by  full,  clear, 
and  convincing  proof.  Donaghe  v. 
Tams,  81  Va.  132. 

"Great  Clearness  and  Certainty."— 
Plaintiff,  claiming  to  be  cestui  que 
trust  against  grantee  in  a  fee  simple 
deed  of  conveyance,  must  not  only 
state  his  case  in  his  bill  with  particular- 
ity and  perspicuity  as  to  when,  how, 
and  with  what  he  paid  the  purchase 
money,  but  must  also  support  his  state- 
ment by  proof  of  great  clearness  and 
certainty.  Donaghe  v.  Tams,  81  Va. 
132. 

Illustrative  Cases. — In  Jennings  v. 
Shacklett,  30  Gratt.  765,  an  attempt 
was  made  to  enforce  a  resulting  trust, 
resting  on  ps^rol  evidence,  thirty-three 
years  after  the  transaction  by  which  it 
was  alleged  to  have  been  raised.  The 
alleged  cestui  que  trust  was  in  posses- 
sion of  the  premises  to  the  time  of  her 
death,  which  occurred  five  years  before 
the  commencement  of  the  action. 
Neither  she  nor  her  heirs  made  any 
attempt  to  set  up  the  trust  until  cred- 
itors of  the  alienee  undertook  to  sub- 
ject the  land  to  the  payment  of  his 
debts.     It  was  held,  that  the  delay  was 
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not  a  bar  to  the  setting  up  of  the  trust, 
but  that,  owing  to  the  great  lapse  of 
time,  the  testimony  to  establish  the 
trust  must  be  such  as  to  leave  no  doubt 
as  to  the  character  of  the  transaction. 
In  Woods  V.  Ward,  48  W.  Va.  652, 
37  S.  E.  520,  a  third  party  verbally 
agreed  with  the  defendo^nt,  against 
whom  a  judgment  for  the  recovery  of 
land  had  been  rendered,  that  he  would 
pay  one-half  the  costs  of  the  appeal  in 
consideration  of  receiving  one-half  of 
the  benefits  derived  by  the  defendant 
therefrom.  It  was  held  that  such 
agreement  was  insufficient  to  establish 
a  trust  in  the  land  in  favor  of  such 
third  party,  ^s  it  was  within  the  statute 
of  frauds. 

i.  Specific  Performance. 

See  generally,  the  title  SPECIFIC 
PERFORMANCE. 

''Clear  and  Distinct  Evidence."— In  a 
suit  for  the  specific  performance  of  a 
contract  the  burden  is  on  the  plaintiff 
who  alleges  its  existence,  to  prove  the 
same  by  clear  and  distinct  evidence. 
Rockecharlie  v.  Rockecharlie,  2  Va.  Dec. 
582;  McCuUey  v.  McLean,  48  W.  Va. 
625,  37  S.  E.  559;  Augsburg  Land,  etc., 
Co.  V.  Pepper,  95  V^.  92,  27  S.  E.  807. 

In  suit  for  the  specific  performance 
of  a  contract,  the  contract  must  be  dis- 
tinctly proved,  and  its  material  terms 
dearly  established.  Pennybacker  v. 
Maupin,  96  Va.  461,  31  S.  E.  607,  citing 
Darling  v.  Cummins,  92  Va.  521,  23 
S.  £.  880. 

And  where  the  evidence  is  not  only 
unsatisfactory  and  insufficient,  but  the 
agreement  is  one  the  defendant  was 
unlikely  to  make,  the  bill  should  be 
dismissed.  Rockecharlie  v,  Rockechar- 
lie, 2  Va.   Dec.   582. 

"Competent  Proof/*— -In  order  that 
a  parol  contract  for  the  sale  of  real 
estate  may  be  specifically  enforced,  the 
contract  must  be  established  by  com- 
petent proof  to  be  clear,  definite,  and 
unequivocal  in  all  its  terms,  and  the 
contract  proved  must  be  that  charged 
in  the  bill.     McCulley  v.   McLean,  48 


W.  Va.  625,  37  S.  E.  559,  citing  Pattrick 
V,  Horton,  3  W.  Va.  23;  Gillaspic  v. 
James,  48  W.  Va.  284,  37  S.  E.  598; 
Pigg  V.  Corder,  12  Leigh  69;  Anthony 
V.  Leftwich,  3  Rand.  238. 

"Certainty  and  Definiteness/' — Board 
V,  Callihan,  33  W.  Va.  209,  10  S.  E. 
382. 

The  evidence  must  be  clear,  full,  and 
free  from  suspicion  to  enable  a  court 
of  equity  to  enforce  an  oral  contract 
for  the  sale  of  land.  Harris  v.  Elliott, 
45   W,  Va.   245,  32   S.   E.   176. 

"Qear  Preponderance."— "The  truth 
is  there  is  no  certain,  definite,  evidence 
of  a  definite  contract  of  sale.  Chancery 
does  sometimes  enforce  oral  contracts 
for  the  sale  of  land,  but  does  so  with 
great  oaution,  as  it  ought  to  do.  It 
requires  the  proof  to  establish  the  con- 
tract by  a  clear  preponderance  of 
evidence,  and  if  the  evidence  is  con- 
flicting, and  it  is  not  clear  that  a  con- 
tract was  made  in  fact,  the  court 
should  dismiss  the  bill."  Sturm  v.  Mc- 
Guffin,  48  W.  Va.  599,  37  S.  E.  561. 

Exchange  of  Property. — See  the  title 
EXCHANGE  OF  PROPERTY. 

A  parol  contract  for  the  exchange  of 
lands  will  not  be  specifically  enforced, 
unless  it  is  proven  that  the  parties 
have  good  titles  to  their  respective 
lands;  and  if  the  validity  of  the  plain- 
tiff's title  is  dependent  on  the  question 
whether  he  had  ten  years'  adverse 
possession  of  the  land,  he  must,  before 
he  can  enforce  such  contract,  specific- 
ally establish  by  clear  evidence  that  he 
hiJid  such  adversary  possession  for  ten 
years;  and,  if  he  has  declined  to  de- 
fend an  action  of  ejectment  brought  by 
a  stranger  to  test  his  title,  this  will  be 
regarded  as  showing  that  his  title  is 
so  doubtful  that  the  court  ought  not  to 
require  it  to  be  received  as  a  good 
title  by  the  other  party  to  such  con- 
tract for  the  exchange  of  land;  and 
being  unable  to  m^ke  the  other  party 
a  good  title,  the  contract  for  the  ex- 
change of  lands  ought  to  be  rescinded. 
Boggs  V.  Bodkin,  32  W.  Va.  566,  9  S. 
E.  891. 
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Either  party  to  a  written  contract  for 
the  sale  or  exchange  of  lands  may  have 
the  same  specifically  enforced  in  a 
court  of  equity,  with  such  corrections 
in  it  as  parol  proof  may  show  to  be 
necessary,  to  correct  a  mistake  made 
in  reducing  the  contract  to  writing. 
Before  such  correction  and  enforce- 
ment can  be  made,  the  proof  must  be 
strong,  clear,  and  preponderating,  and, 
in  the  absence  of  fraud,  must  prove 
that  the  mistake  was  mutual  Fishack 
V.   Ball,   34  W.   Va.   644,   12   S.    E.   856. 

A  coui;t  of  equity  will  not  enforce  a 
parol  contract  for  the  sale  or  exchange 
of  land,  unless  the  terms  of  the  con- 
tract are  admitted  or  clearly  proven. 
Boggs  V.  Bodkin,  32  W.  Va.  566,  9  S. 
E.  891. 

A  parol  agreement  between  father 
and  son,  that  on  condition  the  son  will 
enter  upon  certain  tract  of  land  and 
improve  it,  the  father  will  make  him  a 
deed  for  the  same,  and  in  pursuance 
and  on  faith  of  such  agreement,  the  son 
enters  upon  the  land  and  occupies 
and  improves  it,  is  sustained  by  a  suf- 
ficient consideration,  and  should  be 
specifically  performed.  Such  con- 
tracts, before  they  can  be  enforced  in 
a  court  of  equity,  must  be  established 
by  competent  and  satisfactory  proof, 
which  must  be  clear,  definite  and  cer- 
tain. Lorentz  v.  Lorentz,  14  W.  Va. 
761. 

Proof  of  Contract  by  Agent. — It  is 
settled  that  in  a  case  where  the  plain- 
tiff sues  for  specific  execution  of  the 
purchase  of  land  alleged  to  have  been 
made  from  the  agent  of  the  owner,  he 
must  show,  by  evidence  which  is  clear, 
competent,  direct  and  satisfactory, 
both  the  terms  of  the  contract  and  the 
authority  of  the  agent,  or  a  ratification 
of  the  principal.  Simmons  v.  Kramer, 
88  Va.  411,  13  S.  E.  902;  Blair  v.  Sher- 
idan, 86  Va.  527,  10  S.  E.  414. 

Proof  of  Gift  of  Land  Held  Insuf- 
ficient.— An  agreement  by  a  decedent 
to  give  to  the  plaintiflF,  a  negrcss,  and 
his  natural  child,  $10,000  and  20  acres 
of  land,  in  consideration  that  the  plain- 


I  tiff  should  keep  house  for  him  during 
his  life,  is  not  suflftciently  shown  by  the 


testimony  of  the  plaintiff,  corroborated 
by  that  of  two  negro  witnesses  to  the 
alleged  agreement,  who  at  the  time 
of  the  agreement  were  only  thirteen 
und  fifteen  years  old,  and  by  the  tes- 
timony of  a  negro,  that  the  decedent, 
when  he  returned  with  plaintiff  told 
him  of  the  agreement;  where  the  other 
evidence  showed  that  the  decedent 
paid  regular  wages  to  the  plaintiff 
while  she  worked  for  him;  that  the 
plaintiff  during  the  twenty-three  years 
she  lived  with  decedent,  never  men- 
tioned the  agreement  to  any  one,  and 
that  after  decedent's  death  she  spoke 
of  her  luck  as  having  received  from  de- 
cedent, before  his  death,  a  deed  to  a 
small  house  and  lot,  as  otherwise  she 
would  have  received  nothing;  and  that 
a  negro  man  and  woman  who  were 
present  at  the  time  of  the  alleged 
agreement,  and  who  were  shown  to 
have  been  of  good  character,  were  not 
called  as  witnesses.  Hannah  v.  Wood- 
son, 2  Va.  Dec.  442. 

Proof  Held  Sufficient  to  Support 
Bill.— Plaintiff,  being  indebted  to  a 
building  and  loan  association  under  a 
deed  of  trust,  agreed  orally  that  the 
association  should  take  the  property 
under  the  deed  in  satisfaction  of  the 
debt.  Plaintiff  vsicated  the  premises 
shortly  thereafter,  and  left  the  state, 
making  no  claim  to  the  premises  or  to 
the  rents,  and  paying  no  taxes  thereon 
for  a  period  of  five  years.  In  the 
meantime  the  association  took  posses- 
sion, and  sold  the  property,  with  the 
knowledge  of  the  plaintiff,  who  made 
no  objection.  The  association  made 
no  demand  on  the  plaintiff  for  dues  or 
interest  or  payments  on  the  debt,  but 
removed  his  name  from  the  roll  of 
stockholders.  Held,  that  the  evidence 
was  sufficient  to  support  a  decree 
against  the  plaintiff  for  specific  per- 
formance of  the  contract  of  sale  to  the 
association.  Frankfm  v.  Salem  Bldg. 
Ass'n,  2  Va.  Dec  395. 

Proof  Held  Sufficient — In  si  suit  by 
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a  railroad  company  to  compel  specific 
performance  of  a  contract  to  convey 
a  right  of  way  over  defendant's  farm, 
defendant  testified  that  the  contract 
exhibited  with  plaintiff's  bill  was  not 
a  true  copy  of  that  actually  made,  in 
that  it  had  reference  to  a  later  survey, 
wherein  the  right  of  way  to  be  granted 
was  fixed  in  the  original  by  a  former 
<)ne,  which,  by  his  own  testimony, 
consisted  merely  in  the  engineer's 
walking  over  the  land,  and  suggesting 
a  line,  which  defendant  marked  on  the 
fence  with  his  knife.  Plaintiff's  en- 
gineer testified  that  but  one  survey  was 
made,  which  was  that  specified  in  the 
contract  exhibited  by  plaintiff,  and  that, 
after  defendant  had  examined  the  sur- 
vey, he  signed  a  contract  of  which  by 
the  testimony  of  the  notary  who  ac- 
knowledged it  and  the  clerk  who 
copied  it,  the  contract  exhibited  by  the 
plaintiff  was  a  literal  copy.  It  was 
further  proved  that  the  original  con- 
tract had  been  lost  after  it  was  copied. 
The  court  held,  upon  the  above  facts, 
that  the  correctness  of  the  contract 
exhibited  by  the  plaintiff  was  suffi- 
ciently shown,  and  that  specific  per- 
formance should  be  decreed  according 
to  its  terms.  Ohio  River  R.  Co.  v. 
Sehon,  33  W.  Va.  559,  11  S.  E.  18. 

j.    Transactions    between   Close    Rela- 
tions. 

See  the  particular  titles. 

"Transactions  between  father  and 
child,  brother  and  sister,  husband  and 
wife,  and  many  others  between  whom 
there  exists  a  natural  and  strong  mo- 
tive to  provide  for  a  dependent  at  the 
expense  of  honest  creditors,  if  such 
transactions  are  impeached  as  fraud- 
ulent, may  be  shown  to  be  fraudulent 
by  less  proof;  and  the  party  claiming 
the  benefit  of  such  a  transaction  is  held 
to  a  fuller  and  stricter  proof  of  its 
justice  and  the  fairness  of  the  trans- 
action, after  it  has  been  shown  to  be 
prima  facie  fraudulent,  than  would  be 
required  if  the  transaction  was  between 
stangers.     Knight  v,  Capito,  23  W.  Va. 


644,     645,     and     numerous     authorities 
cited  by  Bump  on  Fraudulent  Convcjr- 
anccs    (3d   Ed.)    57-59."     Burt  r.   Tim^ 
mons,  29  W.  Va.  441,  2  S.  E.  7C0. 
k.  Usury. 

See  the  title  USURY. 

Since  the  defense  of  usury  involves 
the  charge  of  violation  of  law  visited 
by  penalties,  the  proof  of  the  usury 
must  be  clear  and  satisfactory.  Ware 
V.   Building,  etc.,  Ass'n,  95  Va.  680,  29 

5.  E.  744,  64  Am.  St.  Rep.  826. 

6.  Proving  Negatives. 

See  the  title  PRESUMPTIONS 
AND  BURDEN  OF  PROOF. 

The  burden  of  proving  the  want  »f 
probable  cause  in  malicious  prosecii- 
tion  is  in  the  first  place  on  the  plaimtiff, 
but  it  being  a  negative  proposition  and 
sometimes  for  that  reason  difficult  to 
prove,  in  such  case  but  little  is  re- 
quired to  prove  it.  Vinal  v.  Core,  18 
W.  Va.  1. 
6.  Evidence  Evenly  Balanced. 

The  party  on  whom  lies  the  burden 
of  proof  must  make  out  his  case  by  a 
preponderance  of  the  evidence.  If  the 
evidence  is  evenly  balanced  between 
the  parties  there  can  be  no  recovery. 
Norfolk,  etc.,  R.  Co.  v,  Poole,  100  Va. 
148,  40  S.  E.  627;  Harden  v,  Wagner, 
22  W.  Va.  356;  Greer  v.  O'Briea,  36 
W.   Va.  277,  15  S.   E.  74. 

B.    WEIGHT    AND    CREDIBILITY 

OF  EVIDENCE. 
1.  In  General. 

Evidence  is  always  indefinite  and  in- 
conclusive when  it  raises  no  more  than 
a  limited  probability  in  favor  of  the 
fact,  as  compared  with  some  definttt 
probability  against  it,  whether  the  pre- 
cise proposition  can,  or  can  not  bt 
ascertained.  It  is,  on  the  other  hand, 
of  a  conclusive  nature  ard  tendency, 
when  the  probability  in  favor  of  the 
hypothe«?is  exceeds  all  limits  of  an 
arithmetical  or  moral  nature.  Such 
evidence  is  always  insufficient  where, 
assuming  all  to  be  proved  which  the 
evidence    tends    to    prove,    son-*c    other 
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l^othesis  may  still  be  true;  for  it  is 
1^  actu^  exclusion  of  every  other 
^pothesn,  which  invests  mere  cir- 
owBstaBces  with  the  force  of  proof. 
Wheocvec,  therefore,  the  evidence 
leaves  it  indifferent  which  of  several 
hypotheses  is  true,  or  merely  estab- 
lishes some  finite  probability  in  favor 
of  one  hypothesis  rather  than  another, 
such  evidence  can  not  amount  to  proof, 
however  great  the  probability  may  be. 
State  V.  Flanagan,  26  W.  Va.  116. 

8.  Posiive  and  Negative  Testimony. 

In  General. — It  is  consonant  with 
reason  and  human  experience  that  the 
positive  testimony  of  a  single  witness, 
whose  credibility  is  unimpeached,  that 
he  saw  or  heard  a  particular  thing  at 
parliew&ar  time  and  place,  ought  or- 
dinarily to  outweigh  that  of  a  number 
of  equally  credible  witnesses,  who,  with 
the  same  opportunities,  testify  that 
t^^ey  did  not  see  nor  hear  it  The  par- 
ticular Wiing  might  have  taken  place, 
and  yet  from  inattention  they  may  not 
ha<ve  seen,  n©r  heard  it,  or,  though  con- 
soiotts  of  seeing  or  hearing  it  at  the 
momet>t  of  its  occurrence,  may  have 
afterwards  forgotten  it  from  lapse  of 
time  or  defective  memory.  In  such 
ca«e,  the  evidence  of  the  one  witness 
is  positive,  while  that  of  the  many  is 
merely  negative.  But  where  a  witness, 
who  denies  a  fact  in  question,  had  as 
g9#d  op#ertunity  to  see  or  hear  it  as 
he  whe  affirms  it,  and  his  attention, 
kecanse  of  special  circumstances,  was 
equally  drawn  to  the  matter  contro- 
verted, the  general  rule  that  the  witness 
who  affirms  a  fact  is  to  be  believed 
rather  than  he  who  denies  it  dees  not 
hald  good.  The  denial  of  the  one  in 
luch  caae  constitutes  positive  evidence 
aa  well  as  the  affirmance  of  the  other, 
and  produces  a  conflict  of  testimony. 
Southern  R.  Ca  v.  Bryant,  95  Va.  315, 
M  a  E.  183. 

Soimding  Locomotive  Whiatle. — The 
testimony  of  a  witness  who  denies  that 
a  raikoad  whistle  was  sounded  on  a 
given  oeeasion,  is  as  positive  evidence 


as  the  testimony  of  another  who  af- 
firms the  fact,  where  each  has  equal 
opportunity  of  hearing,  and  the  atten- 
tion of  the  former,  because  of  special 
circumstances,  is  equally  drawn  with 
that  of  the  latter  to  the  sounding  of  the 
whistle.  The  denial  of  the  one  and 
the  affirmance  of  the  other  produces  a 
conflict  of  evidence  which  it  is  the 
province  of  a  jury  to  determine.  South- 
ern R.  Co.  V.  Bryant,  95  Va.  215,  28 
S.  E.  183. 
8.  Falsua  in  Uno,  Falsus  in  Omnibus. 

See  the  title  WITNESSES. 

In  Davis  v.  Dunbar,  29  W.  Va.  617, 
2  S.  E.  91,  the  court  applied  the  maxim 
falsus  in  uno,  falsus  in  omnibus;  i.  e.» 
where  a  witness  knowingly  and  will- 
fully swears  falsely  in  a  material  mat- 
ter, his  testimony  should  be  rejected 
entirely,  unless  it  be  corroborated  by 
the  facts  and  circumstances  of  the  case, 
or  by  other  credible  testimony. 

But  it  is  reversible  error,  as  an  un- 
warranted invasion  of  the  province  of 
the  jury,  to  so  instruct  the  jury.  State 
V.  Thompson,  21  W,  Va.  741,  758;  State 
V.  Musgrave,  43  W.  Va.  672,  28  S.  E. 
813;  Hash  v.  Com.,  88  Va.  172,  199,  13 
S.  E.  398. 

An  instruction  which  tells  the  jury 
that,  if  they  believe  any  witness  has 
testified  falsely  in  the  case  as  to  the 
material  matters,  they  may  disregard 
such  false  testimony  or  give  to  it  and 
all  the  evidence  of  such  witness  such 
weight  as  they  believe  it  entitled  to,  is 
improper  in  failing  to  inform  the  jury 
that  they  may  disregard  all  the  evi- 
dence of  such  witness.  Ward  v. 
Brown,  53  W.  Va.  227,  44  S.  E.  488. 

4.  Number  of  Witnesses. 

Because  one  witness  swears  to  facts 
which  if  true  prove  the  matter  in  evi- 
dence, the  case  does  not  fail  because 
two  or  three  witnesses  depose  to  a 
contrary  st^te  of  facts  which  is  to  be 
believed  depends  on  the  other  facts 
and  circumstances  in  the  case.  "The 
law  in  this  state,  as  to  how  fraud  may 
be   proved,   and  the   quantity  of  proof 
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necessary  to  sustain  the  charge  of 
fraud,  is  well  settled.  It  may  be 
proved,  like  anything  else  is  proved, 
by  facts  and  circumstances.  The  evi- 
dence may  be  either  positive  or  cir- 
cumstantial, and  it  often  occurs  that 
the  circumstantial  evidence  to  sustain 
the  charge  will  sweep  away  the  pos- 
itive testimony  of  many  witnesses  who 
swear  that  no  fraud  was  intended. 
The  rules  of  law,  as  laid  down  in  our 
court,  from  Lockard  v.  Beckley,  10 
W.  Va.  87,  and  Hunter  v.  Hunter,  10 
W.  Va.  321,  to  Burt  V.  Timmons,  29  W. 
Va.  441,  2  S.  E.  780  (decided  at  this 
term)."  Davis  v.  Dunbar,  29  W.  Va. 
617,  2  S.  E.  91;  Cropp  v.  Cropp,  88  Va. 
759,  14  S.  E.  529. 

An  evasive  answer  (though  not  ex- 
cepted to  as  such),  may  be  outweighed 
by  the  testimony  of  one  witness,  and 
circumstances.  See  Maupin  v.  Whit- 
ing, 1  Call  224;  and  Pryor  v.  Adams, 
1  Call  382,  390.  Wilkins  v,  Woodfin, 
5  Munf.  183. 
5.  Testimony  of  Children. 

The  weight  to  be  given  to  the  tes- 
timony of  children  depends  largely  on 
their  age  and  intelligence.  State  v. 
Cain,  9  W.  Va.  559.  See  also,  Thomas 
V.  Ribble,  2  Va.  Dec.  321. 
0.    Officers   Taking   Acknowledgments. 

The  evidence  of  an  officer  taking  the 
acknowledgment  to  a  deed,  or  of  a  per- 
son present  d^i  its  execution,  is  entitled 
to  peculiar  weight,  in  considering  the 
grantor's  capacity.  Delaplain  v.  Grubb, 
44  W.  Va.  612,  30  S.   E.  201. 

7.  Negroes. 

Formerly  the  fact  that  a  witness  was 
of  negro  descent,  though  not  so  near 
as  to  render  him  incompetent  as  a  wit- 
ness, was  not  competent  evidence  to 
impeach  his  credibility.  Dean  v.  Com., 
4  Gratt  541.  See  the  title  CIVIL 
RIGHTS,  vol.   2,  p.   830. 

8.  Attesting  Witnesses  to  Wills. 
See  the  title  WILLS. 

A  person  who  signs  his  name  as  a 
witness  to  a  will,  by  his  act  of  attesta- 
tion, solemnly  testifies  to  the  sanity  of 


the  testator.  If  he  should  afterwards 
attempt  to  impeach  the  will  upon  the 
ground  of  want  of  sufficient  capacity^ 
his  evidence  will  not  be  positively  re- 
jected, but  it  is  received  with  the  ut- 
most caution.  Lamberts  v.  Cooper,  29 
Gratt.  61;  Ward  v.  Brown,  63  W.  Va. 
227,  44  S.  E.  488. 

Attesting  witnesses  of  4  will  who 
are  introduced  to  impeach  the  will  on 
the  grounds  of  want  of  proper  execu- 
tion, unsoundness  of  mind  or  undue  in- 
fluence, will  not  be  excluded;  but  their 
evidence  will  be  viewed  with  much 
suspicion;,  and  it  is  proper  to  so  in- 
struct the  jury.  Ward  v.  Brown,  53 
W.   Va.   227,   44   S.    E.   488. 

When  part  of  the  attesting  witnesses 
testify  against  the  will,  it  is  error  to 
instruct  the  jury  that  the  evidence  of 
the  witnesses  present  at  the  execution 
of  the  will  is  entitled  to  peculiar 
weight.  Ward  v.  Brown,  53  W.  Va. 
227,  44  S.  E.  488. 

In  Dudleys  v.  Dudleys,  3  Leigh  436, 
it  was  held,  that  where  the  testimony 
of  one  of  the  attesting  witnesses  is 
directly  contradicted  by  another,  and 
the  county  qnd  circuit  courts  both  give 
credit  to  the  witnesses  for  the  will,  this 
court,  upon  a  mere  question  of  cred- 
ibility, will  always  presume  that  the  in- 
ferior courts  which  saw  and  heard  the 
witnesses  examined,  decided,  correctly. 
Cited  in  Lamberts  v.  Cooper,  29 
Gratt  61. 

9.    Execution  of  Deeds. 

See  the  titles  DEEDS,  vol.  4,  p.  364; 
EXECUTION  AND  PROOF  OF 
DOCUMENTS. 

The  evidence  of  witnesses  present  at 
the  execution  of  the  deed  is  entitled  to 
peculiar  weight.  The  evidence  of  phy- 
sicians, especially  those  who  attended 
the  grantor,  and  were  with  him  con- 
siderably during  the  time  it  is  charged 
he  was  of  unsound  mind,  is  entitled  to 
great  weight.  Next  to  physicians  and 
those  who  were  present  at  the  time  the 
deed  was  executed,  either  as  attesting 
witnesses  or  otherwise,  are  those  who.>c 
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intimacy  in  the  family  has  given  them  an 
opportunity  of  seeing  the  party  at  all 
times,  and  watching  the  operations  of 
his  mind.  Jarrett  v.  Jarrett,  11  W.  Va. 
584. 

10.  Proof  of  Age  of  Persons. 

On  the  trial  of  an  indictment  founded 
upon  the  third  section  of  ch.  99  of  the 
acts  of  the  legislature  of  1872-3, 
charging  that  C.  on  the  first  day  of 
December,  A.  D,,  1873,  in  Wood 
county,  unlawfully  did  sell  intoxicating 
liquors  to  one  Michael  Toole,  a  minor, 
under  the  age  of  twenty-one  years,  it 
is  competent  and  not  improper  for  the 
minor  to  state  on  his  examination  as 
a  witness  on  behalf  of  the  state,  upon 
his  oath,  his  age  to  the  jury,  with  the 
view  of  proving  that  he  was  a  minor 
at  the  time  of  the  sale  of  the  intoxi- 
cating liquors  in  the  indictment  men- 
tioned, to  him  by  the  defendant,  and 
such  statement  may  go  to  the  jury  as 
evidence  to  be  considered  by  them,  not- 
withstanding there  is  evidence  given 
to  the  jury  tending  to  show  that  his 
father  and  mother  are  living.  And  in 
such  case,  it  is  not  error  for  the  court 
to  refuse  to  instruct  the  jury  that  "Un- 
less it  is  proved  beyond  reasonable 
doubt,  by  the  best  evidence  of  which 
the  case  will  admit,  and  the  evidence 
of  the  minor  himself  is  not  such  evi- 
dence, that  the  minor  was  at  the  time 
of  the  alleged  selling  to  him  of  intox- 
icating liquor  by  defendant,  under  the 
age  of  twenty-one  years,  they  must 
find  the  defendant  not  guilty."  State 
V,  Cain,  9  W.  Va.  559. 

"At  this  day  of  general  intelligence, 
T  think  it  is  not  improper,  in  a  case  like 
this,  to  allow  the  minor  to  testify  as 
to  his  age.  It  is  perhaps  true,  that  the 
evidence  of  the  minor  may  not  be  so 
satisfactory,  as  to  the  fact,  as  the  evi- 
dence of  the  father  or  mother,  or  some 
other  person  present  at  his  birth — still, 
his  statement  on  oath  as  to  his  age, 
should  be  received  and  permitted  to  go 
tc  the  jury  as  evidence,  to  have  such 
weight  as  it  is  entitled  to  have,  under 


the  circumstances.  The  weight  to  be 
given  to  it,  by  the  jury,  should,  in  some 
degree,  depend  on  the  age  and  intelli- 
gence of  the  witness.  It  is  true,  it  is 
a  rule  of  evidence,  that  the  best  evi- 
dence of  which  the  case,  in  its  nature, 
is  susceptible,  should  be  required.  But 
still,  when  there  is  no  substitution  of 
evidence,  but  only  a  selection  of  the 
weaker  instead  of  the  stronger  proofs, 
or  an  omission  to  supply  all  the  proofs 
capable  of  being  produced,  the  rule  is 
not  infringed."  State  v.  Cain,  9  W.  Va. 
559. 

11.  Circumstantial  Evidence. 

See  the  title  CIRCUMSTANTIAL 
EVIDENCE,   vol.   2,   p.   817. 

It  not  unfrequently  happens,  that 
evidence  arising  from  the  circum- 
stances is  stronger  even  than  the  tes- 
timony of  any  single  witness.  And  this 
evidence  has  been  held  sufficient  to  out- 
weigh the  answer  even  of  a  defendant 
who  answers  on  his  own  knowledge  in 
the  absence  of  a  positive  witness;  and 
has  likewise  been  held  sufficient  to  es- 
trblish  fraud.  Moore  v.  Ullman,  80  Va. 
307. 

12.  Considerations      A£Fecting      the 
Weight  of  Evidence. 

a.    Appearance  of  Witness,  Manner  ol 
Testifying,  etc. 

The  jury  should  determine  the  weight 
and  credibility  of  the  evidence  from 
the  appearance  of  the  witnesses  on  the 
stand,  their  manner  of  testifying,  their 
apparent  candor,  fairness  and  intelli- 
gence, and  all  the  other  surrounding 
circumstances  appearing  on  the  trial. 
Horton  v.  Com.,  99  Va.  848,  849,  38  S. 
E.  184;  Sigler  v.  Beebe,  44  W.  Va.  587, 
30  S.  E.  76;  Cropp  v.  Cropp,  88  Va. 
759,  14  S.  E.  529. 

A  witness  need  not  be  positive,  ex- 
cluding all  doubt,  in  his  statement.  He 
may  state  facts  to  the  best  of  his 
knowledge,  or  his  best  impressions 
even,  and  the  weight  of  his  evidence 
is  a  matter  for  the  jury.  1  Greenl.  Ev., 
§  440;  Whart.  Crim.  Ev.,  §  462.    Taylor 
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V.  Baltimore,   etc.,   R.   Co.,  33  W.   Va. 
39,  10  S.  E.  29. 

"But  on  whom  does  the  law  place 
the  duty  of  weighing  his  testimony  with 
the  facts  and  circumstances  surround- 
ing the  case,  and  determining  his  cred- 
ibility? Not  upon  the  court,  but  upon 
the  jury.  If  the  jury  could  say  that  the 
facts  and  circumstances  are  such,  in- 
cluding the  appearance  of  the  witness 
and  his  manner  of  testifying,  as  to  rebut 
his  testimony,  and  render  it  unworthy 
of  belief,  then  the  court  should  not. have 
sustained  the  demurrer;  for  the  credi- 
bility of  witnesses  is  not  for  the  court 
to  pass  upon,  but  is  wholly  with  the 
jury.  Scott  v.  Railroad  Co.,  43  W.  Va. 
484,  27  S.  E.  211;  Akers  v.  De  Witt,  41 
W.  Va.  229,  23  S.  E.  669;  Johnson  v. 
Burns,  39  W.  Va.  658,  669,  20  S.  E. 
686;  Young  v.  West  Va..  etc.,  R.  Co., 
44  W.  Va.  218,  28  S.  E.  932."  Couch 
V.  Chesapeake,  etc.,  R.  Co.,  45  W.  Va. 
51,  30  S.  E.  147.  See  Thomas  v.  Rib- 
ble,  2  Va.  Dec.  321. 

b.    Inconsistent   Conduct. 

In  an  action  for  money  paid  for  de- 
fendant, he  filed  a  set-off  for  keeping 
cattle  at  four  cents  a  pound  for  in- 
creased weight,  yet  admitted  that  they 
were  not  weighed  when  delivered. 
Plaintiff  claimed  that  defendant  agreed 
to  purchase  cattle  at  their  cost,  and  at 
end  of  the  year  sell  them  back  at  four 
cents  a  pound.  Held,  defendant's  ad- 
mission was  so  inconsistent  with  his 
contention,  that  the  verdict  in  his  favor 
should  have  been  set  aside  as  against 
the  evidence.  "Conceding  that  the 
witnesses  on  both  sides  were  equally 
entitled  to  credit,  there  was  unques- 
tionably a  clear  preponderance  of  evi- 
dence in  favor  of  the  plaintiff  as  to  the 
contract  between  the  parties.  For 
while  the  defendant,  Otey,  relies  on  his 
own  statement  only,  that  the  contract 
was  that  he  was  to  keep  the  cattle,  as 
the  property  of  the  plaintiff,  Preston, 
and  was  to  receive  from  him  four  cents 
per  pound  for  the  increase  weight  he 
could    put   on   them,    Preston   and    his 


agent,  Ledgewood,  both  testify  that  the 
proposition  made  to  Otey  was  that  he 
should  take  the  cattle  at  cost,  and  re- 
deliver them  to  Preston  the  next  fall 
at  four  cents  per  pound;  and  it  was 
proved  by  Preston  that  the  cattle  cost 
him  $30  per  head,  and  that  Otey  agreed 
to  take  them  at  that  price,  and  to  resell 
them  to  Preston  at  four  cents  per 
pound."  Preston  v.  Otey,  88  Va.  491, 
14  S.  E.  68. 

Debts  of  Decedents. — Where  in  a 
suit  by  A  to  set  up  a  claim  against  the 
estate  of  B,  which  alleged  debt  was  evi- 
denced by  two  bonds,  it  appears  that  A 
permitted  B  to  keep  and  use  these 
bonds  for  so  long  a  period  as  eight 
years  and  finally  to  exchange  them  for 
a  new  bond  payable  to  B,  when  A  must 
have  been  aware  that  B  was  utterly 
unable  to  repay  him  for  them  and  by 
reason  of  his  increasing  infirmities  of 
body,  was  becoming  less  likely  to  be 
able  to  do  so  in  the  future,  and  further 
where  the  testimony  of  two  witnesses 
is  explicit  upon  the  point  that  these 
parties  had  had  a  settlement,  that 
neither  owed  the  other;  it  was  held, 
that  the  weight  of  the  evidence  war- 
ranted the  rejection  of  the  claims.  The 
contention  of  the  claimant  that  he  is 
the  rightful  owner  of  this  claim  is  irre- 
concilable with  his  conduct.  Blake- 
more  V.  Oder,  85  Va.  426,  7  S.  E.  465. 
See  also,  Sanaker  v,  Cushwa,  3  W. 
Va.  20. 
c.    Bias  and  Interest. 

See  the  title  WITNESSES. 

In  General.— Although  the  common- 
law  incompetency  of  parties  and  per- 
sons interested  in  the  event  of  the  suit 
to  testify  has  been  removed  by  statute, 
this  interest  may  be  considered  by  the 
jury  in  weighing  their  testimony  and 
!  determining  what  force  it  shall  have. 
Thomas  v.  Ribble,  2  Va.  Dec.  312;  Fer- 
I  guson  V.  Daughtrey,  94  Va.  308,  26 
S-  E.  822. 

The  testimony  of  witnesses,  who  are 
either  interested  parties,  or  so  con- 
nected  with   the   transaction   as   to   be 
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in  danger  of  being  strongly  biased  in 
giving  an  account  of  it,  however  honest 
they  may  be,  is  almost  sure  to  be 
highly,  though  it  may  be  insensibly, 
colored  in  favor  of  the  side  on  which 
it  is  offered,  and  therefore  is  a  very 
unsafe  foundation  for  the  judgement  of 
a  court.  "A  mistake  as  to  a  date,  or 
a  single  word,  may  cause  a  wrong  de- 
cision and  produce  the  grossest  injus- 
tice. And  it  would  be  dangerous  to 
found  a  decree  on  such  testimony,  how- 
ever express,  and  positive,  and  uncon- 
tradicted by  other  evidence  it  might 
be.  But  when  it  is  denied  by  the  testi- 
mony of  the  opposite  party  (who  is 
also  examined  as  a  witness),  and  is 
inconsistent  with  clearly  established 
facXs  in  the  case,  it  is  certainly  insuffi- 
cient to  warrant  a  court  in  rendering  a 
decree  which  would  adjudge  that  party 
to  have  given  up  for  nothing,  seven- 
eighths  of  an  admitted  and  undeniable 
debt,  secured  by  the  best  possible  se- 
curity. How  does  the  case  stand  upon 
the  evidence?"  .  Poague  v.  JSpriggs,  21 
Gratt.  220,  228. 

When  evidence  is  introduced  to  show 
interest  on  the  part  of  a  witness  for  the 
purpose  of  discrediting  him,  it  is  im- 
proper to  refuse  to  admit  evidence  to 
show  the  extent  of  such  interest  or 
to  disprove  its  existence;  and  any  per- 
son who  is  conversant  with  the  facts 
may  testify  as  to  them,  although  the 
alleged  contract  is  between  the  witness 
and  a  municipal  corporation.  Ward  v. 
Brown,  53  W.  Va.  227,  44  S.   E.  488. 

A  party  is  entitled  to  have  the  fact 
shown  in  evidence  that  the  witness  un- 
der examination  was  summoned  by  the 
other  party  to  the  cause,  as  tending  to 
show  that  the  latter  thought  the  wit- 
ness worthy  of  credit.  Richmond,  etc., 
R.  Co.  V.  Rubin,  102  Va.  809,  810,  47 
S.   E.  834. 

Lost  Deed.— While  It  may  be  ad- 
mitted that  interest  does  not  of  nece's- 
sity,  destroy  the  credibility  of  vv'it- 
nesses,  yet  it  must  be  conceded  that 
courts  should  move  with  the  ut  rost 
caution  in  the  exercise  of  their  juris- 1 


diction  to  overthrow  a  title  established 
by  the  records  and  existing  muniments, 
and  to  set  up  in  its  place  a  title  under 
a  lost  deed  established  by  parol  tes- 
timony, where  that  is  solely  the  evi* 
dence  of  parties  personally  and  pe- 
cuniarily interested  under  such  alleged 
lost  deed.  And  in  considering  such 
testimony  the  difference  between  a  di- 
rect pecuniary  interest  in  the  witness, 
and  the  interest  of  love  and  affection 
glowing  out  of  the  closest  family  ties 
between  the  witness  and  the  party  pe- 
cuniarily interested,  while  theoretically 
wide,  is  not,  in  the  majority  of  cases, 
of  real  importance;  for  the  assertion 
may  be  ventured  that  the  majority  of 
men  would  falsify  almost  as  readily  to 
protect  the  interests  of  those  dearest 
to  them  as  to  protect  their  own. 
Thomas  v.  Ribble,  2  Va.  Dec.  321. 

Hostility. — It  is  proper  to  ask  a  wit- 
ness if  he  has  an  ill  feeling  towards 
the  prisoner,  but  not  to  introduce  evi- 
dence of  collateral  facts,  such  as  the 
pendency  of  a  suit  between  them,  and 
the  like;  and  if  he  deny  it,  he  may  be 
contradicted  by  evidence  of  his  own 
statements  or  acts,  to  which,  however, 
his  attention  must  first  be  specially 
drawn.  Langhorne  v.  Com.,  76  Va. 
1012. 

An  attorney,  who  is  examined  as  a 
witness  for  his  client,  may  be  properly 
asked  what  his  fee  is,  to  show  his  in- 
terest in  the  suit  and  to  go  to  his  cred- 
ibility. Moats  V.  Rymer,  18  W.  Va. 
642. 

Testimony  of  Employees.— An  in- 
struction to  the  jury,  that  in  consider- 
ing the  weight  to  be  given  to  the  evi- 
dence of  the  witness  in  the  case,  they 
may  consider  the  question  as  to  whether 
o'-  not  any  of  them  are  in  the  employ 
of  the  defendant,  and  whether  or  not 
they  or  any  of  them  are  influenced  by 
their  relations  to  it,  and  to  what  ex- 
tent, is  not  open  to  the  objection  that 
the  court  in  effect  assumed  that  the 
n^ere  fact  that  they  were  in  the  service 
of  the  defendant  rendered  their  evi- 
dence less  worthy  of  credence,  "yet  as 
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the  jury  is  the  sole  judge  of  the  credi- 
bility of  witnesses,  and  as  it  is  of  the 
utmost  importance  that  the  judge,  in 
giving  instructions  involving  that  ques- 
tion should  not  trench  upon  their  prov- 
ince, it  would  have  been  better  to  have 
said  to  the  jury  generally,  without  go- 
ing into  details,  that,  in  passing  upon 
the  testimony  of  all  the  witnesses,  they 
had  the  right  to  take  into  considera- 
tion their  relation,  if  any,  to  the  parties, 
or  to  either  of  them."  Norfolk,  etc., 
R.  Co.  V.  Poole,  100  Va.  148,  40  S.  E. 
627. 

d.  Sequestration  of  Witnesses. 
See  the  title  WITNESSES. 
Where  a  witness  has  been  sworn  and 

sent  out,  and  by  accident  or  design 
comes  into  the  court  room  during  the 
progress  of  the  trial,  he  is  not,  for  that 
reason,  to  be  excluded,  but  it  is  a  mat- 
ter going  to  his  credit  with  the  jury, 
of  which  they  should  be  the  sole  judges, 
nnder  the  circumstances.  Gregg  v. 
State,  3  W.  Va.  705. 

e.  Power  of  Perception. 

An  objection  to  the  evidence  of  a 
witness  on  the  grouniJ  that  he  could 
not  tell  the  speed  at  which  a  car  was 
running  at  his  distance  from,  or  posi- 
tion relative  to,  the  car,  goes  to  its 
weight  with  the  jury,  and  not  to  its 
relevancy.  Portsmouth  St.  R.  Co.  v. 
Peed,  102  Va.  662,  47  S.  E.  850. 

f.  Proximity  and  Remoteness. 

In  General. — Although  where  a  rele- 
vant fact  has  greater  or  less  weight  in 
proportion  to  its  proximity  or  remote- 
ness in  point  of  time,  place  and  cir- 
cumstances, it  is  sometimes  held,  that 
the  court  may,  in  its  discretion,  fix  the 
limit  beyond  which  it  becomes  of  in- 
appreciable weight  and  reject  it  as 
immaterial  though  relevant,  it  is  a  prac- 
tice liable  to  abuse,  and  therefore,  un- 
less the  court  can  clearly  see  that  it 
i;  too  remote  to  be  material,  the  safer 
and  more  satisfactory  rule  is  for  the 
court  to  admit  whatever  is  relevant  and 
leave  the  question  of  its  weight  to  the 
jury.     State  v.  Yates,  21  W.  Va.  761; 


Johnson  v.  Baltimore,  etc.,  R.  Co.,  25 
W.  Va.  570. 

It  was  held,  in  an  early  case,  that 
minute  and  remote  circumstances  may 
be  given  in  evidence.  Mendum  v.  Com., 
6   Rand.  704. 

By  defendant's  bill  of  exceptions  No. 
2,  it  appears,  that  on  the  trial  of  the 
issue  in  the  case,  the  defendant,  in  or- 
der to  sustain  his  plea,  offered  to  prove 
by  witness,  Hendricks,  that  the  plain- 
tiff, at  a  date  subsequent  to  the  date 
of  the  note  in  controversy,  to-wit;  in 
the  year  1870,  and  since,  had  purchased 
large  quantities  of  wheat  from  the  de- 
fendant's testator,  and  had  made  pay- 
ment of  moneys  to  him,  the  said  wit- 
ness, as  £igent  of  the  said  testator;  and 
a*^  the  time  of  such  payments,  no  allu- 
sion was  made  by  the  plaintiff,  or  the 
said  witness  to  the  subject  of  indebted- 
ness, and  the  plaintiff  made  no  claim 
of  any  indebtedness  of  said  testator  to 
plaintiff;  to  the  introduction  of  which 
evidence  the  plaintiff  objected,  and  the 
court  sustained  the  objection.  "This  evi- 
dence, I  think,  tends  to  prove  facts  too 
remote  from  the  question  at  issue  to  be 
admissible  as  evidence,  and  affords  no 
reasonable  inference  as  to  the  principal 
matter  in  dispute  in  this  case.  The 
time  when  said  conversation  occurred, 
was  too  recent  after  the  note  in  suit 
was  due,  to  authorize  any  presumption, 
from  the  lapse  of  time,  and  the  cir- 
cumstances and  facts  offered  to  be 
proved  that  the  debt  had  been  paid  or 
settled.  Wells  v.  Washington,  6  Munf. 
532;  Tomlinson  v.  How,  Gilmer  8; 
Hunt  V.  Bridghan,  2  Pick.;  Jackson  v. 
Pierce,  10  Johns.  414,  referred  to  in 
1  Rob.  (new)  Pr.  461.  The  evidence 
would,  if  admitted,  tend  to  mislead  and 
confuse  the  jury  instead  of  aiding  them 
in  arriving  at  the  truth  upon  the  issue; 
and  the  adverse  party  having  had  no 
notice  of  such  a  course  of  evidence,  and 
no  reason  to  anticipate  it,  is  not  ex- 
nected  to  be  prepared  to  rebut  it.  ] 
Greenl.  on  Evidence,  §§  49,  52  and  448; 
1  Starkie  on  Ev.,  with  references  by 
Metcalf,    §   22,    page   39;    Campbell   v. 
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Lynn,  7  W.  Va.  665.  The  evidence  so 
offered  does  not  appear  to  have  been 
offered  in  connection  with  any  other 
fact  proven,  or  intended  to  be  proven, 
or  in  connection  with  other  evidence 
tending  to  prove  another  fact,  or  other 
facts  bearing  on  the  issue,  which  might 
make  the  offered  evidence  material  and 
proper."  Hunter  v.  Snyder,  11  W.  Va. 
198. 

Negligent  Fires, — In  an  action  to  re- 
cover damages  for  a  fire  set  out  by  an 
engine  of  a  railroad  company,  evidence 
as  to  the  speed  of  the  train  at  a  point 
a  mile  and  a  half  or  two  miles  from  the 
place  at  which  the  fire  is  alleged  to 
have  been  set  out  by  the  engine,  is 
irrelevant.  Norfolk,  etc.,  R.  Co.  v, 
Eriggs,  103  Va.  105,  48  S.  E.  521. 

At  a  trial  for  robbery  occurring  at 
10.30  p.  m.,  half  a  mile  from  a  depot, 
evidence  on  behalf  of  the  accused  that 
a  negro  was  seen  at  3  a.  m.  on  the 
following  morning,  is  irrelevant  and 
properly  excluded.  Thompson  v.  Com., 
88  Va.  45,  13  S.  E.  304. 

Vendor  and  Purchaser. — In  an  action 
by  a  vendee  against  his  vendor  to  re- 
cover damages  for  a  breach  of  a  con- 
tract for  the  sale  of  growing  trees,  evi- 
dence that  five  years  after  breach  the 
vendor  conveyed  a  portion  of  the  land 
or  which  the  trees  were  standing  to  a 
third  person,  is  irrelevant,  and  should 
be  excluded.  Stuart  v.  Pennis,  100  Va. 
612,  42  S.  E.  667. 

Elder  Patents. — In  a  writ  of  right, 
where  the  mise  is  joined  upon  the  mere 
right,  if  no  actual  seizin  by  the  de- 
mandants is  proved,  the  tenants  may 
give  in  evidence  an  older  patent  than 
that  under  which  the  demandants  claim, 
with  which  the  title  of  the  tenants  is 
in  no  way  connected,  to  show  a  better 
outstanding  title  in  a  third  person, 
which  is  evidence  to  be  weighed  by 
the  jury,  but  not  conclusive  against  the 
demandants.  (Dawson  v.  Watkins,  2 
Rob.  259 — accord.)  Breathed  v.  Smith, 
3  Pat.  &  H.  301. 
Carrying  Weapons. — Evidence   tend- 


ing to  show  that  the  prisoner  had  the 
legal  right  to  carry  a  revolver  ten 
months  before  the  killing  is  not  ad- 
missible to  establish  such  right  at  the 
time  of  the  killing.  State  v.  Kohne,  48 
W.  Va.  33fi,  37  S.  E.  553. 

Testamentary  Capacity. — Evidence  oi 
the  acts  and  conduct  of  the  testator 
tending  to  show  soundness  of  mind  at 
or  near  the  time  of  the  execution  of 
the  will  is  entitled  to  more  weight  than 
the  opinions  of  witnesses  based  upon 
the  erratic  conduct  and  essentricities 
of  the  party  of  whom  they  speak.  Ward 
V    Brown,  53  W.  Va.  227,  44  S.  E.  488. 

Suit  to  Set  Up  Lost  Deed.— "With 
every  desire  to  deal  gently  with  this 
latter  witness,  the  court  is  constrained 
to  say  that  the  testimony  of  this  wit- 
ness regarding  this  alleged  lost  deed  is 
almost  incredible.  Here  is  a  young 
man,  not  even  yet  familiar  with  legal 
papers,  who  at  the  age  of  fifteen  or 
sixteen  reads  a  deed  over  once  or 
twice,  with  no  special  object  in  view, 
but  merely  from  casual  curiosity,  and 
undertakes  eleven  years  afterwards  to 
testify  as  to  its  specific  contents,  and 
even  appearance,  and  even  as  to 
whether  it  bore  the  clerk's  certificate 
o^"  record — a  certificate  in  a  form  which 
must  have  been,  if  he  had  seen  one,  as 
unintelligible  to  him  as  a  series  of  hi- 
eroglyphics." Thomas  v.  Ribble,  2  Va. 
Dec.  321. 

g.  Memory  of  Witness. 

While  improbability  alone,  where  no 
impossibility  is  shown,  is  not  alone 
sufficient  to  discredit  an  unimpeached 
witness,  still  it  may  very  materially 
weaken  the  force  of  the  evidence.  For 
example,  because  of  the  high  degree  of 
proof  required  to  set  up  a  lost  record, 
the  testimony  of  a  witness  eighty-five 
years  old,  that  sixty-eight  years  before 
sihe  heard  the  lost  will  read,  and  stating 
the  testamentary  disposition  of  the  tes- 
tator, is  insufficient.  Apperson  v. 
Dowdy,  82  Va.  776,  1  S.  E.  105,  cited 
with  approval  in  Board  v.  Callihan,  33 
W.  Va.  209,  10  S.  E.  382. 
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h.  Intelligence  of  Witness.  , 

"If  the  degree  of  intelligence  of  the 
witness  is  to  be  any  criterion  in  esti- 
mating the  weight  of  the  testimony, 
what  degree  of  importance  can  we  at- 
tach to  the  testimony  of  Samuel  Cris- 
lip,  who  appears  to  have  detailed  his 
evidence  with  a  determination  to  know 
nothing  about  any  other  note  save  the 
one  in  controversy,  and  to  remember 
that  in  its  eirtire  details,  although  more 
than  twenty-three  years  had  elapsed 
since  he  claims  to  have  seen  and  read 
It?"  Board  v.  Callihan,  33  W.  Va.  209, 
10  S.  E.  382,  citing  Apperson  v.  Dowdy, 
82  Va.  776,  1  S.  E.  105.  See  Cropp  v, 
Cropp,  88  Va.  759,  14  S.  E.  629. 

i   Opportunity  and  Power  of  Knowing 
Truth. 

It  is  error  to  classify  witnesses  in 
respect  to  the  weight  and  value  of 
their  evidence  by  an  instruction  to  the 
jury,  unless  the  classification  is  based 
upon  a  well-defined  distinction  as  to 
the  opportunities  and  powers  of  the 
witnesses  to  know  the  truth!  Ward  v. 
Brown,  53  W.  Va.  227,  44  S.  E.  488. 
See  Cropp  v.  Cropp,  88  Va.  759,  14  S. 
E.  529. 

IV.  Withdrawing  and  Striking 
Out  Evidence. 

A.  WITHDRAWING  EVIDENCE. 

The  general  rule  is  that  if  improper 
evidence  has  been  given  to  a  jury,  and 
is  afterwards  withdrawn  by  the  court 
from  the  consideration  of  the  jury,  that 
cures  any  error  committed  by  its  in- 
troduction; but  there  may  be  instances 
where  such  a  strong  impression  has 
been  made  upon  the  minds  of  the  jury 
by  illegal  and  improper  testimony  that 
its  subsequent  withdrawal  will  not  re- 
move the  effect  caused  by  its  with- 
drawal, and  then  the  error  will  call  for 
a  new  trial.  State  v.  Hill,  52  W.  Va. 
296,  43  S.  E.  160. 

It  is  not  error  to  permit  an  irrele- 
vant question  to  be  withdrawn  before 
it  is  answered.  Reed  v.  Com.,  98  Va. 
817,  36  S.  E.  399. 


B.  STRIKING  OUT  OR  EXCLUD- 
ING EVIDENCE. 

See  the  title  DEMURRER  TO  THE 
EVIDENCE,  vol.  4,  p.  517. 

1.  Grounds  of  Motion, 
a.  Insufficiency  of  Evidence. 
When  Motion  Sustained.— Where  all 

the  evidence  introduced  by  the  plaintiff 
on  the  trial  of  his  action,  is  clearly  in- 
sufficient to  sustain  a  verdict  in  his 
favor,  should  such  verdict  be  rendered, 
it  is  error  in  the  court  to  overrule  the 
defendant's  motion  to  exclude  such 
evidence  from  the  jury,  if  made  before 
any  evidence  be  offered  on  behalf  of 
the  defendant.  Wandling  v.  Straw,  25 
W.  Va.  692;  Hoge  v.  Ohio  River  R. 
Co.,  35  W.  Va.  562,  14  S.  E.  152;  Wool- 
wine  V.  Chesapeake,  etc.,  R.  Co.,  35  W. 
Va.  329,  15  S.  E.  81. 

When  the  evidence  is  so  clearly  de- 
ficient as  to  give  no  support  to  a  ver- 
dict for  the  plaintiff,  if  so  rendered,  the 
court  should  exclude  the  evidence 
from  the  jury.  Klinkler  v.  Wheeling, 
etc.,  Co.,  43  W.  Va.  219,  27  S.  E.  237, 
approved  in  Ritz  v.  Wheeling,  45  W. 
Va.  262,  21  S.  E.  993. 

Where  the  evidence  offered  by  the 
defendant  does  not  tend  to  prove  any 
legal  defense  to  the  action,  the  court 
on  the  motion  of  the  plaintiff,  should 
exclude  it  from  the  jury;  and  if  it  re- 
fuses to  do  so,  this  court  will  reverse 
the  judgment  on  account  of  such  re- 
fusal.   Spence  v.  Rose,  28  W.  Va.  333. 

If  the  facts  are  unambiguous,  and 
there  is  no  room  for  two  honest  and 
apparently  reasonable  conclusions,  the 
court  should  not  be  compelled  to  sub- 
mit the  question  to  the  jury  as  one  in 
dispute.  Johnson  v.  Baltimore,  etc.,  R. 
Co.,  25  W.  Va.  570;  Hoge  v.  Ohio 
River  R.  Co.,  35  W.  Va.  562,  14  S.  E. 
152. 

Negligence. — If  the  defendant  demur 
to  the  plaintiff's  evidence,  and  the  evi- 
dence fails  to  show  that  the  defendant 
was  as  a  legal  proposition  gruilty  of 
negligence,  but  shows  a  case  in  which 
the   negligence   of   the   defendant   was 
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properly  a  mixed  question  of  law  and 
fact,  and  the  jury  could  not  unreason- 
ably infer  from  the  evidence  that  the 
defendant  was  guilty  of  negligence, 
which  caused  the  plaintiff's  injury,  but 
this  evidence  of  the  plaintiff  is  such 
that  it  would  obviously  require  the 
jury,  if  they  should  find  there  was  any 
negligence  in  the  case,  to  find  that  it 
was  mutual,  the  pr^of  of  the  negli- 
gence of  the  defendant  being  exactly 
the  same  facts  and  circumstances 
which  necessarily  establish  the  contrib- 
utory negligence  of  the  plaintiff,  if  they 
establish  the  negligence  oi  the  defend- 
ant upon  such  a  case,  the  court  should 
sustain  the  defendant's  demurrer  to  the 
plaintiffs  evidence;  and  in  such  case,  if 
asked  by  the  defendant,  the  court 
should  exclude  all  the  plaintiff's  evi- 
dence from  the  jury.  Gerity  v.  Haley, 
29  W.  Va.  98,  11  S.  E.  901.  See  Hoge 
V,  Ohio  River  R,  Co.,  35  W.  Va.  562, 
14  S.  E.  152. 

In  the  trial  of  an  indictment,  when 
the  prosecuting  attorney  has  intro- 
duced all  his  evidence  and  rests  the 
state's  case,  on  a  motion  by  the  de- 
fendant to  exclude  the  evidence  from 
the  jury,  as  not  being  sufficient  to  sus- 
tain the  indictment  against  him,  if  it 
clearly  appear  that  the  evidence  is  so 
insufficient,  such  motion  should  be  sus- 
tained. State  V.  Flanagan,  48  W.  Va. 
115,  35  S.  E.  862. 

When  Motion  Overruled. — Where, 
on  a  jury  trial,  there  is  any  evidence 
tending  to  sustain  the  plaintiff's  de- 
mand, the  court  ought  not  to  strike  out 
that  evidence.  Powell  v.  Love,  36  W. 
Va.  96,  14  S.  E.  405;  Coulter  v.  Blatch- 
ley,  51  W.  Va.  163,  41  S.  E.  133. 

Where  the  plaintiff's  evidence  appre- 
ciably tends  to  sustain  the  action,  the 
court  ought  not  to  strike  it  out.  Yea- 
ger  V.  Bluefield,  40  W.  Va.  484,  21  S.  E. 
762,  citing  Powell  v.  Love,  36  W.  Va. 
96,  14  S.  E.  405. 

When  the  evidence  tends  in  a  fairly 
appreciable  degree  to  sustain  the  plain- 
tiffs action,  the  court  must  not  strike 
out  his  evidence  or  direct  a  verdict  for 


the  defendant.  Henry  v,  Ohio  Rivci 
R.  Co.,  40  W.  Va.  234,  21  S.  E.  863. 
citing  Powell  v.  Love,  36  W.  Va.  96 
14  S.  E.  405. 

A  motion  by  the  defendant  to  ex- 
clude the  plaintiff's  evidence  upon  the 
ground  that  it  is  not  sufficient  to  war- 
rant a  verdict  in  his  favor  will  not  be 
granted,  if  there  be  any  evidence  which 
tends  in  any  degree,  however  slight,  to 
prove  the  plaintiff's  case.  Guinn  v. 
Bowers,  44  W.  Va.  507,  29  S.  E.  1027. 

This  court  has  held,  in  the  case  of 
Carrico  v.  West  Virginia  Cent.,  etc.,  R. 
C:,  35  W.  Va.  389,  14  S.  E.  12  (point 
3  of  syllabus),  that:  "A  motion  by  the 
defendant  to  exclude  the  plamtifFs  evi- 
dence, upon  the  ground  that  it  is  not 
sufficient  to  warrant  a  verdict  in  his 
favor,  will  not  be  granted  if  there  be 
any  evidence  that  tends  in  any  degree, 
however  slight,  to  prove  the  plaintiffs 
case.  If  it  tend  to  prove  the  plaintiffs 
case  in  any  degree  whatever,  the  case 
can  not  be  withdrawn  from  the  jury. 
The  motion  can  never  prevail  or  be 
sustained  merely  because  the  court 
may  think  the  weight  of  evidence  is 
against  the  plaintiff."  See  also,  Henry 
V.  Ohio  River  R.  Co.,  40  W.  Va.  234, 
235,  21  S.  E.  863  (point  9  of  syllabus). 
Guinn  v.  Bowers,  44  W.  Va.  507,  29  S. 
E.   1027,  1028. 

In  an  action  against  a  city  for  inju- 
ries caused  by  a  defective  sidewalk,  it 
appeared  that  the  plaintiff  knew  that 
the  sidewalk  was  out  of  repair  and 
dangerous;  and  it  also  appeared  that 
the  injury  to  the  plaintiff  was  not  nec- 
essarily caused  by  the  open  and  ap- 
parent defects  in  the  sidewalk,  or  any 
want  of  due  care  on  her  part,  but  may 
have  been  caused  by  a  latent  defect, 
for  which  the  city  was  responsible,  and 
which  the  plaintiff  could  not  have  de- 
tected by  any  reasonable  prudence  or 
care.  Held,  it  was  proper  to  submit 
the  plaintiffs  evidence  showing  these 
facts  to  the  jury,  and  to  refuse  the 
motion  of  the  defendant  to  strike  out 
said  evidence.  Moore  v.  Huntington, 
31  W.  Va.  842,  8  S.  E.  512. 
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In  an  action  of  ejectment,  on  a  mo- 
tion to  exclude  all  of  the  plaintiff's 
evidence,  the  motion  should  be  over- 
ruled if  any  of  that  evidence  tends  in 
an  appreciable  degree  to  show  in  the 
plaintiff  a  right  to  recover  the  land 
claimed.  Bowman  v.  Dewing,  37  W. 
Va.  117,  16  S.  E.  440. 

b.  Irrelevancy  of  Evidence. 

The  only  mode  of  taking  away  from 
the  jury  the  determination  of  the 
weight  to  be  given  to  evidence  is  by 
demurring.  A  motion  to  exclude  or 
strike  out  applies  only  to  irrelevant  or 
inadmissible  evidence.  Southern  R. 
Co.  V.  Cooper,  98  Va.  299,  36  S.  E.  388. 

If  a  witness,  in  giving  the  statement 
of  another,  introduces  irrelevant  state- 
ments, the  proper  course  to  pursue  is 
to  ask  the  court  to  exclude  so  much  of 
the  statement  as  is  not  admissible. 
Flick  V.  Com.,  97  Va.  766,  767,  34  S. 
E.  39. 

The  courts  decide,  if  evidence  is  per- 
tinent and  proper,  before  it  is  sub- 
mitted to  a  jury;  and  if  it  be  imperti- 
nent or  too  remote  from  the  question 
h.volved  in  the  issue,  they  will  reject 
it.     Sadler  v.  Kennedy,  11  W.  Va.  187. 

Relevancy  Not  Apparent  When  Ad- 
mitted.— It  frequently  happens  that  the 
relevancy  of  evidence  is  not  apparent 
at  the  time  it  is  offered,  but  the  court 
often  admits  it  upon  the  statement  of 
counsel  that  evidence  subsequently  in- 
troduced will  show  its  relevancy  ?.nd 
connect  it  with  the  case;  shovld  they 
fail  to  do  this,  it  will  be  excluded  un 
motion.  Watts  v.  State,  5  W.  Va.  533, 
535;  Winkler  v.  Chesapeake,  etc.,  R. 
Co.,  12  W.  Va.  699;  Deitz  v.  Provi- 
dence, etc.,  Ins.  Co.,  33  W.  Va.  526,  11 
S.  E.  50. 

c.  Objections  to  Declaration. 

Evidence  offered  to  the  jury,  and 
properly  applying  to  the  issue  joined, 
ought  not  to  be  rejected  on  the  ground 
of  objections  to  the  declaration.  Pres- 
ton V.  Bowen,  6  Munf.  271. 

d.  Variance. 

See  the  title  VARIANCE. 


In  an  action  at  law,  where  the  de- 
fendant appears  and  pleads  the  general 
issue,  and  the  plaintiff  introduces  all 
his  evidence  in  chief  to  the  jury,  and 
then  rests  his  case,  and  the  defendant 
moves  the  court  to  exclude  the  evi- 
dence from  the  jury  upon  the  ground 
that  there  is  a  material  variation  be- 
tween the  declaration  and  the  proof, 
if,  from  the  whole  evidence,  it  clearly 
appears  to  the  court  that  the  plaintiff's 
said  evidence  fails  to  support  the  issue 
on  the  part  of  the  plaintiff,  the  court 
should  exclude  the  evidence  from  the 
jury.  In  such  case  the  court  should  re 
gard  the  party  moving  to  exclude  the 
evidence  in  the  light  of  a  demurrant, 
and  the  party  adducing  the  evidence  in 
the  light  of  a  demurree,  although  there 
i.s  in  fact  no  demurrer.  The  court 
should  consider,  upon  such  motion,  the 
plaintiff's  evidence  with  all  the  favor, 
and  give  it  all  the  force  and  draw 
therefrom  all  the  inferences,  it  would 
be  entitled  to  if  there  was  a  demurrer 
filed  thereto  by  the  party  making  the 
motion  to  exclude  the  evidence.  And 
in  such  case,  if,  in  the  judgment  of  the 
court,  according  to  the  rules  governing 
demurrers  to  evidence,  the  party  of- 
fering the  evidence  would,  on  a  de- 
murrer thereto  by  the  opposite  party, 
be  entitled  to  judgment  thereon  in  his 
favor,  then  the  court  should  not  ex- 
clude the  evidence  from  the  jury. 
Dresser  v.  Transportation  Co.,  8  W. 
Va.  553.  See  Harris  v.  Lewis,  5  W. 
Va.  575. 
e.    Evidence  to  Impeach  Witnesses. 

Where  the  answer  of  a  witness  is  in 
itself  admissible  evidence,  it  is  not  er- 
ror to  refuse  to  strike  the  answer  from 
the  evidence  in  the  case,  merely  be- 
cause it  was  elicited  in  response  to  a 
question  which  appears  to  have  been 
asked  with  a  view  to  laying  the  foun- 
dation for  the  impeachment  of  the  wit- 
ness by  another  witness  who  is  not 
thereafter  introduced.  Kibler  v.  Com., 
94  Va.  804,  26  S.  E.  858. 
{.  Weight  and  Sufficiency  of  Evidence. 

Motions    to    exclude    the    plaintiff's 
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evidence,  or  to  set  aside  a  verdict,  on 
the  ground  that  it  is  contrary  to  the 
evidence,  ought  to  be  overruled  where 
the  court  can  not  grant  the  same  with- 
,  >ut  usurping  the  functions  of  the  jury. 
Wheeling  Bridge  Co.  v.  Wheeling,  etc., 
Bridge  Co.,  34  W.  Va.  155,  11  S.  E. 
1009;  Wooddell  v.  West  Virginia  Imp. 
Co.,  38  W.  Va.  23,  17  S.  E.  386. 

Where  the  case  turns  on  the  weight 
and  effect  of  the  evidence  in  proving 
or  not  proving  facts  necessary  to  sup- 
port the  action,  and  the  evidence  ap- 
preciably goes  to  prove  such  facts,  it 
ought  to  go  to  the  jury,  as  a  verdict 
fUpon  such  evidence  gives  it  a  force 
which  it  might  not  have  with  the  judge 
before  verdict,  and  fortifies  his  case 
niore  against  the  action  of  the  court,  as 
the  court  can  not  set  the  verdict  aside 
unless  plainly  and  decidedly  contrary 
to  or  without  evidence;  but  where  the 
case  is  not  such,  but  one  of  undisputed 
oi  indisputable  facts,  laving  it  only  a 
matter  of  law  whether  the  facts  show 
a  liability  on  the  defendant,  the  court 
should  take  the  case  from  the  jury,  and 
direct  a  verdict,  if  the  evidence  shows 
no  case  for  the  plaintiff,  because,  if 
there  were  a  verdict  for  him,  it  would 
be  a  finding  against  law,  and  the  court 
always  annuls  a  verdict  against  law 
upon  conceded  or  indisputable  facts. 
It  is  different,  then,  from  a  motion  for 
a  new  trial,  where  the  verdict  rests  on 
the  credibility  of  witnesses  or  the 
weight  and  ettect  of  evidence.  Gray- 
son's Case,  6  Gratt.  712;  Poling  v. 
Ohio  River  R.  Co.,  38  W.  Va.  645,  18 
S.  E.  782  (Syl.  point  8).  Likely  this 
distinction  is  not  always  thought  of. 
Plainly,  if  the  court  does  right  in  ex- 
cluding the  evidence,  it  commits  no 
error  in  directing  a  verdict,  as  such  a 
verdict  is  the  inevitable  consequence 
of  such  exclusion.  There  can  not  then 
be  any  different  verdict.  Ritz  v. 
Wheeling,  45  W.  Va.  262,  21  S.  E.  993. 

g.    Waiver  of  Objections. 

Illegal  Evidence. — Where  trial  court 
rules    that    certain    admitted    evidence 


was  illegal  and  promised  to  hear  later, 
a  motion  to  exclude  it,  and  no  excep- 
tion was  taken,  and  there  was  a  fail- 
ure to  call  the  court's  attention  before 
verdict,  such  failure  amounts  to  a 
waiver  of  the  objection.  Norfolk,  etc.. 
R.  Co.  V.  Anderson,  90  Va.  1,  17  S.  E. 
757. 

Irrelevant  Evidence. — Where  evidence 
is  introduced,  which  appears  proper  at 
the  time,  and  the  court  admits  it  and 
refuses  to  exclude  it  on  mot'on  of 
counsel  with  the  remark:  "It  will  be 
excluded,  if  it  hereafter  appears  that 
it  is  irrelevant,"  and  the  record  shows, 
that  it  afterwards  appeared  that  it  was 
irrelevant,  but  no  motion  was  after- 
wards made  by  counsel  to  exclude  it, 
the  objection  to  its  admission  is 
waived.  Hargreaves  v.  Kimberly,  26 
W.  Va.  787. 

Insufficient  Evidence. — A»  motion  to 
exclude  the  plaintiff's  evidence  for  in- 
sufficiency is  waived  by  the  defendant 
after  such  motion  is  made  introducing 
his  evidence,  as  his  evidence  may  cure 
the  defects  in  the  plaintiff's.  Trump  i\ 
Tidewater  Coal,  etc.,  Co.,  46  W.  Va. 
238,  32  S.  E.  1035,  citing  Core  v.  Ohio 
R.  Co.,  38  W.  Va.  456,  18  S.  E.  596. 

2   The  Motion. 

a.  Nature  of  Motion. 

"Under  the  Virginia  practice,  the 
only  mode  of  taking  away  from  the 
jury  the  determination  of  the  weight 
to  be  given  to  evidence  is  by  demur- 
ring to  it.  A  motion  to  strike  out  is 
not  equivalent  to  a  demurrer  to  the 
evidence,  as  counsel  for  plaintiff  in  er- 
ror contends,  citing  Fowlkes  v.  South- 
ern R.  Co.,  96  Va.  742.  The  decision 
in  that  case  only  recognized  and  ap- 
plied the  universally  admitted  law  that 
the  court  determines  whether  evidence 
is  admissible  or  not,  and,  in  the  exer- 
cise of  this  function,  admits  or  ex- 
cludes it,  on  objection  to  it  when  of- 
fered, or  on  motion  to  strike  it  out,  if 
it  has  been  improperly  admitted." 
Southern  R.  Co.  v.  Cooper,  98  Va.  299, 
36  S.  E.  388. 
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And  in  West  Virginia,  too,  a  motion 
to  exclude  or  strike  out  evidence  is 
not  in  all  cases  the  equivalent  of  a  de- 
murrer, and  should  not  in  practice, 
without  modification,  be  permitted  to 
supersede  and  replace  such  demurrer. 
Bon  Aqua  Imp.  Co.  v.  Standard  Fire 
Ins.  Co.,  34  W.  Va.  764,  12  S.  E.  771. 

However,  it  has  been  held,  repeat- 
edly, in  West  Virginia  that  a  party 
who  moves  the  court  to  exclude  the 
evidence  of  the  opposite  side,  must  be 
treated  as  a  demurrant  to  such  evi- 
dence, at  least,  as  to  the  effect  which 
is  to  be  given  to  it.  James  v.  Adams, 
8  W.  Va.  568;  Johnson  v.  Baltimore, ' 
etc.,  R.  Co.,  25  W.  Va.  570;  Smith  v. 
County  Court,  33  W.  Va.  713,  11  S.  E. 
1.  See  the  title  DEMURRER  TO 
THE  EVIDENCE,  vol.  4,  p.  517. 

b.  Time  of  Motion. 

After  the  defendant  has  given  in  his 
own  evidence,  or  a  material  part 
thereof,  his  motion  to  strike  out  all  the 
evidence  or  plaintiff's  evidence,  on  the 
ground  that  it  is  not  sufficient  to  sus- 
tain the  issue  on  plaintiff's  part,  should 
not  be  granted,  but  he  should  be  left 
to  his  demurrer  to  the  evidence. 
Wooddell  V.  West  Virginia  Imp.  Co., 
38  W.  Va.  23,  17  S.  E.  386;  Wandling 
V    Straw,  25  W.  Va.  692. 

After  the  defendant  has  given  in  his 
own  evidence,  a  motion  to  strike  out 
all  the  evidence,  on  the  ground  that  it 
is  insufficient  to  sustain  the  issue  on 
the  part  of  the  plaintiff,  should  not  be 
granted.  Carrico  v.  West  Virginia 
Cent,  etc.,  R.  Co.,  35  W.  Va.  389,  14 
S.  E.  12. 

A  motion  to  strike  out  the  plaintiff's 
evidence  will  not  be  entertained  after 
the  defendant  has  given  in  his  evidence, 
on  the  ground  that  it  is  insufficient 
to  sustain  the  issue  on  the  part  of  the 
plaintiff.  Overby  v.  Chesapeake,  etc., 
R.  Co.,  37  W.  Va.  524,  16  S.   E.  813. 

"After  the  defendant  has  given  in 
his  own  evidence,  a  motion  to  strike 
out  all  the  evidence  on  the  ground  that 
it  is  insufficient  to  sustain  the  issue  on 


the  part  of  the  plaintiff  should  not  be 
granted."  Carrico  v.  West  Virginia 
Cent.  R.  Co.,  35  W.  Va.  389,  14  S.  E. 
12.  Such  motion  is  equivalent  to  a 
direction  to  the  jury  to  find  for  the  de- 
fendant on  the  ground  that  the  evi- 
dence of  plaintiff  is  clearly  insufficient 
to  warrant  the  finding  of  a  verdict  for 
plaintiff.  Wooddell  v.  West  Virginia 
Imp.   Co.,   38  W.  Va.   23,   17   S.   E.   380. 

3.  In  Criminal  Cases. 

The  accused  may  move  to  exclude 
the  evidence,  or  in  a  misdemeanor  case 
by  agreement  or  consent  a  jury  may  be 
waived,  and  the  facts  submitted  to  the 
court  for  determination.  State  v,  Al- 
derton,  50  W.  Va.  101,  40  S.  E.  350. 

4.  Hearing  and  Determination. 

A  party  who  moves  the  court  to  ex- 
clude the  evidence  of  the  opposite  side, 
must  be  treated  as  a  demurrant  to  such 
evidence,  at  least  as  to  the  effect  which 
is  to  be  given  to  it.  Johnson  v.  Bal- 
timore, etc.,  R.  Co.,  25  W.  Va.  570. 

A  court  ought  not  to  exclude  all  the 
plaintiff's  evidence  from  the  jury  on 
the  defendant's  motion,  unless  regard- 
ing the  defendant  as  though  he  was  a 
demurrant  to  the  plaintiff's  evidence, 
the  court  would  find  for  the  demurrant. 
Schwarzbach  v.  Ohio  Valley  Protect- 
ive Union,  25  W.  Va.  622. 

5.  Exceptions  and  Objections. 

See  the  title  EXCEPTIONS, 
BILL  OF. 

When  a  party  moves  the  court  to 
exclude  evidence,  he  should  specify  the 
evidence  to  which  he  objects;  and 
where  the  motion  is  to  exclude  a  mass 
of  evidence,  some  of  which  is  proper  to 
be  received,  the  motion  may  be  prop- 
erly overruled  on  account  of  its  gen- 
erality. For  this  proposition.  Friend 
V.  Wilkinson,  9  Gr^tt.  31,  is  cited  and 
approved  in  Washington,  etc.,  R.  Co.  v. 
Lacey,  94  Va.  460,  463,  26  S.  E.  834; 
Norfolk,  etc.,  R.  Co.  v.  Ampey,  93  Va. 
108,  126,  25- S.  E.  226;  Trogdon  v.  Com., 
31  Gratt.  862,  881.  See,  in  accord,  Par- 
sons V,  Harper,  16  Gratt.  64;  Kincheloe 
V.  Trace  wells,  11  Gratt.  587;  Harriman 
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V.  Brown,  8  Leigh  697;  Buster  v.  Wal- 
lace, 4  Hen.  &  M.  82. 

Where  a  deed,  though  it  may  be  in- 
valid to  pass  the  title  it  purports  to 
convey,  is  yet  s^dmissible  in  evidence 
as  a  link  in  the  plaintiff's  chain  of  title 
to  show  the  bounds  of  the  land  claimed 
by  him,  and  the  extent  of  his  posses- 
sion, it  was  held,  that  a  motion  to  ex- 
clude the  deed  altogether,  and  not 
merely  as  evidence  of  a  valid  transfer 
of  title,  is  properly  overruled,  because 
the  deed  was  admissible  for  some  pur- 
pose, dinger  v.  Shepherd,  12  Gratt. 
462. 

A  party  who  asks  to  have  evidence 
excluded,  which  has  been  admitted 
without  objection,  must  recall  and 
point  out  distinctly  the  objectionable 
answers  or  statements,  or  the  court 
may  properly  overrule  the  motion  to 
exclude.  Norfolk,  etc.,  R.  Co.  v. 
Ampey,  93  Va.  108,  25  S.  E.  226. 
8.  Bill  of  Ezcepdong. 

This  court  will  not  review  the  rul- 
ing of  the  trial  court  on  a  motion  to 
reject  or  admit  evidence,  unless  a  bill 
of  exceptions  is  duly  taken,  clearly  and 
distinctly  pointing  out  each  erroneous 
ruling    complained    of.  Longley    v. 

Com.,  99  Va.  807,  37  S.  E.  339;  Hughes 

V.  Kelly,  2  Vj%.  Dec.  588. 

VI.  Qaestions  of  Law  and  Fact. 

See  the  various  particular  titles  ancl 
consult  the  cross  references 'made  from 
this   heading. 

A.  IN  GENERAL. 

It  is  elementary,  and  is  firmly  settled 
in  V^irginia,  that  the  court  responds  to 
questions  of  law  and  the  jury  to  ques- 
tioris  of  fact.  The  court  must  decide 
on  the  admissibility  of  evidence,  that 
being  *a  question  of  law;  but  not  as  to 
its  weight  after  it  is  admitted,  that  be- 
ing a  question  of  fact.  The  decided 
cases  evince  a  jealous  care  to  watch 
over  and  protect  the  legitimate  powers 
of  a  jury.  They  show  that  the  court 
must  be  very  careful  not  to  overstep 
the  line  which  separates  law  from  fact. 


They  establish  the  fact  that  when  evi- 
dence is  parol,  any  opinion  as  to  the 
weight,  effect,  or  sufficiency  of  the  evi- 
dence submitted  to  the  jury,  any  as- 
sumption of  a  fact  as  proved,  will  be 
an  invasion  of  the  province  of  the  jury. 
To  this  effect,  Whitacre  v.  M'llhaney, 
4  Munf.  310,  is  cited  in  Brooke  v. 
Young,  3  Rand.  106,  114;  Cornett  v. 
Rhudy,  80  Va.  710,  716;  Richmond,  etc., 
R.  Co.  V.  Noell,  86  Va.  19,  24,  9  S.  E. 
473;  Tyler  v.  Chesapeake,  etc.,  R. 
Co.,  88  V^.  389,  394,  13  S.  E.  975;  Mc- 
Cue  V.  Com.,  103  Va.  870,  49  S.  E.  623; 
Bogle  V.  SuUivant,  1  Call  651. 

As  it  is  the  province  of  the  jury  to 
consider  what  degree  of  credit  ought 
to  be  given  to  evidence,  so  it  is  for 
the  court  alone  to  determine,  whether 
a  witness  is  competent,  or  the  evidence 
is  admissible.  Whether  there  is  any 
evidence  is  a  question  for  the  judge; 
whether  it  is  sufficient  is  for  the  jury. 
And  whatever  antecedent  facts  are  nec- 
essary to  be  ascertained,  for  the  pur- 
pose of  deciding  the  question  of  com- 
petency, as  for  example,  whether  a 
child  understands  the  nature  of  an  oath, 
or  whether  the  confession  of  a  prisoner 
was  voluntary,  or  whether  declarations 
offered  in  evidence  as  dying  declara- 
tions, were  made  under  the  immediate 
apprehension  of  death;  these  and  other 
facts  of  the  same  kind,  are  to  be  de- 
termined by  the  court,  and  not  by  the 
jury.  Vass  v.  Com.,  3  Leigh  786,  quot- 
ing these  words,  cites  1  Phil.  L.  Ev. 
13  (Edi.  1816);  Claytor  v.  Anthony,  6 
Rand.  285,  299;  Chany  v.  Saunders,  3 
Munf.  51.  To  the  same  point,  Claytor 
V.  Anthony,  6  Rand.  285,  is  cited  in 
Snooks  V.  Wingfield,  52  W.  Va.  441. 
44   S.    E.   277,  280. 

B.  QUESTIONS  OF  LAW. 
1.    In  General. 

The  court  responds  to  questions  of 
law,  such  as  the  admissibility  of  testi- 
mony and  the  competency  of  witnesses. 
Tyler  v.  Chesapeake,  etc.,  R.  Co.,  88 
Va.  380.  394.  13  S.  E.  975;  McCue  V. 
Com.,  103  Va.  870,  49  S.  E.  623;  Bogle 
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V.  SuUivant,  1  Call  561;  Vass  v.  Com.,  3 
Leigh  786. 

In  criminal  cases  the  jury  s^re  not 
judges  of  the  law.  Brown  v.  Com.,  86 
Va.  466,  10  S.  E.  745. 

2.  Admissibility  of  Evidence! 

It  is  the  province  of  the  court  to  de- 
cide on  the  admissibility  of  testimony. 
Bogle  V,  Sullivant,  1  Call  561;  Vass  v. 
Com.,  3  Leigh  786;  Hill  v.  Com.,  2 
Gratt.  594;  Bull  v.  Com.,  14  Gratt.  613, 
McCue  V.  Com.,  103  Va.  870,  49  S.  E. 
623. 

It  is  elementary,  and  is  firmly  set- 
tled in  Virginia,  that  the  court  responds 
to  questions  of  law,  and  the  jury  to 
questions  of  fact.  The  court  must  de- 
cide on  the  sidmissibility  of  evidence, 
that  being  a  question  of  law;  but  not 
as  to  its  weight  after  it  is  admitted, 
that  being  a  question  of  fact.  Mc- 
Dowell V,  Crawford,  11  Gratt.  377; 
Tyler  v,  Chesapeake,  etc.,  R.  Co.,  88 
Va.  389,  13  S.  E.  975. 

3.  Competency  of  Witnesses. 
See  the  title  WITNESSES. 

The  question  of  the  competency  of  a 
witness  is  for  the  court,  because  it  is 
a  question  of  legal  ascertainment,  re- 
quiring wisdom,  knowledge  and  ex- 
perience. Coleman  v.  Com.,  25  Gratt. 
865,  18  Am.  Rep.  711;  State  v,  Michael, 
37  W.  Va.  565,  16  S,  E.  803. 

C.  QUESTIONS  OF  FACT. 

1.  In  General. 

Questions  of  fact  are  for  the  jury, 
and  the  court  c^n  not  invade  its  prov- 
ince. Swindell  v.  Harper,  51  W.  Va. 
381,  385,  41  S.  E.  117;  Tyler  v.  Chesa- 
peake, etc.,  R.  Co.,  88  V4.  389,  13  S. 
E.  975. 

2.  Weight  and  Sufficiency  of  Evidence. 
The  jury  are  the  sole  judges  of  the 

weight  and  sufficiency  of  evidence. 
Ross  V,  Gill,  1  Wash.  87;  Bogle  v.  Sul- 
livant, 1  Call  561;  Keel  v.  Herbert,  1 
Wash.  263;  Whitacre  v.  M'llhaney,  4 
Munf.  310;  State  v,  Greer,  22  W.  Va. 
800;  Kerr  v,  Lunsford,  31  W.  Va.  659, 
8  S.  E.  493;  Fisher  v.  Duncan,  1  Hen. 
&   M.    563,  3   Am.    Dec.    605;   Vass   v. 


Com.,  3  Leigh  786;  M'Kinley  v,  Ensell. 
2  Gratt.  333;  Coleman  v.  Com.,  25 
Gratt.  865;  Underwood  v.  McVeigh,  23 
Gratt.  409;  Sts^te  v.  Perry,  41  W.  Va. 
641,  24  S.  E.  634;  McCue  v.  Com.,  103 
Va.  870,  49  S.  E.  623;  Moore  v,  Strick- 
ling,  46  W.  Va.  515,  33  S.  E.  274;  Scott 
V,  Railroad  Co.,  43  W.  Va.  484,  27  S. 
E.  211;  McDonald  v.  Cole,  46  W.  Va. 
186,  32  S.  E.  186,  32  S.  E.  1033;  Martin 
V.  Stover,  2  Call  514,  cited  in  Brooke 
V.  Young,  3  Rand.  106;  Fitzhugh  z\ 
Fitzhugh,  11  Gratt.  300;  Dabney  v.  Tal- 
iaferro, 4  Rand.  256;  McVeigh  v.  Allen, 
29  Gratt.  588;  Lloyd  v,  Scott,  Fed. 
Cas.  No,  8,  434,  15  Fed.  Cas.  726;  Blin- 
coe  V.  Berkeley,  1  Call  405;  Crabtree  v. 
Horton,  4  Munf.  59;  Fowler  v.  Lee,  4 
Munf.  373;  Moore  v.  Chapman,  3  Hen. 
&  M.  260;  footnote  to  Grayson  v.  Com., 
6  Gratt.  712;  footnote  to  McDowell  v. 
Crawford,  11  Gratt.  377;  Whitelaw  v. 
Whitelaw,  83  Va.  40,  1  S.  E.  407;  State 
V.  Hurst,  11  W.  Va.  54;  Nicholas  v. 
Kershner,  20  W.  Va.  251;  State  v, 
Thompson,  21  W.  Va.  741;  State  v. 
Heaton,  23  W.  Va.  773;  Gwynn  t/. 
Schwartz,  32  W.  Va.  487,  9  S.  E. 
880;  State  v.  Morgan,  35  W.  Va.  273. 
13  S.  E.  385;  Neill  v.  Rogers  Bros. 
Produce  Co.,  38  W.  Va.  228,  18  S.  E. 
563;  State  v,  Musgrave,  43  W.  Va.  672. 
28  S.  E.  813;  Austin  v,  Richardson,  3 
Call  201. 

The  jury  are  the  sole  judges  of  the 
credibility  of  testimony.  State  v.  Mus- 
grave, 43  W.  Va.  672,  28  S.  E.  813. 

If  the  question  depends  on  the  weight 
of  testimony,  or  inferences  or  deduc- 
tions from  facts  proven,  the  jury  are 
exclusively  and  uncontrollably  the 
judges.  The  court  can  not  interfere  in 
a  doubtful  case.  The  court  must  be 
satisfied  that  the  evidence  is  plainly  in- 
sufficient. State  V.  Cooper,  26  W.  Va. 
338;  State  v.  Donohoo,  22  W.  Va.  761; 
Vaiden's  Case,  12  Gratt.  717;  State  v. 
Sullivan,  55  W.  Va.  597,  47  S.  E.  267. 

If  evidence  offered  to  be  introduced 
on  the  trial  of  a  cause  is  relevant  to 
the  issue,  it  should  be  admitted.  It  "s 
for  the  jury  to  determine  what  eflFect 
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it  shall  have.  Underwood  v.  McVeigh, 
23  Gratt.  409. 

In  trials  at  law,  where  the  evidence 
exhibited  is  legally  admissible,  but  con- 
tradictory, it  is  most  proper  to  be  left 
to  the  consideration  of  the  jury. 
Shanks  v.  Fenwick,  2  Munf.  478. 

The  weight  of  testimony  to  establish 
any  fact  (though  it  be  a  fact  upon 
which  a  question  of  law  arises),  is  a 
question  belonging  exclusively  to  the 
jury,  unless  it  be  withdrawn  from  their 
determination  by  a  demurrer  to  evi- 
dence. See,  to  the  same  effect,  Fisher 
V.  Duncan,  1  Hen.  &  M.  563.  Hardaway 
V.  Manson,  2  Munf.  230. 

If  a  new  trial  depends  upon  the 
weight  of  testimony,  or  inferences  from 
it,  the  jury  are  exclusively  and  almost 
uncontrollably  the  judges.  State  v.  Sul- 
livan, 55  W.  Va.  597,  47  S.  E.  267. 

In  the  trial  of  criminal  cases  es- 
pecially, the  court  should  leave  to  the 
jury,  exclusively,  the  consideration  of 
the  facts,  and  no  remarks  which  have 
a  tendency  to  intimate  the  bias  of  the 
court  on  the  character  or  weight  of  the 
testimony  should  be  indulged  in  by  it. 
Dejarnette  v.  Com.,  75  Va.  867. 

Where  a  record  is  offered  as  evidence 
on  a  trial  in  ejectment,  the  court  ought 
not  to  admit  it  to  go  to  the  jury,  "to 
prove  that  the  land  in  dispute  was  as- 
signed to  the  plaintiff;"  for  this  would 
be  undertaking  to  decide  not  only  the 
legality  and  relevancy  of  the  evidence, 
but  also  its  weight  and  effect.  It 
should  be  admitted,  only,  as  legal  tes- 
timony in  relation  to  the  subject  in 
controversy,  leaving  the  jury  to  de- 
termine what  facts  are  proved  by  it. 
See  Keel  v.  Herbert,  1  Wash.  203. 
Whitacre  v,  M'llhaney,  4  Munf.  310. 

Recent  Possession  of  Fruits  of 
Crime* — The  weight  and  v^lue  to  be 
attached  to  the  fact  of  possession  of 
the  fruits  of  crime  recently  after  its 
commission,  is  to  be  determined  by  the 
jury  in  connection  with  the  other  facts 
proved.  Kibler  v.  Com.,  94  Va.  804,  26 
S.  E.  858. 


Invasion  of  Province  of  Jury. — From 
the  earliest  times  in  Virginia  and  West 
Virginia,  the  courts  have  always 
guarded  with  jealous  care  the  province 
of  the  jury,  and  any  opinion  as  to  the 
weight,  effect  or  a  sufficiency  of  the 
evidence  submitted  to  the  jury,  will 
be  ^n  invasion  of  the  province  of  the 
jury.  Ross  :;.  Gill,  1  Wash.  87;  Mc- 
Dowell V.  Crawford,  11  Gratt.  377; 
State  V.  Hurst,  11  W.  Va.  54;  State  v. 
Thompson,  21  W.  Va.  741. 

Several  late  Virginia  cases  cite 
Moore  v.  Chapman,  3  Hen.  &  M.  260, 
j  to  support  the  proposition  that  when 
I  the  evidence  is  parol,  any  opinion  given 
by  the  court  as  to  the  weight,  effect  or 
I  sufficiency  of  the  evidence  submitted  to 
the  jury,  or  any  assumption  of  fact  as 
proved,  is  an  invasion  of  the  province 
of  the  jury.  Cornett  v.  Rhudy,  80  Va. 
710,  716;  Richmond,  etc.,  R.  Co.  v. 
Xoell,  86  Va.  19,  24,  9  S.  E.  473;  Tyler 
V.  Chesapeake,  etc.,  R.  Co.,  88  Va.  389. 
394,  13  S.  E.  975.  See  foot-notes  to 
Fisher  v.  Duncan,  1  Hen.  &  M.  563; 
Ross  V.  Gill,  1  Wash.  87;  Davis  v.  Mil- 
ler, 14  Gratt.  1,  3. 

In  Virginia  questions  of  law,  such 
as  the  admissibility  of  evidence,  are  for 
the  court.  Questions  of  fact,  such  as 
the  weight  of  evidence,  are  for  the  jury. 
When  evidence  is  parol,  any  expression 
of  opinion  by  the  court  as  to  weight, 
effect,  or  sufficiency  of  the  evidence,  or 
any  assumption  of  a  fact  as  proved, 
will  be  an  invasion  of  the  province  of 
the  jury,  for  which  a  verdict  will  be  set 
aside,  and  a  new  trial  awarded.  Tyler 
V.  Chesapeake,  etc.,  R.  Co.,  88  Va.  389, 
13  S.  E.  975. 

The  decided  cases  evince  a  jealous 
care  to  watch  over  and  protect  the  le- 
gitimate powers  of  a  jury.  They  show 
that  the  court  must  be  very  careful  not 
to  overstep  the  line  which  separates 
law  from  fact.  They  establish  the  fact 
that  when  evidence  is  parol,  any  opin- 
ion as  to  the  weight,  effect,  or  suffi- 
ciency of  the  evidence  submitted  to  the 
jury,    any    assumption    of    a    fact    as 
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proved,  will  be  an  invasion  of  the  prov- 
ince of  the  jury.  Baring  v.  Reeder,  1 
Hen.  &  M.  154,  174;  Moore  v.  Chap- 
man, 3  Hen.  &  M.  260,  266;  Fisher  v. 
Duncan,  1  Hen.  &  M.  563;  Whitacre  v. 
M'llhaney,  4  Munf.  310;  McCrae  v. 
Scott,  4  Rand.  463;  Cornett  v.  Rhudy, 
80  Va,  710;  Tyler  v.  Chesapeake,  etc., 
R.  Co.,  88  Va.  389,  394,  13  S.  E.  975. 

Instructions. — It  is  error  for  the  court 
to  undertake  to  instruct  the  jury  as  to 
the  weight,  or  sufficiency  of  the  evi- 
dence offered.  Moore  v.  Chapman,  3 
Hen.  &  Mn.  260,  citing  Fisher  v.  Dun- 
can 1  Hen.  &  M.  563.  To  the  same 
effect,  Fisher  v.  Duncan,  1  Hen.  &  M. 
563,  was  cited  in  Brooke  v.  Young,  3 
Rand.  106,  114;  note* to  Gay  v.  Mose- 
ley,  2  Munf.  543,  546;  note  to  Christy  v. 
Minor,  4  Munf.  431,  435;  Davis  v.  Mil- 
ler, 14  Gratt.  1,  3;  McVeigh  v.  Allen, 
29  Gratt.  588,  593;  foot-note  to  Bogle 
V.  Sullivant,  1  Call  561;  Cornett  v. 
Rhudy,  80  Va.  710,  716;  Tyler  v.  Chesa- 
peake, etc.,  R.  Co.,  88  Va.  389,  394,  13 
S.  E.  975;  Hickman  v.  Jones,  9  Wall, 
202,  76  U.  S.  551,  19  L.  Ed.  553;  State 
v.  Sutfin,  22  W.  Va.  771;  Keel  v.  Her- 
bert, 1  Wash.  203;  Fisher  v.  Duncan, 
1  Hen.  &  M.  563;  Moore  v.  Chapman, 

3  Hen.  &  Munf.  260;  M'Crae  v.  Scott, 

4  Rand.  463;  Cornett  v.  Rhudy.  80  Va. 
710. 

For  making  observations  or  instruc- 
tions to  the  jury  as  to  the  weight  to 
be  given  by  them  to  any  part  of  the 
testimony  or  the  whole  evidence,  the 
cause  may  be  reversed  and  a  new  trial 
awarded.  Davis  v.  Miller,  14  Gratt.  1; 
Hopkins  v.  Richardson,  9  Gratt.  485, 
486.;  Tyler  v,  Chesapeake,  etc.,  R.  Co., 
88  Va.  389,  394,  13  S.  E.  975. 

The  courts  of  this  state  are  peculiarly 
jealous  of  any  encroachment  by  the 
court  on  the  province  of  the  jury,  and 
it  is  error  for  a  court  in  the  trial  of  a 
case,  to  intimate  any  opinion  in  refer- 
ence to  matters  of  fact,  which  might 
in  any  degree  influence  the  verdict  nor 
can  Hie  court  instruct  the  jury  as  to 
the  weight  to  be  given  by  them  to  the 
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evidence  of  any  witness,  whether  the 
witness  be  impeached  or  not,  or 
whether  he  is  contradicted  as  to  mate- 
rial facts  or  not.  The  jury  are  the 
exclusive  judges  of  the  weight  to  be 
attached  to  the  evidence  of  any  wit- 
ness, and  the  court  would  err  in  in- 
fluencing them  in  any  way  in  determin- 
ing this  weight,  either  by  instruction 
as  to  the  proper  ms^nner  of  ascertain- 
ing such  weight,  or  otherwise.  State  v. 
Thompson,  21  W.  Va.  741. 

The  sufficiency  of  the  evidence  ought 
to  be  left  wholly  to  the  consideration 
of  the  jury;  and,  in  this  case,  the  county 
court  having  instructed  the  jury,  that, 
"from  the  whole  testimony  before  them 
the  demand  of  the  plaintiffs  was  not 
barred  by  the  act  of  limitations,"  it 
was  determined  that  the  said  opinion 
of  the  county  court  was  erroneous. 
Fisher  v.  Duncan,  1  Hen.  &  M.  563. 

If  there  is  any  evidence  tending  to 
prove  a  fact  in  issue  before  a  jury,  it 
is  proper  for  the  court  to  give  an  in- 
struction applicable  thereto,  if  re- 
quested so  to  do,  even  though  it  is  so 
slight  as  to  be  insufficient  to  support 
a  verdict  founded  upon  it.  If  the  op- 
posing party  desires  the  court  to  pass 
on  the  sufficiency  of  the  evidence,  this 
must  be  done  either  by  a  demurrer  to 
the  evidence  before  verdict,  or,  after 
verdict,  by  a  motion  to  set  aside  the 
verdict.  Southern  R.  Co.  v.  Wilcox,  99 
Va.  394,  395,  39  S.  E.  144. 

Directing  Verdict.— See  the  title 
VERDICT. 

In  White  v.  Brewing  Co.,  51  W.  Va. 
259,  41  S.  E.  180,  181,  it  is  said:  "The 
learning  of  the  early  courts  of  Virginia 
has  been  towards  the  'scintilla  of  evi- 
dence' rule,  although  in  following  it 
repeated  verdicts  may  have  to  be  set 
aside  as  contrary  to  the  decided  weight 
and  plain  preponderance  of  the  evi- 
dence. Keel  V.  Herbert,  1  Wash. 
203;  Hollingiworth  v.  Dunbar,  5  Munf. 
199;  Fisher  v.  Duncan,  1  Hen.  &  M. 
563,  3  Am.  Dec.  605;  Martin  v.  Stover, 
2   Call   614."     In   this   case    (White  v. 
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Brewing  Co.,  61  W.  Va.  259,  41  S.  E. 
ItO),  it  was  held,  that  a  trial  court 
commits  no  reversible  error  in  instruct- 
ing a  }ury  to  find  for  the  party  in  whose 
favor  the  evidence  plainly  and  decid- 
edly preponderates;  but,  if  the  material 
facts  are  doubtful,  and  a  verdict  for 
either  party  would  be  sustained,  the 
court  should  not  instruct  the  jury  to 
find  against  such  party. 

The  court  cs^n  not  be  called  on  to 
instruct  the  jury  to  find  a  verdict  for 
the  defendants,  although  some  of  the 
evidence  is  written  testimony.  Martin 
V.  Stover,  2  Call  514. 

But  when  the  evidence  given  at  a 
trial,  with  all  the  inferences  that  the 
jury  could  justifiably  draw  from  it,  is 
insufficient  to  support  a  verdict  for  the 
plaintiff,  so  that  such  a  verdict,  if  re- 
turned, must  be  set  aside,  the  court 
may  direct  a  verdict  for  the  defendant 
Woolwine  v,  Chesapeake,  etc.,  R.  Co., 
35  W.  Va.  329,  16  S.  E.  81.  See  Knight 
V.  Cooper,  36  W.  Va.  232,  14  S.  E.  999. 

a.  Credibility  of  Witnesses. 

See  the  title  WITNESSES. 

The  jury  and  not  the  court  are  the 
judges  of  the  credibility  of  witnesses. 
Harrison  v.  Brock,  1  Mtmf.  22;  McCue 
V,  Com.,  103  Va.  870,  49  S.  E.  623; 
Akers  v.  DeWitt,  41  W.  Va.  229,  23 
S.  E.  669;  Lyles  v.  Com.,  88  Va,  396, 
13  S.  E.  802;  State  v,  Musgrave,  43  W. 
Va,  672,  28  S.  E.  813;  Hash  v.  Com., 
88  Va.  172,  13  S.  E.  398;  Swindell  v. 
Harper,  51  W.  Va.  381,  385,  41  S.  E. 
117;  Moore  v,  Strickling,  46  W.  Va. 
516,  33  S.   E.  274. 

The  credibility  of  witnesses  is  a  mat- 
ter peculiarly  within  the  province  of 
the  jury,  who  should  be  left  free  in 
each  c^se  to  determine,  in  view  of  all 
the  circumstances,  what  witnesses,  or 
what  parts  of  the  evidence  of  any  wit- 
ness, they  will  credit,  untrammeled,  as 
far  as  ^ssible,  by  inflexible  rules. 
Norfolk,  etc.,  R.  Co.  v,  Poole,  100  Va. 
148,  40  S.  E.  627, 

"This  evidence  is  apparently  suffi- 
cient  to    overcome    Trump's,   but   the 


jury  saw  the  witnesses,  and  for  some 
reason  gave  the  weight  and  credibility 
to  Trump.  This  was  their  province, 
with  which  this  court  is  powerless  to 
interfere,  without  disregarding  the  con- 
stitutional guaranty  of  right  of  jury 
trial.  Young  v.  West  Va.,  etc.,  R.  Co., 
44  W.  Va.  218,  28  S.  E.  932;  Sisler  v. 
Shaffer,  43  W.  Va.  469,  28  S.  E.  721; 
Akers  w.  DeWitt,  41  W.  Va.  229,  23  S. 
E.  669."  Trump  v.  -Tidewater  Coal, 
etc.,  Co.,  46  W.  Va.  238,  32  S.  E.  1035, 
1037. 

VIL  Rebuttal— Rebutting 
Evidence. 

Definition. — Rebutting  evidence  is 
that  evidence  which  is  given  by  a  party 
in  the  cause  to  explain,  repel,  counter- 
act, or  disprove  facts  given  in  evidence 
on  the  other  side.  The  term  rebutting 
evidence  is  more  particularly  applied 
to  that  evidence  given  by  the  plaintiff 
to  explain  or  repel  the  evidence  given 
by  the  defendant.  Bouv.  L.  Die,  vol. 
2,  p.  830. 

Rule  Stated. — It  is  a  general  rule  that 
anything  may  be  given  as  rebutting 
evidence  which  is  a  direct  reply  to  that 
produced  on  the  other.  Bouv.  L.  Die, 
vol.  2,  p.  830. 

Whether  a  party  shall  introduce  fur- 
ther evidence  after  that  of  the  adverse 
party  has  been  heard,  is  a  matter 
within  the  sound  discretion  of  the 
court,  and  its  exercise  will  rarely,  if 
ever,  be  the  cause  of  reversal.  Clearly, 
he  is  entitled  to  introduce  evidence  to 
rebut  that  of  the  other  party.  State 
V,  Williams,  49  W.  Va.  220,  38  S.  E. 
495. 

Effect  of  Failure  to  Object— Plain- 
tiff introduces  a  witness  who  is  ex- 
amined, but  the  court,  after  hearing 
the  evidence,  excludes  it,  without  ob- 
jection by  the  plaintiff.  The  defendant 
can  not  introduce  evidence  to  rebut  the 
evidence  so  excluded.  Womack  v. 
Circle,  29  Gratt.  192. 

A  party  can  not  by  his  own  omission 
to  take  an  objection  to  the  admission 
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of  improper  evidence,  brought  out  on 
a  cross  examination,  found  a  right  to 
introduce  testimony  in  chief  to  rebut 
it  or  explain  it.  State  v.  Hatfield,  48 
W,  Va.  561,  37  S.  E.  628. 

If  evidence,  in  an  action  of  ejectment 
by  the  female  pUintiff,  that  she  did  not 
sign  or  acknowledge  the  deed  under 
which  the  defendant  claims  title,  be 
admitted  without  objection,  the  defend- 
ant may  rebut,  by  evidence,  that  she 
received  a  part  of  the  consideration  for 
the  deed.  Blair  v.  Sayre,  29  W.  Va. 
604,  2  S.  E.  97. 

On  the  trial  of  a  writ  of  ejectment, 
the  plaintiff,  to  connect  his  title  with 
the  patent  under  which  he  claims,  of- 
fered in  evidence  a  deed  bearing  date 
January  13th,  1791,  from  a  prior  holder, 
to  whom  he  traced  title  from  the 
patentee,  to  a  person  from  whom  plain- 
tiff traced  the  title  by  regular  convey- 
ances to  himself.  This  deed  was  not 
proved,  but  the  plaintiff  introduced  pa- 
rol proof  for  the  purpose  of  showing 
possession  in  conformity  with  the  deed; 
but  the  proofs  did  not  show  the  pos- 
session farther  back  than  the  date  of 
the  deed  from  this  grantee  to  a  pur- 
chaser from  him,  which  was  fifteen 
years  after  the  date  of  the  deed  offered 
in  evidence.  The  tenant  also  offered 
evidence  to  rebut  and  disprove  the  parol 
proof  of  the  plaintiff,  but  the  court  ex- 
cluded the  evidence  of  the  tenant  and 
admitted  the  deed.  Held,  it  was  error 
to  exclude  tenant's  evidence.  Shanks 
V.  Lancaster,  6  Gratt  110. 

yin.  Power  of  Congress  to  Pro- 
vide Rules  of  Evidence  for 
State  Courts. 

In  General. — Congress  has  no  power 
to  declare  by  law  what  shall  or  shall 
not  be  evidence  in  a  state  court.  Crews 
V.  Farmers  Bank,  31  Gratt.  348. 

It  is  the  province  of  the  law-making 
power  of  the  state  to  prescribe  rules 
of  evidence  to  govern  the  procedure  in 
her  own  courts.  The  United  States 
constitution  ha^s  no  application  to  the 


subject.  See  Cornwall  v.  Com.,  82  Va. 
644.     Newton  v.  Com.,  82  Va.  647. 

In  Crews  v.  Farmers'  Bank,  31  Gratt 
348,  Hale  v.  Wilkinson,  21  Gratt.  75, 
was  cited  to  support  the  proposition 
that  congress  has  no  power  to  declare 
by  law  what  shall  or  shall  not  be  evi< 
dence  in  a  state  court. 

State  Coupon  Bonds. — Section  10, 
art,  1,  U.  S.  constitution,  does  not  apply 
to  rules  of  evidence  and  procedure  in 
state  courts;  and  act  of  January  21, 
1886,  providing  that  on  trial  of  an  issue 
as  to  the  validity  of  coupons  alleged  to 
have  been  cut  from  state  bonds,  expert 
testimony  shall  be  inadmissible,  is  not 
repugnant  to  said  section.  And  so 
likewise  of  act  of  January  26,  1886,  re- 
quiring the  production  of  the  bonds 
from  which  the  coupons  are  alleged  to 
have  been  cut.  Com.  v.  Weller,  82  Va. 
721,  1  S.  E.  102;  McGahey  v.  Com.,  85 
Va.  519,  8  S.  E.  244. 

Section  10,  art.  1,  U.  S.  constitution, 
applies  not  to  rules  of  evidence  and 
procedure  in  state  courts;  and  act  of 
January  26,  1886,  requiring  production 
of  the  bonds  at  certain  trials,  is  con- 
stitutional and  valid.  McGahey  v. 
Com.,  85  Va.  519,  8  S.  E.  244.  Bryan 
V.  Com.,  85  Va.  526,  8  S.  E.  246,  fol- 
lowed in  Cooper  v.  Com.,  85  Va.  528, 
8  S.  E.  247;  Laube  v.  Com.,  85  Va.  530, 
8  S.  E.  246. 

"Tenth  section^  article  one,  of  the 
United  States  constitution,  provides 
that  no  state  shall  pass  any  law  im- 
pairing the  obligation  of  contracts. 
This  rule  of  evidence  is  in  accordance 
with  the  common-law  principle  of  evi- 
dence in  force  in  this  state,  which  is 
in  force  and  applicable  to  all  the 
citizens  of  this  state  alike,  and  in 
no  way  whatever  affects  the  obliga- 
tion of  any  contract,  proved  or  un- 
proved, real  or  imaginary.  The  cited 
clause  of  the  United  States  constitution 
has  no  application  whatcv  to  rules 
of  evidence  prescribed  b^  the  law-mak- 
ing power  of  this  state,  to  vern  pro- 
ceedings in  her  own  courts.  The  said 
provision  of  the  United  States  consti- 
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tution  has  no  application  to  this  case." 
Cornwall  v.  Com.,  82  Va.  644,  646;  Com. 
V.  Weller,  82  Va.  721,  1  S.  E.  102;  Com. 
V.  Booker,  82  Va.  964,  7  S.  E.  381. 

Stamp  Acts. — See  generally,  the  title 
REVENUE  LAWS. 

The  act  of  congress,  entitled,  "An 
act  laying  duties  upon  stamped  vellum, 
parchment  and  paper,"  being  enacted 
in  pursuance  of  the  constitutional 
power  to  levy  and  collect  taxes,  duties, 
imposts  and  excises,  and  being  there- 
fore constitutional,  although  changing 
the  rules  of  evidence  in  state  courts; 
held,  in  an  action  of  debt,  upon  a  bond, 
the  bond  not  being  duly  stamped,  could 
not  go  in  evidence  to  the  jury.  Wood- 
son V.  Randolph,  1  Va.  Cas.  128. 

The  question  in  this  case  was, 
whether  the  act  of  congress  was  consti- 


tutional or  not.  Some  persons  had  sup< 
posed  that  congress  had  no  power  to 
change  the  rules  of  evidence  in  the 
state  courts;  the  general  courts,  how- 
ever, were  of  opinion  that,  as  congress 
had  power  to  lay  and  collect  taxes, 
duties,  imposts  and  excises,  and  to 
make  all  laws  necessary  and  proper  for 
carrying  into  execution  the  specified 
powers,  the  aforesaid  act  was  within 
the  limits  of  their  chartered  authority. 
Woodson  V.  Randolph,  1  Va.  Cas.  128. 
A  deed  or  other  writing  though  not 
stamped,  is  admissible  in  evidence,  the 
act  of  congress  not  applying  to  pro- 
ceedings in  state  courts.  And  it  seems 
it  is  admissible  in  evidence  in  the  United 
States  courts,  unless  the  omission  to 
stamp  it  was  with  fraudulent  intent. 
Hale  V.  Wilkinson,  21  Gratt.  75. 


Evidence  at  Former  Trial. 

See  the  title  HEARSAY  EVIDENCE. 


Hxa  mination. 

As  to  examination  of  witnesses,  see  the  title  WITNESSES.  As  to  examina- 
tion of  parties  before  trial,  see  the  title  DISCOVERY,  vol.  4,  p.  677.  As  to 
preliminary  examination  of  accused,  see  the  title  COMMITMENTS  AND 
PRELIMINARY  EXAMINATION  OF  ACCUSED,  vol.  3,  p.  7.  As  to  physi- 
cal examination  of  persons,  see  the  title  INSPECTION  AND  PHYSICAL 
EXAMINATION  OF  ACCUSED.  As  to  privy  examination  of  married 
women,  see  the  title  ACKNOWLEDGMENTS,  vol.  1,  p.  113.  As  to  examina- 
tion of  jurors  on  voir  dire,  see  the  title  JURY.  As  to  examination  of  garnishee, 
see  the  title  ATTACHMENT  AND  GARNISHMENT,  vol.  2,  p.  123.  As  to 
examination  of  execution  debtor,  see  the  title  DISCOVERY,  vol.  4,  p.  681. 

Hxa  miner. 

As  to  competency  of  title  examiner  to  testify  as  expert,  see  the  title  EX- 
PERT AND  OPINION  EVIDENCE.  As  to  examiner  of  record,  see  the 
titles  RECORDS;  REFERENCE. 

Hxa mining  Court 

See  the  title  COMMITMENTS  AND  PRELIMINARY  EXAMINATION  OF 
ACCUSED,  vol.  3,  pp.  3,  10. 

Hxcavations. 

See  the  titles   ABUTTING  OWNERS,  vol.   1,  p.  70;   ADJOINING  LAND- 
OWNERS, vol.  1,  p.  175;  STREETS  AND  HIGHWAYS. 


Exceptions  and  Objections  in  Practice. 

Sec  generally,  the  titles  APPEAL  AND  ERROR,  vol.  1,  p.  547;  EXCEP- 
TIONS, BILL  OF.  See  also,  the  titles  ABATEMENT,  REVIVAL  AND 
SURVIVAL,  vol.  1,  p.  2;  ACCOUNTS  AND  ACCOUNTING,  vol.  1,  p.  99; 
AFFIDAVITS,  vol.  1,  p.  234;  ALTERATION  OF  INSTRUMENTS,  vol.  1, 
p.  315;  ANSWERS,  vol.  1,  p.  401;  ARGUMENTS  OF  COUNSEL,  vol.  1,  p. 
718;  ASSAULT  AND  BATTERY,  vol.  1,  p.  730;  BEST  AND  SECONDARY 
EVIDENCE,  vol.  2,  p.  369;  BILL  OF  PARTICULARS,  vol.  2,  p.  382;  BONDS, 
vol.  2,  p.  5«7;  CARRIERS,  vol.  2,  p.  716;  CHAMBERS  AND  VACATION, 
vol.  2,  p.  771;  CONSOLIDATION  OF  ACTIONS,  vol.  3,  p.  125;  CON- 
TEMPT, vol.  3,  p.  268;  CONTINUANCES,  vol.  3,  p.  306;  CRIMINAL  LAW. 
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L  Definition,  Origin  and  Office. 

A.  DEFINITION. 

"A  bill  of  exceptions  is  nothing  more 
than  a  clear  and  explicit  statement,  at- 
tested by  the  signature  of  the  judge, 
of  the  action  of  the  court,  and  of  the 
circumstances  which  attended  it,  which 
is  ordered  to  be  made  part  of  the  rec- 
ord."    Minor's  Inst.,  vol.  4,  pt.  1,  p.  897. 

"A  bill  of  exceptions  is  a  mode  of 
placing  the  Uw  of  the  case  on  the  rec- 
ord, which  is  to  be  brought  before  the 
court  by  a  writ  of  error."  Ex  parte 
Crane,  5  Pet.  190.  quoted  in  Taliaferro 
V,    Franklin,   1   Gratt.   332. 

B.  ORIGIN. 

"At  common  law  no  writ  of  error 
lay  for  an  error  in  law  not  appearing 
upon  the  face  of  the  record,  and  there- 
fore, where  a  party  alleged  anything 
ore  tenus,  which  wa^s  overruled  by  the 
judge,  this  could  not  be  assigned  for 
error,  and  so  the  party  was  without 
remedy.  The  law  was  amended  in  this 
respect  by  the  statute  of  West.  2,  13 
Ed.  1,  ch.  31,  which  provides  that  'when 
one  impleaded  before  any  of  the  jus- 
tices, alleges  an  exception,  praying 
they  will  allow  it,  and  if  they  will  not, 
and  he  that  alleges  the  exception, 
writes  the  same,  ^d  requires  the  jus- 
tices will  put  to  their  seals,  the  justices 
shall  so  do;  and  if  one  will  not  another 
shall;  and  if  upon  complaint  made  of 
the  justices,  the  king  caused  the  record 
to  come  before  him,  and  the  exception 
be  not  found  in  the  roll,  and  the  plain- 
tiflE  show  the  written  exception,  with 
the  seal  of  the  justices  thereto  put,  the 
justice  shall  be  commanded  to  appear 
at  4  certain  day,  either  to  confess  or 
deny  his  seal;  and  if  he  can  not  deny 
his  seal,  they  shall  proceed  to  judg- 
ment according  to  the  exception,  as  it 
ought  to  be  allowed  or  disallowed.'  1 
Bac.  Ab.  Bill  of  Excepts.;  2  Inst.  426." 
Taliaferro  v,  Franklin,  1  Gratt.  332. 
See  also,  Roanoke,  etc.,  Co.  v.  Karn,  80 
Va.  589,  592;  Dryden  v.  Swinburne,  20 
VV.   Va.  89,  108. 

"In  Virginia,  this  statute  of  West.  2 


has  been  adopted  in  terms  into  our 
Code,  with  some  alterations  that  have 
a  bearing  upon  the  subject  of  jurisdic- 
tion. The  English  statute  begins, 
'When  one  impleaded  before  any  of 
the  justices:'  ours,  *When  one  im- 
pleaded in  any  court  in  any  cause 
where  appeal,  writ  of  error  or  super- 
sedeas lies  to  a  higher  court.'  The 
English  statute  directs  that,  'upon  com- 
plaint made  of  the  justices,  if  the  king 
cause  the  record  to  be  brought  before 
him'  etc.:  ours,  that,  'if  such  higher 
court,  upon  complaint  made  of  the  said 
justices,'  etc.  It  is  clear  from  our  stat- 
ute, by  its  express  provision,  that  the 
writ  of  which  it  speaks,  is  to  issue 
from  that  appellate  court  which  would 
have  immediate  jurisdiction,  by  appeal, 
writ  of  error  or  supersedeas,  if  the 
question  of  law  to  be  reviewed,  had 
appeared,  according  to  the  course  of 
the  common  law,  upon  the  face  of  the 
record."  Taliaferro  v.  Franklin,  1 
Gratt.  332. 
The  purposes   of  this    statute    were 

(1)  To  make  it  the  duty  of  the  justices 
to  seal  the  exceptions,  if  truly  stated. 

(2)  To  provide  for  the  verification  of 
the  seals  of  the  justices  and  so  make 
the    exception    a    part    of    the    record. 

(3)  To  require  the  appellate  court  to 
act  upon  the  question  and  reverse  or 
affirm  the  judgment.  Taliaferro  v. 
Franklin,  1  Gratt.  332,  333. 

C.  OFFICE. 

The  whole  object  of  a  bill  of  excep- 
tions is  to  exhibit  upon  the  record  the 
supposed  mistakes  of  the  court  which 
tries  the  cause,  with  a  view  to  have 
them  corrected  in  an  appellate  court. 
Minor's  Inst,  vol.  4,  pt.  1,  p.  897. 

The  legal  and  proper  office  of  a  bill 
of  exceptions  is  to  obtain  relief  by  an 
appeal  to  a  higher  judicial  tribunal  of 
the  state.  State  v.  Cunningham,  33  W. 
Va.  607.  11  S.  E.  76. 

The  object  of  the  institution  of  bills 
of  exception  was  to  enable  the  party 
to  spread  upon  the  record  matters  that 
occurred    at     trial,    the    improper    evi- 
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dence  introduced,  the  instructions 
asked,  the  opinions  given  and  other 
matters  of  which  the  party  could  not 
otherwise  avail  himself  in  an  appellate 
court.  Roanoke  etc.,  Co.  v.  Karn,  80 
Va,  589,  592. 

The  object  of  a  bill  of  exceptions  is 
to  put  upon  the  record  all  the  facts 
touching  the  decision  of  the  court  re- 
specting questions  of  law  which  do  not 
appear  upon  the  record  and  which 
arise  in  the  course  of  the  trial,  so  that 
when  the  case  is  removed  to  an  appel- 
late court  by  writ  of  error  the  bill  of 
exceptions  may  be  taken  into  consid- 
eration, and  there  finally  decided,  by 
which  the  decision  below  will  be  af- 
firmed or  reversed.  Brown  v.  Hall,  85 
Va.  146,  151,  7  S.  E.  182. 

In  the  case  of  Holleran  v.  Meisel,  91 
Va.  143,  21  S.  E.  658,  Judge  Riely,  in  de- 
livering the  opinion  of  the  court,  says: 
"It  is  the  office  of  a  bill  of  exceptions  to 
-ft  forth  a  specific  and  definite  allegation 
of  error,  and  so  much  of  the  evidence 
as  is  necessary  to  a  clear  apprehension 
of  the  propriety  or  impropriety  of  the 
ruling  made  by  the  court,  and  if  it  fails 
to  do  this  the  exception  will  prove  un- 
availing." Quoted  in  Norfolk,  etc.,  R. 
Co.  V.  Shott,  92  Va.  34,  22  S.   E.  811. 

"The  office  of  a  bill  of  exceptions  is 
to  call  the  attention  of  the  court  to 
some  specific  matter  as  to  which  error 
is  claimed.  11  Cyc.  714,  3  Enc.  PI.  & 
Pr.  409.  'The  duty  rests  upon  the  ap- 
pellant or  party  claiming  to  have  been 
prejudiced  to  prove  the  alleged  error; 
he  must,  when  he  relies  upon  the  bill 
of  exceptions,  show  by  means  of  it  the 
error  complained  of  clearly  and  affirm- 
atively; and  he  must  further  show  in 
order  to  have  relief,  that  such  error 
was  prejudicial.'  "  State  v.  Tucker,  52 
W.  Va.  420,  44  S.  E.  427.  See  also, 
Hug»hes  V,  Trum,  41  W.  Va.  445,  23  S. 
E.    604. 

"A  bill  of  exceptions  ought  to  be 
upon  some  point  of  law,  either  in  ad- 
mitting or  denying  evidence,  or  a  chal- 
lenge, or  some  matter  of  law  arising 


upon  a  fact  not  denied,  in  which  either 
party  is  overruled  by  the  court.  It  is 
not  to  draw  the  whole  matter  into  ex- 
amination again;  but  is  only  for  a  sin- 
gle point."  1  Bac.  Abr.  Bill  of  Ex- 
cepts, quoted  in  Taliaferro  v.  Franklin, 
1  Gnrtt.  332. 

II.  When  Proper. 

In  General. — In  Virginia  the  statute 
taken  substantially  from  13  Edw.  I,  ch. 
31,  provides  that  "In  the  trial  of  a 
case  at  Uw,  in  which  an  appeal,  writ 
of  error,  or  supersedeas  lies  to  a  higher 
court,  a  party  may  except  to  any  opin- 
ion of  the  court,  and  tender  a  bill  or 
exceptions,  which  (if  the  truth  of  the 
case  be  fairly  stated  therein),  the 
judge  shall  sign,  and  it  shall  be  a  part 
of  the  record  of  the  case.  Any  bill  of 
exceptions  may  be  tendered  to  the 
judge,  and  signed  by  him,  either  dur- 
ing the  term  at  which  the  opinion  of 
the  court  is  announced,  to  which  ex- 
ception is  taken,  or  in  vacation,  within 
thirty  days  after  end  of  such  term,  or 
at  such  other  time  as  the  parties,  by 
consent  entered  of  record,  may  agree 
upon,  and  any  bill  of  exceptions  so 
tendered,  and  signed  by  the  judge  as 
aforesaid,  either  in  term  time  or  vaca- 
tion, shall  be  a  part  of  the  record  of  the 
case.  This  act  shall  apply  to  criminal 
as  well  as  civil  cases."  Va.  Code,  1904, 
ch.   166,  §   3385. 

By  the  West  Virginia  Code,  1899,  ch. 
131,  §  9,  it  is  provided  that:  "In  the 
trial  of  a  case  at  law  in  which  d,  writ 
of  error  or  supersedeas  lies  to  the 
court  of  appeals,  a  party  may  except 
to  any  action  or  opinion  of  the  court 
and  tender  a  bill  of  exceptions;  and  if 
the  action  or  opinion  of  the  court  be 
upon  any  question  involving  the  evi- 
dence or  any  part  thereof,  either  upon 
a  motion  for  4  new  trial  or  otherwise, 
the  court  shall  certify  all  the  evidence 
touching  such  question,  and  the  judge 
shall  sign  any  such  bill  of  exceptions 
(if  the  truth  of  the  case  be  fairly  stated 
therein),  and  it  shall  be  made  a  part  of 
the  record  in  the  case,  and  the  whole 
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of  the  evidence  so  certified  shall  be 
considered  by  the  court  of  appeals, 
both  upon  the  application  for  and  hear- 
ing of  the  writ  of  error  or  super- 
sedeas." 

In  Criminal  Cases. — By  the  Virginia 
Code,  1904,  ch.  198,  §  4050,  "A  party  in 
a  criminal  case,  or  proceeding  for  con- 
tempt, for  whom  a  writ  of  error  lies 
to  the  supreme  court  of  appeals,  may 
except  to  an  opinion  of  the  court  and 
tender  a  bill  of  exceptions,  which  (if 
the  truth  of  the  case  be  fairly  stated 
therein),  the  judge  shall  sign;  and  it 
shall  be  a  part  of  the  record  of  the 
case." 

A  bill  of  exceptions  is  a  proceeding 
technically  appropriated  to  a  court  of 
law  and  is  seldom  used  in  a  suit  in 
equity.  Its  use  is  anomalous  in  a  court 
of  equity.  Evans  v.  Bradshaw,  10 
Gratt  207;  Pairo  v.  Bethell,  75  Va. 
325. 

It  has  been  held,  however,  that  un- 
der certain  circumstances  there  is  no 
objection  to  the  use  of  a  bill  of  excep- 
tions, for  the  purpose  of  putting  evi- 
dence upon  the  record,  even  though 
the  action  in  which  the  evidence  is 
oflFered  is  a  suit  in  equity.  Evans  v. 
Bradshaw,  10  Gratt.  207;  Pairo  v. 
Bethell,  75  Va.  825. 

If  the  case  is  one  not  capable  of  be- 
ing reviewed  in  an  appellate  court,  a 
bill  of  exceptions  is,  of  course,  super- 
fluous and  out  of  place.  Minor's  Inst., 
vol.  4,  pt,  1,  p.  897. 

It  is  obvious  that  there  can  be  no 
occasion  for  a  bill  of  exceptions  in 
cases  where  there  can  be  no  process 
of  appeal  to  a  higher  court.  Minor's 
Inst,  vol.  4,  pt.  1,  p.  897,  915.  Com.  v. 
Heckerson,  2  Va.  Cas.  60;  Souther  v. 
Com.,  7  Gratt.  673;  Case  v.  Com.,  1 
Va.  Cas.  264. 

The  statute  relating  to  bills  of  ex- 
ceptions confines  t^e  cases  in  which 
they  are  to  be  sif^ned  cases  in  which 
an  appeal,  writ  of  error  or  supersedeas 
lies  and  a  court  is  not  therefore  re- 
quired  to   sign   a  bill   of  exception   in 


cases  in  which  no  appeal,  writ  of  error 
or  supersedeas  but  only  a  writ  of  cer- 
tiorari lies.'  Dryden  v.  Swinburne,  20 
W.  Va.  89. 

An  examining  court  has  no  right  to 
sign  ^  bill  of  exceptions  to  any  opin- 
ion or  act  of  the  court  as  no  appeal 
could  be  taken  therefrom,  and  if  they 
do,  it  is  no  part  of  the  record  of  the 
trial.     Souther   v.   Com.,   7    Gratt.    673. 

Originally  a  county  court  was  not 
obliged  to  sign  a  bill  of  exceptions  in 
a  criminal  case,  and  if  the  court  did 
sign  such  bill  it  did  not  thereby  become 
a  part  of  the  record  of  the  case.  Case 
V.  Com.,  1  Va.  Cas.  264;  Com.  v.  Heck- 
erson, 2  Va.  Cas.  60;  Souther  v.  Com., 
7   Gratt.   673. 

By  the  act  of  1814  it  was  directed 
that  in  the  prosecution  of  any  person 
for  a  crime  or  misdemeanor,  in  any 
superior  court  of  law,  it  should  be  the 
duty  of  the  judge  to  sign  and  seal  a 
bill  of  exceptions  tendered  to  him  dur- 
ing the  progress  thereof,  by  the  person 
prosecuted,  or  his  counsel.  Com.  v. 
Heckerson,  2  Va.   Cas.  60. 

This  act,  however,  confined  the  duty 
in  terms  to  the  superior  courts  and  did 
not  apply  to  county  courts.  Com.  v. 
Heckerson,  2  Va.  Cas.  60. 

III.  Necessity. 

A.  IN  GENERAL. 

As  a  general  rule  if  errors,  or  sup- 
posed errors  of  any  sort  are  com- 
mitted by  a  court  in  its  rulings  during 
the  trial  of  a  case  by  a  jury,  the  ap- 
pellate court  can  not  review  these  rul- 
ings of  the  court  unless  such  rulings 
were  objected  to  when  made  and  a  bill 
of  exceptions  taken  or  the  point  then 
saved  and  a  bill  of  exceptions  taken 
during  the  term.  Danks  v.  Rode- 
heaver,  26  W.  Va.  274,  299;  Congrove 
V,  Burdett,  28  W.  Va.  220;  Spence  v, 
Robinson,  35  W.  Va.  313,  13  S.  E. 
1004;  Newberry  v.  Williams,  89  Va. 
298,  15  S.  E.  861;  Central  Land  Co.  v, 
Obenchain,  92  Va.  130,  22  S.  E.  876: 
Norfolk,  etc.,  R.  Co.  v.  Shott,  92  Va.  34. 
23  S.   E.  811. 
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It  may  be  stated  as  a  general  rule 
that  a  bill  of  exceptions  is  necessary 
whenever  it  is  desired  to  put  upon  the 
record  matters  of  exception  which  are 
not  per  se  a  part  of  the  record.  Spence 
V.  Robinson,  35  W.  Va.  313,  13  S.  E. 
1004. 

In  Johnson  v.  Norton,  etc.,  Co.,  90 
Va.  267,  269,  18  S.  E.  36,  it  is  said,  that 
"Unless  (a  bill  of  exceptions  is  taken) 
the  court  sees  nothing  but  the  process, 
the  pleadings,  the  verdict  and  the  judg- 
ment or  the  judgment  when  the  jury 
is  waived  by  the  parties."  See  also, 
Bowyer  v.  Chesnut,  4  Leigh  1;  Roa- 
noke, etc.,  Co.  V.  Karn,  80  Va.  591; 
Magarity  v.  Shipman,  82  Va.  806,  7 
S.  E.  381. 

Nothing  that  transpired  during  the 
trial  in  the. court  below  will  be  con- 
sidered a  part  of  the  record  on  appeal, 
unleM  made  so  by  a  bill  of  exceptions 
or  order  of  the  court;  and  the  mere 
statement  on  the  record  that  certain 
pleas  were  rejected  sind  that  parties 
excepted  to  various  rulings  of  the 
court,  is  not  sufficient.  Lawrence  v. 
Com.,  86  Va,  573,  10  S.  E.  840. 

Certificate  of  Clerk  or  Entry  on  Or- 
der Book  Insufficient. — A  paper  or  dep- 
osition, which  is  not  a  part  of  the 
record  can  not  be  made  so  by  the  cer- 
tificate of  the  clerk.  Cunningham  v. 
Mitchell,  4  Rand.  189;  Bowyer  ^^.  Ches- 
nut, 4  Leigh  1;  White  v.  Toncray,  9 
Leigh  352;  Roanoke,  etc.,  Co.  v.  Karn, 
80  Vsi.  589;  Magarity  v.  Shipman,  82 
Va.  806,  7  S.  E.  381;  Offtendinger  v. 
Ford,  86  Va.  917,  12  S.  E.  1;  Johnson 
V.  Norton,  etc.,  Co.,  90  Va.  267,  269,  18 
S.  E.  36;  West  v.  Richmond  R.,  etc.,  Co., 
102  Va.  339,  341,  46  S.  E.  330;  Sweeney 
V.  Baker,  13  W.  Va.  158,  202;  Pegramv. 
Stortz,  31  W.  Va.  220,  6  S.  E.  485. 

The  unauthorized  entry  by  the  clerk 
on  the  minutes  or  order  book  that  the 
person  excepted,  although  the  orders 
were  signed,  can  not  supply  the  place 
of  a  bill  of  exceptions.  Clark  v.  Com., 
90  Va.  360,  18  S.  E.  440,  citing  Roanoke, 
etc.,  Co.  v.   Karn,  80  Va.   589;  Fry  v. 


Leslie,     87    Va.    269,    12    S.    E.     671; 
Trumbo  v.  Street  Car  Co.,  89  Va.  780, 
17  S.  E.  124. 
Agreement  of  Counsel  Insufficient.^ 

A  stipulation  entered  into  between 
counsel  for  the  commonwealth  and  the 
accused  by  virtue  of  which  objections 
noted  during  the  course  of  the  trial 
[  might  be  taken  advantage  of  in  the  ap- 
pellate court  as  though  presented  in 
formal  bills  of  exceptions  is  of  no 
avail.  The  appellate  court  will  not 
consent  that  the  labor  a^nd  responsibil- 
ity shall  be  imposed  upon  them  of 
searching  through  the  record  to  dis- 
cover the  objection  made  in  the  trial 
court.  Kibler  v.  Com.,  94  Va.  804,  26 
S.  E.  858;  Marion  Machine  Works  v. 
Craig,  18  W.  Va.  559. 

Counsel  can  not  by  agreement  pre- 
sent issues  in  the  appellate  court  which 
were  not  tried  in  the  lower  court.  The 
appellate  court  must  review  the  case 
and  affirm  or  refuse  it,  s^s  appears  by 
the  record  to  be  right.  Marion  Ma- 
chine Works  V.  Craig,  18  W.  Va.  559, 
567. 

The  certificate  of  counsel  affords  no 
evidence  of  opinions  expressed  or  evi- 
dence given  4t  the  trial.  Magarity  v. 
Shipman,  82  Va.  806,  7  S.  E.  381;  Bow- 
yer V.  Cincinnati,  4  Leigh  1;  Roanoke, 
etc.,  Co.  V.  Hickson,  80  Va.  589,  593; 
Johnson  v.  Norton,  etc.,  Co.,  90  Va. 
267,  269.  18  S.  E.  36. 

For  the  general  rule  as  to  objections 
not  raised  below,  illustrations  thereof 
and  exceptions  to  such  rule,  see  the 
title  APPEAL  AND  ERROR,  vol.  1, 
p.  547. 

B.  ILLUSTRATIONS. 

Depositions. — As  to  the  necessity  of 
objecting  below  to  depositions,  and  for 
a  bill  of  exceptions  making  the  same  a 
part  of  the  record,  see  the  title  DEPO- 
SITIONS, vol.  4,  p.  549. 

Dismissal  of  Appeal  by  Couxty 
Court— Where  a  judgment  of  the 
county  court  dismissing  s^n  appeal  is 
superseded  by  the  circuit  court,  which 
dismissed   the   supersedeas   as   improv- 
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idcntly  awarded,  and  in  the  record  of 
the  county  court  no  bill  of  exceptions 
was  taken  to  show,  that  said  court  im- 
properly dismissed  the  appeal,  and 
nothing  appears  in  the  record  to  show, 
that  the  judgment  of  the  county  court 
was  wrong,  and  it  is  not  clear  from 
the  record,  that  this  court  has  juris- 
diction, 4  supersedeas  to  said  judgment 
of  the  circuit  court  by  the  appellate 
court  will  be  dismissed  as  being  im- 
providently  awarded.  Baltimore,  etc., 
R.  Co.  V,  Annon,  18  W.  Va.  393. 

Evidence. — It  is  a  rule  of  law  gen- 
erally enforced  by  the  appellate  court, 
that  where  an  objection  is  made  to  the 
introduction  of  evidence  and  overruled 
by  the  court,  and  no  exception  is  taken, 
such  failure  to  except  shall  be  held  to 
be  ^  waiver  of  the  objection.  Stan- 
bury  V.  Stanbury,  20  W.  Va.  23. 

An  objection  to  a  ruling  excluding 
evidence  on  the  ground  that  the  offer 
came  too  late  can  not  be  considered, 
in  the  absence  of  a  bill  of  exceptions. 
Metropolitan  Life  Ins.  Co.  v,  Ruther- 
ford, 2  Va.  Dec.  707. 

For  a  full  treatment  of  the  necessity 
of  objecting  below  to  the  admission 
or  exclusion  of  evidence,  and  the  ne- 
cessity for  a  bill  of  exceptions,  see  the 
title  APPEAL  AND  ERROR,  vol.  1, 
pp.  508,  511,  560. 

As  to  certification  of  evidence,  see 
post,  "Certification  of  Facts  or  Evi- 
dence," VI,  B. 

Instructions. — ^As  to  the  necessity  of 
objecting  below  to  the  granting  or  re- 
fusing instructions  and  of  a  bill  of  ex- 
ceptions to  make  the  same  part  of  the 
record,  see  the  title  APPEAL  AND 
ERROR,  vol.   1,  pp.   509,   511,   563. 

Irregularities  in  Summoning  or  Con- 
vening Grand  Jury. — Where  the  record 
shows  that  on  a  certain  day  "V.,  gen- 
tleman, foreman,  this  day  appointed  by 
the  court  as  such"  (and  fifteen  others, 
naming  them)  "were  empaneled  and 
sworn  a  grand  jury  of  inquest,  in  and 
for  the  body  of  the  county  of  W.,  and 
having  been  charged  were  sent  to  their 


room  to  consider  of  the  business  be- 
fore them"  and  no  irregularity  in  sum- 
moning or  convening  the  grand  jury 
is  pointed  out  in  a  bill  of  exceptions,  it 
will  be  presumed  that  no  such  irreg- 
ularity existed.  State  v.  Tucker,  52  W. 
Va.  420,  44  S.  E.  427. 

Issue  Out  of  Chancery. — If  the  court, 
before  which  an  issue  out  of  chancery 
is  tried,  is  dissatisfied  with  the  verdict, 
this  dissatisfaction  must  be  certified  on 
the  record  by  the  court;  or  if  refused, 
it  should  be  put  on  the  record  by  a  bill 
of  exceptions;  such  bill  is  not  to  be 
supplied  by  affidavit,  especially  of 
counsel  in  the  cause.  Stannard  v. 
Graves,  2  Call  310. 

Where  an  issue  is  directed  in  a 
chancery  cause  and  a  verdict  found  to 
which  no  exceptions  takefi,  and  a  de- 
cree is  rendered  thereon,  the  facts 
found  in  the  verdict  must  be  regarded 
in  the  appellate  court  as  the  estab- 
lished f^cts  in  the  case.  Lee  v.  Boak, 
11  Gratt.  182;  Fitzhugh  v.  Fitzhugh,  11 
Gratt.  300;  Nease  v.  Capehart,  15  W. 
Va.   299. 

In  Watkins  v.  Carlton,  10  Leigh  560, 
I  however,  it  was  held,  that  where  upon 
a  trial  at  law  of  issues  out  of  chancery, 
exceptions  are  filed  to  opinions  of  the 
court,  and  made  part  of  the  record; 
the  court  of  law  certifies  the  verdict, 
but  it  does  not  expressly  certify,  nor 
is  it  asked  to  certify,  the  exceptions; 
all  the  proceedings  upon  the  trial  of 
the  issues,  spread  upon  the  record 
thereof,  constitute  part  of  the  cer- 
tificate of  the  verdict,  and  with  it  be- 
come  part  of  the   chancery  record. 

Private  Statutes. — ^The  court  does 
not  take  judicial  notice  of  private  acts 
of  the  legislature  (and  hence  a  bill  of 
exceptions  is  necessary  to  make  such 
act  part  of  the  record).  Legrand  v. 
Hampden-Sidney  College,  5  Munf.  324; 
Mayor  v.  Chapman,  4  Hen.  &  M.  270; 
Hairston  v.  Cole,  1  Rand.  461;  Va. 
Code  1887,  §  3328.  See  the  title  JU- 
DICIAL NOTICE. 

A  plea  stricken  out  or  rejected  is  no 
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part  of  the  record  unless  made  so  by 
a  bill  of  exceptions.  White  v.  Toncray, 
9  Leigh  347,  5  Gratt.  180;  Herrington 
V.  Harkins,  1  Rob.  591;  Bowyer  v. 
Hewitt,  2  Gratt.  193;  Morrissett  v. 
Com.,  6  Gratt.  673;  Colley  v.  Shep- 
pard,  31  Gratt.  312;  Lawrence  v.  Com., 

86  Va.  573,  10  S.  E.  840;  Fry  v,  Leslie, 

87  Va.  269,  12  S.  E.  671;  Trumbo  v. 
Street  Car  Co.,  89  Va.  780,  17  S.  E. 
124;  Perry  v.  Horn,  22  W.  Va.  381; 
Shank  v.  Ravenswood,  43  W.  Va.  242, 
27  S.  E.  223;  Quesenberry  v.  People's 
Bldg.,  etc.,  Ass'n,  44  W.  Va.  512,  30  S. 
E.  73. 

Where  a  plea  has  been  rejected,  the 
appellate  court  will  take  it  to  have 
been  rightly  done  unless  defendant  has 
excepted.  White  v.  Toncray,  9  Leigh 
347;  Herrington  v.  Harkins,  1  Rob. 
591;  Bowyer  v.  Hewitt,  2  Gratt.  193; 
Morrissett  v.  Com.,  6  Gratt.  673;  Fry 
V.  Leslie,  87  Va.  267,  274,  12  S.  E. 
671;  King  v.  Burdett,  12  W.  Va.  688; 
Snodgrass  v.  Copenhaver,  34  W.  Va. 
171,  12  S.  E.  695.  See  also,  Williams  v. 
Knights,   7   W.   Va.   335. 

A  mere  memorandum  at  the  end  of 
tl.e  leccrd  stating  that  when  the  pleas 
were  filed  the  court  declared  that  the 
matter  thereof  might  be  given  in  evi- 
dence without  the  pleas  being  filed, 
and  that  this  was  done  at  the  trial, 
does  not  make  the  rejected  pleas  a 
part  of  the  record.  White  v.  Toncray, 
D  Leigh  347. 

The  provision  of  the  West  Virginia 
Code  of  1899,  ch.  125,  §  56,  allowing 
the  plaintiff  to  avail  himself  of  the 
error  committed  in  allowing  a  plea  to 
be  filed  without  excepting  to  the  de- 
cision of  the  court  thereon,  does  not 
apply  when  the  plea  is  rejected.  Hart 
V.  Baltimore,  etc.,  R.  Co.,  6  W.  Va. 
336;  King  v,  Burdett,  12  W.  Va.  688, 
694;  First  Nat.  Bank  v.  Kimberlands, 
16  W.  Va.  555;  Perry  v.  Horn.  22  W. 
Va.  381;  Quaker  City  Nat.  Bank  v. 
Showacre,   26  W.   Va.  48. 

Setting  Aside  Order  of  Reference. — 
If,   after   great   delay   in    executing   an 


order  of  reference  made  pendente  lite, 
the  court  set  it  aside  on  motion  of  one 
of  the  parties,  without  previous  notice 
or  rule  to  show  cause;  but  it  does  not 
appear,  by  a  bill  of  exceptions,  or 
otherwise,  that  any  step  had  been 
taken  to  carry  such  order  of  reference 
into  effect;  after  which,  a  fair  trial  is 
had,  and  judgment  entered  accord- 
ingly; such  judgment  ought  to  be  af- 
firmed. Arnold  v.  Jackson,  6  Munf. 
106. 

Order    Setting    Aside    Office    Judg- 
ment.— When,    on    motion    of    the   de- 
fendants,    the     judgment     entered     at 
rules  in  the  clerk's  office,  is  set  aside, 
and  leave  given  the  defendants  to  file 
a  special  plea  in  thirty  days,  an  appel- 
\  late  court  will   presume,  where  no  bill 
of  exceptions  has  been  filed,  that  such 
I  order  was  made  by  the  consent  or  ac- 
;  quiescence  of  the  plaintiffs.     Williams 
I  V.   Knights,  7  W.  Va.  335. 

Warrants  of  commitment  are  no  part 
I  of   the   record    of   an   examining  court 
I  but  may  be  made  a  part  of  the  record 
I  by  a  bill  of  exceptions,  and  if  a  per- 
\  son     excepts     to    an     opinion    of    the 
examining    court    and    in    his    bill    of 
I  exceptions    sets    forth    the    warrant   of 
commitment,  he  thereby  makes  the  war- 
rant a  part  of  the  record  of  the  exam- 
ining court.    Com.  v.  Murray,  2  Va.  Gas. 
504.     See  also,  Com.  v.  McCaul,  1  Va. 
Cas.  271. 

For  further  illustrations  of  what  con- 
stitutes a  part  of  the  record  and  what 
must  be  made  so  by  a  bill  of  excep- 
tions, see  the  title  APPEAL  AND  ER- 
ROR, vol.  1,  p.  505,  et  seq. 

IV.  When  Unnecessary. 

A.  GENERAL  RULE. 

Error  apparent  on  the  face  of  the 
record  will  be  noticed  in  the  appellate 
court  though  no  bill  of  exceptions  has 
been  taken.  Murdock  v.  Herndon,  4 
Hen.  &  M.  200;  Strange  v.  Strange,  76 
Va.  240;  Nutt  v.  Summers,  78  Va.  164; 
Cralle  v.  Cralle,  84  Va.  198,  6  S.  E.  12; 
Shrewsbury   v.    Miller,  10  W.  Va.  115; 
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Quaker  City  Nat.  Bank  v.  Showac/s, 
l6  W.  Va.  48;  Spence  :;.  Robinson,  35 
W.  Va.  313,  13  S.  E.  1004;  Hughes  v. 
Frum,  41  W.  Va.  445,  23  S.  E.   604. 

Statutory  Provision  Stated  and  Con- 
strued.— It  is  provided  by  statute  in 
West  Virginia  that  "any  party  may 
avail  himself  of  any  error  appearing  on 
the  record  by  which  he  is  prejudiced 
without  excepting  thereto."  W.  Va. 
Code,  ch.  131,  §  9.  Danks  v.  Rodehea- 
\er.  26  W.  Va.  224,  274;  Perry  v.  Horn, 
2'.  W.  Va.  381;  Spence  v.  Robinson,  35 
W.  Va.  313,  13  S.  E.   1004. 

The  language  used  in  the  West  Vir- 
ginia Code  and  in  the  acts  of  1872-3, 
p.  595,  that  "A  party  may  avail  himself 
of  any  error  appearing  upon  the  rec- 
(  rd,  by  which  he  is  prejudiced  without 
excepting  thereto"  has  been  held,  in 
a  number  of  cases,  to  mean,  "without 
filing  a  bill  of  exceptions."  It  never 
was  intended  to  mean  that  a  suitor 
ct'uld  waive  nothing  by  his  silence.  If 
this  were  so,  one  suitor  might  gain  a 
great  advantage  over  another.  Perry 
:.  Horn,  22  W.  Va.  381;  Sweeney  v. 
Baker.  13  W.  Va.  158;  Danks  v.  Rode- 
'leaver,  26  W.  Va.  274;  Gilmer  v. 
Sydenstricker,  42  W.  Va.  52,  24  S.  E. 
^fiS;  Quesenberry  v.  People's  Bldg. 
Ass'n,  44  W.  Va.  512,  30  S.  E.  73. 

"That  clause  merely  meant  to  say 
that  it  was  not  necessary  to  save  every 
error  by  exception;  that,  if  it  was  not 
waived,  if  the  error  appeared  on  the 
record  and  was  to  his  prejudice,  and 
the  fact  affirmatively  appeared  by  the 
record,  that  he  could  avail  himself  of 
if  in  the  appellate  court."  Shrewsbury 
r.  Miller.  10  W.  Va.  115. 

In  Shanks  v.  Ravenswood,  43  W.  Va. 
242,  27  S.  E.  223,  a  plea  was  tendered 
tc  the  writ  of  mandamus  nisi,  setting 
up  in  bar  of  it,  as  res  adjudicata,  a 
jiidgment  quashing  a  former  manda- 
mus nisi  between  the  parties,  but  the 
court  held,  that  "we  can  not  consider 
this  plea,  or  the  matter  it  sets  up  as 
res  judicata,  because  it  is  not  made 
part  of  the  record  by  bill  of  exception 


or  order  of  the  court,  nor  is  there  any 
exception  to  the  court's  action  on  it. 
Hughes  V.  Frum,  41  W.  Va.  445,  452, 
23  S.  E.  604;  Perry  v.  Horn,  22  W.  Va. 
381.  I  think  that,  if  one  except  on  the 
record  to  the  rejection  of  a  plea,  that 
will  make  it  a  part  of  the  record,  with- 
out order  or  bill  of  exception,  as  §  9, 
ch.  131,  Code,  says  he  may  have  the 
benefit  of  any  error  appearing  on  the 
record  without  excepting;  that  is,  with- 
out the  formal  bill  once  required. 
Danks  v.  Rodeheaver,  26  W.  Va.  274, 
287.  But  there  must  be  an  exception 
noted,  else  the  rejection  of  the  plea 
will  be  waived.  If  the  complaint  is 
that  a  plea  was  improperly  allowed,  th< 
record  must  show  that  it  was  objected 
to;  and  that  is  sufficient  without  formal 
bill,  under  Perry  v.  Horn,  supra, 
and  Bank  v.  Kimberlands,  16  W.  Va 
555;  Gilmer  v.  Sydenstricker,  42  W. 
Va.   52,  24   S.   E.   566." 

B.  ILLUSTRATIONS. 

Where  the  absence  of  a  necessary 
party  appears  by  the  record,  the  ob- 
jection therefor  may  be  made  for  the 
first  time  in  the  appellate  court.  Ar- 
mentrout  v.  Gibbons,  25  Gratt.  371; 
Clayton  v,  Henley,  32  Gratt.  65;  Iron 
Co.  V.  Tayloe,  79  Va.  671;  Hinton  v. 
Bland,  81  Va.  588,  593;  Burlew  v.  Quar- 
rier,  16  W.  Va.  108. 

As  to  raising  objection  as  to  parties 
for  the  first  time  on  appeal,  see  the  ti- 
tle APPEAL  AND  ERROR,  vol.  l,  p. 
549. 

Want  of  Jurisdiction. — See  the  titles 
APPEAL  AND  ERROR,  vol.  1,  p. 
549;  JURISDICTION. 

Error  in  Pleadings  or  Judgment 
Committed  Over  Objection. — It  is 
firmly  established  in  West  Virginia 
that  where  there  is  error  in  the  decla- 
r?tion,  pleadings,  or  judgment,  com- 
mitted against  the  protest,  or  over  the 
demurrer  or  other  objection,  of  a  party, 
the  same  may  be  reviewed  and 
corrected  in  the  appellate  court,  al- 
thoi>gh  no  motion  has  been  made 
for    a    new    trial    in    the    court    be- 
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low,  and  no  exception  was  reserved  by 
bills  of  exceptions  or  otherwise. 
Spence  v.  Robinson,  35  W.  Va.  313,  13 
S.  E.  1004. 

Allowance  of  Plea  Over  Objection. — 
A  party  may  take  advantage  in  the 
appellate  court  of  an  error  committed 
by  the  trial  court  in  permitting  a  plea 
to  be  filed  where  the  record  shows  that 
such  party  objected  to  the  filing  of  such 
plea  in  the  trial  court,  and  that  he  need 
not  in  such  case  take  a  bill  of  excep- 
tions or  except  to  the  action  of  the 
court  overruling  his  objection.  W.  Va. 
Code,  1899,  ch.  125,  §  56.  Bank  v,  Kim- 
berlands,  16  W.  Va.  555,  557;  Perry  v. 
Horn,  22  W.  Va.  381;  Quaker  City  Nat. 
Bank  v.  Showacre,  26  W.  Va.  48,  50; 
Spence  v.  Robinson,  35  W.  Va.  313,  13 
S.  E.  1004. 

This  rule  is  equally  applicable  to  the 
filing  of  a  replication.  Quaker  City 
Nat.  Bank  v.  Showacre,  26  W.  Va.  48, 
50;  Spence  v,  Robinson,  35  W.  Va.  313, 
13  S.  E.  1004. 

Rejected  Plea  Made  Part  of  the  Rec- 
ord by  Court's  Order.— The  court  held, 
ill  Sweeney  v.  Baker,  13  W.  Va.  158, 
that  if  a  rejected  plea  is  by  order  of 
the  court  made  a  part  of  the  record, 
and  the  order  shows  that  its  rejection 
was  excepted  to,  the  appellate  court 
will  review  the  action  of  the  court  in 
rejecting  such  plea,  though  no  formal 
bill  of  exceptions  was  taken  to  the 
action  of  the  court  in  rejecting  the 
plea.  Judge  Green,  in  delivering  the 
opinion  of  the  court,  at  page  215,  said: 
"When  the  order  book  shows  that  a 
plea  was  offered  and  rejected,  and  that 
the  defendant  excepted  or  oDJected  to 
the  action  of  the  court  in  rejecting  the 
plea,  such  entry  is  equivalent  to  an 
order  of  the  court  making  the  rejected 
plea  a  part  of  the  record,  and  the  ap- 
pellate court  can  look  at  it  and  consider 
the  propriety  of  the  order  rejecting  it." 
Quoted  in  Perry  v,  Horn,  22  W.  Va. 
381.  See  also,  Quesenberry  v.  People's 
Bld'g  Ass'n.  44  W.  Va.  512,  30  S.  E.  73: 
Shanks  v.  Ravenswood,  43  W.  Va.  242, 
27  S.  E.  223. 


Case  Presented  on  Record  of  Same 
Pleadings  as  Below. — Where  a  case  is 
presented  in  the  appellate  court  on  a 
record  of  the  same  pleadings  and  ex- 
hibits as  were  presented  in  'the  court 
below,  the  appellate  court  can  adjudge 
the  case  on  its  merits  though  no  ex- 
ceptions were  taken  to  the  action  of 
the  court  below.  Board  of  Supervisors 
V.  Catletts,  86  Va.  158,  9  S.  E.  999,  citing 
Wright  V.  Smith,  81  Va.  777. 

Overruling  Demurrer.— A  bill  of  ex- 
ceptions taken  to  the  action  of  the 
lower  court  in  overruling  a  demurrer 
to  the  plaintiff's  declaration,  is  unnec- 
essary, as  the  judgment  upon  the  de- 
murrer is  sufficient  to  bring  this  ruling 
under  review  by  the  appellate  court 
upon  a  writ  of  error.  Russell  Creek 
Coal  Co.  V,  Wells,  96  Va.  420,  31  S.  E. 
614. 

If  a  demurrer  to  the  declaration  has 
been  improperly  overruled,  the  appel- 
late court  will  reverse  though  no  bill 
of  exceptions  was  taken,  and  although 
there  was  no  motion  for  a  new  trial. 
Brown  v.  Brown,  29  W.  Va.  777,  2  S. 
E.  808;  Spence  v.  Robinson,  35  W.  Va. 
313,  13  S.   E.   1004, 

Where  there  is  a  demurrer  to  the 
evidence,  the  evidence  given  in  the 
cause  on  both  sides  is  stated  in  the 
demurrer,  and  not  set  forth  in  a  bill 
of  exceptions.  Berkeley  v.  Chesapeake, 
etc.,  R.  Co.,  43  W.  Va.  11,  26  S.  E.  349; 
Chesapeake,  etc.,  Co.  v.  Sparrow,  98 
Va.  630,  37  S.  E.  302.  See  the  titles 
APPEAL  AND  ERROR,  vol.  1,  p.  509; 
DEMURRER  TO  EVIDENCE,  vol.  4, 
p.  514. 

Where  the  case  is  taken  from  the 
county  court  to  the  circuit  court  on  a 
writ  of  error,  a  bill  of  exceptions  to 
'udgment  of  the  circuit  court  is  unnec- 
essary. The  circuit  court,  in  such  case, 
can  only  look  at  the  record  of  the 
county  court,  and  if  it  errs  in  its  judg- 
ment, the  error  appears  by  the  record 
without  a  bill  of  exceptions.  Morris 
V.  Deane,  94  Va.  572,  27  S.  E.  432. 

In  a  case  of  caveat  all  the  facts 
agreed  by  the  parties,  or  found  by  the 
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jury,  or  if  a  jury  is  dispensed  with, 
ascertained  by  the  court,  necessarily 
become  and  should  be  made  a  part  of 
the  record  of  the  cause.  Hamilton  v. 
McNeil,  13  Gratt.  389. 

Writ  and  Inquisition. — Where  a  mo- 
tion to  quash  a  writ  and  inquisition 
founded  on  a  judgment  at  large  is  sus- 
tained, the  writ  and  inquisition  are  a 
part  of  the  record  though  not  incor- 
porated into  a  bill  of  exceptions,  and 
they  will  be  so  treated  on  appeal.  The 
rear«)n  that  a  bill  of  exception  is  un- 
necessary is  that  the  writ  and  inquisi- 
tion must  of  necessity  have  entered  into 
the  consideration  of  the  court  below 
and  furnished  the  basis  for  its  judg- 
ment, which,  without  reference  thereto, 
would  be  wholly  inoperative  and  con- 
sequently a  mere  nullity.  Wallop  v. 
9carburg,  5  Gratt.  1. 

V.  Foundation  for  Bill. 

A,     OBJECTIONS     AND     EXCEP- 
TIONS BELOW. 
1.   Necessity. 

In  order  that  errors  in  the  rulings 
of  a  court  during  the  trial  of  a  case  by 
jury  may  be  reviewed  by  the  appellate 
court  two  conditions  must  concur: 
First,  such  rulings  must  have  been  ob- 
jected to  when  made,  and  the  point 
saved,  if  the  bill  of  exceptions  is  not 
then  taken  but  is  desired  to  be  taken 
during  the  term.  Danks  v.  Rodeheaver, 
2C  W.   Va.  299. 

When  the  bill  of  exceptions  does  not 
show  that  objection  was  made  in  the 
lower  court  the  question  can  not  be 
raised  in  the  appellate  court.  Law  v. 
Law,  2  Gratt.  366;  Roanoke,  etc.,  Co. 
V.  Karn,  80  Va.  589. 

To  obtain  the  benefit  of  an  objection 
in  the  appellate  court,  a  formal  excep- 
tion is  necessary.  And  this  is  true 
though  the  bill  of  exceptions  recites 
that  the  plaintiff  objected  to  the  ruling 
in  question.  Robertson  v.  Com.,  1  Va. 
Dec.  839,  840;  Roanoke,  etc.,  Co.  v. 
Karn,  80  Va.  589;  Magarity  v.  Ship- 
man,  82  Va.  806,  7  S.  E.  381;  Fry  v. 
Leslie,  87  Va.  269,  274,  12  S.   E.   671; 


Ferguson  v.  Wills,  88  Va.  136,  13  S.  E. 
392;  Trumbo  v.  Street  Car  Co.,  89  Va. 
780,  17  S.  E.  124;  Clark  v.  Com.,  90 
Va.  360,  18  S.  E.  440;  Whalen  v.  Com., 
90  Va.  544,  549,  19  S.  E.  182;  State  v. 
Harr,  38  W.  Va.  58,  17  S.  E.  794;  Hal- 
stead  V.  Horton,  38  W.  Va.  727,  18  S. 
E.  953. 

The  refusal  of  the  judge  to  sign  bill 
of  exceptions,  whose  record  does  not 
show  that  the  losing  party  excepted  at 
the  trial  to  the  ruling  of  the  court,  can 
not  be  maintained  as  error.  Bransford 
V,  Karn,  87  Va.  242,  12  S.  E.  404,  citing 
Page  V.  Clopton,  30  Gratt.  415,  4  Min. 
Insts.   745. 

Where  exceptions  are  taken  to  spe- 
cific points,  the  appellate  court  will  ex- 
amine no  points  but  such  as  were  pre- 
sented to  and  decided  by  the  court 
below,  though  from  the  matters  stated 
in  the  bill  of  exceptions,  there  be  ap- 
parently other  points  that  might  have 
been  made.  Newsum  v,  Newsum,  1 
Leigh  86. 

On  a  bill  of  exceptions  to  the  opin- 
ion of  the  court  below  refusing  to  grant 
a  continuance,  the  appellate  court 
ought  not  to  reverse  the  judgment,  for 
a  ground  of  continuance  not  stated  in 
such  exceptions.  Ross  v,  Norvcll,  3 
Munf.    170. 

Record  Need  Not  Show  Exception 
to  Judgment  Where  Trial  by  Court.— 
While  it  is  the  usual  practice  in  cases, 
where  a  jury  is  waived  and  the  case 
submitted  to  the  court  in  lieu  of  a  jury, 
if  the  party,  against  whom  the 
judgment  is  rendered,  is  dissatisfied 
therewith,  to  except  to  the  judgment 
and  have  the  court  certify  the  facts 
proved,  yet  it  is  not  necessary  for  the 
record  to  show  that  the  judgment  was 
excepted  to.  I*  is  sufficient,  if  the  facts 
appear  upon  the  record  by  certificate 
of  the  court  or  otherwise.  In  such 
case  the  appellate  court  will  inspect 
the  record  and  either  affirm  or  reverse 
the  judgment,  as  the  law  requires.  It 
seems  to  be  a  useless  formality  to  ex- 
cept to  the  judgment  of  a  court  in  such 


368 


Exceptions,  Bill  of 


a  case.  State  v.  Miller,  26  W.  Va.  106, 
109;  Board  v.  Parsons,  24  W.  Va.  551. 

Generally,  as  to  the  necessity  for 
raising  objections  in  the  court  below, 

as  essential  to  the  consideration  of 
questions  on  appeal,  see  the  title  AP- 
PEAL AND  ERROR,  vol.  l,  p.  547. 

The  exceptions  taken  during  the 
course  of  the  trial  are  conditional.  The 
exceptor  will  take  advantage  of  them, 
provided  he  is  not  satisfied  with  the 
verdict.  If  dissatisfied,  he  will  move 
to  set  it  aside;  and  if  his  motion  is 
overruled,  he  will  except;  but  if  sat- 
isfied, he  makes  no  such  motion,  ac- 
quiesces in  the  verdict,  and  waives  his 
exception.  State  v.  Phares,  24  W.  Va. 
657. 

8.  Time  of  Raising  and  Saving, 
a.   General  Rule. 

It  must  appear  from  the  record  that 
a  point  decided  by  the  court  has  been 
saved  before  the  jury  retires.  If  this 
appear  from  the  whole  record  it  is  suffi- 
cient, though  it  is  not  expressly  stated 
in  the  bill  of  exceptions;  but  if  it  does 
not  so  appear  from  the  record  the  ap- 
pellate court  can  not  review  the  judg- 
ment of  the  court  below  upon  the  point. 
Jones  V.  Lucas,  1  Rand.  268;  Coleman 
V.  Lyne,  4  Rand.  454;  Dickenson  v. 
Davis,  2  Leigh  401,  434;  Colgin  v. 
Henley,  6  Leigh  86;  Miller  v.  Hol- 
combe,  9  Gratt.  665;  Tayloc  v.  Smith, 
10  Gratt.  557;  Tarr  v.  Ravenscroft,  12 
Gratt.  642,  651;  Bull  v.  Com.,  14  Gratt. 
613,  630;  Washington,  etc.,  Tel.  Co.  v. 
Hobson,  15  Gratt.  122;  Hill  v,  Bowyer, 
18  Gratt.  364,  380;  Thornton  v.  Com., 
24  Gratt.  657,  672;  Martz  v.  Martz,  25 
Gratt.  361;  Peery  v,  Peery,  26  Gratt. 
320;  Vaiden  v.  Stubblefield,  28  Gratt. 
153;  Lambert  v.  Cooper,  29  Gratt.  61; 
Page  V.  Clopton,  30  Gratt.  415;  Dan- 
ville Bank  v.  Waddill,  31  Gratt.  469; 
Simmons  v.  Simmons,  33  Gratt.  451; 
Mitchell  V.  Com.,  75  Va.  856,  865;  Lib- 
erty Savings  Bank  v.  Campbell,  75  Va. 
534;  Strange  r.  Strange,  76  Va.  240; 
Powell  V,  Tarry,  77  Va.  250;  Price  v. 
Com.,  77  Va.  396;  Nickels  v.  Kane,  82 


Va.  309;  Shipman  v.  Fletcher,  83  Va. 
349,  2  S.  E.  198;  Cralle  v.  Cralle. 
84  Va.  198,  6  S.  E.  12;  Lawrence  i. 
Com.,  86  Va.  573,  10  S.  E.  840;  Brans- 
ford  V.  Karn,  87  Va.  242,  12  S.  E.  404; 
Whalen  v.  Com.,  90  Va.  544,  19  S.  E. 
182;  Williams  v.  Com.,  93  Va.  769,  773, 
25  S.  E.  659;  Norfolk,  etc.,  R.  Co.  r. 
Ampey,  93  Va.  108,  25  S.  E.  226;  Shack- 
ktt  V.  Roller,  97  Va.  639,  34  S.  E.  492; 
Todd  V.  Sykes,  97  Va.  143,  194,  33  S. 
E.  517;  Bank  v.  Preston,  97  Va.  222, 
Zc  S.  E.  546;  Tunis  Lumber  Co.  v. 
Dennis  Lumber  Co.,  97  Va.  682,  34  S. 
E  613;  Nadenbousch  v.  Sharer,  2  W. 
Va.  285;  Cunningham  v.  Porterfield,  2 
W.  Va.  447;  Robinson  v.  Pitzer,  3  W. 
Va.  335,  336;  Thompson  v.  Boggs,  8 
W.  Va.  63;  Wustland  v.  Potterfield,  9 
W.  Va.  438;  Hill  v.  Proctor,  10  W.  Va. 
59;  Reinhard  v.  Baker,  13  W.  Va.  805; 
Wickes  V.  Baltimore,  etc.,  R.  Co.,  14 
W.  Va.  157,  165;  State  v,  Seabright,  15 
W.  Va.  590;  Perry  v.  Horn,  22  W.  Va. 
381;  Core  v.  Marple,  24  W.  Va.  354, 
355;  Fawcett  v.  Railway  Co.,  24  W.  Va. 
755;  Sammons  v.  Hawvers,  25  W.  Va. 
678;  Danks  v.  Rodeheaver,  26  W.  Va. 
274;Dimmey  v.  Railrf)ad  Co.,  27  W.  Va. 
32,  51;  Gilmer  v,  Sydenstricker,  42  W. 
Va.  52,  24  S.  E.  566;  Greenbrier,  etc.,  v. 
Ocheltrec,  44  W.  Va.  626,  30  S.  E.  78. 

"The  general  rule  seems  to  be  that» 
if  intended  to  be  relied  on,  exceptions 
should  be  taken  atwl  notice  thereof 
given  at  the  time  the  decision  to  which 
they  apply  is  made,  and  in  jury  trials 
they  should  be  taken  at  least  before 
verdict."  Page  v.  Clopton,  30  Gratt. 
415. 

Exceptions  to  the  rulings  of  the  cir- 
cuit court  occurring  during  the  trial, 
ought  to  be  taken  before  the  jury  re 
tires.  And  though  it  is  not  necessary 
to  stop  the  progress  of  the  trial  to  pre- 
pare the  bills,  yet,  at  least,  the  counsel 
in  every  instance  should  state  to  the 
court  his  intention  to  except,  and  save 
the  point.  Nadenbousch  v.  Sharer,  2 
W.  Va.  285;  Suffolk  v,  Parker,  79  Va. 
660. 

If  there  is  no  exception  nor  bill  of 
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exceptions  at  the  time  of  a  ruling,  nor 
during  the  term,  a  motion  for  a  bill  of 
exceptions  at  a  subsequent  term  comes 
too  late.  Robertson  v.  Com.,  1  Va. 
Dec.  839. 

Reason  for  Rule. — To  entitle  a  party 
relying  on  a  bill  of  exceptions  to  claim 
any  benefit  from  such  bill,  "it  is  in- 
cumbent on  him  to  show  that  he  saved 
the  point  or  took  the  exception  either 
at  the  time  when  the  opinion  of  which 
he  complains  was  given,  or  at  least 
before  the  verdict  of  the  jury  was  ren- 
dered. In  the  absence  of  such  show- 
ing, justice  to  his  adversary  would  re- 
quire that  he  should  be  held  to  have 
yielded  to  such  opinion.  It  is  not  just 
or  reasonable  that  he  should  be  allowed 
tD  take  his  chance  before  the  jury,  and 
'v\  the  event  of  defeat,  then  to  deprive 
his  successful  opponent  of  the  benefits 
of  the  verdict  by  an  exception,  which, 
if  insisted  on  during  the  trial,  might 
have  been  met  and  counteracted  by  the 
btter."  Washington,  etc.,  Co.  v.  Hob- 
son,  15  Gratt.  122.    . 

"In  Danville  Bank  v.  Waddill,  31 
Gratt.  469,  it  is  held,  that,  *If  an  in- 
struction is  given  to  the  jury  without 
objection  at  the  time,  and  no  exception, 
or  notice  of  exception,  is  taken  or  given 
before  the  verdict  is  rendered,  the  giv- 
ing of  the  instruction  can  not  be  a 
ground  for  setting  aside  the  verdict  and 
granting  a  new  trial  of  the  cause.'  The 
principal  reason  for  this  rule  seems  to 
be  that  an  objection  made  or  exception 
taken  after  the  verdict  has  been  ren- 
dered might  aflFect  very  injuriously  the 
rights  of  the  opposing  party;  for,  if 
notice  had  been  promptly  given  of  the 
exception  he  might  have  had  it  in  his 
power  at  the  time  or  during  the  trial 
to  obviate  or  counteract  it,  and  it 
would,  therefore,  be  unjust  to  permit 
his  adversary  to  insist  on  the  excep- 
tion and  have  the  benefit  of  it  after  he 
has  made  it  impossible  to  meet  or  ob- 
viate it  by  his  own  negligence  or  it 
may  be  by  his  contrivance."  Core  v. 
Marple,  24  W.  Va.  354. 

"Another  reason  for  the  rule  is,  that 


the  judge  may  note  the  matter  of  the 
exception  while  it  is  fresh  in  hU  mind, 
and  thus  be  enabled  the  better  to  settle 
the  bill  when  it  is  presented  for  his 
signature."  Page  v.  Clopton,  30  Gratt. 
416. 

When  Inapirficable.— But  the  rule  as 
to  notice  of  intention  to  take  an  excep- 
tion, or  of  taking  it  at  the  time  of  the 
ruling,  does  not  apply  to  a  case  of 
judgment  for  a  fiac  imposed  for  al- 
leged contempt,  when  the  exceptant 
and  the  judge  are  the  only  parties  con- 
cerned. The  decision  seems  to  be 
based  on  the  fact  that  very  little  time 
had  elapsed  and  the  facts  were  still 
fresh  in  the  mind  of  the  judge.  Page 
V.  Clopton,  30  Gratt.  416. 

b.  Applications  of  Rule. 

When  counsel  makes  improper  re- 
marks the  exceptions  thereto  should 
be  taken  before  the  verdict  is  rendered. 
Price  V.  Com.,  77  Va.  393;  Norfolk,  etc., 
K.  Co.  V.  Shott,  92  Va  34,  48,  22  S.  E. 
811. 

Incompetent  Juror. — If  a  prisoner 
does  not  know  and  could  not  by  dtie 
diligence  have  known  that  one  of  the 
jury  was  a  member  of  the  grand  jury, 
he  may  make  that  objection  before  any 
evidence  is  introduced,  and  probably  at 
any  time  before  verdict.  Dilworth  v. 
Com.,  12  Gratt.  689;  Simmons  v.  Mc- 
Connell,  86  Va.  494,  500,  10  S.  E.  838. 

An  objection  that  the  .defendant  in 
ejectment  was  required  to  state  the 
particulars  of  his  defense  can  not  be 
made  for  the  first  time  after  verdict  by 
motion  in  arrest  of  judgment.  It 
should  have  been  done  by  a  bill  of 
exceptions,  or  objection  made  when  the 
court  passed  on  the  motion  for  the  bill 
of  particulars.  Virginia,  etc..  Coal  Co. 
V.  Fields,  94  Va.  102,  26  S.   E.  4»«. 

Instructions. — In  Bull  v.  Com.,  14 
Gratt.  613,  it  was  held,  that  if  a  party 
be  dissatisfied  with  an  instruction,  he 
ought  to  state  his  objection  at  the  time. 
If  no  objection  be  made  to  an  in 
struction  at  the  time  it  is  given,  and  no 
exception    taken,    or   the    point   saved; 
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but  objection  be  made  for  the  first 
time,  after  verdict,  and  in  the  form  of 
a  motion  to  set  it  aside,  the  court  will 
consider  whether,  under  all  the  cir- 
cumstances, the  party  has  been  preju- 
diced by  the  instruction;  and  if  of  opin- 
ion that  a  just  verdict  has  been  ren- 
dered, according  to  the  law  and  the 
evidence,  will  not  set  it  aside  on  ac- 
count of  that  objection.  This  case  was 
followed  in  Stevenson  v.  Wallace,  27 
Gratt,  7t. 

In  Newberry  v.  Williams,  89  Va. 
298,  15  S.  £.  865,  however,  it  was  held 
that  "the  rule  is  well  established  in  this 
state,  as  declared  by  Judge  Burks  in 
Danville  Bank  v.  Waddill,  31  Gratt. 
469,  notwithstanding  what  was  said  in 
BmII's  Case,  14  Gratt.  613,  that  if  a  party 
objects  to  a  ruling  of  the  court  during 
the  trial  either  in  *  *  *  giving  or 
refusing  instructions  or  otherwise,  and 
intends  to  except  to  such  ruling,  he 
must  make  known  such  intention  at  the 
time  of  the  ruling,  or  at  least  before 
verdict  *  ♦  *  and  if  he  neglect  to 
prefer  exceptions  until  after  verdict,  he 
wiU  not  then  be  permitted  to  do  so." 

In  Danks  v.  Rodeheaver,  26  W.  Va. 
274,  the  court,  after  laying  down  the 
unusual  rule  as  time  of  excepting,  said: 
"Whether  this  general  rule  which 
seems  to  be  established  by  the  deci- 
sions referred  to  is  to  be  regarded  as 
modified  by  the  cases  of  Bull  v.  Com- 
monwealth, 14  Gratt.  613,  and  Steven- 
son V.  Wallace,  27  Gratt.  77,  in  its  ap- 
plication to  instructions,  to  which  ob- 
jection is  made  for  the  first  time  by 
way  of  motion  to  set  aside  the  verdict 
of  the  jtiry,  it  is  not  necessary  to  de- 
termine in  the  present  case." 

"It  seems  that  as  to  instructions  the 
exception  may  be  made  even  after  the 
jury  retire  if  before  verdict."  Gilmer 
r.  Sydenstricker,  48  W.  Va.  52,  24  S. 
E.  566,  citing  Nadenbousch  v. '  Sharer, 
2  W.  Va.  285;  Core  v.  Marple,  24  W. 
Va.   354. 

\yhen  on  a  trial  in  the  lower  court 
verdict  is  for  the  plaintiff  and  defend- 


ant moves  for  and  obtains  a  new  trial, 
neither  can  in  the  appellate  court  call  in 
question  instructions  given  at  the  first 
trial:  the  plaintiff  in  error,  because  he 
secured  a  verdict;  the  defendant  in  er- 
ror, because  he  did  not  object  or  ex- 
cept to  the  instructions.  Marshall  v. 
Valley  R.  Co.,  97  Va.  653,  655,  34  S.  E. 
455. 

CommisBioner's  Report.— There  is  no 
rule  of  law  or  practice  which  would 
forbid  or  prevent  a  court,  so  long  as 
it  retained  a  cause  under  its  consider- 
ation, from  receiving  and  entertaining 
an  exception  to  a  commissioner's  re- 
port, even  after  the  same  had  been  con- 
firmed, if  it*  should  be  clearly  shown 
that  the  report,  if  carried  out,  would  be 
productive  of  injustice  and  wrong. 
Wooding  V.  Bradley,  76  Va.  614,  616; 
Foster  v.  Sutton,  4  Hen.  &  M.  401; 
Arnold  v.  Slaughter,  36  W.  Va.  589,  15 
S.  E.  250. 

3.   Form  and  Requisites. 

Exceptions  must  always  point  specif- 
ically to  the  grounds  of  objection  so  as 
to  put  the  opposing  party  upon  notice 
of  the  real  ground  of  objection.  Bald- 
win r.  Baldwin,  76  Va.  345. 

"In  all  cases  *I  take  it'  where  excep- 
tions are  necessary  at  all,  they  should 
specify  with  reasonable  certainty  the 
particular  ground  of  objection,  so  as 
to  enable  the  opposing  party  to  see 
clearly  what  he  has  to  meet,  and  the 
court  what  it  has  to  decide."  Crockett 
V.  Sexton,  29  Gratt.  46,  55. 

As  to  form  and  requisites  of  excep- 
tions to  depositions,  see  the  title  DEP- 
OSITIONS, vol.  4,  p.  549. 

Effect  of  General  Instead  of  Specific 
Objections. — Where  a  paper  is  offered 
ir  evidence  to  the  jury,  and  a  general 
objection  is  made  to  its  being  read, 
and  the  objection  is  overruled,  the  ap- 
pellate court  will  not  hold  such  ruling 
to  be  error,  if  such  paper  could  be 
properly  read  as  evidence  for  any  pur- 
pose. Stansbury  v.  Stansbury,  20  W. 
Va.  23. 

A  general  objection  to  evidence  will 
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not  be  considered  on  appeal  if  the  evi- 
dence is  admissible  for  any  purpose. 
If  a  party  desires  to  have  the  evidence 
limited  to  a  particular  purpose  he 
should  ask  the  court  to  so  instruct  the 
jury,  and,  if  the  request  be  refused, 
except  to  the  refusal.  Meyers  v,  Falk, 
99  Va.  385,  38  S.  E.  178. 

It  is  the  duty  of  a  party  objecting 
to  evidence  to  specify  and  point  out 
such  portions  as  he  deems  objection- 
able, and,  in  the  absence  of  any  such 
specifications  on  his  part,  the  court  will 
overrule  the  motion,  if  any  of  the  evi- 
dence thus  objected  to  en  masse  should 
be  legitimate  and  proper.  1  Thomp. 
Trials.  §  696;  Barker  v.  Barker,  2  Gratt. 
344;  Tompkins  v.  Wiley,  6  Rand.  242; 
Brown  v.  Point  Pleasant,  36  W.  Va. 
290,  15  S.  E.  209;  Holly  River  Coal 
Co.  V.  Howell,  36  W.  Va.  489,  15  S.  E. 
214;  Bowman  v.  Dewing,  37  W.  Va. 
117,  16  S.  E.  440. 

An  objection  to  the  introduction  of 
evidence  should  point  out  specifically 
the  objectionable  part.  If  part  of  the 
evidence  objected  to  is  proper  and  an- 
other part  not,  a  general  objection  to 
all,  not  specifying  the  objectionable 
part  should  be  overruled.  Sulphur 
Mines  Co.  v.  Thompson.  93  Va.  293, 
25  S.  E.  232.  Kincheloe  v.  Tracewells, 
11  Gratt.  587,  600,*  601;  Washington 
Southern  R.  Co.  v.  Lacey,  94  Va.  460, 
20  S.  E.  834. 

And  so  of  two  or  more  ordinances, 
one  of  which  is  objectionable.  The 
objection  must  point  out  specifically  the 
objectionable  features.  Washington 
Southern  R.  Co.  v.  Lacey,  94  Va.  460, 
2<i>  S.  E.  834. 

It  is  the  duty  of  a  party,  as  a  rule, 
when  he  objects  to  evidence,  to  state 
the  grounds  of  his  objection,  so  that 
the  trial  judge  may  understand  the  pre- 
cise question  or  questions  he  is  called 
upon  to  decide.  The  judge  is  not  re- 
quired to  search  for  objections  which 
counsel  have  not  discovered,  or  which 
they  arc  not  willing  to  disclose.  It  is 
also  due  to  the  party  whose  evidence 
is  objected  to,  that  the  grounds  of  ob- 


jection should  be  specified,  so  that  he 
may  have  an  opportunity  to  remedy  the 
defect  pointed  out,  if  possible,  and 
have  the  case  tried  upon  its  merits. 
Warren  v,  Warren,  93  Va.  73,  74,  24 
S.  E.  913. 

An  objection  to  a  question  on  the 
ground  that  the  evidence  sought  to  be 
elicited  is  incompetent  is  properly  over- 
ruled where  the  evidence  is  competent, 
though  the  question  is  leading.  The 
objection  should  have  been  to  the  form 
of  the  question  so  as  to  apprise  oppos- 
ing counsel  of  the  necessity  of  asking 
a  proper  question.  Washington,  etc.. 
Electric  R.  Co.  v,  Quayle,  95  Va.  741, 
30  S.  E.  391. 
4.    Waiver. 

Acts  Operating  as  Waiver. — A  de- 
fendant, who,  after  the  plaintiff  has 
given  in  his  evidence  in  chief,  and 
rested  his  case,  then  moves  the  court 
to  instruct  the  jury  to  render  a  verdict 
for  defendant,  but,  the  motion  being 
I  overruled,  goes  on  with  his  case,  will 
be  held  to  have  waived  his  exception 
tpken  to  such  ruling  of  the  court.  Pol- 
ing V.  Ohio  River  R.  Co.,  38  W.  Va. 
645,  18  S.   E.  782. 

When  the  court  rules  that  certain 
evidence  is  illegal  and  promises  to  hear 
a  motion  later  to  exclude  it,  if  no  ex- 
ception is  taken  and  no  further  atten- 
tion called  to  the  matter,  the  objection 
must  be  deemed  waived.  Norfolk,  etc., 
R.  Co.  V.  Anderson,  90  Va.  1,  17  S.  E. 
757. 

One  defendant,  F,  files  an  exception 
to  the  commissioner's  report  which  is 
relied  on  by  R,  another  defendant;  but 
at  the  hearing  in  the  court  below,  this 
exception  is  waived.  The  exception 
having  been  waived,  R  can  not  rely 
upon  it  in  the  appellate  court.  Robert- 
son V,  Trigg,  32  Gratt.  76. 

An  exception  assigning  as  a  reason 
therefor  a  claim  under  part  of  act  of 
assembly  must  be  considered  as  waiv- 
ing any  claim  under  the  other  part  of 
said  act,  such  other  part  not  being 
mentioned  in  the  bill.  Garnett  v,  Sam, 
5  Munf.  542. 
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A  party  will  not  be  allowed  to  specify 
one  or  more  grounds  of  objection  to 
evidence  offered  in  the  trial  court,  and 
rely  upon  other  grounds  in  the  appel- 
late court.  He  is  regarded  as  having 
waived  all  other  objections  to  the  evi- 
dence except  those  which  he  pointed 
out  specifically.  Warren  v.  Warren,  93 
Va.  73,  24  S.  E.  913,  citing  Wynn  v. 
Harman,  5  Gratt.   157. 

Where  specific  objections  to  the  re- 
ception of  evidence  are  properly  over- 
ruled, it  can  not  be  thereafter  assigned 
a?  error  that  the  evidence  was  objec- 
tionable for  other  reasons.  Richmond 
Ice  Co.  V.  Crystal  Ice  Co.,  103  Va.  465. 
49  S.   E.  650. 

Acts  Held  Not  to  Constitute  Waiver. 
— Where  the  plaintiff  objects  to  the 
reception  of  a  plea  and  excepts,  the 
exception  is  not  waived  by  his  subse- 
quently taking  issue  in  fact  on  the  plea. 
Campbell  v.  Montgomery,  1  Rob.  392; 
W.  Va.  Code  1899,  ch.  125,  §  56. 

When  exception  is  taken  to  the  ad- 
mission of  evidence,  it  is  not  waived 
by  a  subsequent  demurrer  to  all  the 
evidence.  Dishazer  v.  Maitland,  12 
Leigh  524. 

An  objection  to  the  competency  of  a 
party  as  a  witness  is  written  at  the 
commencement  of  the  deposition;  the 
objection  is  not  waived  by  cross-exam- 
ination. Neilson  v.  Bowman,  29  Gratt. 
732. 

A  failure  to  except  to  the  compe- 
tency of  a  witness  until  four  questions 
have  been  propounded  to  him  on  his 
examination  in  chief  is  no  waiver  of 
the  right  to  make  such  exception.  Hord 
V  Colbert,  28  Gratt.  49;  Warwick  v, 
Warwick,  31  Gratt.  70,  77. 

B.    MOTION  FOR  NEW  TRIAL. 
1.   General  Rule. 

The  second  condition  essential  to  a 
review  of  the  rulings  of  the  court  be- 
low by  the  appellate  court  is  that  a 
new  trial  must  also  have  been  asked 
and  overruled,  and  objected  to,  and  this 
noted  on  the  record.  Danks  z/.  Rode- 
heaver,  26  W.  Va.  274,  299. 


Where  exceptions  are  taken  to  rul- 
ings of  the  court  in  the  progress  of  a 
trial  before  a  jury,  such  exceptions  are 
not  available  in  the  appellate  court, 
though  made  part  of  the  record  by  bill 
of  exceptions  or  otherwise  unless  the 
record  shows  that  a  motion  for  a  new 
trial  was  made  in  the  court  below  and 
the  action  of  the  court  in  refusing  a 
new  trial  was  excepted  to.  In  the  ab- 
sence of  such  motion  the  error  will  be 
considered  to  have  been  waived.  Guer- 
rant  v.  Tinder,  Gilmer,  36,  41;  Austin 
V.  Jones,  Gilmer,  341;  Humphrey  v. 
West,  3  Rand.  516;  Magarity  v.  Ship- 
man,  82  Va.  806,  7  S.  E.  381;  Newberry 
V  Williams,  89  Va.  298,  15  S.  E.  865; 
Central  Land  Co.  v.  Obenchain,  92  Va. 
130,  22  S.  E.  876;  Norfolk,  etc.,  R.  Co. 
V.  Dunnaway,  93  Va.  29,  24  S.  E.  698; 
Bridgewater  v.  Allemong,  93  Va.  542, 
25  S.  E.  595;  Citizens  Nat  Bank  v. 
Walton,  96  Va.  435,  31  S.  E.  890; 
Shrewsbury  v.  Miller,  10  W.  Va.  115; 
Riddle  v.  Core,  21  W.  Va.  530;  State 
V.  Phares,  24  W.  Va.  657;  Core  v. 
Marple,  24  W.  Va.  354;  Sammons  v. 
Hawvers,  25  W.  Va.  678;  Danks  v. 
Rodeheaver.  26  W.  Va.  274;  State 
V.  Thompson,  26  W.  Va.  149;  Fisher  v. 
Camp,  26  W.  Va.  576;  Congrove  v. 
Burdett,  28  W.  Ya.  220;  Kemble  v. 
Herndon,  28  W.  Va.  524;  Brown  v. 
Brown,  29  W.  Va.  777,  2  S.  E.  808; 
State  V.  Rollins,  31  W.  Va.  363,  6  S.  E. 
923;  Arthur  v.  Ingels,  34  W.  Va.  639, 
It:  S.  E.  872;  Spence  v,  Robinson.  35 
W.  Va.  313,  13  S.  E.  1004;  Bias  v. 
Chesapeake,  etc.,  R.  Co.,  46  W.  Va. 
349,  33  S.  E.  240. 

In  a  case  tried  by  a  jury,  no  matter 
how  many  exceptions  are  taken  to  rul- 
ings of  the  court  made  during  the  trial, 
unless  a  motion  is  made  before  the 
trial  court  to  set  aside  the  verdict,  and 
that  motion  is  overruled,  all  such  er- 
rors saved  will  by  the  appellate  court 
be  deemed  to  have  been  waived.  State 
V    Phares,  24  W.  Va.  657. 

The  reason  for  the  rule  requiring  a 
motion  for  a  new  trial  to  be  made  be- 
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fore  .the  trial  court  is  thus  stated  by 
Judge  Roane  in  Guerrant  v.  Tinder, 
Gilmer  36:  "The  same  judge  may, 
upon  a  deliberate  motion  for  a  new 
trial,  supported  by  argument  and  au- 
thority, retract  a  hasty  opinion  ex- 
pressed by  him  in  the  progress  of  the 
trial."  Quoted  in  Citizens'  Nat.  Bank 
V.  Walton,  96  Va.  435,  31  S.  E.  890.  See 
also,  Newberry  v.  Williams,  89  Va.  298, 
1?^  S.  E.  865;  Bridgewater  v.  Allemong, 
93  Va.  542,  25  S.  E.  595. 

When  Rule  Inapplicable. — It  is  un- 
necessary to  make  a  motion  for  a  new 
trial  in  trial  court  in  order  to  have  er- 
rors reviewed  in  the  appellate  court 
where  the  whole  matter  of  law  and 
fact  is  submitted  to  and  determined  by 
the  trial  court  without  the  intervention 
of  a  jury.  Citizens'  Nat.  Bank  v.  Wal- 
ton. 96  Va.  435,  31  S.  E.  890. 

The  rule  is  held  not  to  apply  where 
there  is  an  error  in  the  pleadings  as  in 
such  case  there  is  a  mistrial.  State  v, 
Pharcs,  24  W.  Va.  657;  Danks  v.  Rode- 
heaver,  26  W.  Va.  274;  Spence  v.  Rob- 
inson, 35  W.  Va.  313,  13  S.  E.  1004. 

"There  are  cases  in  which,  for  an 
eiror  appearing  in  the  record,  although 
no  motion  was  made  for  a  new  trial  in 
the  court  below,  the  appellate  court 
will  reverse  the  judgment  of  the  in- 
ferior court,  and  remand  the  cause  for 
a  new  trial  as  where  the  record  shows 
there  was  no  issue  taken  on  a  material 
plea,  or  if  there  was  no  plea  at  all  filed, 
and  the  jury  were  sworn  to  try  the  'is- 
sue' as  if 'there  was  a  plea,  or  where 
the  damages  assessed  by  the  jury  ex- 
ceed the  amount  claimed  in  the  writ 
or  declaration,  unless  the  plaintiflF  will 
release  the  excess."  Shrewsbury  v. 
Miller,  10  W.  Va.  115. 

2.   Rule  Construed  and  Applied. 

Objection  to  Ruling  Unnecessary.^ 
The  courts  in  construing  and  applying 
the  rule  just  laid  down,  have  held  that 
where  a  party  moves  for  a  new  trial  in 
a  court  below,  and  upon  the  overruling 
of  such  motion  excepts  to  such  ruling, 
it  is  not  necessary  that  he  must  also 


object  to  the  action  of  the  court  over- 
ruling his  motion  before  he  can  have 
the  ruling  reviewed  in  the  appellate 
court.  If  the  record  shows  that  the 
motion  was  made,  overruled  and  ex- 
cepted to,  this  is  sufficient,  and  all  that 
the  rule  declared  by  the  appellate  court 
in  any  of  its  decisions  requires.  Con- 
grove  V.  Burdett,  28  W.  Va.  220,  226. 

Time  of  Excepting. — Exceptions  for 
refusal  to  set  aside  the  verdict  and 
grant  a  new  trial  may  be  made  not  later 
than  the  close  of  the  term.  Gilmer  v, 
Sydenstricker,  42  W.  Va.  52,  24  S.  E. 
566. 

"It  would  seem  from  Perry  v.  Horn, 
22  W.  Va.  381,  that  an  exception  for 
refusal  to  set  aside  a  judgment  may 
be  made  during  the  term.  What  rea- 
son is  there  in  refusing  a  party  privi- 
lege to  except  during  the  term?  Why 
require  it  at  the  instant  of  the  ruling? 
In  this  case,  on  the  day  after  the  rul- 
ing, the  defendants  asked  time  to  file  a 
bill  of  exceptions.  They  likely  ex- 
cepted before,  as  the  leave  to  file  a 
bill  imports  or  implies  that,  but  sup- 
pose that  the  first  time  of  exception. 
It  was  not  too  late."  Gilmer  v.  Syden- 
stricker, 42  W.  Va.  52,  24  S.  E.  566. 

Formal  Bill  of  Exceptions  to  Action 
cf  Court  Unnecessary. — Under  the  rule 
requiring  a  motion  for  a  new  trial  be- 
Icw,  it  has  been  held,  that  it  is  not  even 
required  that  there  shall  be  a  bill  of 
exceptions  to  the  action  of  the  court 
overruling  the  motion  for  the  new  trial. 
Congrove  v.  Burdett,  28  W.  Va.  220, 
226;  Norfolk  v.  Pollard,  94  Va.  279,  26 
S.  E.  832. 

If  the  fact  that  the  motion  for  a  new 
trial  was  made,  overruled  and  ex- 
cepted to  appears  in  the  orders  or  judg- 
ment of  the  court,  or  in  any  other 
proper  manner  by  record,  the  appellate 
court  will  review  any  rulings  of  the 
inferior  court  made  during  the  trial, 
which  are  properly  saved  and  pre- 
sented by  the  record.  Congrove  v, 
Burdett,  28  W.  Va.  220,  226. 

"This  court,  in  the  case  of  Newberry 
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V.  Williams,  89  Va.  298,  15  S.  E.  865, 
held,  that  unless  the  record  showed 
that  a  motion  was  made  for  a  new 
trial  in  the  court  below,  and  was  over- 
ruled, and  that  such  action  was  ex- 
cepted to,  this  court  could  not  review 
the  judgment;  but  it  did  not,  as  the  de- 
fendants in  error  insist,  hold  that  a 
formal  bill  of  exceptions  should  be . 
taken  to  the  action  of  the  court  in  over- 
ruling the  motion  for  a  new  trial.  All " 
that  the  rule  requires  is  that  the  rec- 
ord shall  show  that  such  a  motion  was 
made  and  overruled,  and  that  thi.s  ac- 
tion of  the  court  was  excepted  to.  In 
this  case  the  judgment  complained  of 
shows  that  such  motions  were  made, 
overruled,  and  excepted  to.  This  was 
sufficient."  Central  Land  Co.  v.  Oben- 
chain,  92  Va.  130,  22  S.  E.  876. 

It  is  sufficient  if  the  record  shows 
that  a  motion  for  a  new  trial  was  made 
and  overruled;  that  the  defendant  ex- 
cepted to  "sundry  rulings  and  opin- 
ions of  the  court  given  on  said  trial 
and  to  the  judgment  enteVed  therein," 
and  that  there  were  but  three  rulings 
given  on  the  trial — the  refusal  to  grant 
one  instruction,  the  granting  of  another, 
and  the  overruling  of  the  motion  for 
a  new  trial.  The  motion  for  a  new 
trial  is  the  only  one  of  the  three  which 
would  have  intercepted  judgment  after 
verdict.  Norfolk  v.  Pollard,  94  Va.  279, 
26  S.  E.  832. 

VI.  Form  and  Contents  of  Bill. 

A.    GENERAL  RULES. 

L    Insertion  of  Matter  Making  Error 

Complained  of  Apparent, 
a.   Rule  Stated. 

When  exception  is  taken  to  the  ad- 
mission or  exclusion  of  evidence,  or 
the  granting  or  refusing  of  instructions, 
or  indeed  any  other  ruling  of  the  court 
at  the  trial,  the  bill  should  be  so 
framed  by  the  insertion  of  proper  mat- 
ter as  to  make  the  error,  if  any,  com- 
plained of  apparent,  otherwise  the 
exception  will  generally  be  unavailing. 
Minor's  Inst.,  vol.  4,  pt.  1,  p.  917.  Har- 
man  v.  Lynchburg,  33  Gratt.  37;  Cole- 


man V.  Com.,  84  Va.  7,  3  S.  E.  878; 
Valley,  Mut.,  etc.,  Ass'n  v,  Teewalt,  79 
Va.  421. 

The  bill  should  specifically  and  de- 
finitely set  forth  the  allegation  of  error 
and  so  much  of  the  evidence  as  is 
necessary  to  render  clear  the  rulings  of 
the  court  which  were  excepted  to. 
Cluverius  v.  Com.,  81  Va.  787;  HoUeran 
V.  Meisel,  91  Va.  143,  21  S.  E.  658;  Nor- 
fclk,  etc.  R.  Co.  V.  Ampey,  93  Va.  108, 
25  S.  E.  226;  Kimball  V.  Carter,  95  Va. 
77,  27  S.  E.  823;  Kay  v.  Glade,  etc.,  R. 
Co.,  47  W.  Va.  467,  35  S.  E.  974. 

The  court  of  appeals  will  not  con- 
sider bills  of  exception  which  do  not 
point  out  specifically  the  objectionable 
rulings  of  the  trial  court.  Kimball  v. 
Fink,  95  Va.  77,  27  S.  E.  823. 

All  presumptions  are  in  favor  of  the 
correctness  of  the  judgment  of  the 
court  below  and  against  the  exceptor, 
and  unless  a  proper  bill  of  exception 
h  taken,  setting  forth  specifically  and 
definitely  the  allegation  of  error  re- 
lied on  and  so  much  of  the  evidence  as 
i;  necessary  to  enable  the  appellate 
court  to  pass  intelligently  upon  the 
question  raised,  the  judgment  of  the 
trial  court  must  be  sustained.  If  the 
plaintiff  in  error  has  failed  to  observe 
that  requirement  by  having  the  evi- 
dence at  the  trial  incorporated  in  the 
record,  the  appellate  court  has  nothing 
before  it  upon  which  to  base  an  opin- 
ion with  respect  to  the  ruling  of  the 
court  in  the  particular  complained  oi. 
West  V,  Richmond,  etc.,  R.  Co.,  102  Va. 
339,   341,   342,  46   S.    E.   330. 

A  bill  of  exceptions  taken  to  the 
refusal  of  the  court  to  set  aside  the 
verdict  and  award  a  new  trial  which 
sets  forth  all  the  evidence  given  upon 
the  trial  together  with  the  objections 
to  the  evidence  and  the  rulings  of  the 
court  as  they  were  noted,  during  the 
progress  of  the  trial  and  much  other 
matter  which  is  simply  a  stenographic 
report  of  all  that  transpired;  signed  by 
the  judge,  is  not  sufficient.  Norfolk, 
etc..  R.  Co.  V.  Ampey,  93  Va.  108,  25 
S.   E.  226. 
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Role  Can  Not  Be  Abrogated  by 
Stipulation. — A  rule  requiring  a  bill  of 
exceptions  to  distinctly  point  out  the 
error  complained  of  is  one  necessary 
for  the  proper  discharge  of  the  court's 
duties,  and  can  not  be  abrogated  by 
stipulation.  Hughes  r.  Kelly,  2  Va. 
Dec.    588. 

b.  Applications  of  Rule. 
(1)  Allowonce  or  Exclusion  of  Pleas. 
Allowance  of  Pleas.— If  the  filing  of 
a  special  plea  is  objecteti  to  on  the 
ground  that  there  has  been  an  unrea- 
sonable delay  in  pleading  it,  the  bill  of 
exceptions  should  show  what  the  ground 
of  exception  was  or  the  objection  will 
not  be  considered  on  appeal.  Dickin- 
son V.  Dickinson,  25  Gratt.  321. 

The  cause  is  continued  generally  at 
the  March  and  July  terms,  1871,  and 
ai  thjt  August  term  defendants,  under 
the  leave  reversed  at  the  November 
term,  1870,  tendered  the  plea  of  nil 
debit  and  two  special  pleas.  The  first 
was  received  without  objection,  the 
other  two  were  objected  to  by  the 
plaintiff  but  admitted  by  the  court.  If 
it  was  too  late  then  to  plead,  and  this 
was  the  objection  to  the  special  pleas, 
the  bill  of  exceptions  should  show  it, 
or  it  will  not  be  considered  in  the  ap- 
pellate court.  Dickinson  v.  Dickinson, 
25  Gratt.  321. 

Where  Pleas  Excluded.— Where  the 
ground  of  complaint  is  that  pleas  have 
been  improperly  excluded,  the  bill  of 
exceptions  must  show  affirmatively  the 
propriety  of  the  pleas.  Minor's  Inst., 
vol.  4,  pt.  4,  p.  917.  Lawrence  v.  Com., 
86   Va.  573,   10  S.   E.  840. 

A  bill  of  exceptions  taken  to  the 
action  of  the  court  in  rejecting  pleas 
of  set-off  offered  at  a  term  of  court 
subsequent  to  that  at  which  an  issue 
was  made  up  must  state  not  only  the 
fact  of  rejection  but  show  the  reason 
for  not  entering  them  sooner.  White 
V,   Toncray,  9  Leigh  347. 

On  rejection  of  a  plea  it  is  not  neces- 
siary  to  set  out  the  whole  plea  offered 
in  the  bill  of  exceptions  provided  the 


nature  of  the  plea  sufficiently  appear. 
Baltimore,  etc.,  R.  Co.  v.  Bitner,  15  W. 
Va.  455. 

(S)   Where  Rulings  on  Evidence  Com- 
plained of. 

(a)  In  General 

A  general  bill  of  exceptions,  certify- 
ing all  the  evidence  in  a  cause,  and 
noting,  at  intervals,  that  objection  was 
made  to  questions  propounded,  and  the 
objection  overruled  by  the  court  and 
exceptions  taken,  is  not  a  sufficient  ex- 
ception to  the  ruling  of  the  court  on 
such  exception.  In  order  to  have  the 
benefit  of  an  exception  to  the  ruling 
of  the  trial  court,  on  a  motion  to  re- 
ject or  admit  evidence,  there  must  be  a 
bill  of  exception,  signed  by  the  judge, 
clearly  and  distinctly  pointing  out  such 
erroneous  ruling  complained  of;  other- 
wise the  objection  will  be  regarded  as 
abandoned.  Norfolk,  etc.,  R.  Co.  v. 
Shott,  92  Va.  34,  22  S.  E.  811;  Rich- 
mond Passenger,  etc.,  Co.  v.  Robinson, 
100  Va.  397,  41  S.  E.  719;  Kay  v.  Glade, 
etc..  R.  Co.,  47  W.  Va.  467,  35  S.  E. 
974. 

In  determining  questions  of  admis- 
sibility of  evidence,  the  appellate  court 
can  not  look  outside  of  the  bills  of  ex- 
ception taken  to  its  exclusion.  Lake 
r.  Tyree,  90  Va.  719,  19  S.  E.  787. 

(b)  Admission  of  Improper  Evidence. 
In  General. — A  party  complaining  of 

the  admission  of  improper  evidence 
must  state  the  facts  in  his  bill  of  ex- 
ceptions from  which  it  will  appear  af- 
firmatively to  the  appellate  court  that 
the  evidence  was  improper.  Johnson 
V.  Jennings,  10  Gratt.  1;  Beirne  v.  Ros- 
ser,  26  Gratt.  537;  Harman  v.  Lynch- 
burg, 33  Gratt.  37;  Norfolk,  etc.,  R.  Co. 
V.  Ampey,  93  Va.  108,  25  S.  E.  226; 
Carlton  v.  Mays,  8  W.  Va.  245,  246. 

If  a  party  is  not  satisfied  with  the 
rulings  of  the  court  in  admitting  evi- 
dence, and  wishes  to  have  them  re- 
viewed by  an  appellate  court,  the  bills 
of  exceptions  ought  to  show  the  spe- 
cific grounds  of  objection  pointed  out 
and  relied  on  so  that  the  appellate  court 
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will  have  the  same  questions  presented 
to  it  for  its  determination  as  were  pre- 
sented to  and  passed  upon  by  the  trial 
court.  Warren  v.  Warren,  93  Va. 
73,  74,  24  S.  E.  913. 

Where  a  bill  of  exceptions  states, 
after  having  set  out  the  evidence  of 
the  plaintiffs,  that  "the  defendant,  by 
its  attorney,  excepted  and  objected  to 
each  and  every  part  of  the  foregoing 
evidence  going  to  the  jury,  and  to 
every  item  thereof,  but  the  court  over- 
ruled said  objection  and  exception,  and 
allowed  all  of  said  evidence  to  go  to 
the  jury,"  it  was  not  error  in  the  court 
to  refuse  to  grant  the  motion  of  the 
defendant,  if  any  of  the  plaintiffs'  evi- 
dence was  proper  to  be  introduced.  It 
is  the  duty  of  a  party  objecting  to  evi- 
dence to  specify  and  point  out  such 
portions  as  he  deems  objectionable, 
and,  in  the  absence  of  any  such  speci- 
fications, the  court  will  overrule  the 
motion,  if  any  of  the  evidence  thus  ob- 
jected to  en  masse  should  be  ligitimate 
and  proper.  Brown  v.  Point  Pleasant, 
36  W.  Va.  290,  15  S.  E.  209. 

Where  the  introduction  of  certain 
statements  as  evidence  is  objected  to, 
the  bill  of  exceptions  should  state  what 
the  statements  were;  otherwise,  the 
appellate  court  can  not  determine 
whether  or  not  the  objecting  party  was 
injured  thereby  and  can  not  therefore 
consider  the  objection.  Stcptoe  v.  Pol- 
lard, 30  Gratt.  689. 

The  exceptions  of  the  defendant  to 
the  admission  of  parol  proof  of  the 
contents  of  his  letter,  not  stating  what 
was  so  proved,  the  appellate  court  can 
not  know  whether  or  not  the  appellant 
was  injured  by  the  evidence,  and  there- 
fore can  not  reverse  the  judgment  even 
if  the  admission  of  the  evidence  was 
improper.  Beirne  v.  Rosser,  26  Gratt. 
537. 

A  bill  of  exceptions  reserved  to  the 
denial  of  a  motion  to  strike  out  testi- 
mony is  insufficient,  where  it  does  not 
distinctly  set  out  the  testimony.  Hughes 
r.  Kelly,  2  Va.  Dec.  588. 


Necessity  for  Statement  of  Answer. 

— If  an  objection  to  a  question  asked 
and  to  the  witness'  answering  it  is 
overruled  and  an  exception  taken,  the 
bill  of  exceptions  must  state  the  an- 
swer of  the  witness  or  the  objection 
will  not  be  considered  on  appeal. 
Stoneman  v.  Com.,  25  Gratt.  887. 

The  appellate  court  will  not  con- 
sider objections  to  questions  pro- 
pounded to  a  witness  which  he  is  al- 
lowed to  answer,  unless  the  answers  are 
given.  The  court  can  not  determine 
the  relevancy  or  value  of  the  evidence 
in  the  absence  of  such  answers.  Kim- 
ball V,  Carter,  95  Va.  77,  27  S.  E.  823, 
citing  Gray's  Case,  92  Va.  772,  22  S. 
E.  858;  Union  Central  L.  Ins.  Co.  v. 
Pollard,  94  Va.  146,  26  S.  E.  421;  Chil- 
dress V,  Chesapeake,  etc.,  R.  Co.,  94 
Va.  106,  26  S.  E.  424;  Kay  v.  Glade, 
etc.,  R.  Co.,  47  W.  Va.  467,  35  S.  E. 
974. 

In  Johnson  v.  Jennings,  10  Gratt.  1, 
dtcided  by  the  appellate  court  in  1833, 
a  question  was  propounded  to  a  wit- 
ness, which  was  objected  to;  but  the 
objection  was  overruled,  and  an  ex- 
ception was  taken.  The  exception  did 
not  state  the  answer  of  the  witness, 
nor  that  he  answered  the  question. 
The  answer  might  have  been  of  no 
importance,  or  of  no  injury  to  the  ex- 
ceptant. This  court  would  not  re- 
verse the  judgment  on  that  alleged 
ground  of  error.  Beirne  v,  Rosser,  26 
Gratt.   537,  547. 

Rule  Where  Relevancy  of  Evidence 
Obvious  without  Inspection  of  Matter 
Omitted. — In  an  action  by  an  executoi 
upon  a  refunding  bond,  he  offers  in 
evidence  the  record  of  the  cause  in 
which  the  decree  was  rendered  against 
him,  on  account  of  which  his  action  is 
brought;  and  he  then  offers  in  evi- 
dence the  execution  which  had  issued 
on  the  decree,  and  the  return  thereon; 
which  were  objected  to  by  the  defend- 
ant, but  were  admitted  by  the  court. 
To  the  admission  of  the  evidence  the 
defendant  excepted,  but  the  exception 
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did  not  contain  the  execution.  Held, 
that  the  relevancy  of  the  evidence  be- 
ing obvious  without  an  inspection  of 
the  execution,  it  was  not  essential  that 
it  should  be  contained  in  the  bill  of 
exceptions.  Archer  v.  Archer,  8  Gratt. 
539. 

(c)  Where  Evidence  Excluded  or  Re- 
jected. 
General  Rule  as  to  Showing  Rele- 
vancy and  Materiality. — Where  the 
ground  of  complaint  is  that  evidence 
has  been  improperly  excluded  or  re- 
jected, the  bill  must  show  affirmatively 
the  relevancy  of  such  evidence.  Minor's 
Inst.,  vol.  4,  pt.  1,  p.  917.    Rowt  v.  Kile, 

1  Leigh  216;  Langhorne  v.  Com.,  76 
Va.   1012;  Triplett  v.  Goff,  83  Va.  784, 

3  S.  E.  525;  Lawrence  v.  Com.,  86  Va. 
573,  10  S.  E.  840;  Carlton  v.  Mays,  8 
W.  Va.  245;  Nease  v.  Capehart,  15  W. 
Va.  299,  308;  Todd  v.  Gates,  20  W.  Va. 
464,  471. 

In  order  to  show  that  the  trial  court 
erred  in  rejecting  an  offer  of  evidence, 
oi  in  excluding  evidence,  the  bill  of 
exceptions  must  show  the  materiality 
of  the  evidence  tendered.  A  judgment 
will  not  be  reversed  because  evidence 
has  been  excluded  or  rejected  by  the 
trial  court  unless  its  materiality  be 
made  to  appear.     Crawford  v.  Jarrett, 

2  Leigh  630;  Continental  Ins.  Qo.  v. 
Kasey,  25  Gratt.  368,  276;  Stoneman's 
Case,  25  Gratt.  887;  Carpenter  v.  Utz, 

4  Gratt.  270,  272;  Johnson  v.  Jennings, 

10  Gratt.  1,  17;  McDowell  v,  Crawford, 

11  Gratt.  377;  Martz  v.  Martz,  25  Gratt. 
361,  367;  Beirne  v.  Rosser,  26  Gratt. 
537;  Harman  v.  Lynchburg,  33  Gratt. 
37;  Langhorne  v.  Com.,  76  Va.  1012; 
Valley  Mut.  Life  Ass'n  v.  Teewalt,  79 
Va.  421;  Taylor  v.  Com.,  90  Va.  110, 
17  S.  E.  812;  Norfolk,  etc.,  R.  Co.  v. 
Ampey,  93  Va.  109,  25  S.  E.  226;  Union 
Central  Life  Ins.  Co.  v.  Pollard,  94 
Va.  146,  26  S.  E.  421;  Atlantic,  etc.,  R. 
Co.  V.  Reiger,  95  Va.  418,  28  S.  E.  590; 
Jackson's  Case,  98  Va.  845,  36  S.  E. 
487;  Clark  v.  Sleet,  99  Va.  381,  38  S. 
E.  183;  Richmond,  etc.,  R.  Co.  v.  Rubin, 
102  Va.  809,  810,  47  S.  E.  834. 


A  bill  of  exception  to  the  action  of 
the  court  in  excluding  evidence  offered 
is  not  available  as  ground  of  error,  un- 
less it  shows  that  the  evidence  was,  or 
would  have  become  relevant,  material 
and  important.  Snooks  v.  Wingfield, 
52  W.  Va.  441,  44  S.  E.  277;  Maxwell 
V.  Kent,  49  W.  Va.  542,  39  S.  E.  174. 

It  is  always  requisite  that  where  par- 
ties complain  of  the  exclusion  of  proper 
testimony,  the  bill  of  exceptions  must 
state  so  much  of  the  evidence  as  tends 
tc  show  the  pertinency  and  relevancy 
of  that  which  is  excluded.  Dejarnette 
r.  Com.,  75  Va.  867. 

Upon  an  appeal  for  error  in  exclud- 
ing testimony,  it  is  incumbent  on  the 
party  seeking  to  reverse  the  judgment, 
to  show  that  error  has  been  com- 
mitted; and  this  must  appear  from  a 
statement  of  the  evidence  offered  and 
excluded;  or  if  its  relevancy  depends 
upon  other  facts  in  the  cause,  the  party 
alleging  the  error,  should  present  such 
a  case  on  the  record  as  shows  the  rele- 
vancy of  the  evidence  rejected.  Car- 
penter V.  Utz,  4  Gratt:  270. 

The  party  complaining  in  the  ap- 
pellate court  of  the  rejection  of  evi- 
dence by  the  court  below  must  state 
the  facts  or  evidence  in  his  bill  of  ex- 
ceptions, from  which  it  must  appear 
affirmatively  to  the  appellate  court, 
that  he  was  prejudiced  by  the  rejection 
of  the  evidence.  Taylor  v.  Boughner, 
16  W.   Va.   327. 

A  bill  of  exceptions,  stating,  the 
plaintiff  offered  to  prove  that  the  con- 
tract under  seal,  on  which  the  defend- 
ant relied,  appearing  absolute  on  its 
face,  was  in  fact  conditional,  and  that 
the  court  would  not  permit  the  plain- 
tiff to  offer  parol  evidence  to  show  it 
conditional,  is  too  vague  and  uncertain 
for  the  appellate  court  to  give  an 
opinion  upon  it.  Fowler  v.  Lee,  4 
Munf.   373. 

A  bill  of  exceptions,  stating,  the 
plaintiff  offered  to  prove  that  a  deed 
from  a  third  person  to  the  defendant 
was  obtained  by  fraud,  to  defeat  the 
rights  of  creditors  and  purchasers,  and 
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tLat  the  court  rejected  such  evidence 
(without  stating  that  the  plaintiff  was 
a  creditor  or  purchaser,  whose  rights 
M'cre  affected  by  the  deed),  is  also  too 
va^e  and  uncertain.  Fowler  v.  Lee, 
4  Munf.  373. 

Where  a  question  is  asked  and  a  wit- 
ness is  not  permitted  to  answer  it,  in 
order  to  have  the  court's  action  re- 
viewed by  an  appellate  court,  the  rec- 
ord must  show  what  the  party  ex- 
pected or  proposed  to  prove  by  the 
witness.  Valley  Mut.  Life  Ass'n  v. 
Teewalt,  79  Va.  421;  Union  Central 
Life  Ins.  Co.  v.  Pollard,  94  Va.  146,  2% 
S.  E.  421;  Childress  v.  Chesapeake,  etc., 
E  Co.,  94  Va.  186,  26  S.  E.  424;  Mutual 
Life  Ins.  Co.  v.  Oliver,  95  Va.  451,  28 
S.  E.  594;  Driver  v.  Hartman,  96  Va. 
518,  31  S.  E.  899;  Jackson  v.  Com.,  98 
Va.  845,  36  S.  E.  487;  Greever  v.  Bank, 
9y  Va.  547,  39  S.  E.  159;  Longley  v. 
Com.,  99  Va.  807,  37  S.  E.  339;  Brock 
V.  Bear,  100  Va.  562,  42  S.  E.  307;  Con- 
sumers Ice  Co.  V,  Jennings,  100  Va.  719, 
42  S.  E.  879;  American  Bonding  Co.  v. 
kilstead,  102  Va.  683,  691,  47  S.  E. 
858;  Richmond,  etc.,  Co.  v.  Rubin,  102 
Va.  809,  810,  47  S.  E.  834;  Kay  v.  Glade, 
etc..  R.  Co^  47  W.  Va.  467,  35  S.  E. 
971 

Although  counsel  may  explain  the 
object  of  a  question  so  far  as  to  show 
its  materiality,  the  ruling  of  the  trial 
court  refusing  to  permit  the  witness 
to  answer  will  not  be  considered,  un- 
less the  bill  of  exception  to  the  ruling 
of  the  court  shows  what  was  expected 
to  be  proved  by  the  witness.  The  same 
rule  applies  to  questions  on  cross  ex- 
amination as  to  questions  in  chief. 
American  Bonding  Co.  v.  Milstead,  102 
Va.  683,  684,  47  S.  E.  853. 

Where  a  question  is  not  allowed  to 
be  answered  by  a  witness,  and  it  does 
not  itself  import  that  its  answer  will 
prove  a  fact  material,  and  it  does  not 
otherwise  so  appear,  the  refusal  to  al- 
low it  to  be  answered  will  not  be 
giound  of  reversal.  Jackson  r.  Hough, 
38 'W.   Va.   236,   18    S.    E.   575;    Kay  v. 


Glade,  etc.,  R.  Co.,  47  W.  Va.  467,  35 
S.  E.  974,  977. 

If  the  question  alone  shows  that  its 
answer  must  be  material,  and  it  is  re- 
fused, it  is  different.  If  an  answer  is 
stricken  out,  it  must  appear,  or  else  it 
will  not  be  considered.  Kay  v.  Glade, 
etc.,  R.  Co.,  47  W.  Va.  467,  35  S.  E 
974. 

Although  a  bill  of  exception  does 
not  disclose  what  the  answers  of  wit- 
nesses who  were  excluded  would  have 
been,  it  is  sufficient  where  the  bill 
shows  that  the  character  of  such  an- 
swers was  disclosed  in  the  argument 
on  the  admissibility  of  their  evidence. 
Clark  V,  Sleet,  99  Va.  381,  38  S.  E.  183. 

If  the  witness  is  permitted  to  answer, 
and  the  answer  is  excluded,  the  bill  of 
exceptions  should  show  what  the  an- 
swer was.  Union  Central  Life  Ins.  Co. 
V  Pollard,  94  Va.  146,  26  S.  E.  421; 
Jackson's  Case,  98  Va.  845,  36  S.  E.  487. 

Reason  for  Rule. — This  is  necessary 
because  it  may  be  that  the  witness  had 
no  knowledge  upon  the  subject,  or 
what  he  knew  was  irrelevant  or  imma- 
terial. Union  Central  Life  Ins.  Co.  v. 
Pollard,  94  Va.  146,  26  S.  E.  421;  Brock 
V,  Bear,  100  Va.  562,  42  S.   E.  307. 

This  rule  applies  in  the  examination 
of  a  juror  on  his  voir  dire,  and  where 
a  question  is  asked  a  juror  on  such  ex- 
amination which  he  is  not  permitted 
to  answer,  the  action  of  the  trial  court 
will  not  be  reviewed  in  the  appellate 
ccurt  unless  the  bill  of  exceptions 
shows  what  answer  is  expected  or 
what  the  party  proposed  to  prove  by 
the  juror.  Atlantic,  etc.,  R.  Co.  v. 
Reiger,  95  Va.  418,  28  S.  E.  590;  Long- 
ley  V.  Com.,  99  Va.  807,  37  S.  E.  339. 

Where  the  objection  is  to  the  com- 
petency of  the  witness,  and  the  objec- 
tion is  sustained,  the  exception  need 
not  show  what  the  party  expects  to 
prove  by  the  rejected  witness.  Metz  v. 
Snodgrass,  9  W.  Va.  190;  Martz  v. 
Martz,  25  Gratt.  361;  Fant  v.  Miller, 
17  Gratt.  187,  228;  Statham  v.  Fergu- 
son, 25  Gratt.  28,  38. 
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Where  it  is  not  a  question  of  the 
relevancy  or  materiality  of  the  testi- 
mony, but  a  question  of  the  compe- 
tency of  the  witness,  and  whether  he 
shall  be  permitted  to  testify,  at  all, 
though  his  testimony  be  ever  so  rele- 
vant and  material,  it  was  held,  in  Martz 
z\  Martz,  25  Gratt.  361,  367,  that  it  is  not 
necessary  to  state  in  the  bill  of  excep- 
tion what  the  testimony  of  the  witness 
would  be  in  order  to  have  the  action 
of  the  court  in  excluding  him  reviewed 
by  the  appellate  tribunal.  The  fact 
that  he  was  excluded  by  the  court,  upon 
an  objection  being  made  to  his  testi- 
mony by  the  adverse  party,  implied 
that  it  would  be  unfavorable  to  such 
party.  Mutual  Life  Ins.  Co.  v.  Oliver, 
95  Va.  451,  28  S.  E.  594. 

Where  parol  evidence  is  excluded, 
which  might  be  proper  when  connected 
with  a  record,  the  bill  of  exceptions 
should  state  that  the  record  was  of- 
fered. Otherwise,  the  rejection  will  be 
presumed  proper.  McDowell  v.  Bur- 
well,  4  Rand.  317;  Courtney  v.  Com., 
5  Rand.  666. 

An  exception  because  the  trial  court 
refused  to  permit  counsel  to  read  au- 
thorities to  the  jury,  including  deci- 
sions of  the  supreme  court  of  appeals 
of  Virginia,  will  be  overruled  where 
the  exception  fails  to  show  clearly  and 
specifically  what  cases  and  what  ex- 
tracts from  text  bocks  were  oflFered,  so 
that  this  court  may  see  what,  if  any, 
prejudice  resulted  therefrom.  Blanken- 
ship  V.  Chesapeake,  etc.,  R.  Co.,  94  Va. 
450,  27  S.  E.  20. 

(3)  Granting  or  Refusing  of  Instruc- 
tions. 
In  GeneraL — ^When  exception  is 
taken  to  the  granting  or  refusing  of  in- 
structions, the  bill  of  exceptions  must 
contain  such  matter  as  to  make  the 
error  complained  of  apparent  or  the 
exception  will  be  unavailing.  Harman 
V.  Lynchburg,  33  Gratt.  37;  Fitzhugh  v, 
Fitzhugh,  11  Gratt.  300,  301;  Norfolk, 
etc.,  R.  Co.  V,  Ampey,  93  Va.  108,  25 
S.  E.  226. 


To  avail  himself  of  the  benefit  of  an 
instruction,  the  exceptor  must  see  to 
it,  that  enough  of  the  evidence  is  in- 
corporated into  his  bill  of  exceptions., 
to  show  the  pertinence  or  impertinence 
of  the  instructions  given  or  refused,  to 
the  issue  to  be  tried.  Fitzhugh  v. 
Fitzhugh,  11  Gratt.  300;  Washington, 
etc.,  Tel.  Co.  v,  Hobson,  15  Gratt.  122, 
134;  Harman  v.  Lynchburg,  33  Gratt. 
37;  Powell  v.  Tarry,  77  Va.  260;  Wo- 
mack  V.  Tankersley,  78  Va.  242,  243; 
Valley  Mut.  Life  Ass'n  v.  Teewalt,  79 
Va.  421;  Wright  v.  Smith,  81  Va.  777; 
Cluverius  v.  Com.,  81  Va.  787;  Roanoke 
Nat.  Bank  v,  Hambrick,  82  Va.  135; 
Curtis  V.  Com.,  87  Va.  589,  13  S.  E.  73; 
Norfolk,  etc.,  R.  Co.  v.  Ampey,  93  Va. 
108,  25  S.  E.  226;  Lively  v.  Ballard,  2 
W.  Va..  496;  Shepherd  v.  McQuilkin, 
2  W.  Va.  90;  Wise  v,  Postlewait,  3 
W.  Va.  452;  Hooff  v.  Rollins,  5  W. 
Va.  540;  Strader  v.  Goff,  6  W.  Va.  261; 
Sherwsbury  v.  Miller,  10  W.  Va.  115; 
Hall  V.  Hall,  12  W.  Va.  1,  21;  Camp- 
bell V.  Hughes,  12  W.  Va.  183;  Patton 
V.  Elk  River,  etc.,  Co.,  13  W.  Va.  259, 
273;  Ball  v.  Cox,  29  W.  Va.  1407,  1  S. 
E.  675;  Kinsley  v.  Monongalia  County, 
31  W.  Va.  464,  7  S.  E.  445;  Hughes  v. 
Frum,  41  W.  Va.  445,  23  S.  E.  604. 

Unless  the  record  sets  out  sufficient 
matter  to  show  whether  or  not  instruc- 
tions asked  for  are  relevant  to  the  evi- 
dence, the  appellate  court  will  not  con- 
sider the  question  of  the  propriety  or 
impropriety  of  trial  courts  giving,  or 
refusing  to  give,  said  instructions. 
Valley  Mut.  Life  Ass'n  v.  Teewalt,  79 
Va.  421;  Powell  v.  Tarry,  77  Va,  250, 
260.   . 

If,  op  refusal  to  give  an  instruction, 
the  bill  of  exceptions  does  not  show 
there  was  evidence  to  support  such  in- 
struction the  case  will  be  presumed 
hypothetical  and  the  action  of  the 
lower  court  sustained;  but  if  another 
instruction  is  given  in  lieu  of  the  one 
offered,  the  appellate  court  will  ex- 
amine both  the  instruction  given  and 
the  one  refused.  Chapman  v,  Wilson, 
I  1   Rob.   267,   269. 
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When  several  instructions  are  asked 
and  refused,  and  a  general  exception 
is  taken  to  the  refusal,  if  all  the  instruc- 
tions are  proper  and  should  have  been 
given,  the  exception  is  sufficient.  Ochel- 
tree  v.  McClung,  7  W.  Va.  232,  257. 

2.  ££Fect  of  Uncertainty. 

It  was  formerly  held,  that  where  the 
bill  of  exceptions  was  uncertain,  so 
that  the  true  state  of  the  case  and ! 
question  in  the  court  below  could  not 
be  gathered  from  it,  the  judgment ; 
would  be  reversed  and  the  cause  re- 
manded for  a  new  trial.  Barrett  v. 
Tazewell,  1  Call  [215]  187;  Beattie  v. 
Tabb,  2  Munf.  254;  Fowler  v.  Lee,  4 
Munf.  373;  Hairston  v.  Cole,  1  Rand. 
461;  Brooke  v.  Young,  3  Rand.  106; 
Raines  v.  Phillips,  1  Leigh,  483;  Thomp- 
son V.  Cumming,  2  Leigh  321;  Lynch  v. 
Thomas,  3  Leigh  682,  689;  Bowyer  v, 
Chesnut,  4  Leigh  1;  McDowell  v. 
Crawford,  11  Gratt.  397,  398;  McVeigh 
V.  Allen,  29   Gratt.  588. 

"It  is  the  settled  rule  of  this  court, 
that  where  the  facts  stated  in  the  bill 
o^  exceptions  is  so  imperfectly  stated 
that  the  court  can  not  discover  how  the 
case  ought  to  be  decided,  the  judg- 
ment should  be  reversed."  Lynch  v. 
Thomas,   3   Leigh  682,   689. 

According  to  numerous  other  de- 
cisions, and  especially  the  later  ones,  it 
is  held,  that  in  such  case  the  action  of 
the  lower  court  must  be  presumed  to 
have  been  right  and  the  verdict  must 
be  affirmed.  McDowell  v.  Crawford, 
11  Gratt.  397;  Board  of  Supervisors 
V.  Dunn,  27  Gratt.  608;  Harman  v. 
Lynchburg,  33  Gratt.  37,  43;  Womack 
V.  Tankersley,  78  Va.  242;  Roanoke, 
etc.,  Co.  V.  Karn,  80  Va.  589,  592; 
Wright  V.  Smith,  81  Va.  777;  Moses  v. 
Old  Dominion,  etc.,  Co.,  82  Va.  19; 
Joslyn  V.  State  Bank,  86  Va.  287,  289, 
10  S.  E.  166;  Dawson  v.  Pritchard,  5  W. 
Va.  18;  Patton  v.  Elk  River,  etc.,  Co., 
13  W.  Va.  259,  261;  Marion  Machine 
Works  V.  Craig,  18  W.  Va.  559. 

3.  IncluBion  of  Several  Exceptions  in 

One  BilL 
It  has  been  held,  that  it  is  not  per- 


missible for  three  separate  and  distinct 
rulings  to  be  objected  to  in  one  bill 
but  that  each  ruling  must  be  the  sub- 
ject of  a  separate  bill.  Each  objection 
must  stand  upon  its  own  merits. 
Cluverius.  v.  Com.,  81  Va.  787,  788. 

It  may  be  stated,  however,  as  the 
general  rule,  that  whether  one  excep- 
tion, or  more  than  one,  is  certified  in 
one  and  the  same  "bill"  is  not  material, 
if  each,  where  there  is  more  than  one, 
is  therein  distinctly  set  forth  and  not 
confused  with  others  therein  contained. 
Brown  v.  Hall,  85  Va.  146,  7  S.  E.  182; 
Norfolk,  etc.,  R.  Co.  v.  Shott,  92  Va. 
34,  22  S.  E.  811;  Snyder  v.  Pittsburg, 
etc.,  R.  Co.,  11  W.  Va.  14;  Richmond, 
etc.,  Co.  V.  Robinson,  100  Va.  394,  41 
S.   E.   719. 

There  may  be  more  than  one  excep- 
tion embraced  in  one  bill  but  each  ex- 
ception should  set  forth  clearly  and 
distinctly  the  ground  of  objection  re- 
lied on,  so  that  there  will  be  no  con- 
fusion. Brown  v.  Hall,  85  Va.  146,  7 
S.  E.  182;  Holleran  v.  Meisel,  91  Va. 
143,  21  S.  E.  658;  Norfolk,  etc.,  R.  Co. 
V.  Shott,  92  Va.  34,  37,  22  S.  E.  811: 
Norfolk,  etc.,  R.  Co.  v.  Ampey,  93  Va. 
108,  25  S.  E.  226;  Kay  v.  Glade,  etc., 
R.   Co.,  47  W.  Va.  467,  35  S.  E.  974. 

The  better  and  usual  practice,  and 
that  least  likely  to  lead  to  confusion 
and  uncertainty,  is  to  take  separate 
bills  of  exception  to  each  ruling  or 
opinion  of  the  court  objected  to.  In 
such  case  each  bill  is  properly  desig- 
nated '*a  bill  of  exception"  and  not  p. 
bill  of  exceptions.  Brown  v.  Hall,  85 
Va.  146,  151,  7  S.  E.  182;  Holleran  r. 
Meisel,  91  Va.  143,  145,  21  S.  E.  658. 

The  term  "bill  of  exceptions,"  how- 
ever, is  plural  and  strictly  speaking 
means  ex  vi  termini  that  more  than 
one  objection  to  the  rulings  of  the  trial 
court  is  embodied  in  and  certified 
thereby.  Brown  v.  Hall,  85  Va.  146, 
151,  7  S.  E.  182. 

One  bill  of  exceptions,  duly  taken,  is 
sufficient  to  bring  up  for  review,  in  t'le 
appellate  court,  all  of  the  instructioiis 
given     or     refused     over      objections 
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tI?ereto,  though  the  exceptant  may,  in 
the  appellate  court,  abandon  his  ob- 
jection to  any  one  or  more  of  the 
rulings  excepted  to.  Richmond,  etc., 
Co.  V.  Robinson,  100  Va.  394,  41  S.  E. 
719. 

4.  Reference  from  One  Bill  to  Another 
or  to  Other  Documents. 

General  Rule.— One  bill  of  excep- 
tions can  not  be  referred  to  in  order 
to  supply  an  omission  in  another,  un- 
less such  reference  be  made  in  one  of 
the  bills,  and  that  notwithstanding  the 
bills  are  all  parts  of  the  record  in  the 
same  case.  Minor's  Inst,  vol.  4,  pt.  1, 
p  916.  Brooks  V.  Young,  3  Rand.  106; 
Crawford  v.  Jarrett,  2  Leigh  630; 
Spencer  v.  Pilcher,  8  Leigh  666;  Dis- 
hazer  v.  Maitland,  12  Leigh  524;  Craig 
V.  Sebrell,  9  Gratt.  131;  Perkins  v,  Haw- 
kins, 9  Gratt.  649;  Olinger  v.  Shepherd, 
12  Gratt.  462,  475;  Mathews  v.  Traders 
Bank,  2  Va.  Dec.  539,  541;  Richmond 
Ice  Co.  V,  Crystal  Ice  Co.,  99  Va.  242, 
37  S.  E.  851;  Hall  v.  Hall,  12  W.  Va.  1, 
21;  Corder  v,  Talbott,  14  W.  Va.  277, 
286;  Richardson  v,  Donehoo,  16  W.  Va. 
685,  687;  Gunn  v.  Ohio  River  R.  Co.,  37 
W.  Va.  421,  16  S.  E.  628;  Zumbro  v. 
Stump,  38  W.  Va.  325,  18  S.  E.  447; 
Klinkler  v.  Wheeling,  etc.,  Co.,  43  W. 
Va.  219,  27  S.  E.  237,  238. 

A  written  lease  which  is  the  basis  of 
the  suit,  and  which  is  copied  into  one 
bill  of  exceptions,  may  be  looked  to  in 
connection  with  another  bill  of  excep- 
tion which  fully  identifies  it,  where  it 
is  manifest  that  no  injustice  can  be 
done  the  parties.  Richmond  Ice  Co. 
V.  Crystal  Ice  Co.,  99  Va.  239,  37  S. 
E     851. 

The  reasons  for  this  rule  are  said  to 
be  that  "although  the  evidence  stated 
in  the  first  bill  might  be  all  when  it  is 
scaled,  there  might  be  other  important 
facts  brought  forward  afterwards  and 
because,  by  thus  supplying  the  defects 
of  one  exception  from  another,  we  may 
shut  out  eyideace  material  for  the 
other  party  not  noticed  in  either  bill." 
Brooks  V,  Young,  3  Rand.  106,  quoted 


i»  Richmond  Ice  Co.  v.  Crystal  Ice  Co., 
99  Va.  239,  242,  37  S.  E.  851. 

Exception  to  Rule.— Although  it  is 
generally  true  that  the  evidence  set 
out  in  one  bill  of  exceptions,  taken  in 
the  progress  of  a  trial,  can  not  be 
looked  to  in  considering  another,  yet 
where  a  bill  of  exception  is  taken 
after,  all  the  evidence  has  been  sub- 
mitted to  the  jury,  and  the  bill  of  ex- 
ception purports  to  set  out  all  the  evi- 
dence, it  seems  that  evidence  set  out 
in  this  bill  of  exception  may  be  looked 
to  in  considering  the  question  raised 
ir  another  bill  taken  in  the  progress 
of  the  trial.  And  this,  though  the  evi- 
dence had  not  been  introduced  when 
the  first  bill  of  exception  was  taken. 
Perkins  v.  Hawkins,  9  Gratt.  649,  650; 
Olinger  v.  Shepherd,  12  Gratt.  462,  4T5; 
Mathews  v.  Traders  Bank,  2  Va.  Dec. 
539,  541;  Moore  v.  Richmond,  85  Va. 
538,  8  S.  E.  387;  Richmond  Ice  Co.  v. 
Crystal  Ice  Co.,  99  Va.  242,  37  S.  E. 
851;  Hall  v.  Hall,  12  W.  Va.  1,  21;  Car- 
der v.  Talbott,  14  W.  Va.  277,  M6; 
Klinkler  v.  Wheeling,  etc.,  Co.,  43  W. 
Va.  219,  27  S.  E.  237. 

It  is  now  provided  by  statute  in  Vir- 
ginia, that  "any  evidence  in  the  record 
may  be  considered  by  the  appellate 
courts  if  certified  in  any  bill  of  excep- 
tions, as  though  certified  in  each.  Pol. 
Va.  Code,  §  3484a. 

In  bills  of  exceptions  where  papers 
and  documents  are  referred  to  and 
made  part,  they  should  be  either  copied 
into  it  or  referred  to  therein  in  such 
manner  as  to  leave  no  doubt  about 
their  identification.  Leigh  v.  Ripple, 
27  W.  Va.  211,  215. 

When  a  paper  which  is  to  constitute 
a  part  of  a  bill  of  exceptions  is  not  in- 
corporated into  the  body  of  the  bill, 
it  must  be  annexed  to  it,  or  so  marked 
by  letter,  number  or  other  means  of 
identification  mentioned  in  the  bill,  as 
to  leave  no  doubt,  when  found  in  the 
record,  that  it  is  the  one  referred  to  in 
the  bill  of  exceptioas,  otherwise  it  will 
be  disregarded.  McKendrec  v.  Shelton, 
51  W.  Va.   516,   41  S.   E.  909. 
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That  a  copy  of  a  paper  is  attached  to 
a  pleading  in  the  case  which  purports 
to  be  the  same  as  the  paper  mentioned 
ia  the  bill  of  exceptions,  does  not  make 
it  a  part  of  that  bill,  nor  can  the  ap- 
pcnatc  court  presume  that  it  is  the  same 
paper  read  in  evidence  and  excepted ; 
to.     McKendree  v.  Shelton,  61  W.  Va. 

516,  41  S.  E.  909. 

When  a  bill  of  exceptions  makes 
such  reference  to  a  paper  as  will  en- 
able it  to  be  safely  copied  into  the 
record,  and  acted  on  as  the  true  paper, 
said  reference  makes  said  paper  a  part 
of  the  record.  Gunn  v.  Ohio  River 
R.  Co.,  37  W.  Va.  421,  16  S.  E.  628; 
McKendree  v,  Shelton,  51  W.  Va.  516, 

517,  41   S.   E.  909. 

"Very  considerable  skill  and  ac- 
curacy are  required  in  the  preparation 
of  bills  of  exceptions,  so  as  to  bring 
into  the  record  as  parts  of  its  docu- 
n:ents  not  xiitriasically  part  of  the  rec- 
ord. The  usual  mode  is  to  incorporate 
them  in  their  very  words,  but  it  is  not 
the  universal  mode.  We  must  not  be 
so  technical  here  as  to  defeat  justice. 
If  such  reference  to  the  paper  is  made 
iu  the  bill  of  exceptions  as  will  enable 
it  to  be  safely  copied  into  the  record, 
and  acted  on  as  the  true  paper,  it  is 
•efficient,  under  the  rule  that  where 
ane  paper  refers  to  another  the  latter 
iii  to  be  deemed  a  part  of  it.  The 
United  States  supreme  court  recog- 
nises this  in  Leftwitch  v.  Lecanu,  4 
Wall.  187,  in  the  syllabus,  that,  'when 
a  paper  which  is  to  constitute  a  part 
o'  a  bill  of  exceptions  is  not  incorpo- 
rated into  the  body  of  the  bill,  it  must 
be  annexed  to  it,  mx  so  marked  by  let- 
ter, number,  or  other  means  of  identi- 
fication mentioned  in  the  bill  as  to 
leave  no  doubt,  when  found  in  the 
record,  that  it  is  the  one  referred  to  in 
the  bill  of  exceptions;  otherwise,  it  will 
be  disregarded.*  See  Richardson  v. 
Donehoo,  16  W.  Va.  687,  syllabus,  pt. 
18;  Craig  v.  Sebrell,  9  Gratt.  131." 
Gunn  V.  Ohio  River  R.  Co.,  37  W.  Va. 
491,  16  S.  E.  628.  See  the  title  EX- 
HIBITS. 


B.    CERTIFICATION    OP    FACTS 

OR  EVIDENCB. 
L  Certificatioii  •!  Pacts. 
General    Rules    as    to     Necessity.— 

Generally,  as  to  the  duty  of  the  court 
to  sign  the  bill  of  exceptions  where  the 
same  fully  states  the  facts,  or  to  settle 
and  correct  the  bill,  see  post,  "Prepara- 
tion, Settlement  and  Signature  of  Bill," 
VII. 

Section  9,  ch.  131,  W.  Va.  Code,  1891, 
does  not  prohibit  the  supreme  court  of 
appeals  from  considering  a  case  where 
the  facts  proven  on  the  trial,  and  not 
the  evidence,  are  certified.  King  v. 
Jordan,  46  W.  Va.  106,  32  S.  E.  1022. 

As  to  the  contents  of  the  bill  where 
the  object  of  the  exception  is  to  have 
the  appellate  court  pass  upon  the  rul- 
ing of  the  court  in  admitting  or  re- 
jecting evidence,  admitting  or  reject- 
ing pleas,  or  in  granting  or  refusing  in- 
structions, see  ante,  "Form  and  Con- 
tents of  Bill,"  VI. 

As  to  the  rules  of  decision  where  the 
evidence  and  not  the  facts  is  stated, 
see  post,  "Where  Evidence  and  Not 
Facts   Certified,"   IX,   B. 

It  may  be  stated  as  a  general  rule 
that  bills  of  exceptions  to  the  judg- 
ment of  the  trial  court  granting  or  re- 
fusing a  new  trial,  on  the  ground  that 
the  verdict  was  or  was  not  warranted 
by  the  evidence  should  certify  the  facts 
proved  on  the  trial  and  not  the  evi- 
dence. Bennett  v.  Hardaway,  6  Munf. 
125;  Keys  v.  M'Fatridge,  6  Munf.  18; 
Deems  v.  Quarrier,  3  Rand.  475; 
Vaughan  v.  Green,  1  Leigh  287,  295; 
Carrington  v.  Bennett,  1  Leigh  340; 
Ewing  V,  Ewing,  2  Leigh,  337;  Jack- 
son V.  Henderson,  3  Leigh  197;  Green 
V.  Ashby,  6  Leigh  135;  Mays  v.  Calli- 
son,  6  Leigh  231;  Rohr  v,  Davis,  9 
Leigh,  30;  Brooks  v.  Calloway,  12  Leigh 
466,  480;  Harnsbarger  v.  Kinney,  6 
Gratt.  387;  Forkner  v.  Stuart,  6  Gratt. 
197;  Willard  v.  Overseers,  9  Gratt.  139; 
Farish  v.  Reigle,  11  Gratt.  697,  706; 
Pryor  v,  Kuhn,  12  Gratt.  615;  Gimmi  v. 
CuUen,  20  Gratt.  439;  McClung  v. 
Ervin,  22  Gratt.  519;  Seibright  v.  State, 
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2  W.  Va.  591;  Dusenbcrry  v,  Alford,  5 
W.  Va.  115;  Wustland  v,  Pottcrficid, 
9  W.  Va.  438;  Morgan  v.  Fleming,  24 
W.  Va.  186;  Fawcett  v.  Railway  Co.,  24 
W.  Va.  755;  Schwarzbach  v.  Ohio  Val- 
ley Protective  Union,  25  W.  Va.  622, 
668. 

Rule  Inapplicable  Where  No  Con- 
flicting Evidence. — The  principle  which 
requires  that,  on  motion  for  new  trial 
because  of  a  verdict  against  the  weight 
of  the  evidence,  the  facts  and  not  the 
evidence,  should  be  certified,  is  that 
a  party  shall  not  be  permitted  to  so 
frame  a  bill  of  exception  as  to  refer 
the  credit  of  the  witnesses  to  the  ap- 
pellate court.  Hence  the  rule  would 
not  apply  when  the  evidence  shows 
that  there  was  no  conflicting  evidence 
and  that  excluding  all  the  evidence 
against  the  verdict  and  admitting  the 
truth  of  all  evidence  adduced  in  its 
support,  the  verdict  still  appears  to  be 
contrary  to  the  evidence.  In  such  case 
the  court  would  not  decide  on  the  credit 
of  the  witnesses;  it  would  proceed  on 
the  admission  of  their  credit.  Ewing 
V.  Ewing,  2  Leigh  337;  Green  v.  Ashby, 
6  Leigh  135;  Goodman  v.  Richmond, 
etc.,  R.  Co.,  81  Va.  582;  McClung  v. 
Ervin,  22  Gratt.  519;  Slaughter  v.  Tutt, 
IS  Leigh  147;  Pasley  v.  English,  5 
Gratt.  141,  148;  Muse  v.  Stern,  82  Va. 
37;  Patteson  v.  Ford,  2  Gratt.  18,  27; 
Bell  V.  Snyder,  10  Gratt.  350,  353; 
Wickham  v.  Lewis,  13  Gratt.  427,  431; 
Pryor  v.  Kuhn,   12   Gratt.   615,  618. 

Language  Not  Decisive  as  to  Nature 
of  Certificate. — ^Words  used  in  the  bill 
will  not  be  held  decisive  of  the  char- 
acter of  the  certificate,  if  it  appear  from 
the  use  of  other  words,  or  from  the 
general  scope  of  the  certificate,  that 
the  ob.'ect  of  the  court  was  to  certify 
the  facts  and  not  the  evidence  merely. 
Girami  v.  Cullen,  20  Gratt.  439;  Jack- 
son V.  Henderson,  3  Leigh  197,  212. 

Though  the  bill  of  exceptions  pur- 
ports to  certify  the  facts,  if  the  facts 
are  contradictory  it  will  be  evident  that 
soch  bill  really  certifies  the  evidence 
and    the    court   must   proceed   accord- 


ingly. Pruner  v.  Com.,  82  Va.  115; 
Read  v.  Com.,  22  Gratt.  924;  Scott's 
Case,  77  Va.  344;  Carrington  v.  Ben- 
nett, 1  Leigh  340;  Ewing  v.  Ewing,  2 
Leigh  337;  McClung  v,  Ervin,  22  Gratt. 
519. 

If  the  bill  of  exceptions  purports  to 
certify  the  evidence  but  it  appears  that 
the  court  meant  to  certify  the  whole 
as  facts  proved,  the  bill  of  exceptions 
is  well  taken.  Mays  v.  Callison,  6  Leigh 
230;  Ewing  v.  Ewing,  2  Leigh  337; 
Rohr  V.  Davis,  9  Leigh  30;  McClung  v. 
Ervin,  22  Gratt.  519. 

2.  Certification  of  Evidence, 
a.  Duty  of  Court  to  Certify. 
(1)   In  Virginia. 

Former  Rule  in  Case  of  Verdict  and 
Denial  of  New  Trial.— It  was  formerly 
held,  in  Virginia,  that  where  the  evi- 
dence is  contradictory  the  court  which 
tried  the  case  could  not  be  required  to 
state  in  a  bill  of  exceptions  either  the 
evidence  or  the  facts  proved  by  the 
witnesses  respectively.  It  was  enough 
to  state  that  the  evidence  w^as  con- 
tradictory. Grayson  v.  Com.,  6  Gratt. 
712.  See  also,  Brooks  v.  Calloway, 
1**  Leigh  466;  Taliaferro  v.  Frank- 
lin, 1  Gratt.  332;  Pasley  v.  English,  5 
Gratt.  141;  Forkner  v,  Stuart,  6  Gratt. 
197. 

It  is  now,  however,  well  settled  in 
Virginia,  that  whenever,  after  verdict 
and  motion  for  new  trial  on  the  ground 
that  the  evidence  did  not  warrant  the 
verdict,  the  lower  court  can  not  or 
will  not  certify  the  facts,  it  must,  upon 
the  application  of  the  party  aggrieved, 
certify  the  evidence.  Powell  v.  Tarry, 
I'r  Va.  250,  260;  Dillard  v.  McCorkle, 
83  Va.  755,  3  S.  E.  383;  Muse  v.  Stern, 
82  Va.  33,  37;  Western  Union  Tel.  Co. 
V.  Powell,  94  Va.  268,  27  S.  E.  429. 
See  post,  "Where  Evidence  and  Not 
Facts  Certified,"  IX,  B. 

After  verdict  and  denial  of  new  trial, 
the  trial  court  must  certify  the  facts 
or  the  evidence,  if  asked  so  to  do.  Dil- 
ls rd  V.  McCorkle,  8^  Va.  755,  3  S.  E. 
383. 
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When  the  evidence  is  conflicting,  the 
court  may  refuse  to  certify  the  facts 
proved.  Powell  v.  Tarry,  77  Va.  250, 
citing  Grayson's  Case,  6  Gratt.  712,  7 
Gratt.  613;  Parish  v.  Reigle,  11  Gratt. 
697,  706;  Vaiden's  Case,  12  Gratt.  717, 
727;  Bull's  Case,  14  Gratt.  613;  Cald- 
well V.  Craig,  21  Gratt  132,  136;  Blos- 
ser  V.  Harshbarger,  21  Gratt.  214,  215. 

It  must,  however,  certify  the  evi- 
dence on  motion  of  any  suitor.  Powell 
V  Tarry,  77  Va.  250,  holding  that  the 
opinion  in  Grayson's  Case,  6  Gratt.  712, 
on  the  point,  was  mete  obiter  dictum 
and  not  sound  in  principle. 

Lack  of  time  or  lapse  of  memory  is 
nc  excuse  for  a  judge's  refusal  to  cer- 
tify the  evidence  on  the  trial  of  a  cause 
before  him,  or  to  perform  any  other 
duty  imposed  on  him  by  law.  Powell 
r.  Tarry,  77  Va.  250. 

The  court  can  not  require  counsel 
ti  agree  upon  a  statement  of  the  evi- 
dence as  a  condition  precedent  to  the 
certification  of  the  evidence.  This 
would  make  the  right  of  appeal  de- 
pendent upon  the  concurrence  of  the 
opposing  counsel  as  to  what  the  evi- 
dence was.  Dillard  v,  Dunlop,  83  Va. 
755,  3  S.   E.  383. 

Where  a  jury  is  waived  and  the  whole 
matter  of  law  and  fact  is  referred  to 
the  decision  of  the  court,  if  either  party 
desires  to  appeal  from  the  judgment  of 
the  court  the  usual  practice  is  to  pre- 
rent  by  bill  of  exceptions  a  statement 
of  all  the  evidence  before  the  court  T)e- 
low,  and  the  appellate  court  will  con- 
sider the  bill  as  a  demurrer  to  the  evi- 
dence. Lee  V.  Boak,  11  Gratt.  182; 
Mitchell  V,  Baratta,  17  Gratt.  445;  Claf- 
lin  V.  Steenbock,  18  Gratt.  ^^2.  844; 
Wright  V.  Rambo,  21  Gratt.  15»;  Hodge 
V.  First  Nat.  Bank,  22  Gratt.  51;  Joslyn 
V.  State  Bank,  86  Va.  287,  10  S.  E.  166. 
See  post,  "Where  Evidence  and  Not 
Facts  Certified,"  IX,  B. 

See,  however.  Western  Union  Tel. 
Co.  V.  Powell.  94  Va.  268,  27  S.  E.  429, 
where  it  is  held,  that  since  the  Code 
of  1887  went  into  effect,  a  case  at  law 
heard  and  determined  by  the  court,  as 


well  as  a  case  tried  by  jury,  may  be 
heard  in  the  appellate  court  either  upon 
a  certificate  of  facts,  or  of  the  evidence. 
In  either  case  the  court  should  certify 
the  facts  when  it  can  do  so,  but,  if  it 
bt  unable  or  unwilling  to  certify  the 
facts  because  evidence  is  conflicting  or 
complicated,  or  of  doubtful  credibility, 
it  should  certify  the  evidence.  See 
also,   Pryor  v.   Kuhn,   12  Gratt.  615. 

(2)    In  West  Virginia. 

Former  Rule  Where  New  Trial 
Asked    and    Evidence  Conflicting. — In 

West  Virginia,  at  least  prior  to  the 
acts  of  1891,  courts  still  followed  the 
authority  of  Grayson's  Case,  6  Gratt. 
712,  and  held,  that  after  verdict  and 
motion  for  new  trial  on  the  ground 
that  the  evidence  did  not  warrant  the 
verdict,  if  the  evidence  was  contra- 
dictory the  court  below  was  not  bound 
to  certify  the  facts  or  the  evidence 
further  than  was  sufficient  to  show  the 
pertinency  of  an  instruction  predicated 
on  it.  Renick  v.  Cor r ell,  4  W.  Va.  627; 
Morgan  v.  Fleming,  24  W.  Va.  186; 
Nease  v.  Capehart,  15  W.  Va.  299. 

A  bill  of  exceptions  to  the  judgment 
of  the  trial  court  granting  or  refusing 
a  new  trial,  on  the  ground  that  the  ver- 
dict is  or  is  not  warranted  by  the  evi- 
dence, should  properly  in  every  case 
state  the  facts  proved  on  the  trial  and 
not  the  evidence.  Morgan  v.  Fleming, 
24  W.  Va.   186. 

When  a  new  trial  is  asked  in  a  com- 
mon-law suit,  and  the  evidence  is  so 
conflicting  on  material  points  in  the 
case  that  the  appellate  court  would  not 
even  consider  the  statement  of  facts  if 
they  were  certified,  the  court  is  not 
bound  to  sign  any  bill  of  exceptions 
setting  out  such  conflicting  evidence. 
Poteet  V.  County  Commissioners,  etc., 
30  W.  Va.  58.  3  S.  E.  97;  State  v.  Cun- 
ningham, 33  W.  Va.  607,  11  S.  E.  76. 

By  §  9,  ch.  181,  W.  Va.  Code,  as 
amended  by  the  acts  of  1891,  it  was, 
however,  provided  that  "If  the  action 
or  opinion  of  the  court  be  upon  any 
question  involving  the  evidence  or  any 
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part  thereof,  either  upon  a  motion  for  a 
new  trial,  or  otherwise,  the  court  shall 
certify  all  the  evidence  touching  such 
question."  Poling  v.  Ohio  River  R. 
Co.,  38  W.  Va.  645,  18  S.  E.  782;  John- 
son V.  Burns,  39  W.  Va.  658,  20  S.  E. 
686;  Yeager  v.  Blucfield,  40  W.  Va.  484, 
21  S.  E.  752;  Mapel  v.  John,  42  W.  Va. 
30,  24  S.  E.  608;  Laidley  v.  Kanawha 
County  Court,  44  W.  Va.  566,  30  S.  E. 
109;  Deering  v.  Coberly,  44  W..  Va.  606, 
29  S.  E.  512;  Teel  v.  Ohio  River  R.  Co., 
49  W.  Va.  85,  38  S.  E.  518;  Buck  v. 
Newberry,  55  W.  Va.  681,  47  S.  E.  889. 
See  post,  "When  Evidence  and  Not 
Facts  Certified,"  IX,  B. 

"Under  §  9,  ch.  131,  all  the  evidence, 
and  not  the  facts  is  certified."  Poling 
■3.  Ohio  River  R.  Co.,  38  W.  Va.  645, 
18  S.  E.  782. 

In  Buck  V,  Newberry,  55  W.  Va.  681, 
4?  S.  E.  889,  it  was  held,  that  the  Code 
of  1899,  ch.  131,  §  9,  does  not,  even  if 
.t  could  do  so  under  the  constitution, 
direct  the  courts  as  to  what  effect  they 
shall  give  evidence  on  a  motion  for  a 
new  trial.  See  generally,  the  title 
MEW  TRIALS. 

By  §  3,  ch.  110,  of  the  West  Virginia 
Code,  1899,  relating  to  writs  of  pro- 
hibition and  certiorari,  it  is  provided 
:hat:  "In  every  case,  matter  or  pro- 
:eeding  before  a  county  court,  council, 
justice  or  inferior  tribunal,  in  which  a 
«vrit  of  certiorari  would  lie  according 
:o  the  provisions  of  the  preceding  sec- 
:ion,  the  majority  of  the  commission- 
ers composing  a  court,  or  the  justice 
Dr  the  officer  or  officers  presiding  over 
5uch  council  or  other  inferior  tribunal, 
shall  upon  request  of  either  party  in  a 
civil  case,  matter  or  proceeding,  or  the 
defendant  in  a  criminal  case,  matter  or 
proceeding,  certify  the  evidence  if  any 
which  may  have  been  heard,  and  sign 
bills  of  exceptions,  setting  forth  any 
rulings  or  orders  which  may  not  other- 
wise appear  of  record.  Such  certificate 
of  evidence  and  bills  of  exceptions  shall 
be  part  of  the  record  and  as  such  re- 
moved   and     returned    to    the    circuit 


court."  Board  of  Education  v.  Hop- 
kins, 19  W.  Va.  84;  Alderson  v.  Com- 
missioners, 32  W.  Va.  454,  9  S.  E.  863; 
Natural  Gas  Co.  v.  Healy,  33  W.  Va, 
102,  10  S.  E.  56;  Bee  v.  Seaman,  36 
W.  Va.  381,  15  S.  E.  173;  Womer  v. 
Ravenswood,  37  W.  Va.  287,  16  S.  E. 
488;  Arnold  v.  Lewis  County  Court, 
3S  W.  Va.  142,  18  S.  E.  476;  Grafton  v. 
Davisson,  45  W.  Va.  12,  29  S.  E.  1028 

Where  a  jury  is  waived  and  the  whole 
matter  of  law  and  fact  is  referred  to  the 
decision  of  the  court,  if  either  party 
desires  to  appeal  from  the  judgment  of 
the  court  by  writ  of  error  or  other- 
wise, the  usual  practice  in  West  Vir- 
ginia is  to  present  by  bill  of  excep- 
tions a  statement  of  all  the  evidence 
before  the  court  below.  Ramsberg  v. 
Erb,  16  W.  Va.  777,  783;  Wickes  v. 
Baltimore,  etc.,  R.  Co.,  14  W.  Va.  157; 
Nutter  V.  Sydenstricker,  11  W.  Va.  635. 
See  post,  "Where  Evidence  and  Not 
Facts  Certified,"  IX,  B. 

Where  the  parties  by  consent  waive 
a  jury  and  submit  the  whole  matter  of 
law  and  fact  to  the  court,  if  either 
party  be  dissatisfied  with  the  decision 
he  must  generally  have  the  whole  evi- 
dence certified  and  made  a  part  of  the 
record,  either  in  a  bill  of  exception  or 
in  some  other  manner  recognized  by 
law.  Ramsburg  v.  Erb,  16  W.  Va.  777. 
783;  Ramsburg  v.  Erb,  16  W.  Va.  787; 
Smith  V.  Townsend,  21  W.  Va.  486, 
493. 

b.  Mandamus  to  Compel  Certification. 
Mandamus  will   lie   to    compel     the 

court  to  certify  the  evidence  upon  re- 
fusal to  certify  the  facts  proved,  on 
the  ground  that  the  evidence  is  con- 
flicting. Dillard  v.  Dunlop,  83  Va.  755, 
3  S.  E.  383;  Powell  v.  Tarry,  77  Va. 
250. 

c.  Refusal  as  Error. 

Where,  after  service  of  mandamus 
upon  the  trial  judge  to  certify  the  facts 
or  the  evidence,  arid  his  refusal  to  do 
so,  the  record  of  the  case  is  presented 
ii\  the  petition  of  the  losing  party  to 
the  appellate  court,  it  will  reverse  the 
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judgment  complained  of  and  remand 
the  case  for  new  trial.  Dillard  v.  Dun- 
lop,  83  Va.  755,  3  S.  E.  383. 

**While  mandamus  will  lie  to  com- 
pel the  judge  to  certify  the  evidence 
when  he  shall  so  refuse,  it  is  also  error 
to  so  refuse,  of  which  any  party  in- 
jured may  complain  to  this  court,  and 
for  which  this  court  will  reverse  the 
judgment  of  the  court  below.  It  is 
the  right  of  a  suitor  to  have  the  evi- 
dence certified  to  this  court  in  a  case 
where  the  judge  refuses  to  certify  the 
facts  proved,  on  the  ground  that  the 
evidence  is  conflicting.  To  refuse  to 
dc  so,  is  to  deny  to  the  suitor  his  right 
of  appeal."  Dillard  v.  Dunlop,  83  Va. 
755,  3  S.  E.  383,  quoting  Powell  v. 
Tarry,  77  Va.  250. 

8.    Efifect  of  Failure  to  Certify  Either 
Fftcts  or  Evidence. 

On  an  exception  to  an  opinion  of 
the  court  overruling  a  motion  for  a 
new  trial  on  the  ground  that  the  ver- 
dict is  contrary  to  the  evidence,  if  the 
exception  states  neither  the  facts 
proved  nor  the  evidence  introduced  on 
the  trial,  nor  refers  to  another  bill  of 
exceptions  in  which  all  the  facts  or  evi- 
dence given  on  the  trial  is  shown  to 
be  stated,  the  appellate  court  can  not 
review  the  judgment  of  the  court  below. 
Washington,  etc.,  Tel.  Co.  v.  Hobson, 
15  Gratt.  122;  Ayres  v.  Rolins,  30  Gratt. 
105;  Valley  Mut.  Life  Ass'n  v.  Tee  wait, 
79  Va.  421;  Wright  v.  Smith,  81  Va. 
777;  Com.  v.  Brown,  90  Va.  671,  19  S. 
E  447;  Wustland  v.  Potter  field,  9  W. 
Va.  438;  Todd  v.  Gates,  20  W.  Va.  464. 

On  refusal  of  new  trial  the  motion 
for  which  was  on  the  ground  of  new 
evidence  discovered  since  the  verdict, 
a  bill  of  exceptions  which  does  not 
state  the  facts  proved  or  the  evidence 
at  the  trial  below,  is  not  well  taken. 
Callaghan  v.  Kippers,  7  Leigh  608. 

Where  there  is  a  motion  to  set  aside 
a  verdict  and  grant  a  new  trial  on  the 
ground  of  after-discovered  evidence, 
and  there  is  in  the  record  no  certificate 
of  the   evidence   or   facts   proven,   the 


bill  of  exceptions  raising  such  excep- 
tion will  not  be  considered  by  the  ap- 
pellate court,  it  being  impossible  to 
ascertain  whether  the  after-discovered 
testimony  is  merely  cumulative  or  is 
of  such  a  character  as  ought  to  produce 
a  different  result  on  a  new  trial.  Rut- 
ter  V.  Sullivan,  25  W.  Va.  427. 

4.    Necessity  for   Showing    That    All 
Facts  or  All  Evidence  Certified. 

On  refusal  to  set  aside  the  verdict 
as  contrary  to  the  evidence,  if  the  facts 
are  certified  the  bill  of  exceptions 
should  show  that  they  are  all  the  facts; 
if  the  evidence  is  certified  it  should  ap- 
pear that  all  the  evidence  is  certified. 
Otherwise  the  action  of  the  lower  court 
must  be  presumed  to  be  right.  Smith 
V.  Walker,  1  Call.  24  [28] ;  Willard  v. 
Overseers,  9  Gratt.  139;  Massie  v.  Com., 
30  Gratt.  841;  McArter  v,  Grigsby,  84 
Va.  159,  4  S.  E.  369;  Adams  v.  Hays, 
80  Va.  153,  9  S.  E.  1019;  Shewsbury  v. 
Miller,  10  W.  Va.  115,  116;  Hunter  v. 
Stewart,  23  W.  Va.  549;  Edgell  v.  Con- 
away,  24  W.  Va.  747;  State  v.  Ice.  34 
W.  Va.  244,  12  S.  E.  695;  Williamson 
V.  Hays,  35  W.  Va.  52,  12  S.  E.  1092. 

Where  a  bill  of  exceptions  certities 
the  evidence  given  and  not  the  facts 
proved,  and  where  it  does  not  appear 
that  the  evidence  certified  was  all  the 
evidence  before  the  jury  on  which  they 
found  their  verdict,  it  does  not  affirma- 
tively appear  that  the  verdict  is  con- 
trary to  evidence  nor  that  the  court 
below  committed  any  error  in  refusing 
to  grant  a  new  trial,  on  the  ground  that 
the  verdict  was  against  evidence.  Bank 
V,  Berkeley,  3  W.  Va.  386. 

Where  the  concluding  statement  in 
a  bill  of  exception  is  that  "the  forego- 
ing was  all  the  evidence  material  in 
the  cause,"  it  is  not  subject  to  objec- 
tion as  being  too  vague  and  uncertain 
on  the  ground  that  the  opinion  of  the 
court  below  ought  not  to  determine 
what  is  material  and  what  is  not.  This 
is  substantially  like  certifying  the  facts 
proved  instead  of  the  evidence  and  no 
material  fact  can  be  supposed  to  have 
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been  omitted  from  a  bill  so  certified 
by  the  court  with  the  presence  and 
aid  of  the  counsel  of  both  sides.  Bloss 
V.  Plymale,  3  W.  Va.  397. 

VIL  Prmaration,  Settlement 
and  Signature  of  Bill. 

A.    TIME   OF   PREPARATION. 
1.    General  Ride. 

Although  the  point  should  be  saved 
during  the  trial,  yet  the  bill  of  excep- 
tions may  be  drawn  up  and  presented 
for  settlement  and  signature  cither 
during  the  trial,  or  after  the  trial  is 
ended  and  during  the  term.  Jones  v. 
Lucas,  1  Rand.  268;  Coleman  v.  Lyne, 
4  Rand.  454;  Dickenson  v.  Davis,  2 
Leigh  401,  434;  Colgin  v.  Henley,  6 
Leigh  86;  Miller  v,  Holcomb,  9  Gratt. 
665;  Tayloe  v.  Smith,  10  Gratt.  557; 
Tarr  v.  Ravenscroft,  12  Gratt.  642,  651; 
Bull  V,  Com.,  14  Gratt.  613,  630;  Wash- 
ington, etc.,  Tel.  Co.  v.  Hobson,  15 
Gratt.  122;  Hill  v.  Bowyer,  18  Gratt. 
364,  380;  Thornton  v.  Com.,  24  Gratt. 
657,  672;  Martz  v.  Martz,  25  Gratt.  361; 
Peery  v.  Peery,  26  Gratt.  320;  Vaidcn 
V.  Stubblefield,  28  Gratt.  153;  Lambert 
V.  Cooper,  29  Gratt.  61;  Page  v.  Clop- 
ton,  30  Gratt.  415;  Danville  Bank  v. 
Waddill,  31  Gratt.  469;  Simmons  v. 
Simmons,  33  Gratt.  451;  Mitchell  v. 
Com.,  75  Va.  856,  865;  Liberty  Savings 
Bank  v.  Campbell,  75  Va.  534;  Strange 
V.  Strange,  76  Va.  240;  Powell  z;.  Tarry, 
77  Va.  250;  Price  v.  Com.,  77  Va.  396; 
Nickels  v.  Kane,  82  Va.  309;  Shipman 
V.  Fletcher,  83  Va.  349,  2  S.  E.  198; 
Cralle  v.  Cralle,  84  Va.  198,  6  S.  E.  12; 
Lawrence  v.  Com.,  86  Va.  573,  10  S. 
E.  840;  Bransford  v.  Karn,  87  Va.  242, 
1?  S.  E.  404;  Whalen  v.  Com.,  90  Va. 
544,  19  S.  E.  182;  Williams  v.  Com.,  93 
Va.  769,  773,  25  S.  E.  659;  Norfolk,  etc., 
R  Co.  V.  Ampey,  93  Va.  108,  25  S.  E. 
226;  Shacklett  v.  Roller,  97  Va.  639,  34 
S.  E.  492;  Todd  v.  Sykes,  97  Va.  143, 
194,  33  S.  E.  517;  Bank  v.  Preston,  97 
Va.  222,  33  S.  E.  546;  Tunis  Lumber 
Co.  V.  Dennis  Lumber  Co.,  97  Va.  682, 
34  S.  E.  613;  Nadenbousch  v.  Sharer, 
2  W.  Va.  285;  Cunningham  v.  Porter- 


field,  2  W.  Va.  447;  Robinson  v.  Pitzer, 
3  W.  Va.  335,  336;  Thompson  v.  Boggs, 

8  W.  Va.  63;  Wustland  v.  Potterfield, 

9  W.  Va.  439;  Hill  v.  Proctor,  10  W. 
Va.  59;  Reinhard  v.  Baker,  13  W.  Va. 
805;  Wickes  v.  Baltimore,  etc.,  R.  Co., 

14  W.  Va.  157,  165;  State  v.  Seabright, 

15  W.  Va.  590;  Perry  v.  Horn,  22  W. 
Va.  381;  Core  v.  Marple,  24  W.  Va. 
354,  355;  Fawcett  v.  Railway  Co.,  24 
W.  Va.  755;  Sammons  v.  Hawvers,  25 
W.  Va.  678;  Danks  v.  Rodeheaver,  26 
W.  Va.  274;  Dimmey  v.  Railroad  Co., 
27  W.  Va.  32,  51;  Gilmer  v.  Sydens- 
tricker,  42  W.  Va.  52,  24  S.  E.  566; 
Greenbrier  v,  Ochcltree,  44  W.  Va.  626, 
30  S.  E.  78. 

If  the  bill  of  exceptions  can  not  be 
drawn  at  once,  liberty  should  be  re- 
served to  do  so  during  the  term.  Dan- 
ville Bank  v.  Waddill,  31  Gratt.  469; 
Danks  v,  Rodeheaver,  26  W.  Va.  274. 

If  an  exception  to  the  ruling  of  the 
court  excluding  a  witness,  is  taken  at 
the  time,  the  bill  of  exceptions  may  be 
prepared,  and  signed  and  sealed  after 
the  verdict  and  judgment.  And  if  the 
counsel  of  the  parties  do  not  agree  as 
to  the  fact  whether  the  exception  was 
taken  at  the  time,  the  court,  not  re- 
membering, may  certify  the  facts;  and 
the  entry  of  the  clerk  in  the  memoran- 
dum stating  that  the  exception  was 
taken  on  the  trial,  the  court  was  right 
in  certifying  the  facts,  and  the  appel- 
late court  may  consider  the  question 
raised  by  the  bill  of  exceptions.  Martz 
V.  Martz,  25  Gratt.  361. 

Delajdng  Trial  for  Preparation  of 
Bill. — Whether  the  court  shall  allow 
the  trial  to  be  stopped  to  enable  coun- 
sel to  prepare  a  bill  of  exceptions,  is  a 
matter  within  its  discretion.  Jones  v. 
Com.,  87  Va.  63,  69,  12  S.  E.  226;  Naden- 
bousch V.  Sharer,  2  W.  Va.  285. 

It  is  not  error  for  the  court  to  refuse 
to  stop  the  trial  to  enable  the  coun- 
sel for  prisoner  to  prepare  a  bill  of 
exceptions  as  the  same  might  be  pre- 
pared after  verdict.  Jones  v.  Com.,  87 
Va.  63,  12  S.  E.  226. 
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In  a  prosecution  for  a  felony,  where 
the  trial  has  been  protracted,  and 
much  evidence  introduced,  and  it  will 
consume  much  time  in  preparing  a  bill 
of  exceptions,  the  court  may  prop- 
erly refuse  to  delay  the  trial  to  per- 
mit the  counsel  to  prepare  the  bill  of 
exceptions,  and  postpone  its  prepara- 
tion until  the  case  is  submitted  to  the 
jury.  Coleman  v.  Com.,  25  Gratt.  865, 
865. 

"According  to  our  practice,  it  is  not 
necessary  that  a  bill  of  exceptions 
should  be  tendered  immediately  on  the 
transpiring  or  happening  of  the  action 
of  the  court  to  which  a  party  excepts. 
It  is  true,  that  when  the  character  of 
the  exceptions  is  such  that  little  delay 
is  occasioned  by  the  preparation  of  the 
bill  of  exceptions,  it  is  sometimes  im- 
mediately prepared  and  disposed  of; 
and  in  such  case,  a  memorandum  of 
the  transactions  is  usually  made  in  the 
minutes  of  the  proceedings  of  the  day. 

"But  as  in  a  great  number,  perhaps 
a  majority  of  cases,  serious  delay  and 
inconvenience  would  result  from  stop- 
ping the  progress  of  the  trial  to  pre- 
pare bills  of  exceptions  to  the  rulings 
of  the  court,  a  practice  sanctioned  by 
long  usage,  has  prevailed,  for  the 
counsel  desiring  to  except  to  any  opin- 
ion of  the  court  given  against  them  on 
the  trial,  simply  to  state  to  the  court 
that  they  intend  to  save  the  point,  and 
ask  the  court  to  note  the  exception, 
and  afterwards  during  the  term  to  pre- 
pare the  bill  of  exceptions,  and  tender 
it  to  the  court  for  its  signature.  Such 
was  the  practice  which  prevailed  under 
our  law  of  1819,  which  follows  sub- 
stantially the  provisions  of  the  statute 
of  Westm.  2,  13  Edw.  1,  ch.  31.  I  do 
not  think  that  any  such  change  in  the 
law  has  been  introduced  by  the  8th 
section  of  chapter  177  of  the  present 
Code,  as  requires  us  to  declare  that 
such  a  practice  is  no  longer  to  be  al- 
lowed." Washington,  etc.,  Tel.  Co.  v. 
Hobson,  15  Gratt.  122. 

Effect  of  Stopping  Trial  for  Prepara- 
tion and  Signature. — ^Though  it  is  not 


necessary  to  stop  the  progress  of  a 
trial  to  prepare  a  bill  of  exceptions, 
yet  at  least  the  point  should  be  saved 
before  the  jury  retires,  and  the  bill 
may  be  then  prepared  and  signed  after- 
wards; but  when  exception  is  taken 
and  the  progress  of  the  trial  stopped 
for  the  purpose,  and  the  bill  is  then 
prepared  and  signed,  the  parties  may 
well  rely  on  the  case  thus  made  by  the 
record  and  shape  their  course  accord- 
ingly. In  such  case  it  would  not  be 
error  in  the  court  after  the  verdict  had 
been  rendered,  to  refuse  to  amend  the 
bill  of  exceptions,  notwithstanding  in 
general  where  the  exception  has  been 
taken  before  the  jury  retired  but  the 
bill  not  drawn  up  and  signed  till  after 
the  verdict,  the  court  may  correct  the 
bill  to  conform  to  the  truth.  Robin- 
son V.  Pitzer,  3  W.  Va.  335. 
2.  After  Term  at  Which  Final  Judg- 
ment Rendered. 

In  Absence  of  Statute. — In  the  ab- 
sence of  statute  a  court  has  no  author- 
ity to  sign  bills  of  exceptions  in  a 
cause  after  the  end  of  the  term  at 
which  final  judgment  is  rendered. 
Winston  v.  Giles,  27  Gratt.  530;  Vir- 
ginia, etc.,  Co.  V.  Rich  Patch  Iron  Co., 
98  Va.  700,  37  S.  E.  280. 

If  an  exception  to  the  ruling  of  the 
court  excluding  a  witness,  is  taken  at 
the  time,  the  bill  of  exceptions  may  be 
prepared,  sign-d  and  settled  after  ver- 
dict and  judgment;  but  this  must  be 
done  before  the  end  of  the  term  at 
which  final  judgment  is  rendered. 
Martz  V.  Martz,  25  Gratt.  361;  Alder- 
son.  r.  Cunningham,  33  W.  Va.  607,  11 
S.  E.  76. 

A  bill  of  exceptions  can  not  be  prop- 
erly or  regularly  added  to  the  record 
of  a  case  after  that  case  has  been 
ended  by  a  final  judgment  rendered 
therein.  Winston  v.  Giles,  27  Gratt. 
530,  534;  Moses  v.  Cromwell,  78  Va. 
673;  Suffolk  v.  Parker,  79  Va.  660: 
Danville  Bank  v.  Waddill,  31  Gratt. 
469,  477;  Jones  v.  Com.,  87  Va.  63.  12 
S.  E.  226;  Wickes  v^.  Baltimore,  etc., 
R.  Co..  14  W.  Va.  157,  166. 
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In  an  action  at  law,  which  is  sub- 
mitted to  the  judgment  of  the  court 
without  a  jury,  the  court  renders  a 
judgment,  to  which  one  party  excepts, 
and  it  being  near  the  end  of  the  term, 
the  court  gives  the  counsel  time,  until 
the  first  day  of  the  next  term,  to  pre- 
pare the  bill  of  exceptions;  but  judg- 
ment is  entered.  The  court  can  not 
give  such  leave,  s^nd  the  bill  of  excep- 
tions can  not  be  made  a  part  of  the 
record.  Winston  v,  Giles,  27  Gratt. 
530. 

Even  if  the  court  had  authority  to 
give  the  time  until  a  day  certain  in  the 
next  term  to  prepare  the  bill  of  excep- 
tion, if  the  bill  of  exception  is  not 
tendered  to  the  court  on  that  day,  it 
can  not  afterwards  be  received.  Win- 
ston V.  Giles,  27  Gratt.  530. 

"The  usual  practice  is  to  give  notice 
of  the  exception  at  the  time  the  de- 
cision is  made,  and  reserve  liberty, 
with  the  permission  of  the  judge,  to 
draw  up  and  present  the  bill  for  set- 
tlement and  sign»ature  either  during 
the  trial  or  after  trial  and  during  the 
term,  as  may  be  allowed  or  directed 
by  the  judge.  The  bill  should  be  pre- 
sented and  signed  at  least  during  the 
term  at  which  final  judgment  is  en- 
tered in  the  suit  or  other  proceeding 
in  which  the  exception  is  taken,  and  it 
will  be  disregarded  in  the  appellate 
court  if  signed  after  the  end  of  such 
term,  although  signed  pursuant  to  a 
previous  order  allowing  it,  unless  per- 
haps such  order  be  made  by  consent 
of  parties  entered  of  record.  Winston 
V.  Giles,  27  Gratt.  530,  535."  Page  v. 
Clopton,  30  Gratt.  415. 

In  cases  where  it  may  be  important 
to  give  time  until  the  next  term  to 
prepare  the  bill  of  exceptions,  the  case 
should  be  kept  open,  and  the  judgment 
should  not  be  entered  until  the  next 
term.  Winston  v.  Giles,  27  Gratt.  530; 
Welty  V.  Campbell,  37  W.  Va.  797,  17 
S.  E.  312;  Virginia,  etc.,  Co.  v.  Rich 
Patch  Iron  Co.,  98  Va.  700,  37  S.  E. 
280;  Hudgins  v.  Simon,  94  Va.  659,  27 
S.   E.  606. 


In  West  Virginia  previous  to  the  act 
of  March  12,  1891,  which  took  effect 
at  the  expiration  of  ninety  days  from 
its  passage,  the  rule  of  practice  was 
that  bills  of  exception  might  be  signed 
by  the  judge  presiding  at  the  trial  be- 
fore the  close  of  the  term  at  which 
final  judgment  was  rendered,  but  not 
afterwards.  Welty  v,  Campbell,  37  W. 
Va.  797,  17  S.  E.  312;  State  v.  Cun- 
ningham, 33  W.  Va.  607,  11  S.  E.  76; 
State  V.  McGlumphy,  37  W.  Va.  805, 
17  S.  E.  312;  Richmond  v.  Henderson, 
48  W.  Va.  389,  37  S.   E.  656. 

"If  the  judge  of  the  court  adjourns 
his  court  to  a  future  day,  according  to 
and  by  authority  of  the  said  6th  sec- 
tion of  chapter  15  of  the  acts  of  the 
legislature  of  1872-3,  the  term  of  said 
court,  quoad  a  judgment  rendered  by 
such  court  in  a  cause  before  or  during 
the  day  on  which  such  adjournment 
becomes  final,  is  ended.  And  it  is  not 
competent  ordinarily  for  such  court,  or 
the  judge  thereof,  thereafter  at  the 
adjourned  term,  or  any  other  term,  to 
receive  a  bill  of  exceptions  and  sign  it 
and  make  it  a  part  of  the  record  in  the 
cause,  in  which,  judgment  was  so 
rendered."  Wickes  v.  Baltimore,  etc., 
R.  Co.,  14  W.  Va.  157. 

Under  Statute. — The  Virginia  acts  of 
1901,  p.  186,  amending  §  3385  of  the 
Code,  (Va.  Code,  1904,  §  3385),  provi'de 
that  "Any  bill  of  exceptions  may  be 
tendered  the  judge  and  signed  by  him, 
either  during  the  term  at  which  the 
opinion  of  the  court  is  announced,  to 
which  exception  is  taken,  or  in  vaca- 
tion, within  thirty  days  after  the  end 
of  such  term,  or  at  such  other  time  as 
the  parties,  by  consent  entered  of 
record,  may  agree  upon."  Lynchburg, 
etc..  Mills  V,  Stanley,  102  Va.  592,  46 
S.    E.   908. 

The  act  of  February  15,  1901,  was 
intended  to  extend  the  time  within 
which  bills  of  exception  could  be  ten- 
dered and  signed.  Until  final  judgment 
is  rendered  the  case  is  open  for  the 
purpose  of  perfecting  exceptions  taken 
to   rulings    during   the   trial.     The   act 
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extends  the  time  in  which  they  may  be 
perfected  for  thirty  days  beyond  final 
judgment,  or  until  such  time  as  the 
parties  shall  agree  of  record  to  extend 
it.  Lynchburg,  etc.,  Mills  v.  Stanley, 
102  Va.  592,  46  S.  E.  908. 

Where  an  action  is  argued  and  sub- 
mitted at  one  term  of  a  court  and  de- 
cided at  a  later  term,  the  parties  have 
thirty  days  after  the  final  judgment 
within  which  to  perfect  exceptions 
duly  taken  during  the  trial  of  the  cause 
at  the  prior  term.  The  bills  do  not 
have  to  be  signed  within  thirty  days 
from  the  adjournment  of  the  term  of 
the  court  at  which  the  decisions  were 
rendered.  If  such  a  construction  of 
the  statute  were  to  prevail,  the  result 
would  be  that  the  act  which  was  plainly 
intended  to  enlarge  the  time,  would 
be  converted  into  2^  means  of  curtail- 
ing, by  giving  litigants  less  time  in 
which  to  perfect  their  bills  of  excep- 
tions than  they  had  before  the  act  was 
passed.  Lynchburg,  etc..  Mills  v. 
Stanley,  102  Va.  592,  46  S.  E.  908. 

In  West  Virginia  under  ch.  131,  §  9, 
of  the  Code  of  1899,  the  bill  may  be 
made  up  either  before  the  close  of  the 
term  at  which  final  judgment  is  ren- 
dered or  within  thirty  days  after  the 
close.  State  v,  McGlumphy,  37  W.  Va. 
805,  17S.  E.  315;  Griffith  v.  Corrothers, 
42  W.  Va.  59,  24  S.  E.  569. 

Under  this  act  4  bill  of  exceptions 
may  be  signed  within  thirty  days  after 
the  close  of  the  term.  State  v.  Mc- 
Glumphy, 37  W.  Va.  805,  17  S.  E.  312, 
315;  Richmond  v.  Henderson,  48  W. 
Va.  389,  37  S.  E.  656;  Jordan  v,  Jordan, 
48  W.  Va.  600,  37  S.  E.  556. 

The  provision  of  §  9,  ch.  131,  W.  Va. 
Code,  1891,  allowing  a  bill  of  excep- 
tions to  be  made  within  thirty  days 
after  the  term,  is  applicable  to  crim- 
inal as  well  as  civil  cases.  State  v, 
McGlumphy,  37  W.  Va.  805,  17  S.  E. 
312,  315. 

The  statute  allowing  a  circuit  judge 
to  sign  a  bill  of  exceptions  within 
thirty  days  after  the  close  of  the  term, 


does  not  apply  to  justices.  Richmond 
V,  Henderson,  48  W.  Va.  389,  37  S.  E. 
656. 

A  justice's  court  has  no  term.  When 
a  case  is  ended  by  final  judgment  the 
functions  of  the  justice  are  obviously 
at  an  end,  and  the  justice  can  there- 
after do  nothing  to  change  the  record 
of  that  trial,  or  make  a  part  of  that 
record  what  was  not  such  before.  If 
he  can  sign  and  date  the  certificate  of 
facts  the  next  day,  he  can  do  it  the 
next  week,  and  thus  violate  the  stat- 
ute which  requires  judgment  to  be 
entered  upon  a  verdict  within  twenty- 
four  hours  of  the  verdict.  Bee  v.  Sea- 
man, 36  W.  Va.  381,  15  S.  E.  173; 
Richmond  v.  Henderson,  48  W.  Va. 
389,  37  S.  E.  656. 

Even  under  the  act  of  1891,  a  court 
has  no  power  to  grant  more  than 
thirty  days*  time  after  a  term  at  which 
final  judgment  is  rendered  for  sign- 
ing a  bill  of  exceptions,  and  bills 
signed  after  thirty  days  from  the  close 
of  such  term  are  signed  without  juris- 
diction, and  are  no  part  of  the  record. 
Jordan  v.  Jordan,  48  W.  Va.  600,  37 
S.   E.  556. 

Where  a  cause  has  been  tried,  result- 
ing in  a  verdict  for  the  defendant,  and 
a  motion  to  set  aside  the  verdict  has 
prevailed,  a  hew  trial  has  been 
awarded,  and  the  record  shows  that 
the  defendant  excepted,  and  at  a  sub- 
sequent term  of  the  court  a  new  trial 
has  taken  place  before  another  judge, 
resulting  in  a  verdict  for  the  plaintiff, 
and  the  defendant  moves  to  set  aside 
the  verdict,  and,  his  motion  being  un- 
successful, he  excepts,  and  counsel 
agree  that  two  bills  of  exception  may 
be  signed  within  ninety  days,  setting 
out  the  facts  on  both  trials,  and  the 
court  enters  an  order  showing  that 
said  bills  were  signed,  the  judge  who 
presided  at  the  first  trial  can  not  be 
compelled,  within  ninety  days,  or  at 
any  other  time,  by  mandamus,  to  sign 
the  bill  of  exceptions  which  pertains 
to  said  first  trial.  Welty  v.  Campbell, 
37  W.  Va.  797,  17  S.  E.  312. 
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B.  PRESENTATION  TO  JUDGE. 

The  exceptions  having  been  noted 
at  the  time  the  decision  is  given,  and 
the  bill  having  been  made  out,  such 
bill  is  to  be  handed  to  the  judge  at 
some  time  during  the  term,  for  any 
corrections  or  amendments  which  he 
may  be  able  to  suggest.  State  v.  Cun- 
ningham, 33  W.  Va.  607,  11  S.  E.  76. 

"The  bill  is  'handed  to'  the  judge, 
or,  as .  Judge  Green  expresses  it  [in 
Poteet  V,  County  Commissioners,  etc., 
30  W.  Va.  58,  3  S.  E.  97],  'the  judge 
takes  the  bill  ^s  presented.*"  State 
V.  Cunningham,  33  W.  Va.  607,  11  S. 
E.   76. 

C.  SETTLEMENT. 

1.   Definition  and  Nature  of  Proceed- 
ing. 

By  settling  a  bill  of  exceptions,  when 
presented  by  counsel,  is  meant  that 
the  court  below  shall  take  the  bill  as 
presented,  striking  from  it  no  facts  or 
statements  however  impertinent  or 
immaterial  the  court  may  consider 
them,  if  such  statements  or  facts  are 
correctly  stated;  and,  if  any  facts  or 
statements  are  incorrectly  stated,  they 
must  be  altered  by  the  court  only  by 
changing  the  bill  of  exceptions  so  far 
as  to  make  the  statements  or  facts 
correct,  taking  care  to  strike  out  of 
the  bill  no  part  or  any  statements  or 
any  facts  further  than  is  necessary  to 
make  k  correspond  s^ccurately  with 
the  truth.  Poteet  v.  County  Commis- 
sioners, etc.,  30  W.  Va.  58,  3  S.  E.  97; 
State  V.  Cunningham,  33  W.  Va.  607, 
11  S.  E.  76. 

If  there  be  any  statement  in  the  bill, 
or  any  facts  stated  which  are  without 
any  basis  of  truth,  then,  and  then  only, 
can  they  be  properly  stricken  out  en- 
tirely, and  the  court  will,  if  necessary, 
modify  such  bill  by  adding  to  it  any 
statement  or  fact  which  it  regards  as 
material,  which  has  been  omitted  in 
such  bill  of  exceptions.  Poteet  v. 
County  Commissioners,  etc.,  30  W.  Va. 
58,  3  S.  E.  97;  State  v.  Cunningham,  33 
W.  Va.  607,  11  S.  E.  76. 


Examination  of  Bill  at  Chambers. — 

There  is  no  rule  of  practice  which  pro- 
hibits the  court  or  the  judge  from  tak- 
ing exceptions,  instructions,  and  other 
pleadings  to  his  office  or  library  for 
the  purpose  of  examining  them,  con- 
sulting authority,  and  passing  upon 
them.  Before  doing  so,  it  is  proper  to 
hear  counsel  upon  them.  State  v.  Cun- 
ningham, 33  W.  Va.  607,  11  S.  E.  76. 

"I  can  not  find  it  an3rwhere  insisted 
that  the  bill  must  only  be  examined  or 
considered  in  banc,  and  that  it  can  not 
be  carried  into  the  chamber  or  library 
by  the  judge."  State  v.  Cunningham, 
33  W.  Va.  607,  11  S.  E.  76. 

2.  Duty  of  Court  to  Settle. 

Originally  it  was  supposed  that  the 
judge  was  only  bound  to  sign  the  bill 
when  a  true  one  was  presented  to  him, 
and,  when  there  was  any  objection  to 
it,  that  he  was  not  to  aid  in  its  correc- 
tion, s^nd  might  therefore  refuse  to 
sign  it.  The  practice,  however,  for  a 
long  time  has  been  otherwise.  Page 
V.  Clopton,  30  Gratt.  415,  427;  Poteet 
V.  County  Commissioners,  etc.,  30  W. 
Va.  58,  3  S.  E.  97. 

The  duty  of  the  judge  is  not  ended 
and  fully  discharged  when  he  merely 
refuses  to  sign  a  particular  bill  ten- 
dered, on  the  ground  that  the  truth 
of  the  case  is  not  fairly  stated  therein. 
He  should  go  further.  He  should  pro- 
ceed, with  the  aid  of  counsel,  to  settle 
the  bill,  and,  when  settled  to  sign  it. 
Poteet  V.  County  Commissioners,  etc., 
30  W.  Va.  58,  3  S.  E.  97;  Page  v.  Clop- 
ton, 30  Gratt.  415,  427;  Collins  v. 
Christian,  92  Va.  731,  24  S.  E.  472; 
Douglas  V.  Loomis,  5  W.  Va.  542. 

"If  the  bill  presented  is  not  truthful 
and  fair,  the  judge  should  alter  it, 
making  it  such,  or  suggest  what  alter- 
ations should  be  made,  where  such 
alteration  can  be  made  in  the  dr^ft; 
or,  when  necessary,  he  may  require  it 
to  be  redrafted  in  accordance  with 
such  suggestions;  for  he  is  not  bound 
to  sign  a  bill  that  is  not  true."  Page 
V.    Clopton,   30    Gratt.   415,   427. 
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Duty  of  Court  to  Certify  Evidence. 

— See  ante,  "Certification  of  Evidence," 

VI,   B,  2. 

3.  Time  of  Settlement 

Bills  of  exceptions  may  be  settled 
at  any  time  during  the  term.  State 
V.  Cunningham,  33  W.  Va.  607,  11  S. 
E.    76. 

D.    SIGNATURK 
1.    Necessity. 

A  bill  of  exceptions  without  the  sig- 
nature of  the  judge  is  fatally  defective; 
for  without  his  signature  it  does  not 
become  a  part  of  the  record.  Com  v. 
Hall,  8  W.  Va.  259;  Henry  v.  Davis, 
13  W.  Va.  230;  Shanks  v.  Fen  wick, 
2  Munf.  478;  Adkins  v.  Globe  Fire  Ins. 
Co.,  45  W.  Va.  384,  32  S.  E.  194;  Clark 
V.   Com.,  90  Va.  360,   18   S.   E.  440. 

Exceptions  to  be  of  any  avail,  must 
not  only  be  drawn  up  so  as  to  dis- 
tinctly present  the  ruling  objected  to, 
but  must  be  signed  by  the  judge. 
Roanoke,  etc.,  Co.  v.  Karn,  80  Va.  589; 
Fry  V.  Leslie,  87  Va.  269,  12  S.  E. 
671;  Trumbo  v.  Street  Car  Co,,  89 
Va.  780,  17  S.  E.  124;  Clark  v.  Com., 
HO  Va.  360,  18  S.  E.  440;  Whalen  v. 
Com.,  90  Va.   544,  19  S.   E.  182r. 

Signature  by  All  Judges  Present — 
A  bill  of  exceptions  to  the  opinion  of 
the  court  (two  judges  being  present) 
is  not  sufficient  unless  signed  by  both 
judges.  Gordon  v.  Browne,  3  Hen.  & 
M.  219. 
S.   Duty  of  Court  to  Sign. 

General  Rule. — If  a  bill  of  excep- 
tions be  tendered  as  to  the  ruling  of 
the  court  at  the  trial,  and  if  it  fully 
state  the  facts  (if  the  truth  of  the  case 
be  fairly  stated  therein),  the  judge 
must  sign  it,  and  it  must  be  made  a 
part  of  the  record  of  the  case.  Va. 
Code,  1904,  §§  3385,  4050;  W.  Va.  Code, 
1899,  ch.  131,  §  9.  Robertson  v.  Com., 
1  Va.  Dec.  839,  840. 

"In  either  of  the  cases  in  which 
bills  of  exceptions  are  allowed,  that  is, 
in  the  trial  of  the  case  at  law,  or  in 
a  criminal  case  or  proceeding  for  con- 
tempt in  which  a  writ  of  error  lies  to 


a  higher  court,  if  the  party  excepts,  as 
he  may,  to  an  opinion  or  judgment  of 
the  court  in  due  time,  and  tenders  in 
due  time  his  bill  of  exceptions,  the 
judge  is  required  to  sign  the  bill,  'ii 
the  truth  of  the  case  be  fairly  stated 
therein.'  If  the  conditions  of  the  stat- 
ute are  satisfied,  the  right  of  the  part) 
is  clear  and  the  duty  of  the  judge 
equally  clear,  and  it  is  imperative.  He 
has  no  discretion  in  the  matter.  The 
language  of  the  law  is,  he  'shall  sign.'" 
Page  V.  Clopton,  30  Gratt.  415. 

When  the  court  has  settled  the  bill 
of  exceptions,  it  is  its  duty  to  sign  such 
bill  of  exceptions,  and  make  it  a  part 
of  the  record,  whereon  the  case,  mat- 
ter, or  proceeding  can  be  reviewed 
Poteet  V.  County  Commissioners,  etc. 
30  W.  Va.  58,  3  S.  E.  97;  State  v.  Cun- 
ningham, 33  W.  Va.  607,  11  S.  E.  76. 

When  Signature  Properly  Refused 
— "It  is  not  the  duty  of  the  judge  who 
presides  at  the  trial,  to  sign  a  bill  of 
exceptions  not  confined  to  the  legal 
effect  of  the  evidence,  and  which, 
therefore,  will  not  be  considered  by 
the  appellate  court.  On  the  contrary, 
it  is  his  duty  to  refuse  to  sign  it." 
Taliaferro  v.  Franklin,  1  Gratt.  332. 
See  post,  "Mandamus  to  Compel  Per- 
formance of  Duty  by  Judge,"  VII,  E. 
8.   Time  of  Signature. 

See  ante,  "Time  of  Preparation," 
VII.  A. 

E.  MANDAMUS  TO  COMPEL  PER- 
FORMANCE OF  DUTY  BY 
JUDGE. 

In  General. — A  writ  of  mandamus 
will  lie  to  compel  the  judge  to  sign 
bills  of  exception  in  a  case,  if  "the 
truth  of  the  case  be  fairly  stated 
therein."  Shanks  v.  Fenwick,  2  Munf. 
478;  Vaughan  v.  Doe,  1  Leigh  287; 
Jackson  v.  Henderson,  3  Leigh  197; 
Taliaferro  v.  Franklin,  1  Gratt.  332; 
Page  V.  Clopton,  30  Gratt.  415;  East- 
ham  V.  Holt,  43  W.  Va.  599,  27  S.  E. 
883. 

In  Taliaferro  v.  Franklin,  1  Gratt. 
332,  the  court  was  of  the  opinion  that 
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the  proper  remedy  to  compel  a  judge 
to  sign  a  bill  of  exceptions  when  ten- 
dered wj^s  by  special  writ  grounded 
on  the  statute,  and  that  the  appellate 
court  might  frame  the  writ  under 
power    conferred   by   the    Code. 

If  a  judge  refuses  to  proceed  to  set- 
tle the  matter  of  the  bill  objected  to, 
he  may  be  compelled  by  mandamus  to 
act,  just  as  in  the  case  of  refusal  to 
sign  a  proper  bill.  Page  v,  Clopton, 
30  Gratt.  415,  427;  Poteet  v.  County 
Commissioners,  etc.,  30  W.  Va.  58,  3 
S.  E.  97;  Collins  v.  Christian,  92  Va. 
731,  24  S.  E.  472;  Douglass  v,  Loomis, 
5  W.  Va.  542. 

By  the  West  Virginia  Code,  1899, 
ch.  131,  §  9,  "if  any  judge  refuse  to 
sign  such  bill  of  exceptions,  he  may  be 
compelled  to  do  so,  by  the  court  of 
appeals  by  mandamus;  in  which  case 
the  bill  of  exceptions  shall  be  a  part 
of  the  record,  to  the  same  extent  as 
if  it  had  been  signed  by  the  judge  at 
the  proper  time." 

Section  48,  ch.  39,  of  the  West  Vir- 
ginia Code,  1899,  specially  provides 
that,  if  a  commissioner  of  a  county 
court  refuses  to  sign  a  bill  of  excep- 
tions which  states  the  truth  of  the 
case,  he  may  be  compelled  to  do  so  by 
the  circuit  court  of  the  county  by  man- 
damus. State  V.  Cunningham,  33  W. 
Va.  607,  11  S.  E.  76. 

Conclusiveness  of  Return  That  Bill 
Docs  Not  Truly  State  Facts.— A  judge 
will  not  be  compelled  by  mandamus 
to  sign  a  bill  of  exceptions,  when  he 
alleges  in  his  return  to  the  conditional 
writ,  that  the  bill  does  not  truly  state 
the  facts.  Douglass  v,  Loomis,  5  W. 
Va.  542;  State  v.  Cunningham,  33  W. 
Va.  607,  11  S.  E.  76;  Cummings  v. 
Armstrong,  34  W.  Va.  1,  11  S.  E.  742. 

The  judges  have  sole  power  of  de- 
termining whether  the  bill  is  true  or 
not;  their  return  to  the  writ  being 
conclusive  of  the  case,  and  not  liable 
to  be  passed  upon  by  a  jury.  Doug- 
lass V.  Loomis,  5  W.  Va.  542;  State  v. 
Cunningham,  33  W.  Va.  607,  11  S.  E. 


76;  Poteet  r.  County  Commissioners, 
etc.,  30  W.  Va.  58,  3  S.  E.  97;  Morgan 
V.   Fleming,  24   W.  Va.   186,   187. 

The  rule  is  equally  applicable  to 
courts  of  inferior  jurisdiction.  Poteet 
V,  County  Commissioners,  etc.,  30  W, 
Va.  58,  3  S.  E.  97;  State  v.  Cunning- 
ham, 33  W.  Va.  607,  11  S.  E.  76. 

Where  the  respondent,  a  county 
commissioner  in  reply  to  the  rule  to 
show  cause  why  he  should  not  be 
fined  for  contempt  because  of  his  re- 
fu52(l  to  sign  a  bill  of  exception  in  the 
proper  case,  replies  that  he  did  not 
sign  the  bill  as  presented,  because  it 
did  not  truly  state  the  facts;  nor  did 
he  sign  the  bill  which  the  other  com- 
missioners settled  and  signed  as  the  act 
of  the  board,  for  a  similar  reason;  but 
that  he  did  settle  and  sign  the  bill 
which  accompanies  his  answer,  and 
which  he  says  does  truly  state  the 
facts  as  they  were  proved  or  occurred; 
held,  this  return  is  conclusive,  and  can 
not  be  traversed  by  the  state  or  the  re- 
lator in  this  proceeding.  State  v.  Cun- 
ningham, 33  W.  Va.  607,  11  S.  E.  76. 

See,  however,  Collins  v.  Christian,  93 
Va.  1,  24  S.  E.  472,  in  which  it  was 
held,  that  if,  on  application  for  a  man- 
damus to  compel  a  judge  to  sign  a 
bill  of  exceptions,  he  answers  that  he 
refused  to  sign  the  bill  because  it  did 
not  state  the  truth  of  the  case,  and 
the  relator  traverse  this  answer,  an 
issue  of  fact  is  presented,  to  be  de- 
termined upon  the  evidence,  whether 
the  bill  did  correctly  set  forth  the  truth 
of  the  case. 

VIIL  Becordation. 

A.    NECESSITY. 

In  General. — When  alleged  bills  of 
exception  are  not  properly  certified  and 
made  part  of  the  record,  the  appellate 
court  will  not  consider  the  grounds  of 
error  thereby  presented.  Phelps  v. 
Smith,  16  W.  Va.  522;  Griffith  v.  Cor- 
rothers,  42  W.  Va.  59,  24  S.  E.  569; 
Furbee  v.  Shay,  46  W.  Va.  736,  34  S. 
E.  746;  Craft  v.  Mann,  46  W.  Va.  478. 
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33  S.  E.  260,  269;  Koontz  v.  Koontz, 
47  W.  Va.  31,  34  S.  E.  752;  Ketterman 
V.  Dry  Fork  R.  Co.,  48  W.  Va.  606, 
37  S.   E.   683. 

Merely  Copying  into  Record  Insuffi- 
cient— A  paper  purporting  to  be  a  bill 
of  exceptions  and  copied  into  the  rec- 
ord 48  such  will  not  be  regarded  or 
treated  by  the  appellate  court  as  a 
part  of  the  record  unless  the  record 
shows  that  it  was,  in  the  manner  pre- 
scribed by  law,  made  a  part  of  the 
record.  Roanoke,  etc.,  Co.  v.  Karn, 
80  Va.  589;  Phelps  v.  Smith,  16  W. 
Va.  522;  Bank  v.  Showacre,  26  W.  Va. 
48;  Pegram  v,  Stortz,  31  W.  Va.  220, 
6  S.  E.  485;  Winters  v.  Null,  31  W. 
Va.  450,  7  S.  E.  443;  Koontz  v.  Koontz, 
47  W.  Va.  31,  34  S.  E.  752;  Wells  v. 
Smith.   49  W.  Va.   78,   38   S.   E.   547. 

"The  mere  fact  that  a  bill  of  excep- 
tions appears  to  have  been  signed  by 
the  judge  and  is  found  among  the  pa- 
pers of  the  cause,  does  not  make  it  a 
part  of  the  record  of  the  cause.  To 
make  such  bill  of  exceptions  a  part 
of  the  record  so  that  the  appellate 
court  may  consider  it,  the  record  of 
the  proceedings  of  the  court  required 
to  be  kept  by  the  4th  section  of  chap- 
ter 9  of  the  acts  of  1872-3  must  show 
substantially,  that  the  bill  of  excep- 
tions was  tendered,  received  and 
signed,  and  directed  to  be  made  a  part 
of  the  record,  and  should  also  show, 
it  was  received  and  signed  in  the  trial 
of  the  cause  either  before  or  during 
the  term  at  which  the  judgment  was 
rendered."  Wickes  v.  Baltimore,  etc., 
R.  Co.,  14  W.  Va.  157. 

That  Bin  Is  Not  Properly  Part  of 
Record  May  Be  Shown  on  Appeal. — 
If  a  record  of  a  circuit  court  has  been 
altered,  it  can  be  restored  to  its  orig- 
inal state  only  in  that  court,  and  not 
by  the  supreme  court  on  writ  of  error 
or  appeal;  though,  when  so  restored 
in  the  circuit  court,  and  certified  to 
the  supreme  court,  it  will  be  there 
treated  as  in  its  true  and  restored 
state.     But  where  a  bill  of  exceptions 


or  memorandum  of  such  bill,  or  any 
document,  is  inserted  in  a  transcript 
of  the  record,  which  is  no  p^rt  of  that 
record,  that  fact  may  be  shown  in  the 
supreme  court,  and  it  will  be  treated 
as  no  part  of  the  record.  Wells  v. 
Smith,  49  W.  Va.  78,  38  W.  Va.  547. 

B.    MANNER  AND  TIME. 
Entry    of    Order    Certifying    BilL— 

The  order  of  the  judge  certifying  the 
bills  of  exceptions  must  be  recorded 
to  make  the  bill  a  part  of  the  record. 
Phelps  V.  Smith,  16  W.  Va.  522;  Grif- 
fith V.  Corrothers,  42  W.  Va.  59,  24 
S.  E.  569;  Craft  v.  Mann,  46  W.  Va. 
478,  33  S.  E.  269;  Koontz  v.  Koontz, 
47  W.  Va.  31,  34  S.  E.  752;  Ketter- 
man V.  Dry  Fork  R.  Co.,  48  W.  Va, 
606,   37   S.    E.    683. 

In  Virginia  and  in  West  Virginia, 
under  statute,  the  judge  below,  when 
he  seals  the  bill  of  exceptions,  directs 
it  to  be  made  a  part  of  the  record,  and 
it  is  copied  with  the  balance  of  the 
record,  when  the  case  is  taken  to  an 
appellate  court.  Dryden  v.  Swinburne, 
20  W.  Va.  89. 

"Unless  that  which  purports  to  be  a 
bill  of  exceptions  and  copied  into  the 
record  as  such,  is  by  some  order  or 
memorandum  of  the  trial  court  en- 
tered on  the  order  book,  made  a  part 
of  the  record,  this  court  can  not  regard 
it  or  treat  it  as  a  part  of  the  record 
in  the  case,  but  will  wholly  disregard 
it."     Bank  v.  Showacre,  26  W.  Va.  48. 

Where  a  judgment  is  rendered  in  a 
case,     and     the     court    allows    twenty 
days,    under    the    statute,    to    make    up 
and  obtain  from  the  judge  in  vacation 
bills  of  exception,  such  bills  of  excep- 
j  tion,  when   signed  by  the  judge,  must 
I  be  certified  to  the   clerk  of  the  court, 
who  must   enter  them   upon  the  order 
book    of    such    court    before    they    be- 
come a  part  of  the  record  of  the  case. 
I  Griffith   V.    Corrothers,    42   W.    Va.   59, 
24  S.  E.  569;  Craft  v.  Mann,  46  W.  Va. 
478,    33    S.    E.    260. 

Entry  of  Order  Certifying  Sufficient. 
—In  Bodkin  v,  Arnold,  48  W.  Va.  108, 
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35  S.  E.  980,  the  plaintiff  objected  that 
the  bills  of  exception  were  not  spread 
or  the  order  book.  It  was  held,  how- 
ever, that  under  §  9,  ch.  131,  of  the 
West  Virginia  Code  of  1899,  the  entry 
of  the  order  certifying  the  bills  of  ex- 
ceptions was  a  sufficient  spreading  on 
the  record,  and  all  the  law  required. 

Time  as  Dependent  on  When  Bill 
Executed  and  Certified. — A  bill  of  ex- 
ceptions executed  in  the  term  must  be 
noted  in  the  record  not  later  than  the 
term  of  judgment.  If  in  vacation,  it 
must  be  executed  and  certified  as  exe- 
cuted, and  ordered  to  be  made  a  part 
of  the  record  by  the  judge  within  30 
days  after  the  end  of  the  term  of  final 
judgment,  and  the  certificate  must  be 
recorded  in  the  Is^w  order  book.  W. 
Va.  Code,  1899,  ch.  131,  §  9.  Wells  v. 
Smith,  49  W.  Va.  78,  38  S.  E.  547. 

"There  is  no  order  of  the  judge  in 
vacation  certifying  the  bills.  This  is 
absolutely  essential.  His  certificate  in 
vacation  takes  the  place  of  a  record 
entry  in  term,  and  it  has  been  always 
held,  that  such  record  entry  in  term  is 
indispensable.  The  certificate  and  or- 
der of  the  judge  must  be  made  and 
recorded.  Craft  v.  Mann,  46  W.  Va. 
478,  33  S.  E.  260;  Ketterman  v.  Dry 
Fork  R.  Co.  (decided  Dec,  1900)  48 
W.  Va.  606,  37  S.  E.  683.  If  the  bill 
is  executed  in  term,  the  law  order 
book  must  show  the  execution  of  the 
bill,  else  it  is  no  part  of  the  record. 
Koontz  V.  Koontz,  47  W.  Va.  31,  34 
S.  E.  752;  Furbee  v.  Shay,  46  W.  Va. 
736,  34  S.  E.  746;  Bank  v.  Showacre, 
26  W.  Va.  48;  Wickes  v.  Baltimore, 
etc.,  R.  Co.,  14  W.  Va.  157."  Wells  v. 
Smith,  49  W.  Vq.  78,  38   S.   E.   547. 

Transtnission  and  Recordation  in 
^Thirty  Days  Not  Necessary. — If  a  bill 
of  exceptions  be  both  signed  and  cer- 
tified by  the  judge  within  thirty  days 
from  the  close  of  the  term  of  court, 
as  it  must  be,  the  fact  that  the  certifi- 
cate of  the  judge  does  not  reach  the 
clerk,  or  is  not  recorded  by  him, 
within  thirty  days,  will  not  vitiate  the 
bill.     Ketterman  v.   Dry  Fork  R.   Co., 


48  W.  Va.  606,  37  S.  E.  683;  Wells  v. 
Smith,  49  W.   V^.  78,   38   S.   E.   547. 

"So  the  bill  of  exceptions  is  signed 
within  thirty  days,  it  is  good,  for  the 
transmission  of  the  bill  of  exceptions 
and  order  of  the  judge  are  only  min- 
isterial acts,  as  is  also  the  act  of  the 
recording  the  order,  and  §  9,  ch.  131, 
Code,  1891,  does  not  require  such 
transmission  and  recordation  within 
any  particular  time."  Ketterman  v. 
Dry  Fork  R.  Co.,  48  W.  Va.  606,  37 
S.    E.    683. 

IX.   Bules  of  Decision  as  De- 
pendent on  Whether  Facts 
or  Evidence  Certified. 

A.    WHERE  FACTS  CERTIFIED. 

Where  the  facts  certified  to  the  ap- 
pellate court  present  but  a  naked  ques- 
tion of  law  that  court  will  not  be  in- 
fluenced by  the  opinion  of  the  jury 
or  inferior  court  as  to  the  law  of  the 
case,  and  will  grant  a  new  trial  or  not 
according  to  its  own  opinion  of  the 
law  arising  from  the  fs^cts  stated. 
Fisher  v.  Vanmeter,  9  Leigh  18; 
Slaughter  v.  Tutt,  12  Leigh  147,  151. 

But  in  many  cases  the  propriety  of 
the  verdict  may  rest  on  inferences 
properly  drawn  by  the  jury  from  the 
facts  found  arising  out  of  incidents  at 
the  trial  which  may  be  omitted,  or 
could  not  easily  be  committed  to  the 
court's  certificate.  In  such  cases  2^  new 
trial  should  not  be  granted  "unless  in 
a  case  of  plain  deviation,  and  not  a 
doubtful  one,  merely  because  the  court, 
if  of  the  jury,  would  have  given  a 
different  verdict."  Judge  Tucker  in 
Slaughter  v.  Tutt,  12  Leigh  147,  151. 
See,  to  the  same  effect,  Carrington  v, 
Bennett,  1  Leigh  340;  Hilb  v.  Peyton, 
22  Gratt.  550,  569;  Brugh  v.  Shanks,  5 
Leigh  598,  649;  Harnsbarger  v.  Kin- 
ney, 6  Gratt.  287;  Patteson  v.  Ford,  2 
Gratt.  18,  23;  Mitchell  v.  Baratta,  17. 
Gratt.  445,  452;  Steptoe  v.  Flood,  31 
Gratt.  323;  Mahon  v.  Johnston,  7  Leigh 
317;  Richmond,  etc.,  R.  Co.  v.  Snead, 
19  Gratt.  354;  Calbreath  v.  Virginia, 
etc.,  Co.,  22  GrJitt.  697;  Collins  v,  Loff- 
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tus,  10  Leigh  5;  Hill  v.  Com.,  2  Gratt 
594;  Blair  v.  Wilson,  28  Gratt.  165; 
Goode  V.  Love,  4  Leigh  635;  Caldwell 
V,  Craig,  21  Gratt.  132,  136;  Blosser 
V,  Harshbarger,  21  Gratt.  214;  Muse  v. 
Stern,  82  Va.  33,  39;  Grayson's  Case, 
6  Gratt.  712;  Montague  v.  Allan,  78  Va. 
598.  See  the  title  APPEAL  AND  ER- 
ROR, vol.  1,  p.  621,  et  seq. 

In  an  action  at  law,  the  parties 
waive  a  trial  by  jury,  and  submit  the 
whole  matter  of  law  and  fact  to  the 
judgment  of  the  court;  under  the  act, 
Va.  Code,  ch.  163,  §  9,  p.  629.  An  ex- 
ception taken  to  the  judgment  of  the 
court  must  state  the  facts  proved,  not 
the  evidence;  and  it  will  be  treated 
as  governed  by  the  principles  applica- 
ble to  exceptions  taken  to  the  opinion 
of  a  court  overruling  a  motion  for  a 
new  trial,  on  the  ground  that  the  ver- 
dict is  contrary  to  the  evidence. 
Pryor  v.   Kuhn,  12  Gratt.  615. 

"The  judgment  of  a  court  of  original 
jurisdiction,  in  any  case  is  pronounced 
upon  a  state  of  facts  ascertained  upon 
the  trial  of  such  case.  It  is  the  duty 
of  an  appellate  court,  in  reviewing  the 
judgment  of  the  inferior  court,  to  re- 
gard such  judgment  in  reference  to 
the  facts  upon  which  it  was  founded 
in  the  opinion  of  the  inferior  court. 
If,  however,  the  appellate  court  should 
be  required  to  engage  in  a  new  inves- 
tigation of  the  facts,  it  might  arrive 
at  a  result  diflFerent  from  that  of  the 
inferior  court;  ^nd  that  a  judgment 
of  the  inferior  court,  perfectly  correct 
on  the  facts  as  they  appeared  to  that 
court,  might  be  reversed  only  because 
the  appellate  court  found  a  diflFerent 
state  of  facts.  Thus  it  would  result 
that  the  appellate  court  must  finally 
pass  upon  questions  of  fact,  and  this 
with  means  far  inferior  to  those  of  the 
court  which  heard  the  witnesses,  and 
which  had  other  means  of  deciding 
which  are  denied  to  the  appellate  court. 
The  legislature,  I  conceive,  could  not 
have  intended  to  impose  upon  this 
court  the  duty  of  revising  the  action  of 
the    circuit    court    in    regard    to    ques- 


tions which  the  circuit  court  had  better 
means  of  deciding  correctly  than  those 
which  are  allowed  to  thi«  court." 
Pryor  v.   Kuhn,   12   Gratt.   615. 

B.  WHERE  EVIDENCE  AND  NOT 
FACTS  CERTIFIED. 

1.  Former  Rule,  Modifications  and  Ex- 
ception. 

a.  Original  Rule. 

It  was  originally  held,  that  the  ap- 
pellate court  would  not  examine  the 
evidence,  which  had  been  before  the 
court  below,  on  a  motion  for  a  new 
trial,  but  such  facts  only  as  the  judge 
would  certify.  Bennett  v.  Hardaway, 
6  Munf.  125;  Forkner  v,  Stuart,  6 
Gratt.  197;  Pasley  v.  English,  5  Gratt. 
141.  See  also,  Vaughn  v.  Doe,  1  Leigh 
287,  295;  Carrington  v,  Bennett,  1 
Leigh  340,  343;  Ewing  v.  Ewing,  2 
Leigh  337,  340;  Jackson  v.  Henderson, 
3    Leigh   212,    214. 

b.  Modification  of  Rule. 

This  rule  was  modified  to  the  extent 
of  holding  that  the  appellate  court 
would  consider  the  case  where  the  evi- 
dence instead  of  the  facts  was  certi- 
fied, but  would  not  reverse  the  decision 
of  the  lower  court  unlens,  on  rejecting 
all  the  parol  evidence  of  the  party  ex- 
cepting, and  giving  full  faith  to  the 
evidence  of  the  adverse  party,  the 
judgment  should  still  appear  to  be 
wrong.  Carrington  v.  Bennett,  1  Leigh 
340;  Ewing  v.  Ewing,  2  Leigh  337; 
Rohr  V.  Davis,  9  Leigh  30;  Pasley  i\ 
English,  5  Gratt.  141;  Grayson  v.  Com., 
6  Gratt.  712;  Moflfett  v.  Bowman,  6 
Gratt.  219;  Parish  v,  Reigle,  11  Gratt. 
697,  720;  Noyes  v.  Humphreys,  11 
Gratt.  635,  651;  Read  v.  Com.,  22  Gratt. 
924;  Vaiden  v.  Com.,  12  Gratt.  717; 
Carrington  v,  Goddin,  13  Gratt.  587; 
Bull  V.  Com.,  14  Gratt.  613;  Brumbaugh 
V.  Wissler,  25  Gratt.  463;  Scott  v. 
Shelor,  28  Gratt.  891,  900;  Lambert  v. 
Cooper,  29  Gratt.  61;  Richmond,  etc., 
R.  Co.  V.  Morris,  31  Gratt.  200,  208; 
Danville  Bank  v.  Waddill,  31  Gratt. 
469;  Old  Dominion  Steamship  Co.  v. 
Burckhardt,    31    Gratt.     664;    Dean    r. 
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Com.,  32  Gratt.  912;  Daingerficld  v, 
Thompson,  33  Gratt.  136;  Wolverton 
V.  Com.,  75  Va.  909;  Taylor  v.  Com., 
77  Gratt.  692;  Scott  v.  Com.,  77  Va. 
344;  Proctor  v.  Spratlcy,  78  Va.  264; 
Suffolk  V,  Parker,  79  Va.  660;  Norfolk, 
etc.,  R.  Co.  V.  Ferguson,  79  Va.  244; 
Jones  V.  Rixey,  79  Va.  656;  Farley  v. 
Tiller,  81  Va.  275;  Payne  v.  Grant,  81 
Va.  164;  Cluverius  v.  Com.,  81  Va. 
816-863;  Lawrence  v.  Com.,  81  Va. 
484;  Hanriot  v.  Sherwood,  82  Va.  3; 
Roanoke  Nat.  Bk.  v.  Hambrick,  82  Va. 
135;  Pruner  v.  Com.,  82  Va.  115,  116; 
Hartmen  v.  Stnckler,  82  Va.  225; 
Moses  V.  Old  Dominion,  etc.,  Co., 
82  Va.  19,  21;  Muse  v.  Stern,  82  Va. 
33;  Finchim  v.  Com.,  83  Va.  690,  3  S. 
E.  343;  Southwest  Imp.  Co.  v.  Smith, 
85  Va.  306,  7  S.  E.  365;  Tucker  v,  San- 
didge,  85  Va.  546,  8  S.  E.  650;  Eastern 
Ice  Co.  V.  King,  86  Va.  97,  9  S.  E. 
506;  Sanaker  v.  Cushwa,  3  W.  Va.  29; 
Newlin  v.  Beard,  6  W.  Va.  110,  111; 
Henry  v.  Davis,  7  W.  Va.  715;  Cheno- 
with  V.  Ritchie,  32  W.  Va.  628,  9  S. 
E.  910;  SheflF  v.  Huntington,*  16  W.  Va. 
307;  Webb  v.  Dye,  18  W.  Va.  376;  Var- 
ner  v.  Core,  20  W.  Va.  472;  Nicholas 
V.  Kershner,  20  W.  Va.  251;  Dower  v. 
Church.  21  W.  Va.  23,  63;  Smith  v, 
Townsend,  21  W.  Va.  486;  Black 
V.  Thomas,  21  W.  Va.  709;  State  v, 
Thompson,  21  W.  Va.  741;  State  v. 
Chambers,  22  W.  Va.  779;  Morgan 
V  Fleming,  24  W.  Va.  186,  195;  State  v. 
Flanagan,  26  W.  Va.  116,  119;  Travis 
V.  Insurance  Co.,  28  W.  Va.  583,  584; 
CoflFman  v.  Hedrick,  32  W.  Va.  119, 
9  S.  E.  65,  69;  State  v.  Baker,  33  W. 
Va,  319,  10  S.  E.  639;  State  v.  Zeigler, 
40   W.    Va.    593,   21   S.   E.   763. 

In  a  bill  of  exceptions  to  the  refusal 
of  the  court  to  grant  a  new  trial,  the 
evidence,  and  not  the  facts  proved,  is 
stated.  If  all  the  evidence  was  intro- 
duced by  the  exceptor,  the  appellate 
court  will  not  review  the  judgment; 
but  if  all  the  evidence  is  introduced 
by  the  party  who  recovers  the  judg- 
ment, the  appellate  court  will  review 
the  judgment,  and,  if  taking  it  all  as 


true,  the  verdict  and  judgment  is  er- 
roneous, will  reverse  it.  Gimmi  v, 
Cullen,  20  Gratt.  439;  Morgan  v,  Flem- 
ing, 24  W.  Va.  186.  The  same  reason- 
ing applies  here  s^s  in  the  case  of  Ben- 
nett V.   Hardaway,  6   Munf.   125. 

c.    Exception  Where  Trial  by  Court 

When  the  whole  case  was  submitted 
to  the  court,  and  the  bill  of  exceptions 
to  the  judgment  certified  the  evidence, 
the  rule  of  decision  was  said  to  be  as 
on  a  demurrer  to  evidence  by  the  party 
excepting.  Mitchell  v.  Baratta,  17 
Gratt.  445;  Claflin  v,  Steenbock,  18 
Gratt.  842;  Hodge  v.  First  Nat.  Bank 

22  Gratt.   51,  57;   Dobson  v,   Culpeper, 

23  Gratt.  352;  Backhouse  v,  Selden, 
29  Gratt.  581;  Old  Dominion  Steam- 
ship Co.  V.  Burckhardt,  31  Gratt.  664, 
666-67;  Hollingsworth  v.  Sherman,  81 
Va.  668;  Randolph  v.  Longdate  Iron 
Co.,  84  Va.  457,  5  S.  E.  30;  Weiss  v, 
Hobbs,  84  Va.  489,  5  S.  E.  367;  State 
V.  Miller,  26  W.  Va.  106,  109.  See  the 
title  DEMURRER  TO  THE  EVI- 
DENCE, vol.  4,  p.  514. 

This  is  now  the  statutory  rule  in 
Virginia.  See  post,  "Modern  Rule," 
IX,   B,  2. 

In  Old  Dominion  Steamship  Co.  v, 
Burckhardt,  31  Gratt.  664,  the  court 
says:  "And  first,  it  is  to  be  premised 
that  the  question  as  to  how  the  appel- 
late court  will  regard  and  give  effect  to 
a  bill  of  exceptions  in  which  the  evi- 
dence and  not  the  facts  proved  are 
certified,  in  a  case  tried  by  the  court 
without  a  jury,  and  where  the  evidence 
is  conflicting,  is  a  question  not  defi- 
nitely settled  by  the  decisions  of  this 
court.  There  is  certainly  some  con- 
flict of  authority  on  this  point.  Some 
of  the  cases  hold  that  the  same  rule 
is  to  be  applied  to  a  case  where  a  jury 
is  waived  and  the  case  is  tried  by  the 
court  upon  the  law  and  facts,  as  to  a 
case  where  there  is  a  verdict  of  a  jury; 
and  that  in  both  cases  where  the  evi- 
dence (and  not  facts  proved)  is  certi- 
fied, and  the  evidence  is  conflicting,  the 
bill  of  exceptions  must  be  taken  as  a 
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demurrer  to  the  evidence,  and  so  re- 
garding it,  the  appellate  court  will  only 
reverse  when  it  appears  that  by  re- 
jecting all  the  oral  evidence  of  the 
plaintiff  in  error  s^nd  giving  full  credit 
to  that  of  the  defendant  in  error,  to- 
gether with  all  fair  and  legal  infer- 
ences to  be  deduced  from  said  evi- 
dence, the  judgment  is  erroneous.  See 
Pryor  v.  Kuhn,  12  Gratt.  615;  Back- 
house V.  Selden,  29  Gratt.  581;  Hodge 
V.  First  National  Bank  of  Richmond, 
22  Gratt.  51,  61.  In  Mitchell  v,  Ba- 
ratta,  17  Grs^tt.  445,  tWo  judges  out  of 
three  (the  court  then  composed  of 
three  judges)  held,  that  a  different 
rule  prevailed  where  the  judgment  is 
by  the  court  upon  the  law  and  facts; 
and  it  was  so  held,  also,  in  Wickham 
V,  Lewis,  13  Gratt.  427,  by  two  judges 
out  of  four.  According  to  these  last- 
mentioned  authorities,  the  rule  in  such 
case  is  different  from  that  which  pre- 
vails where  there  is  2i  verdict  of  a 
jury;  the  bill  of  exceptions  is  not  in 
such  case  to  be  regarded  as  a  demurrer 
to  evidence,  but  in  case  of  a  conflict 
of  evidence  in  such  a  case,  the  pre- 
ponderance will  be  given  to  that  side 
which  prevailed  in  the  court  below.  In 
the  case  before  us,  I  do  not  think  it 
necessary  to  reconcile  these  conflicting 
decisions  and  to  declare  which  is  the 
true  rule  settled  by  the  weight  of  au- 
thority." 

The  plaintiff  in  error,  the  exceptor, 
must  be  taken  to  have  admitted,  as  in 
case  of  a  demurrer  to  evidence,  all  that 
could  be  reasonably  inferred  by  a  jury 
from  the  evidence  given  by  the  plaintiff 
below,  and  to  have  waived  all  the  evi- 
dence on  his  part  which  conflicts  with 
it,  or  which  tends  to  establish  a  case 
incoxwistent  with  the  case  proved  by 
it.  Tutt  V.  Slaughter,  5  Gr^tt.  364; 
Backhouse  v.   Selden,   29   Gratt.   581. 

2.    Modem  Rule. 
a.  In  Virginia. 

Statutory  Proyision. — "When  a  case 
at  law,  civil  or  criminal,  is  tried  by  a 
jury  and  a  party  excepts  to  the  judg- 


ment or  action  of  the  court  in  granting 
or  refusing  to  grant  d,  new  trial  on  a 
motion  to  set  aside  the  verdict  of  a 
jury  on  the  ground  that  it  is  contrary 
to  the  evidence,  or  when  a  case  at  law 
is  decided  by  a  court  or  judge  without 
the  intervention  of  a  jury  and  a  party 
excepts  to  the  decision  on  the  ground 
that  it  is  contrary  to  the  evidence,  and 
the  evidence  (not  the  facts)  is  certi- 
fied, the  rule  of  decision  in  the  appel- 
late court  in  considering  the  evidence 
in  the  case  shall  be  as  on  a  demurrer 
to  the  evidence  by  the  appellant,  ex- 
cept that  when  there  have  been  two 
trials  in  the  lower  court,  in  which  case 
the  rule  of  decision  shall  be  for  the 
appellate  court  to  look  first  to  the  evi- 
dence and  proceedings  on  the  first 
trial,  and  if  it  discovers  that  the  court 
erred  in  setting  qside  the  verdict  on 
that  trial  it  shall  set  aside  and  annul 
all  proceedings  subsequent  to  said  ver- 
dict and  enter  judgment  thereon."  Va. 
Code,  1904,  ch.  170,  §  3484.  Sutton  v. 
Com.,  85  Va.  128,  7  S.  E.  323;  South- 
west Imp.  Co.  V,  Smith,  85  Va.  306, 
7  S.  E.  365;  Hollingsworth  v.  Funk- 
houser,  85  Va.  448,  8  S.  E.  592;  Tucker 
V.  Sandidge,  85  Va.  546,  8  S.  E.  650; 
Williams  v.  Com.,  85  Va.  607,  8  S.  E. 
470;  Eastern  Ice  Co.  v.  King,  86  Va. 
97,  9  S.  E.  506;  Adams  v.  Hays,  86 
Va.  153,  9  S.  E.  1019;  Joslyn  v.  State 
Bank,  86  Va.  287,  10  S.  E.  166;  Mears 
V.  Dexter,  86  Va.  828,  11  S.  E.  53S; 
Woods  V.  Com.,  86  Va.  929,  11  S.  E, 
798;  Tucker  v.  Com.,  88  Va.  20,  13 
S.  E.  298;  Cunningham  v.  Com.,  88 
Va.  37,  13  S.  E.  309;  Norfolk,  etc.,  R. 
Co.  V.  Groseclose,  88  Va.  267,  13  S. 
E.  454;  Bell  v.  Com.,  88  Va.  365,  13  S. 
E.  742;  Lyles  v.  Com.,  88  Va.  396,  13 
S.  E.  802;  Virginia  Fire,  etc.,  Ins.  Co. 
V.  Buck,  88  Va.  517,  13  S.  E.  973; 
Richmond,  etc.,  R.  Co.  v.  Burnett,  88 
Va.  538,  14  S.  E.  372;  Gaines  v,  Com.^ 
88  Va.  682,  14  S.  E.  375;  Stearns  i'. 
Richmond,  88  Va.  992,  14  S.  E.  847; 
Richmond,  etc.,  R,  Co.  v.  Brown,  89 
Va.  749,  17  S.  E.  132;  Whalen  v.  Com., 
90  Va.  544,  19  S.  E.  182;  Smith  v.  Com., 
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90  Va.  759,  19  S.  E.  843;  National  Bank 
V.  Nolting,  94  Va.  265,  26  S.  E.  826; 
Western  Union  Tel.  Co.  v.  Powell,  94 
Va.  268,  27  S.  E.  429;  Bristol,  etc.,  R. 
Co.  V,  Bullock,  etc.,  Co.,  101  Va.  652, 
44  S.  E.  892.  See  the  title  DEMUR- 
RERS TO  THE  EVIDENCE,  vol.  4, 
p.  514. 

Where  the  evidence  (and  not  the 
facts)  is  certified,  the  accused  must  be 
considered  here  on  review  of  refusal 
by  court  below  to  awqrd  a  new  trial, 
as  admitting  the  truth  of  all  the  com- 
monwealth's evidence  and  as  waiving 
all  his  own  which  conflicts  therewith, 
even  where  one  of  the  commonwealth's 
witnesses  admitted  at  the  trial  she  had 
made  different  statements.  Lyles  v. 
Com.,  88  Va.  396,  13  S.   E.  802. 

Although  a  writ  of  error  is  heard  in 
the  appellate  court  as  upon  a  demurrer 
to  the  evidence,  yet  the  court  is  not 
obliged  to  accept  as  true  what,  in  the 
nature  of  things,  could  not  have  oc- 
curred in  the  manner  and  under  the 
circumstances  narrated,  or  what  is  not 
susceptible  of  proof.  Chesapeake,  etc., 
R.  Co.  V.  Anderson,  93  Va.  650,  25  S. 
E.  947. 

At  the  trial  of  an  action  at  law  the 
evidence  was  conflicting,  but  the  jury 
found  for  the  plaintiff.  Defendant 
moved  for  a  new  trial,  but  the  motion 
was  denied.  Held,  under  rule  that  2, 
certificate  of  the  evidence  shall  be  con- 
sidered as  a  demurrer  to  the  evidence, 
the  judgment  complained  of  should  be 
affirmed.  Boulware  v,  Jewett,  87  Va. 
253,  12  S.  E.  403. 

The  provision  in  case  of  trial  by 
court  seems  to  have  always  been  the 
rule  in  Virginia.  See  ante,  "Exception 
Where  Trial  by  Court,"  IX,  B,  1,  c. 

Application  of  Rule  Where  Two 
Trials  below  Prior  to  Amendment  of 
1890.— Where,  at  tri^l,  under  Va.  Code, 
1873,  ch.  118,  §  32,  jury  finds 
against  the  will,  verdict  is  set 
aside  on  motion  of  plaintiff.  At  second 
trial  jury  finds  for  the  will.  Motion 
for  defendants  to  set  aside  verdict  is 
overruled,  and   the   defendants   having 


excepted,  and  the  evidence  (not  the 
facts)  certified,  on  appeal;  held,  under 
Code,  1887,  §  3484,  plaintiff  in  error's 
exception  must,  in  considering  the  de- 
cision of  the  court  below  setting  aside 
the  first  verdict,  be  treated  as  a  de- 
murrer to  the  evidence,  and  all  his 
oral  evidence  treated  as  waived,  and 
all  his  adversary's  evidence  and  all  fair 
influences  therefrom  be  treated  as  true, 
instead  of  considering  the  whole  evi- 
dence at  the  first  trial  as  under  the 
rule  before  §  3484  was  enacted.  Tucker 
V.  Sandidge,  85  Va.  546,  8  S.  E.  650. 
See  also.  Eastern  Ice  Co.  v.  King,  86 
Va.  97,  9  S.  E.  506. 

Where  motion  to  set  aside*  verdict 
as  contrary  to  evidence  is  overruled, 
the  mover  excepts  and  evidence  is  cer- 
tified, this  court  will  consider  the  case 
as  if  it  was  a  demurrer  to  evidence  by 
the  exceptor  under  §  3484,  Va.  Code, 
1887,  though  lower  court  rendered  its 
judgment  before  that  Code  took  effect, 
because  that  section  took  away  no 
vested  right,  and  merely  prescribed  a 
rule  of  practice.  Southwest  Imp.  Co. 
V.   Smith,  85  Va.   306,  7   S.   E.  365. 

By  the  act  of  February  7,  ch.  1890 
(Va.  Code,  1904,  §  3484),  this  section 
was  amended  by  substituting  for  the 
words  "party  excepting"  the  word  "ap- 
pellant" and  providing  further  that 
when  there  have  been  two  trials  in 
the  lower  court  the  rule  of  decision 
is  for  the  appellate  court  to  look  first 
to  the  evidence  and  proceedings  of  the 
first  trial,  and  if  it  discovers  that  the 
court  erred  in  setting  aside  the  verdict 
on  that  trial,  it  shall  set  aside  and 
annul  all  proceedings  subsequent  to  the 
said  verdict  s^nd  enter  judgment 
thereon.  Va.  Code,  1904,  §  3484. 
Mears  v.  Dexter,  86  Va.  828,  11  S.  E. 
538;  Stearns  v.  Richmond,  88  Va.  992, 
14  S.  E.  847.  See  cases  cited,  ante, 
"Modern   Rule,"   IX,  B,  2. 

If  a  motion  to  set  aside  a  verdict 
on  the  ground  that  it  is  contrary  to 
the  evidence  is  sustained  and  a  new 
trial  granted,  and  the  ruling  of  the 
court  in  so  granting  a  new  trial  is  ex- 
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cepted  to  and  all  the  evidence  is  certi- 
fied, the  appellate  court  will,  if  the 
verdict  appears  to  have  been  war- 
ranted by  the  evidence  so  certified, 
set  aside  all  proceedings,  subsequent  to 
the  verdict  and  enter  such  judgment  as 
should  have  been  rendered  by  the  cir- 
cuit court    Brown  v.  Rice,  76  Va.  629. 

b.    In  West  Virginia. 

Under  §  9,  ch.  131,  W.  Va.  Code, 
1899,  when  exceptions  is  taken  to  the 
action  or  opinion  of  the  court  upon  a 
question  involving  evidence  upon  mo- 
tion for  a  new  trial  or  otherwise,  all 
the  evidence,  whether  conflicting  or 
not,  must  be  certified,  and  the  whole 
of  the  evidence  so  certified  shall  be 
considered  by  the  court  of  appeals 
both  upon  the  application  for  and  hear- 
ing of  the  writ  of  error  or  supersedeas. 
Laidley  v.  Kanawha  County  Court,  44 
\V.  Va.  566,  30  S.  E.  109;  Deering  v, 
Coberly,  44  W.  Va.  606,  29  S.  E.  512; 
Yeager  v.  Bluefield,  40  W.  Va.  484, 
81  S.  E.  752;  State  v,  Zeigler,  40  W.  Va. 
S93,  21   S.   E.   763;   Johnson   v.   Burns, 


39  W.  Va.  658,  20  S.  E.  686;  Poling  v. 
Ohio  River  R.  Co.,  38  W.  Va.  645. 
18   S.    E.   782. 

Where  a  case  is  tried  by  a  court  in 
lieu  of  a  jury,  the  party  excepting  must 
be  regarded  as  a  demurrant  to  the  evi- 
dence, and  the  judgment  of  the  court 
below  will  not  be  reversed,  unless  it 
is  plainly  erroneous.  Nutter  v.  Sy- 
denstricker,  11  W.  Va.  535;  Wickes  v. 
Baltimore,  etc.,  R.  Co.,  14  W.  Va.  157; 
Abrahams  v.  Swann,  18  W.  Va.  274; 
Dower  v.  Church,  21  W.  Va.  23;  Black 
V.  Thomas,  21  W.  Va.  709;  Smith  v. 
Townsend,  21  W.  Va.  486;  Board  v. 
Parsons,  24  W.  Va.  551;  State  v.  Miller, 
26  W.  Va.  106;  State  v.  Ripple,  27  W. 
Vi^.  211;  Moundsville  v.  Velton,  35  W. 
Va.  217,  13  S.  E.  373;  Wells-Stone  Co. 
V.  Truax,  44  W.  Va.  531,  29  S.  E.  1006; 
Hysell  V.  Sterling,  etc.,  Mfg.  Co.,  46 
W.  Va.  158,  33  S.  E.  95;  State  v. 
Thacker,  etc.,  Co.,  49  W.  Va.  140,  38 
S.  E.  539;  Rohrbough  v.  Express  Co., 
50  W.  Va.  148,  40  S.  E.  398.  See  the 
title  DEMURRER  TO  THE  EVI- 
DENCE,  vol.   4,   p.   514. 


Excessive  Damages. 

See  the  titles  DAMAGES,  vol.  4,  p.  202;  EXEMPLARY  DAMAGES;  NEW 

TRIALS. 

Excessive  Fines. 

See'the  titles  CONSTITUTIONAL  LAW,  vol.  3,  p.  199;  FINES  AND  COSTS 

IN  CRIMINAL  CASES. 

£xcKange  and  Re-£xchange. 

As  to  recovery  of  damages  on  protested  bills  of  exchange,  see  the  title  BILLS, 
NOTES  AND  CHECKS,  vol.  2,  p.  452. 

EXCHANGE  OF  PROPERTY, 

I.  Exchange  of  Interests  in  Land,  4oi. 

A.  Transaction  Constitnting  an  Exchange,  401. 

B.  Requisites  and  Constmclion  of  Contract,  401. 

C.  Rights  under  Executory  Contract,  402. 

D.  Exchange  of  Lands  Belonging  to  Infants,  402. 

E.  Remedies,  402. 

1.  Specific  Performance  of  Contract,  402. 

2.  Remedy  Where  Th<:re  Is  a  Deficiency  in  the  Exchange,  404. 
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3.  Remedy  of  Party  Deceived  as  to  Quantity  of  Land,  404. 
4    Recoyery  of  Compensation  for  an  Excess,  404. 

5.  Recovery  of  Money  Ag^reed  upon  as  Difference  in  Value,  405. 

6.  Remedy  of  Assignee  of  Bonds  Given  for  Boot  Money,  405. 

11.  Exchange  of  Goods,  405. 

A.  Who  May  Contract  for  an  Exchange,  405. 

B.  Warranty,  405. 

CROSS  REFERENCES. 

See  the  titles  DOWER,  vol.  4,  p.  801;  FRAUDS,  STATUTE  OF;  RECORD- 
IXG  ACTS;  RESCISSION,  CANXELLATION  AND  REFORMATION; 
SALES;  SPECIFIC  PERFORMANCE;  VENDOR  AND  PURCHASER; 
WARRANTY;  WORKING  CONTRACTS. 


I.  Exchange  of  Interests  in 
Land. 

A.     TRANSACTION    CONSTITUT- 
ING AN  EXCHANGE. 

Mrs.  K.  owned  land  in  fee,  and  she 
and  her  husband  conveyed  it  to  P., 
taking  his  bonds  payable  to  K.;  and 
the  same  day  bought  the  "Cassell 
place,"  K.  executing  his  bonds  for  the 
price,  with  P.  and  A.  as  sureties,  the 
latter  being  privy  to  the  fact  that  the 
sale  and  purchase  were  one  transac- 
tion. P.'s  bonds  were  assigned  to  A., 
who  agreed  to  apply  them  to  the  Cas- 
sell purchase  money,  but  instead,  ap- 
plied them  to  a  debt  due  himself  from 
K.  The  "Cassell  place"  was  sold  for 
the  unpaid  purchase  money.  It  was 
held,  that  the  sale  of  Mrs.  K.'s  land 
did  not  amount  to  a  conversion  thereof 
into  personalty,  but  the  sale  and  pur- 
chase was  one  transaction,  as  to  these 
parties,  and  constituted  an  exchange 
of  lands.  Aston  v,  Kendrick,  90  Va. 
S25,    20    S.    E.    827. 

B.  REQUISITES  AND  CONSTRUC- 
TION  OF  CONTRACT. 
Contract    Must    Be    in    Writing. — A 

contract  for  the  exchange  of  lands  to 
be  binding  must  be  in  writing,  such 
contract  being  within  the  statute  of 
frauds.  Vanscoy  v,  Stinchcomb,  29  W. 
Va.  263,  11    S.    E.   927. 

Omission  of  Name  of  Grantee. — 
Where  a  deed  of  exchange  of  land  is 
made  between  two  or  more  persons, 
and  the  name   of  the  grantee   of  one 


of  the  parcels  of  land  is  omitted,  the 
omission  may  be  supplied  and  effect 
given  to  the  deed,  if,  on  inspection  of 
the  deed,  enough  shall  appear  to  show 
in  whom  the  title  to  that  parcel  vested. 
The  deed  should  be  so  construed  as 
to  give  effect  to  the  true  intent  of  the 
parties,  as  expressed  in  the  deed,  con- 
sidered in  all  its  parts,  and  construing 
the  language  used  according  to  its 
common  and  usual  acceptation.  La- 
gorio  V.  Dozier,  91  Va.  492,  22  S.  E. 
239. 

In  a  deed  of  exchange  of  land,  hus- 
band cind  wife  were  described  as  "par- 
ties of  the  second  part."  It  was  de- 
clared that  they  were  seized  of  the 
land  conveyed  to  the  party  of  the  first 
part;  that  the  parties  of  the  first  and 
second  parts  being  seized  of  their  re- 
spective lots  desired  to  exchange  them, 
the  one  for  the  other,  and  the  usual 
covenants  of  title  were  inserted.  Apt 
words  of  conveyance  were  used  and 
the  party  of  the  first  part  was  named 
as  grantee  of  one  parcel  of  the  land, 
but  no  grantee  was  named  of  the  other 
parcel.  It  was  held,  that  there  was  no 
ambiguity  in  the  deed,  and  it  alone 
could  be  looked  to,  in  a  court  of  law, 
as  expressing  the  intention  of  the  par- 
ties, ^nd,  looking  to  the  deed  alone, 
the  husband  and  wife  should  be  con- 
sidered as  grantees  of  the  other  par- 
cel. Lagorio  v,  Dozier,  91  Va.  492,  22 
S.   E.  239. 

When  Contract  Presumed  to  Be  for 
an    Exchange    in    Gross. — When   two 
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owners  enter  into  an  agreement  to 
exchange  several  tracts  of  land,  and 
nothing  is  said  therein  ^bout  any 
money  valuation  of  the  lands,  either 
by  the  acre  or  otherwise,  the  contract 
will  be  presumed  to  be  for  an  exchange 
in  gross.  Atkinson  v.  Beckett,  34  W. 
Va.  584,  12  S.  E.  717. 

C.  RIGHTS  UNDER  EXECUTORY 
CONTRACT. 

Contract  with  Legal  Owner  Where 
O^ers  Are  in  Adversary  Possession. 

—A  plaintiff  has  no  legal  or  equitable 
title  to  a  tract  of  Und  so  as  to  justify 
him  in  selling  it,  and  in  enforcing  the 
collection  of  the  purchase  money 
bonds,  though  he  has  a  contract  in 
writing  with  one  who  has  a  clear  legal 
title  to  the  land,  whereby  this  legal 
owner  of  the  land  has  agreed  to  con- 
vey to  him  this  land,  upon  condition 
that  he,  s*|id  plaintiff,  shall  convey  to 
such  owner  of  such  land  another  tract 
of  land,  and  make  him  a  title  thereto 
free  from  all  incumbrances,  if  he  is 
unable  to  make  such  conveyance,  and 
others  are  in  the  adversary  possession 
of  the  tract  of  Und  claimed  by  the 
plaintiff,  and  have  been  for  many 
years,  and  the  plaintiff  never  has  been 
in  possession  of  such  land.  Vanscop 
V.  Stinchcomb,  29  W.  Va.  263,  11  S.  E. 
927. 

D.  EXCHANGE    OF    LANDS    BE- 
LONGING TO  INFANTS. 

Invalid  Exchange  Not  Validated  by 
Act  of  1888. — Under  a  decree  in  suit 
by  a  father  in  1884,  land  of  his  infant 
children  was  exchanged  for  his  own 
land.  The  bill  was  not  filed  by  one 
authorized  to  do  so,  the  trustee  was 
not  a  party,  and  in  other  respects  also 
the  proceedings  were  not  conformable 
to  Va.  Code,  1873,  p.  932,  even  had 
that  statute  provided  for  the  exchange 
of  such  lands.  It  was  held,  that  the 
exchange  was  nr  ilidated  by  the  act 
of  1P'^°  Sess.  Acts  1887-88,  p.  504. 
Brown  v.  Putney,  90  Va.  447,  18  S.  E. 
883. 


E.    REMEDIES. 

1.   Specific  Performance  of  Contract 

A  parol  contract  for  the  exchange  ci 
lands,  partly  executed  by  delivery  oi 
possession,  and  acts  of  ownership  over 
the  lands  so  received  into  possession, 
will  be  specifically  enforced  in  equity. 
Parrill  v.  McKinley,  9  Gratt.  1.  See 
the  titles  FRAUDS,  STATUTE  OF; 
SPECIFIC  PERFORMANCE. 

Specific  Enforcement  with  Correc- 
tion of  Mistake  Made  in  Reducing 
Contract  to  Writing. — Either  party  to 
a  written  contract  for  exchange  of 
lands  may  have  the  same  specifically 
enforced  in  a  court  of  equity,  with  such 
corrections  in  it  as  parol  proof  may 
show  to  be  necessary  to  correct  a  mis- 
take made  in  reducing  the  contract 
to  writing.  Fishack  v.  Ball,  34  W.  Va. 
644,  12  S.  E.  856. 

But  before  such  correction  and  en- 
forcement can  be  made,  the  proof  must 
be  strong,  clear,  and  preponderating, 
and,  in  the  absence  of  fr^ud,  mii>t 
prove  that  the  mistake  was  mutual. 
Fishack  v.  Ball,  34  W.  Va.  644,  12  S. 
E.  856.  See  the  title  MISTAKE  AND 
ACCIDENT. 

Defect  in  Title  Not  Sufl&cient  to  Pre- 
vent Specific  Performance. — T.  and  H. 
entered  into  a  contract  for  the  ex- 
change of  lands.  It  appeared  that  H. 
had  been  in  possession  of  his  land  for 
twelve  years,  and  had  paid  all  the  pur- 
chase money;  but  D.  from  whom  he 
purchased,  had  died,  and  he  had 
brought  a  suit  against  D.*s  widow  and 
heirs  to  have  the  title  made  to  T.  It 
was  held,  that  if  the  land  contracted 
to  be  exchanged  by  H.  with  T.  was 
in  fact  encumbered  by  the  right,  title 
or  estate  of  dower  of  the  widow  of 
D.  and  that  was  the  only  defect  in  the 
title  of  H.  to  the  land,  such  defect 
was  not  sufficient  to  prevent  the  spe- 
cific execution  of  the  contract;  but 
the  same  might  be  executed,  with  an 
allowance  of  compensation  for  such 
defect  on  the  terms  prescribed  in  the 
Va.  Code,  ch.  106,  §  12,  p.  855.  Stim- 
Uon  V.  Thorn,  25  Gr^tt  278. 
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G.  A.  R.  executed  his  bond  May  3, 
1861,  to  his  brother,  E.  W.  R.,  for 
$1,916.93,  in  which  was  incorporated 
the  following:  "It  is  understood,  how- 
ever, that  I  having  sold  to  the  said 
E.  W.  R.  a  tract  of  land  purchased  by 
me  of  C.  A.  N.  for  $1,500.00  (or  there- 
abouts), and  when  I  procure  a  good 
title  from  said  N.,  and  convey  the 
same  to  E.  W.  R.,  the  amount  is  to  be 
deducted  from  this  bond."  Upon  a 
bill  filed  by  D.,  devisee  of  E.  W.  R., 
decea^sed,  and  J.  G.  R.,  his  executor, 
it  appeared,  that  G.  A.  R.  and  said  N. 
had  exchanged  lands,  G.  A.  R.  to  have 
the  "brush  land,"  and  N.  to  have  three 
hundred  and  fifty  acres  on  Meadow 
river;  each  was  placed  in  possession; 
each  bound  himself  to  make  to  the 
other  a  good  title  to  the  lands  re- 
spectively; but  they  never  passed 
deeds.  G.  A.  R.  died  intestate  leaving 
two  infant  sons.  E.  W.  R.  died  the 
same  day  testate,  leaving  D.  his  devi- 
see. D.  after  the  death  of  testator  took 
possession  of  the  "brush  land,"  and  re- 
mained there  several  years.  D.  filed 
her  said  bill  alleging,  that  N.  dis- 
claimed ability  to  make  deed  to  the 
**brush  land,"  as  the  title  was  in  J.  M. 
by  conveyance  from  J.  Z.  N.,  in  trust 
for  the  wife  and  children  of  N.;  but 
said  D.  alleged  in  her  bill  that  at  the 
time  the  deed  was  made  to  J.  M.  as 
trustee,  the  "brush  hnd"  was  in  fact 
the  property  of  N.,  though  the  legal 
title  was  outstanding  in  J.  Z.  N.,  who 
conveyed  to  J.  M.  at  the  instance  of 
X.,  to  hinder,  delay  and  defraud  cred- 
itors; and  D.  prayed  the  court  to  de- 
cree to  her  either  the  land,  if  bound 
to  take  it,  or  the  $1,500.00,  with  inter- 
est. N.,  his  wife  and  children  an- 
swered the  bill,  tendered  a  deed  for  the 
land  signed  by  all,  and  acknowledged 
by  all  except  one,  who  was  an  infant, 
and  offered  to  indemnify  against  the 
said  infant.  N.  denied,  that  the  deed 
to  M.  as  trustee  was  made  for  any 
fraudulent  purpose,  qnd  alleged,  that 
the  land  was  purchased  and  paid  for 
by  himsdf,  and  that  J.  Z.  N.,  who  held 


the  legal  title,  conveyed  to  M.  as  said 
trustee,  at  his  own  instance,  and  with- 
out the  concurrence  of  N.  Said  J.  Z. 
N.  deposed,  that  N.  owned  a  mill  prop- 
erty, and  Lipps  owned  the  "brush 
trj^ct,"  the  legal  title  to  which  was  in 
J.  Z.  N.,  that  Lipps  traded  the  "brush 
tract,"  to  N.  for  said  mill  property, 
and  that  he  J.  Z.  N.,  at  the  request  of 
Lipps,  conveyed  the  "brush  tract"  to 
M.  for  benefit  of  Mrs.  N.  and  her  chil- 
dren. It  was  held  that  the  contract 
of  exchange  between  N.  and  G.  A.  R. 
and  also  the  contract  of  May  3,  1861, 
between  G.  A.  R.  ^nd  his  brother  E. 
W.  R.  were  capable  of  specific  execu- 
tion. Rader  v.  Neal,  13  W.  Va.  373. 
See  the  title  VENDOR  AND  PUR- 
CHASER. 

Vc^rbal  Agreement  by  One  Not  Hav- 
ing Legal  Title — Collusive  Conveyance 
to  Third  Party. — D.  made  a  verbal 
agreement  with  E.,  for  an  exchange  of 
lands,  but  afterws^rds  refused  to  per- 
form the  agreement.  At  the  time,  D. 
did  not  have  the  legal  title.  E.,  brought 
suit  to  compel  a  specific  performance 
of  the  contract,  and  by  the  highest 
court  in  the  state,  it  was  ascertained 
and  adjudicated,  that  he  was  entitled 
to  hcive  the  contract  performed.  F., 
being  fully  informed  of  all  these  facts, 
of  the  existence  of  the  contract,  of  its 
binding  obligation,  and  of  the  pend- 
ency of  a  suit  to  enforce  it,  co-operated 
with  D.,  in  obtaining  and  using  a  deed 
conveying  the  land  to  himself,  and 
by  virtue  of  said  deed,  recovered  in 
ejectment  against  E.  It' was  held,  that 
it  was  inequitable  to  allow  F.  the  ad- 
vantage of  a  deed  obtained  under  these 
circumstances,  which  amounted  to  bad 
faith  and  fraud;  that  he  should  be  per- 
petually enjoined  from  all  proceedings 
under  the  same,  and  that  D.,  and  F., 
should  be  decreed  to  convey  the  legal 
title  to  E.,  by  sufficient  deeds  for  that 
purpose.  Parrill  v.  McKinley,  6  W. 
Va.   67. 

Specific  Performance,  without  a 
Reference  to  a  Commisaioner  of  Plain- 
tifiTs    Title. — Under  what  circumstances, 
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in  a  suit  in  equity  for  specific  perform- 
ance of  an  agreement  for  an  exchange 
of  lands,  the  court  may  decree  accord- 
ing to  the  prayer  of  the  bill,  without  a 
reference  to  a  commissioner  of  the 
plaintiff's  title,  though  objected  to  by 
the  defendant  in  his  answer,  see  Sto- 
vall  V,  London,  5  Munf.  299. 

Necessary  Parties  to  Suit — The  heirs 
of  H.  filed  a  bill  to  enforce  the  execu- 
tion of  a  contract  for  the  exchange  of 
lands,  made  between  H.,  in  his  life- 
time, and  C.  The  bill  alleged  that  H. 
derived  title  to  one-ninth  part  of  one 
of  the  tracts  so  exchanged,  from  one 
W.  and  wife,  by  deed  of  conveyance, 
which  was  burned  up  and  never  ad- 
mitted to  record.  It  was  held,  on  de- 
murrer that  W.  and  wife  were  neces- 
sary parties,  because  it  was  necessary 
for  the  purpose  of  the  bill  to  set  up 
the  conveyance  from  them;  that  no 
possession  by  H.,  and  those  claiming 
under  him,  could  bar  a  recovery  by 
W.  and  wife,  because  they  could  not 
dispute  the  title  of  their  vendors.  Cal- 
lihan  V.  Hall,  4  W.  Va.  531. 

When  Plaintiff  May  Amend  and  Ask 
for  Rescission  of  Contract — A  bill  be- 
ing filed  for  the  specific  execution  of 
a  contract  for  the  exchange  of  lands, 
if  it  appears  in  the  progress  of  the 
cause  that  the  defendant  can  not  com- 
ply with  his  contract,  the  plaintiff  may 
amend  his  bill  and  ask  for  a  rescission 
of  the  contract,  and  for  such  other  re- 
lief as  under  the  circumstances  he  is 
entitled  to.  Parrill  v.  McKinley,  9 
Gratt.  1.  See  the  title  RESCISSION, 
CANCELLATION  AND  REFOR- 
MATION. 

a.    Remedy  Where   There   Is  a  Defi- 
ciency in  the  Exchange. 

Upon  a  bill  filed  to  recover  compen- 
sation for  a  deficiency  in  an  exchange 
of  lands,  and  for  general  relief,  before 
decreeing  compensation  in  money,  the 
court  should  ascertain,  through  one  of 
its  commissioners,  whether  specific 
performance  is  practicable  or  not,  and 
if  so,  to  decree   it   with  compensation 


for  the  use  of  the  land  from  the  time 
it  ought  to  have  been  conveyed.  If 
not  practicable,  a  decree  should  be 
rendered  for  the  value  of  the  land  at 
the  time  of  the  exchange.  It  is  im- 
material whether  the  lands  have  subse- 
quently appreciated  or  depreciated. 
Meadows  v.  Bridges,  95  Va.  184,  27 
S.   E.   839. 

8.    Remedy   of  Party   Deceived  as  to 
Quantity  of  Land. 

Though  the  contract  for  the  ex- 
change of  lands  be  for  an  exchange 
in  gross,  yet  if  one  party  has  been  mis- 
led and  deceived  by  the  other  as  to 
the  quantity  of  land  he  was  getting, 
and  thus  induced  to  enter  into  the 
exchange,  equity  will  decree  him  com- 
pensation. Atkinson  r.  Beckett,  34  W. 
Va.  584,  12  S.   E.  717. 

But  where  the  controversy  is  nar- 
rowed down  to  a  question  of  fact,  and 
the  evidence  is  conflicting,  with  no 
marked  preponderance  either  way,  and 
the  lower  court  has  decided  against  the 
party  claiming  compensation,  the  su- 
preme court  will  not  interfere.  Atkin- 
son V,  Beckett,  34  W.  Va.  584,  12  S. 
E.  717. 

4.    Recovery  of  Compensation  for  an 
Excess. 

Pacts  Precluding  Recovery. — A.  and 
B.  made  an  exchange  of  lands,  whereby 

A.  was  to  convey  to  B.  28  acres,  and 

B.  was  to  convey  to  A.  45  acres.  The 
28  acres  was  part  of  a  tract  of  76 
acres  owned  jointly  by  A.  and  C,  Be- 
fore any  conveyance  B.  purchased  C.'s 
portion  of  the  76  acres,  and  then  A. 
and  C.  united  in  a  deed  with  general 
warranty  conveying  the  76  acres  to  B. 
It  was  subsequently  ascertained  that 
the  28  acres  was  in  fact  31  acres,  and 
the  76  acres  was  but  73  acres.  In  a 
suit  by  A.  against  B.  to  recover  com- 
pensation for  the  excess  of  3  acres  in 
this  28  acre  tract,  it  was  held,  that 
even  conceding  that  A.  might  have 
been  entitled  to  recover  for  such  excess 
of  3  acres,  if  he  had  conveyed  the  28 
acres    separately,    yet,    as    the    record 
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showed  he  was  prima  facie  liable  to 
B.  for  the  deficiency  in  the  tract  of 
76  acres,  he  was  not  entitled  to  relief 
in  such  suit.  Currey  v.  Lawler,  29  W. 
Va.  Ill,  11  S.  E.  897. 

5.  Recovery  of  Moneys  Agreed  upon  as 

Difference  in  Value. 
Agreement  in  Two  Parts,  One 
Sealed  and  the  Other  Not. — Upon 
terms  not  specified  in  a  writing  signed 
and  sealed,  parties  agreed  to  exchange 
lands.  By  a  writing  signed  but  not 
ses^led  of  the  same  date,  and  referring 
to  the  other,  it  was  agreed  that  $500 
should  be  the  consideration  for  the 
exchange.  It  was  held,  that  the  two 
writings  constituted  one  agreement, 
and  that  covenant  would  lie  to  recover 
the  money.  Horner  v.  .Ebersole,  83  Va. 
765,  3  S.  E.  131. 

6.  Remedy    of    Assignee     of    Bonds 
Given  for  Boot  Money. 

In  1859,  by  written  contract,  H.  and 
B.  exchanged  lands,  B.  giving  bonds 
for  boot.  H.  sold  his  tract  to  G.  and 
I.,  taking  their  bonds.  No  formal  con- 
veyances were  made.  H.  assigned 
some  of  the  bonds  to  plaintiff.  Then 
H.,  G.,  I.,  and  B.'s  widow  essayed  to 
annul  the  exchange,  the  sale,  and  the 
bonds.  H.  took  his  former  land  back, 
and  sold  it  to  L.  on  condition  he  would 
assume  payment  of  B.'s  bonds,  and  the 
widow  took  possession  of  B.'s  former 
land;  but  no  care  was  taken  of  the  as- 


signee's interests.  It  was  held,  that 
the  assignee  could  subject  H.'s  former 
land  to  the  lien  of  B.'s  bonds,  and  B.'s 
former  land  to  the  lien  of  the  bonds 
of  G.  and  I.  Ginter  v,  Breeden,  90  Va. 
565,  19  S.  E.  656. 

II.  Exchange  of  Gk>od8. 

A.  WHO    MAY    CONTRACT    FOR 
AN  EXCHANGE. 

A  married  woman  haying  personal 
property,  which  she  is  allowed  to  hold 
by  statute  as  her  separate  property, 
may  barter  and  trade  with  reference 
thereto  through  her  husband  as  her 
agent.  Miller  v.  Peck,  18  W.  Va.  75. 
See  the  title  HUSBAND  AND  WIFE. 

B.  WARRANTY. 

See  the  title  WARRANTY. 

Exchange  of  Bank  Notes. — There  is 
no  implied  warranty  of  value  in  the 
exchange  of  genuine  bank  notes.  Ed- 
monds V.  Diggs,  1  Gratt.  259. 

But  it  seems  that  upon  an  exchange 
of  bank  notes  there  is  an  implied  war- 
rant of  the  genuineness  of  the  notes. 
Edmonds  v.  Diggs,  1  Gratt.  259. 

Exchange  of  Horses. — A  warranty 
of  title  is  to  be  implied  from  the  con- 
tract, as  much  in  the  case  of  an  ex- 
change of  horses  then  in  the  posses- 
sion of  those  making  the  trade  as 
upon  a  sale;  and  this  implied  warranty 
is  as  much  a  part  of  the  contract  as 
if  it  had  been  express.  Byrnside  v. 
Burdett,  15  W.  Va.  702. 


Exchanges. 

See   the  titles  ASSOCIATIONS,  vol.   1,   p.   843;   CORPORATIONS,  vol.   3, 

p.  510. 

Elxclamations. 

Sec  the  titles  DECLARATIONS  AND  ADMISSIONS,  vol.  4,  p.  325;  DYING 
DECLARATIONS,  vol.  4,  p.  847;  RES  GESTAE. 

Exclusive  Privile£(es. 

See  the  title  MONOPOLIES. 


Excusable  Homicide. 

See  the  tjtle  HOMICIDE. 


EXECUTED.— See  ACKNOWLEDGE,  vol.  1,  p.  104.  And  see  the  titlf 
CONTRACTS,  vol.  3,  p.  387. 

In  Bensimer  v.  Fell,  35  W.  Va.  15,  12  S.  E.  1084,  it  is  said:  "A  deed,  to  be 
valid,  must  be  signed,  sealed,  and  delivered  to  pass  legal  title;  but  a  contract 
signed  and  delivered,  though  not  sealed,  even  by  a  married  womaq,  is  eflfective 
as  an  executory  contract,  when  duly  acknowledged.  The  word  executed  would 
import  all  that  is  necessary  to  consummate  a  deed,  but  it  does  not  in  this 
question  necessarily  import  delivery,  for  it  often  is  acknowledged  before  de- 
livery." 

A  return  upon  a  summons,  "executed  in  person,"  signed  by  the  deputy 
sheriflf  with  his  own  name  and  that  of  his  principal,  shows  that  the  summons 
was  actually  served  on  the  defendants;  and  therefore  if  it  is  defective  the  de- 
fect can  only  be  taken  advantage  of  by  plea  in  abatement.  The  court  said: 
"A  return  of  executed,  made  by  an  officer  whose  duty  it  is  to  execute  the 
process,  shows  that  it  was  served  on  the  defendant  according  to  its  mandate, 
and  it  will  be  presumed  that  the  service  was  in  the  mode  prescribed  by  law. 
*  *  *  There  is  a  manifest  difference  between  a  return  upon  a  summons  and 
a  return  upon  a  notice.  A  summons  is  directed  to  an  officer,  and  contains  a 
mandate  to  which  his  return  of  executed  is  a  response  that  the  thing  com- 
manded has  been  done.  A  notice  is  not  directed  to  any  officer,  but  to  the 
party  on  whom  it  is  to  be  served.  It  contains  no  mandate,  and  therefore  a 
return  of  executed,  simply,  is  no  response,  but  unmeaning."  Barksdale  v,  Neal, 
16  Gratt.  314,  316,  317.  See  also,  Bowyer  v.  Knapp,  15  W.  Va.  291.  And  see 
generally,  the  titles  SERVICE  OF  PROCESS;  SUMMONS  AND  PROCESS. 

Executed  Contracts. 

See  the  title  CONTRACTS,  vol.  3,  p.  387. 

EXECUTION  AND  PROOF  OF   DOCUMENTS 

I.  Manner  of  Ezeonting  Instruments,  407. 
II.  Proof  of  Ezecntion,  407. 

A.  NeceMity  for  Proof,  407. 

1.  In  General,  407. 

2.  Proof  of  Authority  to  Execute,  408. 

a.  In  General,  408. 

b.  Instruments  Executed  by  Ag^ents,  408. 

c.  Deeds  Executed  by  Officers  or  Fiduciaries,  409. 

3.  Ancient  Documents,  410. 

4.  Admission  of  Execution  in  Pleadini^s,  410. 

5.  Statutes  Dispensinir  with  Proof  of  Execution,  410. 

a.  Act  RequirinsT  Genuineness  of  Writing^  to  Be  Denied  undei 

Oath,  410. 

(1)  In  Genera],  410. 

(2)  Instruments  to  Which  Applicable,  411. 

(3)  Sufficiency  of  Affidavit,  412. 

(4)  Effect  of  Filing  Affidavit,  413. 

(5)  Effect  of  Failure  to  File  Affidavit,  413. 

b.  Deeds  Authenticated  for  Record,  413. 

B.  Manner  of  Proving:  Execution,  414. 

1.  Unattested  Documents,  414. 
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2.  Attested  Dbcumenta,  414. 

a.  By  Production  of  Attesting  Witncasea,  414. 

(1)  General  Rnle,  414. 

(2)  Exceptions  to  Rnle,  414. 

b.  By  Proof  of  Handwritlngr,  415. 

(1)  Of  AtteatinsT  Witneasea,  415. 

(2)  Of  Maker  of  Inatrument,  415. 
C.  Sufficiency  of  Evidepce  of  Execution,  415. 

CROSS  REFERENCES. 
See  the  titles  ANCIENT  DOCUMENTS,  vol.  1,  p.  372;  BILLS,  NOTES 
\ND  CHECKS,  vol.  2,  p.  401;  BONDS,  vol.  2,  p.  507;  DEEDS,  vol.  4,  p.  364; 
DOCUMENTARY  EVIDENCE,  vol.  4,  p.  756;  EVIDENCE,  ante,  p.  295,  and 
references  there  given;  HANDWRITING;  LOST  INSTRUMENTS  AND 
RECORDS;  PAROL  EVIDENCE;  WILLS. 

him,  which  was  fifteen  years  after  the 


L  Hanner  of  Executing  Instru- 
ments. 

As  to  the  manner  of  executing  in- 
struments, see  the  titles  BILLS, 
NOTES  AND  CHECKS,  vol.  2,  p.  401; 
BONDS,  vol.  2.  p.  507;  CONTRACTS, 
vol.  3,  p.  307;  DEEDS,  vol.  4,  p.  364; 
SEALS  AND  SEALED  INSTRU- 
MENTS. 

IL  Proof  of  Execution. 

A.   NECESSITY  FOR  PROOF. 
1.  In  General. 

As  a  general  rule,  in  the  absence  of 
statute,  before  a  document  is  admissi- 
ble in  evidence,  its  execution  must  be 
proved.  See  Shanks  v.  Lancaster,  5 
Gratt.  110;  Feamster  v.  Withrow,  9  W. 
Va.  296;  James  River,  etc.,  Co.  v.  Lit- 
tlejohn,  18  Gratt.  53;  Caruthers  v.  El- 
dridge,   12    Gratt.    670. 

In  an  action  of  ejectment  the  plain- 
tiff, to  connect  his  title  with  the  pat- 
ent under  which  he  chimed,  offered  in 
evidence  a  deed  bearing  date  January 
13th,  1791,  from  a  prior  holder,  to 
whom  he  traced  title  from  the  patentee, 
to  a  person  from  whom  plaintiff  traced 
title  by  regular  conveyances  to  him- 
self. This  deed  was  not  proved,  but 
the  plaintiff  introduced  parol  proof  for 
the  purpose  of  showing  possession  in 
conformity  with  the  deed;  but  the 
proofs  did  not  show  the  possession  far- 
ther bs^ck  than  the  date  of  the  deed 
from  this  grantee  to  a  purchaser  from 


date  of  the  deed  offered  in  evidence. 
The  tenant  also  offered  evidence  to  re- 
but and  disprove  the  parol  proof  of 
plaintiff,  but  the  court  excluded  the 
evidence  of  the  tenant  and  s^dmitted 
the  deed.  It  was  held,  that  the  deed 
was  improperly  admitted  without  be- 
ing proved,  there  being  no  sufficient 
proof  of  possession  in  conformity 
therewith.  Shanks  v.  Lancaster,  5 
Gratt.  110. 

On  Plea  of  Non  Est  Factum.— The 
plea  of  non  est  factum  in  an  action  on 
a  bond  always  puts  in  issue  the  exe- 
cution and  delivery  of  the  bond.  Har- 
ris V.  Harris,  23  Gratt,  739.  See  the 
titles  BONDS,  vol.  2,  p.  558;  PLEAD- 
ING. 

The  burden  of  proof  of  the  formal 
execution  of  a  deed  or  bond,  when  put 
in  issue  under  the  plea  of  non  est  fac- 
tum, rests  upon  the  party  claiming  un- 
der the  deed  or  bond;  and  that  proof 
must  show  that  the  deed  or  bond  was 
signed,  sealed  and  delivered  by  the  au- 
thority of  the  obligor  as  his  deed. 
Newlin  v.  Beard,  6  W.  Va.  110. 

In  an  action  of  debt  founded  on  a 
bond  or  other  deed,  the  defendant 
may  put  in  issue  the  execution  of  the 
instrument  by  pleading  non  est  factum 
generally  and  in  the  common  form. 
But  if  he  wishes  to  separate  the  law 
from  the  facts,  so  th^t  the  court  may 
pass  upon  the  sufficiency  of  any  spe- 
cial   ground   why   it   is    not   his    deed, 
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then  he  must  allege  such  facts  spe- 
cially, concluding  with  an  "et  sic  non 
est  factum,"  "and  so  is  not  his  act" 
(or  deed).  American  Button-Hole, 
etc.,  Co.  V.  Burlack,  35  W.  Va.  647,  14 
S.    E.   319. 

The  plea  of  nil  debet  in  an  action 
of  debt  at  common  I^^w,  on  a  negotia- 
ble note,  put  in  issue  the  execution  of 
the  note  and  all  transfers  thereof. 
Clason  V,  Parrish,  93  Va.  24,  24  S.  E. 
471. 

Contract  Specifically  Enforced  by 
Decree. — Where  in  an  action  of  eject- 
ment the  plaintiff  offers  in  evidence 
a  deed  made  by  a  commissioner  in 
pursuance  of  a  decree  entered  in  a  suit 
brought  for  the  specific  execution  of  a 
written  contract  for  the  sale  of  the 
land  so  conveyed,  and  such  portions 
of  the  record,  as  show  the  authority 
of  the  commissioner  to  make  such 
deed,  including  the  written  contract, 
it  is  not  necessary  to  prove  the  exe- 
cution of  the  contract  by  the  vendor 
of  the  land.  The  court  will  presume 
that  the  execution  of  the  contract  was 
duly  proved  in  the  suit  resulting  in 
the  decree  for  specific  performance. 
Waggoner  v.  Wolf,  28  W.  Va.  820. 

Failure  to  Object  to  Admission  of 
Writing  without  Proof  of  Execution. — 
A  plaintiff  in  equity  filed  with  his  bill, 
as  the  ground  of  his  claim,  an  order 
on  one  of  the  defendants,  which  had 
not  been  accepted.  No  proof  of  the 
execution  of  the  order  was  given;  but 
its  genuineness  was  not  questioned  in 
the  court  below,  and  it  was  made  the 
basis  of  a  decree  in  favor  of  the  plain- 
tiff. It  was  held,  that  it  was  too  late 
to  make  the  objection  in  the  appellate 
court,  to  the  want  of  proof  of  the 
execution  of  the  order.  James  River, 
etc.,  Co.  V.  Littlejohn,  18  Gratt.  53. 
See  also,  Lyle  v.  Higginbotham,  10 
Leigh  «3,  77;  Harnsberger  v,  Cochran, 
82  Va.  727,  1  S.  E.  120. 

Harmless  Error. — A  paper  writing, 
purporting  to  be  a  statement  of  the 
amount  paid  by  one  of  the  parties  to 
a  note,  who  claims  that  he  was  in  fact 


but  a  security  therein,  and  a  receipt 
purporting  to  be  signed  by  the  cashier 
of  the  bank  holding  said  note,  ap- 
pended to  statement,  to  the  party  mak- 
ing the  payment  in  full  of  the  debt, 
which  is  filed  in  2k  chancery  cause,  as 
evidence,  by  one  of  the  plaintiffs 
therein,  and  objected  to  being  read  as 
evidence  by  defendants  in  the  cause, 
whose  interests  may  be  affected 
thereby,  can  not  be  read  as  evidence 
in  the  cause,  unless  properly  proved. 
But  if  the  paper  writing  contains  ma- 
terial evidence  on  its  face  if  read,  and 
there  is  other  evidence  in  the  cause, 
which  proved  substantially  the  same 
as  the  paper,  the  hearing  of  the  cause 
by  the  court,  upon  the  paper,  is  not 
error  for  which  the  decree  of  the  court 
should  be  reversed.  Feamster  v.  With- 
row,  9  W.  Va.  296. 

2.   Proof  of  Authority  to  Execute. 

a.  In  General. 

"As  to  individuals,  if  capable  of 
contracting  at  all,  the  authority  to 
bind  themselves  is  unquestionable;  and 
therefore  when  an  instrument,  purport- 
ing to  have  been  made  and  signed  by  a 
person  in  his  individual  character,  is 
treated  as  genuine,  no  question  can 
arise  upon  a  want  of  authority." 
Shepherd  v.  Fry,  3  Gratt.  442,  445. 

b.  Instruments  Executed  by  Agents. 

Where  a  writing  purporting  to  be 
signed  by  an  agent,  is  offered  in  evi- 
dence and  objected  to,  it  is  error  to  ad- 
mit it,  until  the  agency,  and  the  agent's 
authority  to  sign  it,  are  proved.  Wink- 
ler V.  Chesapeake,  etc.,  R.  Co.,  12  W. 
Va.  699.  See  the  title  AGENCY,  vol. 
1,  p.  240. 

Presumption  of  Authority  from  Use 
of  Corporate  Seal. — ^Where  the  con- 
tract of  a  corporation  purports  to  be 
sealed  with  its  corporate  seal,  and  it 
is  proven  to  be  signed  by  the  proper 
agents  of  the  corporation,  the  pre- 
sumption is  that  the  seal  was  affixed  by 
the  proper  authority,  and  such  contract 
will  be  held  valid  until  the  contrary  is 
shown.     Fidelity  Ins.,  etc.,  Co.  v.  Shen- 
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andoah  Val.  R.  Co.,  32  W.  Va.  244,  9 
S.  E.  180;  Ruffner  v.  Welton  Coal,  etc., 
Co.,  36  W.  Va.  244,  15  S.  E.  48.  See 
the  title  CORPORATIONS,  vol.  3,  p. 
528. 

Partnership  Instruments. — ^The  act 
of  February  5th,  1828  (Sup.  Rev.  Code 
265)  dispensing  with  proof  of  hand- 
writing in  certain  cases,  applies  to  in- 
struments signed  with  the  name  of  a 
partnership;  but  the  question  is  still 
open  whether  the  persons  sought  to  be 
charged  are  members  of  the  partner- 
ship. Shepherd  v.  Fry,  3  Gratt.  442. 
See  the  title  PARTNERSHIP. 

c.  Deeds  Executed  by  Officers  or  Fi- 
duciaries. 

Deeds  of  Executors  and  Adminis- 
trators.—See  the  title  EXECUTORS 
AND  ADMINISTRATORS. 

Deeds  in  Tax  Sales.— The  clerk  of  a 
court  in  making  a  deed  of  land  sold  as 
delinquent  for  taxes  exercises  a  mere 
naked  power,  not  coupled  with  an  in- 
terest, Jind  it  is  essential  that  every 
prerequisite  to  the  exercise  of  such 
power,  including  the  fact  that  he  is 
clerk,  be  shown,  in  order  to  pass  title 
by  such  deed.  The  deed  itself  is  not 
sufficient  for  that  purpose,  though  it  is 
admissible  to  show  color  or  claim  of 
title,  where  title  is  claimed  by  adver- 
sary possession  for  the  statutory  pe- 
riod. Reusens  v.  Lawson,  91  Va.  226, 
21  S.  E.  347.  See  the  title  TAXA- 
TION. 

The  commissioner  to  make  sales  un- 
der the  delinquent  land  laws,  has  no 
interest  in  the  subject  of  sale.  He  acts 
like  a  commissioner  to  make  sales  un- 
der a  decree  of  the  chancery  court,  and 
is  clothed  with  a  mere  naked  authority. 
Having  no  interest  in  the  land  con- 
veyed, the  deed  of  the  commissioner 
can  avail  nothing  where  his  authority 
to  make  it  does  not  appear,  unless 
there  has  been  such  a  long  acquiescence 
and  possession  under  the  deed  as  to 
justify  a  presumption  in  favor  of  the 
deed.     Walton  v.  Hale,  9  Gratt.  194. 


A  decree  directing  a  conveyance  of 
land  by  the  marshal  of  the  court,  being 
a  necessary  chain  of  title,  is  not  of  it- 
self competent  evidence  to  show  the 
authority  of  the  marshal  to  convey 
land  embraced  in  his  deed,  unless  it 
designates  the  land  directed  to  be  con- 
veyed; but  the  whole  record,,  or  so 
much  of  it  as  will  show  what  land 
was  directed  to  be  conveyed,  must  be 
produced  with  the  decree.  Masters  v, 
Varner,  5  Gratt.  168. 

The  recitals  in  the  deed  of  the  mar- 
shal are  no  evidence^  of  his  authority  to 
convey,  against  an  adverse  claimant. 
Masters  v.  Varner,  5  Gratt.  168. 

Deed  of  Commissioner  in  Chancery. 
— Where  a  deed  made  under  a  decree 
by  a  commissioner  or  other  authority 
is  offered  in  evidence  as  a  connecting 
link  in  the  plaintiff's  chain  of  title  to 
land,  it  is  necessary  to  introduce 
with  it  so  much  of  the  record  of 
the  suit  in  which  such  decree  was  made 
as  will  satisfactorily  show  that  the  per- 
son having  the  legal  title  to  land  con- 
veyed was  4  party  to  the  suit,  and  as 
will  identify  the  land  conveyed  with 
the  land  decreed.  McDodrill  v.  Par- 
dee, etc.,  Co.,  40  W.  Va.  564,  21  S.  E. 
878;  Waggoner  v.  Wolf,  28  W.  Va.  820. 
See  the  titles  JUDICIAL  SALES; 
RECORDS. 

As  against  a  party  who  claims 
against  the  deed  of  a  commissioner  and 
is  2i  stranger  thereto,  the  recital  of 
such  facts  therein,  without  more,  is  not 
evidence  thereof,  and  the  deed  does  not 
prove  the  transfer  of  the  title  to  the 
land  it  purports  to  convey.  McDod- 
rill V.  Pardee,  etc.,  Co.,  40  W.  Va.  564, 
21  S.   E.  878. 

A  party  offering  in  evidence  a  deed 
purporting  to  be  executed  by  a  com- 
missioner under  the  decree  of  a  court, 
and  conveying  land,  must  offer  with  it 
so  much  of  the  record  of  the  cause  in 
which  the  decree  was  made,  s^s  will 
show  the  authority  of  the  commis- 
sioner to  convey  the  land  described  in 
the  deed.    Cales  v.  Miller,  8  Gratt.  6. 
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8.  Ancient  Documents. 

A  deed  of  above  thirty  years'  stand- 
ing requires  no  further  proof  of  its  ex- 
ecution than  the  bare  production,  where 
the  possession  has  gone  according  to 
its  provisions,  and  there  is  no  apparent 
erasure  or  alteration.  Roberts  v.  Stan- 
ton, 2  Munf.  128,  129.  See  the  title 
ANCIENT  DOCUMENTS,  vol.  l,  p. 
372. 

An  ancient  deed  may  be  introduced 
in  evidence  without  proof  of  its  ex- 
ecution; though  possession  may  not 
have  been  held  for  thirty  years  in  ac- 
cordance therewith,  if  such  account  be 
given  of  the  deed  as  may  be  reason- 
ably expected  under  all  the  circum- 
stances of  the  case  and  will  afford 
the  presumption  that  it  is  genuine. 
Nowlin  V.  Burwell,  75  Va.  551;  Ca- 
ruthers  v.  Eldridge,  12  Gratt.  670.  But 
see  Dishazer  v,  Maitland,  12  Leigh  524. 

"The  rule  stated  applies  to  deeds, 
powers  of  attorney,  and  to  all  other 
ancient  writings,  with  or  without  at- 
testing witnesses."  Nowlin  v.  Burwell, 
75  Va.  551. 

4.   Admission  of   Execution  in   Plead- 
ings. 

In  an  action  of  debt  upon  a  bond, 
profert  of  the  bond  was  excused  on 
the  ground  that  it  was  lost  by  accident. 
The  defendant  ples^ded  payment,  and 
special  pleas  in  which  he  averred  that 
the  bond  was  not  lost  or  destroyed  by 
accident,  but  was  destroyed  by  the  ob- 
ligee in  her  lifetime,  with  the  intention 
and  for  the  purpose  of  releasing  the 
obligor  from  the  payment  of  the  debt, 
and  issues  were  made  up  on  the  pleas. 
On  the  trial  of  the  cause  the  defendant 
insisted  that  the  plaintiff  should  first 
prove  to  the  satisfaction  of  the  coirrt 
the  original  existence  of  the  bond  and 
its  loss,  and  it  was  agreed  that  all  the 
evidence  in  the  cause  should  be  heard, 
and  that  the  defendant  might  move  to 
exclude  it;  and  on  his  motion  all  the 
evidence  was  excluded.  It  was  held, 
that  every  pleading  should  be  taken  to 
confess  such  traversable  matter  on  the 


other  side  as  it  did  not  deny,  and  that 
the  pleas  having  confessed  the  original 
existence  of  the  bond  as  described  in 
the  declaration  and  its  destruction, 
there  was  no  necessity  for  the  plaintiff 
to  prove  to  the  satisfaction  of  the  court 
the  original  existence  and  loss  of  the 
bond  before  receiving  testimony  as  to 
its  contents.  Colley  v.  Sheppard,  31 
Gratt.  312. 

"The  plea  of  release  or  payment,  ad- 
mits the  execution  of  the  deed,  as  set 
forth  in  the  declaration,  and  concludes 
the  party  from  denying,  and  the  jury 
from  finding  against  the  fact."  Colley 
V.  Sheppard,  31  Gr^tt.  312. 

5.   Statutes  Di^>ensing  with  Proof  of 

Execution, 
a.  Act  Requiring  Genuineness  of  Writ- 
ings to  Be  Denied  under  Oathw 
(1)  In  General. 

"Where  a  bill,  declaration,  or  other 
pleading  alleges  that  any  person  made, 
endorsed,  assigned,  or  accepted  any 
writing,  no  proof  of  the  fact  alleged 
shall  be  required,  unless  an  affidavit 
be  filed  with  the  pleading  putting  it  in 
issue,  denying  that  such  endorsement, 
assignment,  acceptance  or  other  writ- 
ing was  made  by  the  person  charged 
therewith,  or  by  any  one  thereto  au- 
thorized by  him."  Va.  Code  (1904), 
§  3279.  See  also,  W.  Va.  Code,  Ch.  25, 
§  40. 

The  act  of  February  5th,  1828,  (Sup. 
Rev.  Code,  p.  265),  provided  that  on 
all  actions  thereafter  brought  on  prom- 
issory notes,  bills  of  exchange,  drafts 
or  other  writings,  or  endorsements,  as- 
signments, or  acceptances  thereof,  if 
the  declaration  alleged  that  they  were 
signed  by  any  person,  such  writing 
should  be  evidence  and  held  as  genuine 
without  any  proof  of  handwriting,  un- 
less an  affidavit  was  filed  disputing  its 
genuineness.  Robinson  v.  Dix,  18  W. 
Va.  528;  Phaup  v.  Stratton,  9  Gratt. 
615;  Archer  v.  Ward,  9  Gratt.  622. 

The  purpose  of  the  statute  was  not 
to  narrow  the  defense  under  the  gen- 
eral issue;  but,  in  regard  to  a  particu- 


Execution  and  Proof  of  Documents 


411 


lar  matter,  to  require  notice  of  the  de- 
fense, and  some  security  against  its 
being  vexatious  or  frivolous.  Shep- 
herd V.  Fry,  3  Gratt.  442. 

(2)  Instruments  to  Which  Applicable. 
Partnership  Instruments. — The  act  of 
February  5th,  1828,  dispensing  with 
proof  of  handwriting  in  certain  cases, 
applied  to  instruments  signed  with  the 
name  of  a  partnership.  Shepherd  v. 
Fry,  3  Gratt.  442;  Phaup  v.  Stratton,  9 
Gratt.  615. 

Not  Applicable  to  Writings  under 
Seal.— "The  effect  of  the  statute  is  to 
dispense  with  the  proof  of  handwriting 
in  actions  on  writings  not  under  seal — 
nothing  more.  Phaup  v.  Stratton,  9 
Gratt.  615,  619."  Clason  v.  Parrish,  93 
Va.  24,  24  S.  E.  471.  See  also,  Shep- 
herd V.  Fry,  3  Gratt.  442. 

Deeds  Introduced  Collaterally. — In  a 
suit  brought  upon  a  deed,  the  plaintiflF 
is  not  required  to  prove  it  without  a 
plea  of  non  est  factum  verified  by  oath; 
but,  when  a  deed  is  introduced  col- 
laterally as  evidence,  it  must  be  proved 
by  the  party  introducing  it  according 
to  the  rules  of  law;  and  the  other 
party,  without  any  denial  of  the  deed 
under  oath,  may  assail  it  by  any  evi- 
dence which  shows  or  tends  to  show 
that  it  is  not  his  deed.  Harrison  v. 
Middleton,  11  Gratt.  527. 

Transfer  of  Instrument  by  Delivery. 
—The  object  of  the  statute  (Va.  Code, 
1887,  §  3279)  is  to  dispense  with  proof 
of  handwriting  in  certain  cases,  and  it 
has  no  application  to  a  transfer  of 
paper  by  mere  delivery.  Clason  v. 
Parrish,  92  Va.  24,  24  S.  E.  471. 

Instruments  Signed  by  Defendant. — 
The  act  of  February  5th  1828  (Sup. 
Rev.  Code,  p.  265),  dispensing  with 
proof  of  handwriting  in  certain  cases, 
only  applied  where  the  declaration  al- 
leged that  the  defendant  or  the  person 
stated  to  have  made  the  writing,  sub- 
scribed his  name  thereto.  Kelley  v. 
Paul.  3  Gratt.  182;  Shepherd  v.  Fry,  3 
Gratt.  442;  See  also,  Phaup  v.  Strat- 
*^n,  9  Gratt.  615;  Archer  v.  Ward,  9 


Gratt.  622;  Robinson  v.  Dix,  18  W.  Va. 
528. 

Where  the  decoration  alleged  that 
the  writing  sued  on  was  made  by  the 
defendant,  but  did  not  allege  that  it 
was  signed  by  the  defendant,  the  case 
did  not  come  within  the  act  of  1828, 
and  the  signature  was  required  to  be 
proven,  although  there  was  no  affidavit 
denying  its  genuineness.  Kelley  v, 
Paul,  3  Gratt.  182. 

But  in  the  revis^l  of  1850  a  much 
more  comprehensive  statute  was 
adopted,  now  West  Virginia  Code,  ch. 
125,  §  40  (Va.  Code,  1904,  §  3279), 
which  only  requires  that  the  writing 
shall  be  alleged  to  have  been  "made" 
by  the  party.  Robinson  v.  Dix,  18  W. 
Va.  528. 

An  allegation  that  plaintiff  delivered 
his  receipts  to  the  respondent,  is  equiv- 
alent to  alleging  that  he  made  such 
receipts.  Maxwell  v.  Burbridge,  44  W. 
Va.  248,  28  S.  E.  702. 

Where  a  bill  alleges  that  the  order 
in  controversy  was  "drawn"  by  one  of 
the  defendants,  the  act  (Va,  Code,  1850, 
ch.  171,  §  38)  applies,  and  no  proof  of 
the  signature  is  necessary  in  the  ab- 
sence of  an  affidavit  denying  the  gen- 
uineness of  the  order.  James  River, 
etc.,  Co.    V.  Littlejohn,  8  Gratt.  53. 

Writing  Set  Up  in  Chancery  Pro- 
ceedings.— "It  might  have  been  re- 
garded as  questionable  on  the  language 
used  in  the  Code,  whether  the  writing 
had  not  to  be  one  named  in  a  common- 
law  pleading;  but  its  language,  *other 
pleading',  hs^s  been  interpreted  to  in- 
clude chancery  pleadings,  as  a  bill  in 
equity.  See  James  River,  etc.,  Co.  v. 
Littlejohn,  18  Gratt.  53.  The  words 
'other  pleadings'  must  obviously  be 
construed  to  mean  a*plea  in  a  common- 
law  suit  or  an  answer  in  chancery. 
The  word  plea  in  the  close  of  the  sec- 
tion obviously  is  used  in  its  compre- 
hensive sense  and  mesons  any  pleading, 
as  a  replication  in  law  or  in  chancery." 
Robinson  v.  Dix,  18  W.  Va.  528. 

If  a  defendant  in  a  chancery  suit  in 
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his  answer  alleges  that  a  third  person 
or  the  plaintiff  wrote  a  letter  touching 
the  matter  in  controversy,  and  files 
with  his  answer  as  part  thereof  what 
purports  to  be  the  original  letter,  such 
letter  under  §  40,  ch.  125,  of  the  Code 
of  West  Virgi.nia  will  be  regarded  by 
the  court  as  genuine  without  any  proof 
of  the  handwriting,  unless  the  fact,  that 
such  letter  was  written  by  such  third 
person  or  by  the  plaintiff,  is  denied  by 
an  affidavit  Robinson  v.  Dix,  18  W. 
Va.  528. 

A  defendant  in  a  chancery  suit  in 
his  answer  alleges  that  the  plaintiff's 
decedent  delivered  his  three  receipts  to 
respondent  for  money  paid  him  on  ac- 
count of  the  matter  in  controversy,  and 
filed  with  his  answer,  as  part  thereof, 
what  purports  to  be  the  original  re- 
ceipts. Such  receipts  under  §  10,  ch. 
125,  W.  Va.  Code,  will  be  regarded  by 
the  court  as  genuine,  without  any  proof 
of  the  handwriting,  unless  the  fact  that 
such  receipts  were  made  by  the  plain- 
tiff's decedent  is  denied  by  affidavit. 
Maxwell  v.  Burbridge,  44  W.  Va.  248, 
28  S.  E.  702. 

Where  the  answer  to  a  bill  for  an 
accounting  sets  up  certain  bonds  as 
set-offs  against  the  complainant's  de- 
mand, and  the  plaintiff  files  a  general 
replication,  in  the  absence  of  statute 
it  devolves  on  the  defendant  to  prove 
the  execution  of  the  bonds  filed  with 
the  answer,  but  the  effect  of  Va.  Code, 
1873,  ch.  167,  §  39,  is  to  relieve  the  de- 
fendant from  proving  the  execution  of 
the  bonds  referred  to,  unless  the  rep- 
lication be  accompanied  by  the  affi- 
davit required  by  the  statute.  Sim- 
mons V.   Simmons,  33   Gratt.  451.  " 

Writings  Other  than  Those  Sued 
on. — The  act  of  1828,  dispensing  with 
the  proof  of  handwriting  in  certain 
cases,  applied  only  to  the  writing  on 
which  the  suit  was  brought,  but  the 
present  law  applies  to  any  writing  al- 
leged to  have  been  made,  in  any  plead- 
ing. Robinson  v.  Dix,  18  W.  Va.  528, 
542.  See  also.  Maxwell  v.  Burbridge, 
44  W.  Va.  248.  28  S.  E.  702. 


(8)  Sufficiency  of  Affidavit. 

In  GeneraL — ^Where  a  bill  in  equity 
charges,  among  other  things,  that  the 
bond  exhibited  with  the  bill  and  upon 
which  a  recovery  is  sought,  was  "ex- 
ecuted" by  the  female  defendant  dum 
sola,  and  the  respondent,  in  reference 
to  this  allegation,  only  says  "that  he 
knows  nothing  of  the  execution  of  the 
note,"  this  is  not  such  a  denial,  though 
the  answer  is  sworn  to,  as  the  statute 
(Va.  Code,  1873,  ch.  167,  §  3839)  re- 
quires, in  order  to  put  the  complainant 
to  proof  of  the  obligor's  handwriting. 
Coles  V,   Hurt,  75   Va.   385. 

Answer  under  Oatti  Denjring  Execu- 
tion of  Instrument. — Where  bill  or 
other  pleading  sets  up  a  writing  and 
alleges  that  it  w^s  made  and  signed  by 
defendants'  intestate  in  his  lifetime,  and 
defendant,  by  his  answer  under  oath, 
denies  the  allegation  and  demands 
proof;  such  answer  is  a  substantial 
compliance  with  Va.  Code,  1873,  ch. 
167,  §  39,  and  puts  the  genuineness  of 
the  writing  in  issue  with  the  burden 
of  proof  on  the  alleger.  Harnsberger 
V.  Cochran,  82  Va.  727,  1  S.  E.  120. 

Verified  Plea  to  Answer  in  Chancery 
Treated  as  Affidavit.— With  the  answer 
of  a  defendant  in  chancery,  a  bond  of 
the  plaintiff's  decedent  was  filed.  The 
plaintiff  filed  no  replication  but  pleaded 
non  est  factum  to  the  bond  filed  with 
the  answer.  On  the  evidence  being 
heard,  the  court  below  decided  that 
the  bond  was  not  the  deed  of  the  plain- 
tiff. It  was  held,  that  while  it  was  ir- 
regular and  improper  to  have  allowed 
a  plea  to  h^ve  been  filed  to  the  answer, 
and  the  proper  course  was  for  the 
plaintiff  to  have  filed  a  general  replica- 
tion to  the  answer,  accompanied  by  an 
affidavit  putting  in  issue  the  execution 
of  the  bond,  which  would  have  been 
sufficient  to  require  the  defendant  to 
prove  such  execution,  yet  as  the  plea 
which  was  sworn  to,  can  be  now 
treated  as  an  affidavit,  as  the  parties 
took  issue  on  it,  and  testimony,  and  the 
defendant  has  not  been  prejudiced  by 
'  the  irreerular  oroceedines  and  trial  on 
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said  plesi  as  such,  the  decree  will  not 
*  be  reversed  for  such  irregular i ties, 
substantial  justice  having  been  done 
between  the  parties.  Simmons  v.  Sim- 
mons, 33  Gratt.  451. 
(4)  Effect  of  Filing  Affidavit. 

When  the  answer  of  the  maker  of 
a  negotiable  note  denies  that  the 
payee  endorsed  the  note  to  complain- 
ant, as  alleged  in  the  latter's  bill,  and 
the  denial  is  supported  by  affidavit,  as 
required  by  §  3279  of  the  Va.  Code  of 
1887,  the  burden  of  proof  is  thrown 
upon  the  complainant  to  show  such 
endorsement,  and  in  default  thereof 
his  bill  should  be  dismissed.  Pied- 
mont Bank  v.  Hatcher,  94  Va.  229,  26 
S.  E.  505. 
<5)  Effect  of  Failure  to  File  Affidavit. 

In  General. — Where  no  affidavit,  or 
an  insufficient  one,  is  filed  denying  the 
genuineness  of  a  writing,  such  writing 
must  be  taken  to  be  genuine  and  that 
it  purports  to  be.  Coles  v.  Hurt,  75 
Va.  385. 

In  an  action  of  debt  at  common  law 
on  a  negotiable  note,  the  plea  of  nil 
debet  put  in  issue  the  execution  of  the 
note  and  all  trs^nsfers  thereof,  but  by 
statute  in  Virginia  (Code,  1887,  §  3279) 
when*  the  execution  and  endorsement 
of  the  note  are  averred  in  the  declara- 
tion, no  proof  thereof  is  required  un- 
less the  plea  putting  it  in  issue  be 
supported  by  affidavit.  Clason  v. 
Parrish,  93  Va.  24,  24  S.  E.  471. 

If  an  answer  in  chancery  avers  that 
an  agreement  was  made  by  the  com- 
plainant who  is  a  married  woman,  a 
general  replication  by  her,  not  under 
oath,  will  put  in  issue  her  capacity  to 
make  the  agreement,  but  not  the  gen- 
uineness of  her  signature.  Stewart  v. 
Conrad,  100  Va.  128,  40  S.  E.  624. 

Where  in  an  action  against  the  en- 
dorser of  a  negotiable  note,  the  decla- 
ration averred  that  the  endorser  en- 
dorsed the  note  by  subscribing  his 
name  on  the  back  thereof,  and  the  de- 
fendant did  not  file  an  affidavit  with 
his  plea  according  to  the  statute  (Act, 


Februa-ry  5th,  1828)  he  was  not  per- 
mitted to  question  the  genuineness  of 
the  note,  or  to  show  that  it  was  al- 
tered after  it  was  endorsed  by  him. 
Archer  v.  Ward,  9  Gratt.  622. 

Evidence  Attacking  Genuineness  of 
Instrument  Inadmissible. — Where  a 
defendant  in  chancery  in  his  answer 
alleges  that  the  plaintiff*s  decedent  de- 
livered his  three  receipts  to  respond- 
ent for  money  paid  on  account  of  the 
matter  in  controversy,  and  files  with 
his  answer  as  part  thereof,  what  pur- 
ports to  be  the  original  receipts,  and 
the  plaintiff  files  with  his  replication 
no  affidavit  denying  the  genuineness 
of  the  receipts,  it  is  error  to  admit 
depositions  taken  on  behalf  of  the 
plaintiff,  attacking  the  genuineness  of 
such  receipts.  Maxwell  v,  Burbridge, 
44  W.  Va.  248,  28  S.  E.  702. 

Partnership  Instruments. — In  an  ac-  . 
tion  of  debt  on  a  note  signed  with  a 
partnership  name,  the  declaration 
charged  that  the  defendants  by  their 
partnership  name  subscribed  the  note, 
and  there  was  no  affidavit  by  the  de- 
fendants, or  any  of  them,  putting  the 
execution  of  the  note  in  issue.  It  was 
held,  that  the  defendants  were  pre- 
cluded from  showing  that  the  partner- 
ship h^d  been  dissolved  before  the 
note  was  made,  and  that  the  person 
making  it  had  no  authority  to  execute 
it  for  the  other  partners.  Phaup  v. 
Stratton,  9  Gratt.  615. 

But  in  Shepherd  v.  Fry,  3  Gratt.  442, 
it  is  said  that  while  the  act  of  Feb- 
ruary 5th,  1828,  applies  to  instruments 
executed  in  the  name  of  a  partnership, 
the  question  remains  open  whether 
the  persons  sought  to  be  charged  are 
members  of  the  partnership. 

b.  Deeds  Authenticated  for  Record. 

An  original  deed  duly  authenticated 
for  record  in  the  manner  prescribed 
by  law  at  the  time  of  authentication,  is 
admissible  as  evidence  without  further 
proof  of  its  due  execution,  though  it 
has  not  been  duly  recorded.  Hassler 
V.  King,  9  Gratt.  115. 
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A  deed  of  emancipation  recorded  in 
the  wrong  court  was  not  so  authenti- 
cated as  to  be  lawful  evidence  in  a  suit 
for  freedom;  and  such  deed  ought  not 
to  be  received  as  evidence,  until  proved 
or  acknowledged  before  the  proper 
court.     Givens  v.  Manns,  6  Munf.  191. 

Deed  Recorded  but  Improperly  Au- 
thenticated for  Recordation. — A  deed 
not  acknowledged  or  not  certified  ac- 
cording to  law,  though  actually  ad- 
mitted to  record,  can  not  be  read  in 
evidence  as  a  recorded  deed,  but  as 
between  the  parties  it  is  valid.  Raines 
V.  Walker,  77  Va.  92. 

B.   MANNER   OF   PROVING  EXE- 

CUTION. 
1.  Unattested  Documents. 

By  Proof  of  Handwriting. — When  a 
deed  is  of  recent  date  and  there  are  no 
subscribing  witnesses,  the  party  who 
offers  it  in  evidence  must  prove  the 
handwriting  of  the  maker.  Caruthers 
V.   Eldridge,  12  Gratt.  670. 

In  an  action  on  an  official  bond,  if 
there  is  no  recorded  evidence,  the  ex- 
ecution of  it  may  be  established  by  the 
testimony  of  attesting  witnesses,  or  if 
there  be  none,  by  proof  of  handwrit- 
ing, or  by  discovery  from  the  adverse 
party.  Washington  Co.  v.  Dunn,  27 
Gratt.  609. 

As  to  manner  of  proving  handwrit- 
ing, see  the  title  HANDWRITING. 

The  certificate  of  a  notary  public, 
that  a  release  was  acknowledged  by 
a  party  to  be  sis  act  and  deed,  ought 
not  to  be  received  in  evidence  to  prove 
the  execution  of  the  release;  but  the 
deposition  of  the  notary  public,  or  i 
some  equivalent  testimony,  ought  to 
be  produced  to  the  court.  Kidd  v.  Al- 
exander, 1  Rand.  456. 

Evidence  Showing  Falsity  of  Matter 
Contained  in  Paper. — In  a  controversy 
over  the  genuineness  of  a  paper,  evi- 
dence which  tends  to  impeach  the 
truth  of  the  matter  contained  in  the 
paper  is  admissible,  as  such  evidence 
tends  to  show  the  nonexecution  of  the 


paper  by  the  party  introducing  such 
evidence.  "There  is  no  better  way  to 
discredit  a  paper  than  to  show  its  fal- 
sity." Flowers  v.  Fletcher,  40  W.  Va. 
103,  20  S.  E.  870. 

Proving  Genuineness  of  Coupons 
from  State  Bonds.— See  the  title  MU- 
NICIPAL, STATE  AND  COUNTY 
SECURITIES. 

2.  Attested  Documents, 
a.  By    Production    of  Attesting    Wit- 
nesses. 
(1)  General  Rule. 

The  general  rule  is  that  if  there  be  a 
subscribing  witness  to  an  instrument, 
his  evidence  is  the  best  and  must  be 
adduced,  if  in  the  power  of  the  party. 
Gilliam  v.  Perkinson,  4  Rand.  325; 
Caruthers  v.  Eldridge,  12  Gratt.  670, 

A  subscribing  witness  to  a  written 
instrument,  if  he  attested  it  by  request, 
express  or  implied,  of  the  author  of 
the  instrument,  which  will  be  pre- 
sumed to  have  been  the*  case  in  the 
absence  of  evidence  to  the  contrary, 
must  be  produced  to  testify  as  to  the 
execution  of  the  instrument  by  the 
party  who  seeks  to  set  it  up  or  show 
its  execution,  provided  the  witness  is 
alive,  and  in  the  jurisdiction  of  the 
court,  and  competent  to  testify.  Step- 
toe  V.  Flood,  31   Gratt.  323,  340. 

Witnesses  attesting  the  delivery  of 
a  deed,  shall  not  afterwards  be  ad- 
mitted to  disprove  it.  Currie  v.  Don- 
ald, 2  Wash.  58. 

(2)  Exceptions  to  Rule. 

Where  a  subscribing  witness  is 
"dead  or  blind,  or  insane,  or  infamous, 
or  interested  since  the  execution  of 
the  deed,  or  beyond  the  process  of  the 
court,  or  not  to  be  found  after  dil- 
igent inquiry;  in  all  these  cases  (and 
others,  perhaps,  might  be  stated)  the 
course  is  to  prove  the  handwriting  of 
the  witness."  Gilliam  v.  Perkinson,  4 
Rand.  325;  Manns  Zf.  Givens,  7  Leigh 
703;  Bogle  v.  Sullivant,  1  Call  561; 
Turner  v.  Stip,  1  Wash.  319;  Steptoe 
V.    Flood,   31   Gratt.   323;  Thompson  v. 
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Halste^d,  44  W.  Va.  390,  29  S.  E.  991. 
See  post,  "Of  Attesting  Witnesses,"  II, 
B,  2,  b,  (1). 

b.  By  Proof  of  Handwriting. 
(1)  Of  Attesting  Witnesses. 

It  is  a  general  rule  that  the  evidence 
of  a  subscribing  witness  to  an  instru- 
ment is  the  best,  and  must  be  adduced 
if  it  can  be  had,  and  if  it  can  not,  proof 
of  the  handwriting  of  the  subscribing 
witness  will  be  required.  Gilliam  v. 
Perkinson,  4  Rand.  325;  Caruthers  v. 
Eldridge,  12  Gratt.  670;  Manns  v.  Giv- 
ens,  7  Leigh  703. 

"While  I  acknowledge  it  to  be  the 
rule,  that  proof  of  the  handwriting  of 
the  attesting  witness  is  considered 
better  evidence  of  the  execution,  than 
proof  of  the  handwriting  of  the  party 
executing,  I  am  free  to  confess,  that  I 
think  it  a  rule  founded  rather  in  techni- 
cal strictness,  and  artificial  reasoning, 
than  in  sound  good  sense."  Gilliam  v. 
Perkinson,  4  Rand.  325,  per  Carr,  J. 

When  the  subscribing  witnesses  are 
dead,  proof  of  their  handwriting  may 
be  introduced  to  prove  the  execution 
of  the  instrument.  Bogle  v.  Sullivant, 
1  Call  561;  Thompson  v.  Halstead,  44 
W.  Va.   390,  29   S.    E.   991. 

If  the  attesting  witness  can  not  be 
produced  or  is  incompetent  to  testify, 
the  genuineness  of  his  attestation  to 
the  instrument  must  be  proved  by  evi- 
dence that  the  signati^re  to  the  at- 
testation is  in  the  handwriting  of  the 
subscribing  witness.  Steptoe  v.  Flood, 
31   Gratt.   323,   340. 

As  to  manner  of  proving  handwrit- 
ing,   see    the    title    HANDWRITING. 

Evidence  That  Instrument  Is  Not  in 
Handwriting  of  Maker,  Admissible. — 
On  the  trial  of  an  issue  out  of  chancery 
the  plaintiff  in  the  issue  relies  upon  a 
receipt  to  which  there  is  an  attesting 
witness,  but  both  the  witness  and  the 
principal  ^re  dead.  The  plaintiff  hav- 
ing proved  the  handwriting  of  the  wit- 
ness, the  defendant  may  introduce  the 
testimony  to  prove  that  the  name  of 
the   principal   to   the  receipt   is   not   in 


his  handwriting.     Steptoe  v.  Flood,  31 

Gratt.  323. 

(2)  Of  Maker  of  Instrument. 

Where  the  attesting  witness  is  dead, 
the  first  call  is  for  proof  of  his  hand- 
writing; and  wherever  that  can  not  be 
had,  the  handwriting  of  the  party  may 
be  proved.  Gilliam  v.  Perkinson,  4 
Rand.  325;  Steptoe  v.  Flood,  31  Gratt. 
323. 

"If  there  be  no  subscribing  witness, 
or  he  denies  having  any  knowledge  of 
the  execution,  or  the  name  of  a  ficti- 
tious person  is  inserted,  or  if,  after 
diligent  inquiry,  nothing  can  be  heard 
of  the  witness,  so  that  he  can  neither  be 
produced,  or  his  handwriting  proved, 
the  execution  of  the  instrument  may 
be  established  by  proving  the  hand- 
writing of  the  party,  or  his  admission, 
that  he  executed  it."  Gillisim  v.  Per- 
kinson, 4  Rand.  325,  327. 

Where  the  subscribing  witness  to  an 
instrument  is  dead,  and  it  is  shown  to 
be  impracticable  to  prove  his  hand- 
writing, evidence  of  the  handwriting 
of  the  party  himself  is  admissible. 
Raines  v.  Philips,  1  Leigh  483. 

If  the  proof,  or  acknowledgment,  of 
a  deed,  made  by  a  nonresident,  of  land 
lying  in  Virginia,  be  not  certified  ac- 
cording to  law,  though  it  should  be 
admitted  to  record,  it  can  not  be  read 
in  evidence  as  a  recorded  deed.  But 
it  will  be  sufficient  at  the  trial,  to 
prove  the  execution  by  one  witness, 
though  he  be  not  a  subscribing  wit- 
ness, if  the  subscribing  witness  be 
dead,  or  can  not  be  procured.  Turner 
V,   Stip,   1   Wash.   319. 

Where  the  subscribing  witness 
merely  makes  his  mark,  if  he  is  dead, 
proof  of  the  handwriting  of  the  party 
executing  the  instrument  will  be 
proper.  Gilliam  v.  Perkinson,  4  Rand. 
325. 

C.   SUFFICIENCY   OF   EVIDENCE 
OF  EXECUTION. 
Sufficiency  of  Evidence  Question  for 
Jury. — Whether     the      evidence     suffi- 
ciently establishes  the  execution  of  an 
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instrument  is  a  question  for  the  jury. 
Bogle  V.  Sullivant,  1   Call    561. 

Where,  on  the  trial  of  an  issue  out 
of  chancery,  the  plaintiff  relies  upon  a 
receipt  and  there  is  great  conflict  of 
opinion  among  the  witnesses  as  to  the 
genuineness  of  the  handwriting  of  the 
principal  to  the  receipt,  the  verdict  of 
the  jury  against  its  genuineness  will 
not  be  disturbed  by  the  appellate  court. 
Steptoe  V.  Flood,  31  Gratt.  323. 

Proof  of  Handwriting  of  Attesting 
Witness  Prima  Facie  Evidence  of  Ex- 
ecution.— Where  a  paper  purports  to 
have  been  signed  by  a  party,  with  a 
subscribing  witness  thereto,  and  such 
subscribing  witness  is  dead,  proof  of 
the  handwriting  of  the  subscribing  wit- 
ness is  prima  facie  evidence  of  the 
execution  of  the  paper;  but  such  evi- 
dence may  be  rebutted  by  the  party 
denying  its  execution  and  by  outside 
circumstances.  Thompson  v,  Halstead, 
44  W.  Va.  390,  29  S.   E.  991. 

On  the  trial  of  a  plea  of  non  est  fac- 


tum in  an  action  on  a  bond,  proof  oi 
the  handwriting  of  the  subscribing  wit- 
nesses, and  that  they  are  dead,  will  be 
sufficient  to  submit  the  case  to  the 
jury.     Bogle  v.  Sullivant,  1  Call  561. 

The  proof  of  the  handwriting  of  the 
subscribing  witness  is  "evidence  of 
everything  on  the  face  of  the  instru- 
ment. The  sealing  and  delivery  will 
be  presumed;  and  it  is  laid  down  in 
many  cases,  that  it  will  not  be  nec- 
essary to  prove  the  handwriting  of  the 
party  to  the  deed.  Other  cases,  how- 
ever, have  required  such  proof  to  con- 
nect the  party  with  the  instrument." 
Gilliam  v.  Perkinson,  4  Rand.  325. 

Joint  and  Several  Bond — Signature 
of  One  Party  Only  Proved. — On  a  plea 
of  non  est  factum,  by  several  defend- 
ants, to  a  joint  and  several  bond,  where 
the  signature  of  one  of  the  defendants 
is  proven,  it  is  proper  to  permit  such 
proof  to  go  to  the  jury  as  against  such 
defendant,  but  not  as  to  the  other. 
Kuykendall  v.  Ruckman,  2  W.  Va.  332. 
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See  the  title  EXECUTIONS. 


EXECUTIONS. 

L  Scope  of  Title,  420. 
II.  Definition  and  Nature,  420. 
IIL  Issuance  of  Executiout  421. 

A.  Whence  and  by  Whom  Issued,  421. 

B.  On  What  Founded,  422. 

1.  Valid  Jadg'ment  or  Decree,  422. 

2.  Office  Judgement,  422. 

3.  Verdict  of  Jury.  422. 

4.  Final  Judgment,  422. 

5.  Justice's  Judg'ment,  423. 

6.  ScL  Fa.  Where  Defendant  Makes  Default,  423. 

7.  Decrees  in  Chancery,  423. 

8.  Conditional  Decree,  423. 

C.  When  Issued,  424. 

1.  After  What  Time  Execution  May  Issue,  424. 

2.  Before  What  Time  Execution  Must  Issue,  424. 

3.  Teste,  425. 

D.  In  Conjunction  with  Other  Writs,  426. 

E.  After  Death  of  Party  Imprisoned  under  Ca.  Sa.,  426. 
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F.  In  Whose  Favor  Issued*  426. 
6.  Against  Whom  Issued,  426. 

1.  Mnnicipalities,  426. 

2.  Personal  Representatiyes,  427. 

3.  Where  Judgment  Is  against  Several  Parties,  427. 

4.  Party  Discharged  under  Insolvent  Oath,  427. 

5.  Tcrre  Tenant  as  Party,  427. 
H.  To  What  Place  Issuable,  427. 

I.  Effect  of  Issuance,  427. 

1.  Upon  Finality  of  Judgment,  427. 

2.  Upon  Property  in  the  Goods,  423. 

IV.  Form  and  Sufficiency,  428. 

A.  Contents  of  the  Writ,  428. 

B.  Validity  of  the  Writ.  429. 

Y.  Alias  or  New  Ezedution,  430. 

A.  When  Proper,  430. 

B.  Time  of  Issuance,  432. 

C.  Abuse  of  Right  to  Issue,  433. 

D.  Change  of  Execution,  433. 

VL  The  Execution  Lien,  433. 

A.  Nature  of  Lien,  433. 

B.  Commencement  of  Lien,  433. 

C.  Necessity  for  Registry,  434. 

D.  Property  Subject,  434. 

1 .  At  Common  Law,  434. 

2.  Under  the  Statute,  435. 

a   General  Rule,  435. 
b    Choses  in  Action,  435. 

c.  Equitable  Estate  Generally,  435. 

d.  Limited  to  Actual  Interest  of  Debtor,  436. 

e.  Existing  Subjects,  436. 

f .  Futur«^  Liability  Dependent  upon  Contingency,  436. 

g.  Proper^'y  of  Municipal  Corporations,  436. 
h.  Legacies,  436. 

i.  Percentage  Due  a  Contractor,  436. 
j.  Real  EsUte,  436. 
:,  Priorities,  436. 

1.  Priority  between  Several  Execution  Liens,  437. 

2.  As  between  Assignment  for  Benefit  of  Creditors  and  Execution 

Lien,  437. 

3.  As  between  Attachment  and  Execution  Lien,  437. 

4.  As  between  Di?.^r«»ss  Warrants  and  Execution  Liens,  437. 

5.  As  between  Execution  Creditors  and  Trust  Creditors,  437. 

6.  As  between  Er'>cptton  Lien  and  Intermediate  Alienation,  437. 

7.  As  between  LandKrd's  Lien  and  Execution  Lien,  438. 

8.  As  between  Mortgages  and  Execution  Liens,  438. 

9.  Adjustment  of  Conflicting  Liens,  438. 
F.  Duration  of  the  Lien,  438. 

*  1.  In  General,  438. 

2.  On  T-e'^iable  Properts, ,  439. 

3.  On  Unleviable  Property,  439. 
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4.  Contionation  after  Retarn  Day,  439. 

5.  Effect  of  Death  of  Either  Party,  440. 
G.  Abandonment,  440. 

H.  Losa  of  Lien,  4^0. 
L  Evidence  to  Prove  Lien,  441. 
J.  Aasigrnment  of  Property  Subject  to  Execution  Lien,  441. 

1.  General  Consideration,  441 . 

2.  Unleviable  Property,  442. 

a.  Bona  Fide  Pnrchaser,  442. 

b.  Purchaser  withont  Value,  442. 

c.  Purchaser  with  Notice,  442. 

3.  leviable  Property,  442. 

4.  Docketinir  as  Notice,  443. 

Vn.  stay  of  Execution,  443. 

A.  A^eement  for  Stay,  443. 

B.  By  Suit  to  Enforce  Contract  for  Sale  of  Debtor's  Land,  443. 
C  By  Dismissal  of  Petition  to  Enforce  Judgment  Lien,  443. 

D.  By  Garnishment  of  Defendant,  443. 

E.  By  Delivery  of  Suspending  Bond,  444. 

F.  By  Notice  of  Motion  to  Quash,  444. 

Vni.  Relief  against  Execution,  444. 

A.  Audita  Querela,  444. 

B.  Injunction,  444. 

C.  Prohibition,  444. 

D.  Writ  of  Error,  444. 

E.  Where  Judgment  Set  Aside,  444. 

F.  Motion  to  Quash,  444. 

1.  The  Notice,  444. 

a.  Necessity  for,  444. 

b.  Time  for  Giving,  444. 

c.  Form  of  Notice,  445. 

d.  Evidence  of  Notice,  445. 

e.  Waiver  of  Notice,  445. 

f .  Effect  of  Notice,  445. 

2.  Grounds  for  Quashing,  445. 

3.  Parties  to  the  Motion.  448. 

4.  Time  for  Making,  448. 

5.  Jurisdiction,  448. 

6.  Rules  Applicable,  449. 

7.  Questions  of  Law  and  Fact,  449. 

8.  Waiver  of  Motion,  449. 

9.  Effect  of  Quashing,  449. 

10.  Appeal  from  Judgment  Quashing,  449. 

11.  Collateral  Attack  on  Right  to  Enforce  Execution,  449. 

IZ.  Levy  of  Execution,  449. 

A.  Definition  and  What  Constitutes,  449. 

1.  Definition,  449. 

2.  What  Constitutes,  449. 

B.  Necessity  for  Levy,  450. 

C.  Time  for  Levy,  450. 

D.  Property  Subject  to  Levy,  451. 
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1.  Personal  Propert  j,  451. 

2.  Real  Property,  458. 

E.  Who  May  Make,  458. 

F.  Control  of  Levy,  458. 
6.  Liability  of  Officer,  459. 
H.  Endorsement  of  Levy,  459. 

I.  Right  of  Property  Trial,  459. 

J.  Effect  of  Levy,  460. 

K.  Evidence  of  Levy,  460. 

L.  Presumptions  as  to  Levy,  460. 

M.  Termination  of  Levy,  461. 

1.  By  Abandonment,  461. 

2.  By  Exting^uishment,  461. 

X.  The  Return,  462. 

A.  What  Constitutes,  462. 

B.  Time  for  Making,  462. 

C.  Form  and  \  alidity,  462. 

1.  Formal  Contents,  462. 

2.  Validity,  462. 

D.  Amendment,  463. 

1.  Necessity  for,  463. 

2.  Anthority  to  Permit,  463. 

3.  When  Allowed,  4'63. 

E.  Effect  of  Delay,  463. 

F.  Risrhts  of  Debtor  When  Return  Made  before  Sixty  Days,  463. 
6.  Conclusiveness,  463. 

H.  Extraofficial  Return,  464. 

XI.  Satisfaction  of  Execution,  464. 

A.  By  Payment,  464. 

1.  To  Attorney,  464. 

2.  After  Return  Day,  464. 

a.  Execution  Unlevled,  464. 

b.  Execution  Levied,  465. 

3.  Remedy  Where  Payments  Not  Credived,  465. 

4.  Presumption  of  Payment,  465. 

B.  By  Levy,  465. 

1.  Presumption  of  Satisfaction,  465. 
2    Rebuttal  of  Presumption,  465. 

3.  Mere  Levy  Only  a  Step  Towards  Satisfaction,  465. 

4.  When  Presumption  Becomes  Absolute,  465. 

5.  Effect  of  **Stay  Law"  on  Presumption,  466. 

C.  By  Restoration  of  Property,  466. 

D.  By  TakinsT  Defendant  on  Ca.  8a.,  466. 

E.  By  Forfeiture  of  Forthcomingr  Bond,  466. 

F.  By  Neglect  or  Misconduct  of  Sheriff,  466. 

G.  Where  Creditor  Purchases  the  Property,  467. 

H.  Where  Defendant  Elois^nes  or  Removes  Property,  467. 
I.  Presumption  of  Satisfaction,  467. 

XIL  DiqK>Bition  of  Proceeds,  467. 
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XIII.  Proceedings  in  Aid  of  Execution,  467. 

A.  Attachment,  467. 

B.  Mandamas,  468. 

C.  Suit  in  Ekiuit  J,  468. 

D.  Seqneatration  of  Interest  in  Trust  Fund,  468. 

E.  By  Compelling^  Debtor  to  Discover  and  Surrender  Estate,  468. 

F.  Garnishment  to  Enforce  Execution  Lien,  471. 

6.  Where  Garnishee  Fails  to  Appear  and  Make  Full  Disclosure,  473. 

CROSS  REFERENCES. 

See  the  titles  APPEAL  AND  ERROR,  vol.  1,  p.  418;  CONTINUANCES, 
vol.  3,  p.  289;  ELEGIT,  ante,  p.  58;  FORTHCOMING  AND  DELIVERY 
BONDS;  INDEMNITY;  JUDGMENTS  AND  DECREES;  SERVICE  OF 
PROCESS;  SHERIFFS'  SALES;  SURETYSHIP;  TRUSTS  AND  TRUS- 
TEES; VENDITIONI  EXPONAS. 

As  to  the  necessity  of  a  revival  of  a  judgment  by  scire  facias,  where  the 
judgment  has  been  entered  after  the  death  of  a  party,  prior  to  the  issuance  of 
an  execution,  see  the  title  JUDGMENTS  AND  DECREES.  As  to  execution 
as  part  of  the  record,  see  the  title  APPEAL  AND  ERROR,  vol.  1,  p.  507.  As 
to  variance  between  execution  and  the  recital  thereof  in  a  forthcoming  bond, 
see  the  title  FORTHCOMING  AND  DELIVERY  BONDS.  As  to  restitution 
of  property  seized  under  an  execution  on  an  erroneous  judgment  which  is 
afterwards  reversed  or  corrected,  see  the  title  RESTITUTION.  As  to  ac- 
tions on  assignments  of  executions,  see  the  title  ASSIGNMENTS,  vol.  1,  p. 
787.  As  to  appeals  from  decisions  ordering  executions  to  issue,  see  the  title 
APPEAL  AND  ERROR,  vol.  1,  p.  452.  As  to  executions  for  specific  property, 
see  the  title  POSSESSION,  WRIT  OF.  As  to  the  rights  of  a  sheriff,  holding 
an  execution  in  his  hands,  upon  payment  by  him  of  the  debt,  see  the  title 
SUBROGATION. 


I.  Scope  ot  Title. 

This  •  title  includes  the  enforcement 
of  judgments  and  decrees  in  civil  ac- 
tions and  proceedings  generally,  by 
final  process  against  property;  the  na- 
ture of  such  process;  property  liable  to 
execution;  the  issuance,  requisites  and 
validity  of  executions;  the  levy  of  ex- 
ecutions; the  lien  of  executions;  the 
stay  of  executions;  the  quashing  of 
executions;  trial  of  right  of  property, 
return  of  executions,  their  satisfaction 
and  the  distribution  of  their  proceeds, 
and  proceedings  in  aid  of  execution. 

It  excludes  executions  for  specific 
property;  injunctions  against  execu- 
tions; sale  under  executions;  executions 
against  the  person;  executions  on  forth- 
coming bonds;  revival  of  judgment  as 
a  requisite  to  issuance  of  execution; 
and  the  duties  and  liabilities  of  officers 
as  to  the  issuance,  levy  and  return  of 


executions  with  their  right  to  demand 
indemnity. 

II.  Definition  and  Nature. 

Definition. — Bouvier's  law  diction- 
ary contains  the  following:  "Final 
execution  is  one  which  authorizes  the 
money  due  on  a  judgment  to  be  made 
out  of  the  property  of  the  defendant." 

Nature  of  Execution. — In  Lusk  v, 
Ramsay,  3  Munf.  417,  the  court  said: 
"I  will  remark,  in  the  first  place,  that 
an  execution  is  the  life  of  the  law;  that 
it  is  the  end,  and  effect,  a  fruit  of  the 
law;  that  it  differs  from  an  action 
which  only  continues  until  the  judg- 
ment is  rendered;  and  that,  conse- 
quently a  release  of  all  actions  would 
not  release  it." 

Purpose  of  Fieri  Facias. — ^The  writ  of 
fieri  facias  is  griven  to  the  court  to  en- 
able it  to  enforce  its  judgments.   With- 
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out  it  the  court  would  be  powerless  to 
crrry  into  effect  its  judgment  when 
rendered.  Erb  v.  Hendricks  Co.,  60 
W.  Va.  28,  40  S.  E.  338. 

Scire  Facias  as  Writ  of  Execution.— 
As  to  when  a  writ  of  scire  facias  may 
be  properly  called  a  writ  of  execution, 
see  the  title  SCIRE  FACIAS. 

Elxecution  an  Entire  Thing. — An  exe- 
cution is  an  entire  thing.  Lusk  v.  Ram- 
sey,   3   Munf.   417. 

Fieri  Facias  and  Ca.  Sa.  Distin- 
guished.— In  Evans  v.  Greenhow,  15 
Gratt.  153,  the  court  in  distinguishing 
between  the  writs  of  fieri  facias 
and  capias  ad  satisfaciendum  used 
the  following  language:  "The  two 
remedies  differ  in  many  respects. 
The  new  remedy  is  more  ben- 
eficial to  the  creditor  in  some  respects 
and  less  so  in  others,  than  the  old. 
!♦  gives  a  lien  on  all  the  personal  es- 
tate of  the  debtor  from  the  time  that 
the  writ  of  fi.  fa.  is  delivered  to  the 
officer  for  execution,  subject  only  to 
the  exceptions  enumerated.  The  lien 
does  not  depend  upon  the  levy  of  the 
writ,  but  continues  to  operate  after  the 
return  day  and  until  the  right  of  the 
creditor  to  levy  any  execution  upon 
his  judgment  ceases,  or  is  suspended 
by  a  forthcoming  bond  being  given  and 
forfeited,  or  by  a  supersedeas  or  other 
legal  process.  Code,  p.  717,  §  4;  Pur- 
year  V.  Taylor,  12  Gratt.  401.  On  the 
other  hand  the  ca.  sa.  was  a  lien  only 
from  the  time  of  its  execution,  and 
then  only  a  qualified  and  conditional 
lien.  It  was  not  a  lien  at  all  upon  per- 
sonal estate,  until  by  the  act  of  March 
2,  1821,  it  was  declared,  that  *every 
writ  of  capias  ad  satisfaciendum  shall 
bind  the  property  of  the  goods  of  the 
psrty  against  whom  the  same  is  sued 
forth,  from  the  time  that  such  writ 
shall  be  levied.'  Sess.  Acts,  p.  35,  ch. 
34,  §  4.  It  is  at  least  doubtful  whether 
even  that  act  made  it  a  lien  on  choses 
in  action.  *  ♦  ♦  The  writ  of  fi.  fa.  is 
generally  issued  on  a  judgment,  and  al- 
ways, in  the  absence  of  special   direc- 


tion to  the  clerk  to  the  contrary.  It  is 
to  this  execution,  thus  almost  always 
issued  upon  a  judgment,  that  the  Code 
(1849),  ch.  188,  §  3,  has  imparted  the 
important  additional  effect  therein 
mentioned.  In  giving  to  the  creditor 
this  new  and  extensive  lien,  it  was  em- 
iriently  proper  so  to  guard  it  as  that  it 
should  do  no  injury  to  the  just  rights 
of  others.  Accordingly,  it  was  given 
subject  to  certain  exceptions,  which 
the  legislature  supposed  would  have 
that  effect,  and  which  are  reasonable, 
and  ought  to  be  fairly  construed." 

In  Evans  v.  Greenhow,  15  Gratt.  153, 
the  court  said:  "It  is  true,  that  the  ad- 
ditional effect  given  by  the  Code,  to 
the  writ  of  fi.  fa.  was  intended  as  a  sub- 
stitute for  the  remedy  formerly  af- 
forded by  the  writ  of  ca.  sa.  But  it 
was  not  intended  to  be  coextensive 
with  that  remedy  in  all  respects.  On 
this  subject  the  revisors  observe,  *we 
will  not  undertake  to  say  that  the  rem- 
edies now  proposed  to  be  substituted 
in  the  place  of  process  to  take  the  body 
for  debt,  will  in  every  possible  case 
attain  for  the  creditor  everything  that 
he  can  now  attain  by  means  of  that 
process;  but  we  express  the  opipion, 
without  hesitation,  that  in  cases  gener- 
ally, the  rights  of  creditors  will  be 
better  protected  by  the  measures  pro- 
posed than  by  those  for  which  they  are 
substituted.' " 

III.  Issuance  of  Execution. 

A.  WHENCE  AND  BY  WHOM  IS- 
SUED. 

At  Liaw. — The  power  of  courts  of 
law  to  issue  executions  is  conferred  by 
the  common  law,  and  also  by  statutory 
enactments,  in  Virginia.  Coleman  v, 
Cocke,  6  Rand.  618. 

In  EU|uity. — See  post,  "Decrees  in 
Chancery,"  III,  B,  7. 

Chancery  Courts  Bound  by  Common 
Law  Statute  in  Issuing. — The  court,  in 
Windrum  v.  Parker,  2  Leigh  361,  360, 
said:  "Since  all  executions,  which  can 
be  issued  upon  a  judgment  at  law,  have 
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been  aHowed  by  our  statute  to  issue 
tipon  decrees  in  chancery,  the  courts 
of  chancery  are  bound,  in  deciding 
upon  all  questions  in  respect  to  them, 
to  abide  by  the  conuxion  law  and  stat- 
utes respecting  executions  at  law." 
See  also.  Suavely  v.  Harkrader,  30 
Gratt.  487. 

Motion  for  Order  of  Court  Directing 
Issuance. — A  party  may,  without  any 
previous  notice  to  the  defendant,  move 
the  court  to  direct  an  execution  to  be 
issued,  where  the  clerk  refused  to  is.suc 
one.    Com.  v.  Hewitt,  2  Hen.  &  M.  181. 

Power  of  Justice  after  Certifying 
Case.— In  Erb  v.  Hendricks  Co.,  50  W. 
Va.  28,  40  S.  E.  338,  the  court  said: 
"It  is  contended  by  appellee  that  cer- 
tifying the  judgment  by  the  justice  to 
the  clerk  does  not  'take  from  the  jus- 
tice the  right  to  issue  execution  there- 
after on  the  judgment  from  his  docket. 
This  it  a  question  that  seems  never  to 
have  arisen  or  been  decided  in  this 
court  and  does  not  properly  arise  in 
this  case."  See  generally,  the  title 
JUSTICES  OF  THE  PEACE. 

B    ON  WHAT  FOUNDED. 
1.    Valid  Judgment  or  Decree. 

As  a  condition  precedent  to  the  issu- 
ance of  a  writ  of  execution  there  must 
be  a  valid,  subsisting  judgment,  or  de- 
cree, to  support  it.  Lowther  v.  Davis, 
33  W.  Va.  132,  10  S.  E.  20;  Farmer's 
Bank  v.  Montgomery,  11  W.  Va,  169; 
Blair  v.  Henderson,  49  W.  Va.  282,  38 
S.  E.  552;  Maxwell  v.  Leeson,  50 
W.  Va.  361,  40  S.  E.  420;  Shackelford 
V.  Apperson,  6  Gratt.  451. 

In  Evans  v.  Greenhow,  15  Gratt.  153, 
it  is  said:  "The  writ  of  fi.  fa,  is  gen- 
erally issued  on  a  judgment,  and  al- 
ways, in  the  absence  of  special  direc- 
tion to  the  clerk  to  the  contrary." 

It  is  well  settled  that  no  execution 
can  be  issued  by  a  justice  until  there  is 
a  judgment  rendered  upon  which  an 
execution  can  be  issued.  Lowther  v. 
Davis,  33  W.  Va.  132,  10  S.  E.  20. 

Judgment  was  entered  in  favor  of  A 
against   B,   upon   conviction   of    B    for 


larceny,  for  money  mentioned  in  the 
indictment.  It  was  held:  "That  judg- 
ment ought  not  to  have  been  entered 
in  the  said  case  for  the  money  in  the 
indictment  mentioned,  and  therefore 
execution  ought  not  to  issue  on  the 
ji  dgment  entered  therein."  Henley's 
■Case,  1  Va.  Cas.  145. 
2.   Office  Judgment. 

An  execution  may  be  issued  upon  an 
office   judgment   the   same   as   upon   a 
I  final     judgment,      without     an      order 
j  of    court,   general    or    special    for   that 
I  purpose. .  It  can  be  corrected,  set  aside 
.  or    reversed,    only    by    proceedings    in 
error  in  the   same  or  a  higher  court. 
Enders  v.  Burch,  15  Gratt.  64,  68.    See 
I  the    title    JUDGMENTS    AND    DE- 
CREES. 
8.  Verdict  of  Jury. 

It  is  clear  that  no*  execution  can  be 
issued  on  the  verdict  of  a  jury,  and 
that  one  so  issued  is  void.  Lowther  v. 
Davis,  33  W.  Va.  132,  10  S.  E.  20,  26. 
4.  Final  Judgment. 

The  common-law  rule  was  that  no 
oecution  could  issue  except  upon  a 
final  judgment.  Baker  v.  Swineford, 
97  Va.  112,  33  S.  E.  542. 

Interlocutory  Decree. — In  Shackel- 
ford V.  Apperson,  6  Gratt.  451,  it  was 
held,  that,  according  to  statute,  the 
clerk  had  no  authority  to  issue  an  exe- 
cution upon  an  interlocutory  decree, 
without  an  order  of  the  court  or  the 
judge  thereof  in  vacation. 

Though  circumstances  may  exist 
which  will  warrant  the  court,  or  a 
judge  in  vacation,  to  allow  process  of 
execution  on  an  interlocutory  decree, 
these  circumstances  must  be  shown, 
and  if  not  shown,  it  is  improper  to  al- 
low it.  Shackelford  v.  Apperson,  6 
Gratt.    451. 

Where  there  was  a  suit  to  subject 
land  for  the  payment  of  purchase 
money,  a  decree  was  entered  against 
the  defendant  for  a  certain  sum,  and  if 
ht  should  fail  to  pay  such  sum  within 
thirty  days  a  commissioner  was  di- 
rected to  sell  the  land  upon  terms  pre- 
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scribed  in  the  decree;  it  was  held,  that 
the  clerk  had  no  authority  to  issue  an 
execution  on  such  decree  without  an 
order  of  the  court  or  of  the  judge  in 
vacation.  Shackelford  v,  Apperson,  6 
Gratt.  451. 

5.  Justice's  Judgment 

On  Transcript  of  Judgment. — Sec- 
tion 118,  ch.  50,  Code,  W.  Va.  provides 
that  "the  person  in  whose  favor  a  judg- 
ment is  rendered  by  a  justice,  or  who 
is  entitled  to  receive  the  money  due 
thereon,  or  any  part  of  it,  may  file  in 
the  clerk's  office  of  the  circuit  court  of 
the  county  in  which  the  judgment  was 
rendered,  a  transcript  thereof,  certified 
by  the  justice  who  has  the  lawful  cus- 
tody of  the  docket  in  which  such  judg- 
ment is  entered;  and  the  said  clerk 
may  issue  execution  thereon  in  the 
S9me  manner,  and  with  like  effect  as  if 
the  judgment  had  been  rendered  by  the 
circuit  court."  Erb  v.  Hendricks  Co., 
50  W.  Va.  28,  40  S.  E.  338;  Collins  v. 
Mann,  15  W.  Va.  171,  189;  Lanham  v. 
Lanham,  30  W.  Va.  222,  4  S.  E.  273. 

Where  Transcript  Not  Filed. — An 
execution  issued  by  the  clerk  of  the 
circuit  court  upon  a  judgment  of  a  jus- 
tice, without  a  transcript  of  such  judg- 
ment having  •been  filed  in  such  clerk's 
Dffice  as  required  by  §  118,  ch.  50,  W. 
Va.  Code,  1899,  is  void  as  between  the 
parties.  Steringer  v.  Mackie  (W.  Va), 
49  S.  E.  942. 

On  Abstract  of  Judgment.— The  fil- 
ing of  an  abstract  of  a  judgment  of  a 
justice  in  a  clerk's  office  of  the  county 
in  which  the  judgment  was  rendered, 
confers  no  authority  on  the  clerk  of 
the  circuit  court  to  issue  an  execution 
or  such  judgment.  Steringer  v.  Mackie 
(W.  Va.),  49  S.  E.  942. 

6.    Sci.   Fa.   Where   Defendant  Makes 
Default. 

If  a  writ  of  scire  facias  is  returnable 
a*^  rules  and  the  defendant  makes  de- 
fault, there  should  be  an  award  of  ex- 
ecution. McVeigh  v.  Bank,  76  Va.  267; 
Williaps  V.  Crawford,  7  Gratt.  202. 


7.  Decrees  in  Chancery. 

In  Shackelford  v.  Apperson,  6  Gratt. 
451,  the  court  said:  "It  is  only  by 
force  of  our  statute  law  that  process  of 
eyecution  can  be  sued  out  upon  decrees 
in  chancery.  Our  act  concerning  exe- 
cutions, 1  Rev.  Code,  p.  545,  §  55,  au- 
.thorizes  such  process  to  be  issued  by 
the  clerk,  on  the  application  of  a  party 
who  has  obtained  a  final  decree  for 
lands,  *  *  *  in  like  manner  as  upon  a 
fin^l  judgment  at  law."  See  also,  Win- 
drum  V.  Parker,  2  Leigh  361;  Snavely  v. 
Harkrader,  30  Gratt.  487. 

By  the  execution  law  of  1793,  §  53; 
(§  55;  ch.  134,  Rev.  Code,  Ed.  1819), 
parties  were  allowed  to  sue  out  com- 
mon-law executions  upon  decrees  in 
chancery,  which  execution  the  law  de- 
clared should  be  executed  and  re- 
turned, and  have  the  same  operation 
and  force,  to  all  intents  and  purposes, 
ar  similar  process  at  common  law. 
Skipwith  V.  Clinch,  3  Call  86. 

8.  Conditional  Decree. 

Directing  Executor  to  Pay  Certain 
Sums  Conditionally.  —  An  execution 
can  not  be  issued  and  enforced  against 
an  executor  where  there  has  been  a 
conditional  decree  directing  the  execu- 
tor to  pay  certain  sums  due  by  his  tes- 
tator, or  due  from  him  in  his  fiduciary 
capacity,  when  he  shall  have  collected 
certain  other  claims  or  debts  coming 
to  his  testator's  estate;  without  further 
proceedings  in  the  case,  and  in  the 
court  where  such  decree  has  been  ren- 
dered. Gay  V.  Skeen,  37  W.  Va.  582, 
15  S.  E.  64. 

On  Award  of  Arbitration. — Where  a 
matter  in  controversy  is  referred  to  ar- 
bitrators, the  award  to  be  entered  as 
the  decree  of  the  court,  the  award  is 
made  of  an  amount  to  be  paid  upon  the 
fulfilment  of  certain  conditions  and  en- 
tered as  the  decree  of  the  court  and 
the  plaintiffs  in  such  controversy  come 
into  court  four  or  five  years  after  the 
decree,  asking  for  an  award  of  execu- 
tion for  the  sum  decreed  thereon  con- 
ditionally; plaintiffs  having  had  posses- 
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sion  of  property  referred  to  in  the  de- 
cree, it  was  held,  that  the  court  should 
direct  an  account  of  the  subsequent 
transactions  between  the  partners;  and 
award  execution  in  favor  of  the  party 
ascertained  by  that  account  to  be  the 
creditor  of  the  others.  Davis  v.  Crews, 
1   Gratt.  407. 

Judgment  "If  Asset*.*'— In  Braxton 
V.  Wood,  4  Gratt.  25,  it  was  held  that 
no  execution  can  issue  upon  a  judg- 
ment "if  assets." 

C.  WHEN  ISSUED. 

See  post,  "Stay  of  Execution,"  VII. 
1.    After  What  Time  Execution  May 
Issue. 

As  Soon  as  Possible  after  Adjourn- 
ment.— It  was  held,  in  Evans  v.  Green- 
how,  15  Gratt.  153,  159,  that  it  is  the 
duty  of  the  clerk,  in  all  cases,  to  issue 
the  execution  as  soon  as  possible  after 
the  adjournment  of  the  court,  unless  he 
be  instructed  to  the  contrary  by  the 
plaintiff  or  his  attorney. 

After  Ten  Days  from  Date  of  Judg- 
ment or  Decree. — Section  3600  of  the 
Va.  Code  provides  that:  "Any  court, 
after  the  fifteenth  day  of  its  term,  may 
make  a  general  order  allowing  execu- 
tions to  issue  on  judgments  and  de- 
crees after  ten  days  from  their  date, 
although  the  term  at  which  they  are 
rendered  be  not  ended.  For  special 
cause,  it  may,  in  any  particular  case, 
except  the  same  from  such  order,  or 
allow  an  execution  thereon  at  an  ear- 
lier period."  Baker  v.  Swineford,  97 
Va.  112,  114,  33  S.  E.  542;  Enders  v. 
Burch,  15  Gratt.  64,  71. 

A  circuit  court  •  after  the  fifteenth 
day  of  the  term  may  make  a  general 
Older  allowing  executions  to  issue  on 
judgments  or  decrees  after  ten  days 
from  their  date,  although  the  term  at 
•  which  they  are  rendered  be  not  ended. 
For  special  cause  it  may,  in  any  par- 
ticular case,  except  the  same  from  such 
order  or  allow  an  execution  thereon  at 
ar  earlier  period.  W.  Va.  Code,  ch. 
ISl,  S  21;  Va.  Code  (1849),  ch.  177,  § 
21;  Enders  v.  Burch,  15  Gratt.  64. 


8.  Before  What  Time  Execution  Mu3t 
Issue. 

In  Virginia  —  One  Year.  —  Section 
3577  of  the  Virginia  Code  provides  tha: 
an  execution  may  be  issued,  on  a  final 
decree  within  one  year.  Series  v.  Cro- 
mer, 88  Va.  426,  13  S.  E.  859;  Hamil- 
ton V,  McConkey,  83  Va.  533,  5  S.  E. 
724. 

The  fact  that  an  execution  was  is- 
sued irregularly  and  unlawfully  after 
the  expiration  of  more  than  a  year  and 
a  day  from  the  time  of  the  decree, 
without  any  previous  proceeding  by 
way  of  scire  facias  or  otherwise  to  au- 
thorize the  same,  is  not  such  irregular- 
ity as  would  render  the  execution  void, 
but  only  voidable.  Beale  v,  Botetourt, 
1"^  Gratt.  278;  Spotts  v.  Com.,  85  Va 
531,  8  S.  E.  375. 

In  West  Virginia— Two  Years.— In 
West  Virginia  an  execution  may  be  is- 
sued within  two  years  after  the  date  oi 
the  judgment.  Gardner  v.  Landcraft. 
6  W.  Va.  36.  See  W.  Va.  Code,  ch. 
139,  §  10. 

After  Dissolution  of  an  Injunction  to 
a  Judgment. — Upon  the  dissolution  ol 
an  injunction  to  a  judgment,  execution 
may  issue  thereon  within  a  year  and  a 
day  from  the  dissolution  of  the  in- 
junction without  a  scire  facias,  though 
the  injunction  was  in  force  for  more 
than  ten  years.  Hutsonpiller  v.  Stover, 
12   Gratt.   579. 

In  Hutsonpiller  v.  Stover,  12  Gratt. 
579,  the  court  said:  "It  is  clear,  there- 
fore, that  where  the  plaintiff  is  pre- 
vented by  injunction  from  proceeding 
to  execution,  he  may  at  any  time 
within  the  year  after  its  dissolution, 
sue  out  execution  without  scire  facias; 
and  this,  where  the  parties  remain  un- 
changed, whether  the  injunction  have 
continued  for  more  or  less  than  ten 
years  from  the  date  of  the  judgment 
A  scire  facias  is  no  more  necessary  in 
the  former  case  than  in  the  latter,  the 
reason  for  dispensing  with  it  being  ex- 
actly the  same  in  both.  Nor  will  the 
statute   of  limitations   forbidding  exe- 
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cution  after  the  expiration  of  ten  years 
fiom  the  da^te  of  the  judgment  apply, 
because  notwithstanding  the  general 
terms  employed,  it  must  be  understood 
to  embrace  only  the  cases  in  which  the 
party  may  levy  his  execution  if  he  will, 
and  not  those  in  which  he  is  positively 
prohibited  oy  legal  process  from  so  do- 
ing; and  where  the  injunction  contin- 
ues for  more  than  ten  years,  the  plain- 
tiff is  equally  restrained  from  levying 
his  execution  during  the  whole  period 
a.«  during  the  year  after  the  date." 

Where    Order    of    Dissolution    Ap- 
pealed.— If  proceedings  on  a  judgment 
al  law  be  enjoined  by  a  court  of  chan-  | 
eery,  and  the  injunction  be  afterwards ! 
dissolved,  and  on  appeal  the  order  of, 
dissolution  is  affirmed  in  omnibus,  an 
execution  may  be  sued  out  on  the  judg- , 
ment  at  law,  before  the  decree  of  af- 
firmance is  entered  up  in  the  court  of 
chancery.     Epes    v.    Dudley,   4   Leigh  | 
145.  j 

After  Stay  of  Execution  on  Error. — 
In    Hutsonpiller    v.    Stover,    12    Gratt. 
579,  the  court  said:     "If  the  defendant  ^ 
bring    error    and    thereby    hinder    the  j 
plaintiff  from  taking  execution  within  ' 
the  year,  and  the  plaintiff  in  error  be 
nonsuited  or  the  judgment  affirmed,  the 
defendant  in  error  may  proceed  to  ex- 
ecution   after    the    year    without    scire 
facias,  because  the  writ  of  error  is  a 
supersedeas  to  the  judgment,  and  the 
plaintiff   must   acquiesce    till    he    hears 
the  judgment  above." 

Effect  of  Stay  Law. — In  computing 
the  time  within  which  an  execution  was 
to  be  sued  out,  the  time  between  Jan- 
uary 1,  1869,  and  March  29,  1871,  was 
excluded  by  express  statutory  provi- 
sion. Fadeley  v.  Williams,  96  Va.  397, 
3)  S.  E.  515;  James  v.  Life,  92  Va.  702, 
24  S.  E.  275.  See  §  3577,  Va.  Code. 
Adams  v.  Logan,  27  Gratt.  201;  Shipley 
V.  Pew,  23  W.  Va.  487;  Hamilton  v. 
McConkey,  83  Va.  533,  5  S.  E.  724. 

Under  the  provisions  of  the  act  of 
the  29th  of  March,  1862,  generally 
known  as  the  "stay  law,"  no  writ  of 


fieri  facias  could  be  issued  while  that 
act  remained  in  force.  Adams  v.  Lo* 
gan,  27  Gratt.  201. 

Where  a  creditor  gave  up  a  substan- 
tial part  of  a  debt  due  before  April  21, 
1865,  in  consideration  of  a  new  security 
for  a  part  of  it,  such  new  security  came 
within  the  meaning  of  the  act  of  March 
21,  1866,  providing  that  no  execution 
should  issue,  except  in  certain  cases, 
urtil  January  1,  1868,  and  excepting 
cases  wherein  the  liability  or  debt  was 
contracted  or  incurred  after  April  2, 
1865.  Utterbach  v,  Rixey,  18  Gratt. 
313. 

After  Ten  Years. — In  West  Virginia 
it  is  provided  that  no  execution  shall 
issue  on  any  judgment  after  ten  years 
from  its  date,  with  certain  stated  ex- 
ceptions. See  Bank  v.  Hays,  37  W.  Va. 
475,  16  S.  E.  561;  Spang  v.  Robinson,  24 
W.  Va.  327;  Shipley  v.  Pew,  23  W.  Va. 
487;  W.  Va.  Code,  ch.  139,  §  11. 

In  West  Virginia  it  is  held,  that  the 
statute  providing  that  no  execution 
shall  issue  on  any  judgment  after  ten 
years  from  its  date,  applied  to  judg* 
ments  rendered  prior  to  the  first  day 
of  April,  1860,  when  the  Code  took  ef- 
fect. Bank  v.  Hays,  37  W.  Va.  475,  15 
S.  E.  561;  Spang  v.  Robinson,  24  W. 
Va.  327. 

On  Judgment  of  Justices. — Section 
131,  ch.  50,  W.  Va.  Code,  provides  that 
"executions  for  the  enforcement  of  the 
jrdgment  of  a  justice  in  a  civil  action 
may  be  issued  *  *  *  at  any  time 
within  three  years  from  the  entry  of 
the  judgment,"  etc.  Lowther  v.  Da- 
vis, 33  W.  Va.  132,  10  S.  E.  20. 

3.  Teste. 

Where  Writ  Tested  after  Plaintiff's 
Death. — If  an  execution  be  tested  after 
the  plaintiff's  death  it  is  irregular  on 
its  face.    May  v.  State  Bank,  2  Rob.  56. 

Where  Writ  Tested  before  Party's 
Death. — If  an  execution  is  tested  be- 
fore the  party's  death  it  is  to  be  con- 
sidered as  rtg^lar,  notwithstanding  the 
fact  that  it  is  issued  afterwards.  May 
V   State  Bank,  2  Rob.  56. 
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Conclusiveness  as  between  Parties.-^ ! 
As  between  the  parties,  an  execution , 
has  relation  to  its  teste.  May  v.  State  ; 
Bank,  2  Rob.  56.  j 

D.  IN     CONJUNCTION     WITH 
OTHER  WRITS.  j 

Distringas  and  FL  Fa. — In  Garland ; 
V  Bugg,  5  Munf.  166,  it  was  held,  that 
there  could  be  no  difficulty  arising 
from  the  distringas  and  fi.  fa.  being 
both  in  operation  at  the  same  time,  for 
a  party,  by  suing  out  a  second  execu- 
tion before  the  property  taken  on  the 
first  should  be  sold,  abandoned  the  lien 
given  by  the  first. 

Ca.  Sa.  and  FL  Fa. — In  Garland  v. 
Bugg,  5  Munf.  166,  it  was  held,  that  a 
ca.  sa.  and  fi.  fa.  might  issue  together, 
but  both  could  not  be  executed;  if  one 
should  be  executed,  the  court  on  mo- 
tion would  quash  the  other. 

E.  AFTER  DEATH  OF  PARTY  IM- 

PRISONED UNDER  CA.  SA. 

At  common  law  where  the  defendant 
was  taken  on  a  ca.  sa.,  if  he  died  im- 
prisoned the  plaintiff  might  have  a  fi. 
fa.  against  his  goods.  Garland  v.  Bugg, 
5  Munf.  166. 

F.  IN  WHOSE  FAVOR  ISSUED. 
On  Assigned  Judgment. — The  as- 
signee of  a  judgment,  acquires  the  an- 
cillary right  of  execution  and  may, 
upon  sufficient  proof  of  his  rights,  de- 
mand an  issuance  of  the  writ.  Wallop 
V.  Scarburgh,  5  Gratt.  1,  5;  Reinhard  v. 
Baker,  13  W.  Va.  805. 

Equitable  Rights. — A  stranger  hav- 
ing acquired  an  equitable  right  to  the 
benefit  of  an  execution,  or  to  the  prop- 
erty upon  which  it  is  levied,  will  gen- 
erally have  authority  to  sue  out  a  writ 
of  execution.  Wallop  v.  Scarburgh,  5 
Gratt.  1;  Reinhard  v.  Baker,  13  W.  Va. 
805. 

Claimant  Must  Show  Ownership. — 
Where  a  party  claims  as  equitable 
owner  the  right  to  sue  out  an  execution 
in  the  name  of  the  plaintiff,  such  per- 
son, claiming  the  right  to  control  the 
execution     must    show     himself   to    be 
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such  equitable  owner.  Reinhard  v.  Ba- 
ker, 13  W.  Va.  805. 

Writs  May  Issue  Severally.— In  Stu- 
art V.  Heiskell,  86  Va.  191,  9  S.  E.  984, 
where  there  were  two  complainants  be- 
fore the  court,  one  by  original  bill  and 
the  other  by  cross  bill,  it  was  held,  that 
a  provision  in  the  decree  giving  them 
the  right  to  have  executions  severally 
was  both  proper  and  in  accordance 
with  the  usual  practice. 

In  Whose  Name  Issued.— After  a 
judgment  has  been  assigned,  an  execu- 
tion thereon  should  be  issued  in  the 
name  of  the  assignor  and  not  in  the 
name  of  the  assignee,  though  the  court 
will  not  permit  the  former  to  control 
the  execution.  Reinhard  v.  Baker,  13 
W.  Va.  805;  Clarke  v.  Hogeman,  13  W. 
Va.  718. 

A  stranger  having  acquired  an  equi- 
table right  to  the  benefit  of  an  execu- 
tion, or  to  the  property  upon  which  it 
is  levied,  if  he  wish  to  issue  the  exe- 
cution he  must  do  so  in  the  name  of  a 
legal  party  to  the  process  or  one  who 
can  be  made  so,  and  his  authority  to 
use  the  name  of  such  party  will  be  so 
far  recognized  as  to  preclude  the  inter- 
vention of  the  party  to  the  process  for 
the  purpose  of  defeating  it.  Wallop  v. 
Scarburgh,  5  Gratt.  1;  Reinhard  v.  Ba- 
ker, 13  W.  Va.  805. 

In  tile  Name  of  Extinct  Corporation. 
— It  is  clear  that  if,  after  judgment  in 
favor  of  a  corporation,  the  corporation 
becomes  extinct  by  the  expiration  of 
the  term  of  existence  granted  by  the 
charter,  no  execution  on  such  judg- 
ment can  regularly  be  sued  out  in  the 
name  of  the  corporation.  May  v.  State 
Bank,  2  Rob.  56. 

G.  AGAINST  WHOM  ISSUED. 
1.  Municipalities. 

A  writ  of  fieri  facias  may  issue 
against  a  political  public  municipal  cor- 
poration upon  a  judgment  for  a  debt 
or  damages  rendered  by  a  court  of 
c«»mpetent  jurisdiction  in  the  state. 
Brown  v.  Gates,  15  W.  Va.  131. 
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2.  Personal  Representatives. 
Defendant  Dying   after  Judgment. — 

Where  the  defendant  dies  after  the 
judgment  is  entered,  since  the  execu- 
tion goes  only  against  the  personalty, 
it  must  issue  against  the  personal  rep- 
resentatives. Maxwell  v.  Leeson,  50 
W.  Va.  361,  40  S.  E.  420. 

De  Bonis  Propriis. — See  the  title 
EXECUTORS  AND  ADMINISTRA- 
TORS. 

Where  there  is  a  judgment  or  decree 
de  bonis  propriis  against  a  personal 
representative,  the  execution  thereon 
should  not  be  against  the  goods  and 
chattels  of  the  decedent  in  his  hands 
Xrj  be  administered,  but  against  his  own 
goods  and  chattels.  Moore  v.  Fergu- 
son, 2  Munf.  421;  Barr  v.  Barr,  2  Hen. 
&  M.  26. 

Upon  a  judgment  or  decree  de  bonis 
testatoris  against  a  personal  represen- 
tative, the  execution  should  issue 
against  the  assets  of  the  decedent,  in 
the  hands  of  the  personal  representa- 
tive, not  against  the  property  of  the 
latter  in  his  own  right.  Beale  v.  Bot- 
etourt, 10  Gratt.  278. 

3.  Where  Judgment  Is  against  Several 

Parties. 
Where  There  Is  a  Joint  Judgment. — 

In  Humphrey  v.  Hitt,  6  Gratt.  523,  52 
Am.  Dec.  134,  there  is  a  dictum  by 
Baldwin,  J.,  to  the  effect  that  upon  a 
joint  judgment  against  two  defendants, 
execution  may  issue  against  either. 
Sec  also.  Knight  v.  Charter,  22  W.  Va. 
422. 

Where  One  of  Several  Defendants 
Dies. — Where  a  judgment  is  rendered 
against  several  defendants,  and  after- 
wards one  of  them  dies,  the  execution 
should  still  be  issued  against  all.  Holt 
V.  Lynch,  18  W.  Va.  567. 

Where  There  Are  Separate  Judg- 
ments or  Claims. — Where  separate 
jtdgments  are  obtained  in  favor  of  the 
same  plaintiff  against  several  defend- 
ants in  different  suits,  the  execution 
should  issue  severally.  Baltimore,  etc., 
R.  Co.  V,  Vanderwarker,  19  W.  Va.  265. 


But  in  Walker  v.  Com.,  18  Gratt.  13, 
50,  it  was  held,  that  where  in  a  pro- 
ceeding at  law  against  several  parties, 
judgments  against  one  or  more  are  en- 
tered at  one  time,  and  against  others 
at  another  time,  one  execution  may  is- 
sue against  all. 

A  writ  of  execution  is  bad  which  is- 
sues in  the  name  of  one  person,  when  it 
includes  two  distinct  claims  decreed  to 
different  persons.  Baltimore,  etc.,  R. 
Co.  V.  Vanderwarker,  19  W.  Va.  265. 

4.  Party  Discharged  under  Insolvent 

Oath. 
Where  a  defendant  had  availed  him- 
self of  the  insolvent  oath,  surrendering 
all  his  property  for  the  benefit  of  the 
commonwealth,  a  fi.  fa.  could  not  be 
entered  after  his  discharge,  because  a 
surrender  of  all  his  personal  property 
being  a  necessary  prerequisite  to  his 
discharge,  there  is  nothing  left  upon 
which  a  fi.  fa.  could  operate.  Quinling 
V.  Com.,  2  Va.  Cas.  494.  See  generally, 
the  title  BANKRUPTCY  AND  IN- 
SOLVENCY, vol.  2,  p.  232. 

5.  Terre  Tenant  as  Party. 

A  terre  tenant  need  not  be  joined  in 
issuing  execution,  since  an  execution 
dees  not  either  benefit  or  injure  a  terre 
tenant  in  West  Virginia  as  his  land 
can  not  be  taken  by  it  and  the  execu- 
tion itself  has  no  effect  upon  him  di- 
rectly. Maxwell  v.  Leeson,  50  W.  Va. 
361,  40  S.  E.  420. 

H.   TO  WHAT  PLACE  ISSUABLE. 

An  execution  must  issue  to  the 
county  where  the  defendant  lives  in  the 
first  instance,  unless  he  has  removed 
his  effects  out  of  it.  Fleming  v.  Saun- 
ders, 4  Call  563;  Byrdie  v.  Langham,  2 
Wash.  72. 

I.  EFFECT  OF  INSURANCE. 
1.    Upon  Finality  of  Judgment 

When  execution  is  issued  upon  judg- 
ment recovered  during  the  term,  the 
issuance  of  such  execution  renders  the 
judgment  final  from  the  time  when  the 
execution  may  issue.  Enders  v.  Burch, 
1£   Gratt.  64. 
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In  the  case  of  James  River,  etc.,  Co. 
V  Lee,  16  Gratt.  424,  the  case  of  Enders 
V.  Burch,  15  Gratt.  64,  is  referred  to  b> 
the  judge  who  delivered  the  opinion, 
and  it  was  said  by  him  that  "two  of 
the  judges  who  united  in  the  decision 
entertain  some  doubt  as  to  its  correct- 
ness, and  the  court  is  therefore  of 
opinion  that  a  reargument  cf  the  ques- 
tion ought  to  be  heard  whenever  it  may 
come  up  for  decision  before  a  full 
court."    Baker  v.  Swineford,  97  Va.  112, 

115,  33  S.  E.  542. 

In   Baker  v.   Swineford,  97  Va.   112,  \ 

116,  33  S.  E.  542,  the  court  said:  "We 
have,  then,  two  seemingly  antagonistic 
principles.  The  statute  law  has  de- 
clared that  a  court  may,  after  the  fif- 
teenth day  of  its  term,  direct  executions 
to  be  issued  upon  judgments  after  ten 
days  from  their  date,  although  the 
term  at  which  they  were  rendered  be 
not  ended;  but  observe  the  dissimili- 
tude between  the  language  used  in  § 
3600  and  that  employed  in  §  3287.  In 
the  latter  section,  which  applies  to 
judgments  in  the  office,  it  is  expressly 
declared  that  they  shall  become  final 
or  the  fifteenth  day  of  the  term,  or  on 
the  last  day  of  the  term,  whichever 
shall  happen  first;  while  §  3600  is  silent 
as  to  the  effect  upon  the  iudgment  of 
the  execution  when  issued.  It  might 
have  said  that,  upon  the  issuing  of  the 
execution,  the  judgment  should  be  final; 
it  should  have  so  said  if  that  effect  was 
intended  to  follow  its  issue." 

In  Baker  v.  Swineford,  97  Va.  112,  33 
S.  E.  542,  the  court  said:  "We  are  of 
opinion  that  §  3600  of  the  Code  was 
designed  by  the  legislature  for  the  pur- 
pose, and  has  the  effect,  of  conferring 
iipon  courts  authority  to  direct  execu- 
tions to  issue  upon  judgments  under 
the  conditions  therein  set  forth;  but 
that  it  was  not  intended  and  does  not 
impart  to  such  judgments  the  quality 
or  finality  so  as  to  deprive  the  court 
during  the  term  of  the  power  to  cor- 
rect, or  if  need  be,  annul  an  erroneous 
judgment." 


In  Baker  v.  Swineford,  97  Va.  112,  33 
S.  E.  542,  the  court  said:  "It  is  plain 
that  the  case  of  Enders  v.  Burch  called 
for  an  opinion  with  respect  to  the 
power  of  courts  over  office  judgments 
only,  and  what  fell  from  the  learned 
jiidge  who  delivered  the  opinion,  as  to 
the  power  of  courts,  after  the  fifteenth 
day  of  the  term,  with  respect  to  judg- 
ments upon  which  it  permits  executions 
t'  issue  after  ten  days  from  that  date, 
was  an  obiter  dictum,  entitled,  it  is 
true,  to  great  respect,  but  not  consti- 
titing  an  authority  binding  upon  us. 
As  a  dictum  its  force  is  impaired  by 
what  was  subsequently  said  by  the 
s?me  court  in  James  River,  etc.,  Co.  v. 
Lee,  16  Gratt.  424,  above  quoted.  We 
are  at  liberty,  therefore,  to  consider  the 
question  as  an  open  one." 
2.  Upon  Property  in  the  Goods. 

In  Lusk  V.  Ramsay,  3  Mnnf.  417,  the 
court  said:  "The  delivery  of  an  exe- 
cution to  the  sheriff  does  not  alter  the 
property  of  the  goods,  for  that  still 
continues  in  the  defendant.  It,  how- 
ever, binds  the  property,  by  which 
nothing  more  is  meant,  than  that  any 
subsequent  sale  by  the  debtor  will  be 
void;  the  goods  being,  from  that  time, 
in  the  language  of  Gilbert  (Law  of 
Executions,  pp.  13,  14),  'attendant  to 
answer  the  execution;*  or,  as  is  more 
distinctly  stated  in  2  Equity  Cases  Abr. 
(p.  381),  'if  the  defendant  makes  an 
assignment  of  them,  unless  in  market 
overt,  the  sheriff  may  take  them  in  exe- 
cution.' " 

IV.  Form  and  Sufficiency. 

A.    CONTENTS  OF  THE  WRIT. 

Must  Describe  the  Judgment  upon 
Which  It  Issues.— Section  135,  ch.  50, 
W.  Va.  Code,  provides  that  the  execu- 
tion must  describe  the  judgment  on 
which  it  is  issued  by  stating  the  party 
in  whose  favor,  and  the  party  against 
whom,  the  justice  by  whom,  and  the 
county  and  district  in  which  such  judg- 
ment was  rendered.  Lowther  v.  Davis, 
33  W.  Va.  132,  10  S.  E.  20. 
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Most  Show  against  Whom  It  Issues. 

— An  execution  must  show  on  its  face 
against  whom  it  issues.  Taney  v. 
Woodmansee,  23  W.  Va.  709,  714;  Low- 
ther  V.  Davis,  33  W.  Va.  132,  10  S. 
E.  20. 

Must  Show  for  Whom  It  Issues. — 
An  execution  must  show  on  its  face  for 
whom  it  issues.  Taney  v,  Wood- 
mansee, 23  W.  Va.  709,  714;  Lowther 
V    Davis,  33  W.  Va.  132,  10  S.  E.  20. 

Must  Show  in  What  Cause  It  Issues. 
— An  execution  must  show  in  what 
cause  the  judgment  or  decree  was  cm- 
tered.  Tai;ty  v,  Woodmansee,  23  W. 
Va.  709,  710;  Lowther  v.  Davis,  33  W. 
Va.  132,  10  S.  E.  20. 

Must  Conform  with  Judgment  or 
Decree. — Every  execution  should  con- 
form accurately  to  the  judgment  or  de- 
cree which  it  is  used  to  enforce. 
Suavely  v.  Harkrader,  30  Gratt.  487; 
Taney  v.  Woodmansee,  23  W.  Va.  709; 
Holt  V.  Lynch,  18  W.  Va.  567;  Balti- 
more, etc.,  R.  Co.  V.  Vanderwarker,  19 
W.  Va.  265;  O'Bannon  v.  Saunders,  24 
Gratt.  138;  Moss  v.  Moss,  4  Hen.  & 
M.  293;  Beale  v,  Botetourt,  10  Gratt. 
278,  282. 

Irregularity  in  Caption. — An  execu- 
tion purported  in  its  caption  to  have 
been  issued  by  a  justice  of  the  peace 
of  Hardy  county,  when  in  fact  it  was 
issued  by  a  justice  of  Hampshire 
county.  Held,  that  the  error  was  im- 
material, and  that  the  writ  was  valid 
to  give  authority  to  an  officer  in  Hamp- 
shire county  to  levy  it.  Davis  v.  Davis, 
2  Gratt.  363. 

Endorsement  Stating  Death  of  One 
of  Several  Defendants. — An  execution 
issues  in  the  name  of  four  judgment 
debtors,  George  Lynch,  Jr.,  George 
Lynch,  George  W.  Silcott  and  Pere- 
grine Hays;  the  clerk  issuing  the  execu- 
tion endorses  thereon,  "the  defendant, 
George  Lynch,  has  departed  this  life;" 
there  is  no  law  requiring  or  authorizing 
such  endorsement;  and  it  is  a  mere 
nullity,  having  no  effect  upon  the  ex- 
ecution or  the  sheriff's  duties  under  it. 
Holt  V.  Lynch,  18  W.  Va.  567,  568. 


Where  Execution  Issued  for  Benefit 
of  Other  than  Plaincu. — Section  3,  ch. 
140,  of  the  Code  of  W.  Va.  which  pro- 
vides that:  "Where  an  execution  is- 
sues on  a  judgment  for  the  benefit,  in 
whole  or  in  part,  of  any  person  other 
tl:an  the  pla'ntiff,  if  the  fact  appear  by 
the  record,  tho  clerk  shall,  in  the  exe- 
cution of  an  endorsement  thereon,  state 
the  extent  of  the  interest  therein  of 
such  person;  and  he  (either  in  his  own 
name  or  that  of  the  plaintiff)  may,  as 
a  party  injured,  prosecute  a  suit  or 
motion  against  the  officer,"  does  not 
apply  to  an  execution  in  the  name  of  a 
receiver  of  a  court  of  equity.  Balti- 
more, etc.,  R.  Co.  V,  Vanderwarker,  19 
W.  Va.  265. 

Interest. — According  to  the  act  of 
April  1,  1805,  the  clerk  in  issuing  ex- 
ecutions is  to  include  interest,  even 
though  interest  is  neither  mentioned  in 
the  declaration,  nor  in  the  promise 
upon  which  the  action  was  brought. 
Laird  v.  Peter,  4  Munf.  76;  Wallace  v. 
Baker,  2  Munf.   334. 

Issuing  against  Executor. — The  law 
prescribes  no  form  of  execution  against 
ar  executor.  The  execution  ought,  of 
course,  to  show  that  it  is  to  be  levied 
d »  bonis  testatoris.  Beale  v.  Botetourt, 
H.  Gratt.  278. 

In  an  action  upon  the  official  bond 
of  an  executor  against  himself  and  his 
sureties  for  a  devastavit,  upon  the  plea 
of  conditions  performed,  the  execution 
which  issued  on  the  decree  de  bonis 
testatoris,  directed  the  sheriff  to  levy 
the  debt  of  the  goods  and  chattels  of 
B.,  executor  of  L.,  instead  of  the  goods 
and  chattels  of  L.  in  the  hands  of  B. 
to  be  administered.  This  is  an  error 
o^  form  and  not  of  substance,  and  the 
execution  having  been  returned,  "no 
assets  in  the  executor's  hands,"  and  no 
motion  having  been  made  to  quash  it, 
i*-  must  be  regarded  as  an  execution 
against  the  executor  as  such,  and  not 
in  his  own  right.  Beale  v.  Botetourt, 
10  Gratt.  278. 
B.   VALIDITY  OF  THE  WRIT. 

Presun*«plion    of    VallJl^y. — Until    an 
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execution  is  avoided,  it  must  be  re- 
garded as  valid.  Beale  v.  Botetourt,  10 
Gratt.  278;  Fulkerson  v.  Taylor,  46  S. 
E.  309. 

Effect  of  Irregularity. — An  irregu- 
larity in  the  issuance  of  a  writ  of  execu- 
tion does  not  render  the  execution  void 
but  merely  voidable.  Beale  v,  Bote- 
tourt, 10  Gratt.  278. 

Validity  of  Execution  Issued  Con- 
trary to  Agreement  of  Parties. — Until 
avoided,  an  execution  issued  in  contra- 
vention of  the  agreement  of  the  parties, 
i-;  a  valid  execution,  and  can  not  be  as- 
sailed by  plea  or  proof  in  a  chancery 
suit  to  enforce  the  judgment  on  which 
it  issued.  The  chancery  suit  is  a  col- 
lateral suit.  Fulkerson  r.  Taylor,  102 
Va.  314,  46  S.  E.  378. 

An  execution  issued  in  contravention 
Of  the  agreement  of  the  parties  is  not 
void,  but  voidable.  Fulkerson  v,  Tay- 
lor, 102  Va.  314,  46  S.  E.  378. 

InsufBcient  Attestation. — A  writ  of 
execution  has  been  held  valid  although 
the  attestation  of  the  clerk  on  an  execu- 
tion failed  to  specifically  show  the  court 
of  which  he  was  clerk  but  it  was  ap- 
parent from  the  face  of  the  writ  and  the 
law,  that  he  was  clerk  of  the  county 
court  in  this,  that  it  commanded  the 
officer  to  "have  the  same  before  the 
justices  of  our  said  court  at  rules  to 
be  held  in  the  clerk's  office  thereof" 
since  only  the  county  court  is  held  by 
"the  justices."  Collins  v,  Mann,  15  W. 
Va.  171. 

Correction  of  Writ  by  Clerk.— O.  and 
McG.  confessed  a  judgment  in  favor 
of  W.  subject,  however,  to  sundry 
credits.  Execution  was  issued  thereon 
without  endorsing  the  credits.  After  a 
levy  had  been  made,  O.  &  McG.  gave 
notice  to  W.  that  they  would  move  to 
quash  the  execution  because  no  credits 
were  endorsed,  and  hence  it  was  a  va- 
riance from  the  judgment.  Previous 
^o  any  sale  by  the  sheriff  under  the 
levy,  the  clerk  who  issued  the  execu- 
tion endorsed  the  credits  on  it,  and 
they  were  allowed  to  O.  and  McG.,  by 


the  sheriff,  in  the  sale  of  the  property 
and  settlement  of  the  execution.  It 
was  held,  that  the  endorsement  by  the 
clerk  cured  the  defect.  Williamson  v, 
McGrew,  1  W.  Va.  84. 

An  execution  purporting  to  be  is- 
sued upon  the  judgment  of  a  justice, 
when  there  is  in  fact  no  such  judgment, 
but  simply  the  verdict  of  a  jury,  is 
void.  Lowther  v.  Davis,  33  W.  Va. 
132,  10  S.  E.  20. 

Conclusiveness  in  Collateral  Suit- 
So  long  as  an  execution  remains  un- 
quashed,  neither  the  defendant,  nor  any 
other  person,  can  avoid  it  in  any  col- 
lateral suit,  by  pleading  or  proving  that 
it  was  irregularly  issued.  Beale  v. 
Botetourt,  10  Gratt.  278. 

V.  Alias  or  New  Execution. 

A.    WHEN  PROPER. 

General  Rule. — At  any  time  after  an 
erecution  is  issued  and  before  the  sale 
of  the  property  against  which  the  ex- 
ecution is  issued,  the  property  remains 
in  fieri  and  may,  in  a  certain  manner 
and  under  certain  circumstances,  be  so 
undone  as  that  the  plaintiff  may  be 
placed  in  the  same  situation  in  which 
he  was  before  he  sued  out  the  execu- 
tion and  may  therefore,  sue  out  a  new 
execution.  Walker  v.  Com.  18  Gratt 
13;  Humphrey  v,  Hitt,  6  Gratt.  509, 
52  Am.   Dec.   131,  134. 

Until  the  plaintiff  "has  gotten  to  the 
end  of  his  suit;''  in  other  words,  until 
he  has  gotten  satisfaction  of  his  de- 
mand, or  what  is  equivalent  thereto,  he 
may  continue  to  prosecute  his  remedy 
to  judgment  and  sue  out  execution 
after  execution  thereon;  t|iking  care 
not  to  oppress  or  injure  the  defendant 
or  his  sureties,  if  there  be  any.  Walker 
V.  Com.,  18  Gratt.  13,  98  Am.  Dec.  631; 
Puryear  v.  Taylor,  12  Gratt.  401. 

Where  First  Writ  Not  Returned.— If 
the  first  writ  of  execution  be  not  re- 
turned, a  second  will  be  granted.  Win- 
drum  V.  Parker,  2  Leigh  361. 

Where  First  Execution  Partially  Sat- 
isfied.— If   the   sheriff   returns,  that  he 
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can  not  find  sufficient  property,  but 
only  to  a  certain  value,  no  new  execu- 
tion can  issue,  until  the  officer  has  pro- 
ceeded to  make  what  he  can  by  virtue 
o^  the  first  execution.  Ward  v.  Vass, 
7  Leigh  135. 

Under  an  execution,  of  which  there 
was  no  return  by  the  officer,  it  appeared 
that  some  shares  of  stock  belonging 
to  the  debtor  had  been. sold  to  satisfy 
the  judgment;  but  the  stocks  did  not 
bring  enough  to  discharge  the  judg- 
ment, and  it  was  held  that  the  plain- 
tiff could  have  another  execution  for 
the  balance  still  due.  Fisher  v.  March, 
26  Gratt.  765;  Coleman  v.  Cocke,  6 
Rand.  618,  18  Am.  Dec.  757. 

Where  Valuable  Execution  Has  Been 
Executed. — Where  an  execution  which 
is  valuable,  such  as  an  elegit,  levari 
facias  or  fieri  facias,  has  been  executed 
m  the  estate  of  the  defendant,  a  new 
execution  can  never  issue  on  the  same 
judgment,  until  the  first  execution  is 
quashed.  Ward  v.  Vass,  7  Leigh  135; 
Taylor  ».   Dundass,   1  Wash.  94,  95. 

Where  Former  Writ  Unexecuted. — 
New  executions  are  authorized  to  be 
issued  after  the  return  day  of  the  first 
execution  when  on  a  former  execution 
there  is  a  return  by  which  it  appears 
that  such  former  writ  has  not  been  ex- 
ecuted and  fully  levied.  Sutton  v. 
Marye,  81  Va.  329;  Windrum  v.  Par- 
ker,  2   Leigh   361. 

First  Writ  Executed  but  Not  Re- 
turned.— If  the  first  writ  of  execution 
be  executed,  though  not  returned,  a 
second  execution  will  not  be  granted. 
Windrum  v.  Parker,  2  Leigh  361. 

Where  Sheriff's  Return  Is  Amended. 
— Where  a  judgment  was  obtained  on 
the  twenty-first  of  August,  1847,  on 
which  execution  issued  on  the  twenty- 
sixth  of  August,  1847,  which  was  placed 
in  the  hands  of  sheriff  the  same  day, 
who  returned  "money  made,"  but  who, 
afterwards,  by  leave  of  the  court,  made 
an  amended  return,  from  which  it  ap- 
peared that  he  had  received  no  money, 
but  had  taken  property  and  choses  in 


action  and  credit  upon  his  own  indebt- 
edness to  the  execution  debtors;  and 
after  this  amended  return  was  made, 
the  plaintiffs  sued  out  a  scire  facias 
alleging  that  no  execution  had  issued 
within  a  year;  it  was  held,  that  this 
being  the  fact,  the  plaintiff  had  no 
right  to  sue  out  a  "scire  facias"  to  have 
e>ecution  awarded  on  the  judgment. 
All  he  had  to  do  after  the  sheriff 
amended  his  return  was  to  cause  an- 
other execution  to  issue  and  to  dismiss 
his  scire  facias,  as  well  as  his  pro- 
ceeding by  motion,  to  recover  the 
amount  of  the  execution  from  the  sher- 
iff and  his  securities,  based  upon  the 
first  return  of  the  deputy.  Miller  v. 
Cox,  9  W.  Va.  8. 

Where  Record  Shows  SufBcient 
Levy. — Where  it  appears  by  the  record 
that  the  first  execution  was  returned 
executed  by  an  ample  levy,  and  there 
'being  no  return  thereunder  by  which  it 
appears  that  it  was  not  fully  and  com- 
pletely executed,  there  is  no  ground 
for  the  issuance  of  a  new  execution. 
Sutton  V,  Marye,  81  Va.  329. 

The  commonwealth  got  judgment 
against  the  sheriff  of  W.  county  and  his 
sureties,  and  had  a  fi.  fa.  issued  and 
levied.  Upon  return  thereof,  it  had  a 
venditioni  exponas  issued.  Instead  of 
this  writ  going  to  the  sheriff,  it  was 
taken  in  charge  by  the  auditor  of  pub- 
lic accounts.  Nothing  was  done,  and 
no  other  process  issued  for  over  six- 
teen years,  when,  in  December,  1884, 
an  alias  fi.  fa.  was  issued,  levied  and 
returned,  and  thereupon  a  writ  of  ven- 
ditioni exponas  was  issued.  It  was 
held,  that  the  alias  fi.  fa.  was  issued 
without  authority  of  law.  Sutton  v. 
Marye,  81  Va.  329. 

While  Levy  in  Force. — As  a  general 
rule  where  an  execution  has  been  levied 
upon  property,  an  alias  execution  is 
not  issuable  while  such  levy  is  still  in 
force  and  ramains  undisposed  erf.  Bul- 
litt V.  Winstons,  1  Munf.  269;  Windrum 
V.  Parker,  2  Leigh  361. 

After  Abandonment  of  Levy. — A 
plaintiff  may  always,  with  the  consent 
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of  all  the  defendants,  abandon  a  levy  | 
upon   the    property   of   all   or   any   of 
them,   and  afterwards   sue   out  a   new 
execution.     Walker  v.  Com.,  18  Gratt. 
13,  98  Am.  Dec.  631. 

If  the  levy  of  an  execution  be  aban- 
doned by  the  sheriff,  with  the  consent 
of  the  defendant,  without  the  concur- 
rence or  authority  of  the  plaintiff,  the 
latter  may  sue  out  a  new  execution. 
Walker  v.  Com.,  8  Gratt.  13,  98  Am. 
Dec.  631. 

And  if,  by  a  misunderstanding  of  the 
directions  of  the  plaintiff  by  the  sher- 
iff and  the  defendants,  the  property  is 
released  by  the  sheriff  to  them,  the 
plaintiff  may  have  a  new  execution. 
Walker  v.  Com.,  18  Gratt.  13,  98  Am. 
Dec.    631. 

If  the  defendants  in  an  execution  be 
a  principal  and  his  sureties,  and  the 
property  levied  on  be  that  of  the  sure- 
ties, the  plaintiff  may,  with  the  consent 
of  the  sureties  only,  abandon  the  levy, 
and  afterwards  sue  out  executions 
against  all  the  defendants.  Walker  v. 
Com.,  18  Gratt.  13,  98  Am.  Dec.  631. 

Where  Payment  Made  after  Return 
Day. — It  seems  to  be  well  settled  that 
where  the  debtor  pays  to  the  officer  the 
amount  of  an  execution  after  the  re- 
turn day  thereof,  and  it  does  not  ap- 
pear that  the  execution  was  levied  be- 
fore the  return  day  passed,  and  there 
is  no  return  made  upon  the  execution 
by  the  officer,  the  creditor  may  dis- 
regard such  payment  and  cause  another 
execution  to  be  issued  upon  his  judg- 
ment for  the  amount  thereof.  Cock- 
erell  v,  Nichols,  8  W.  Va.  159. 

Where  Property  Removed  after 
Levy. — ^Where  property,  against  which 
an  execution  has  been  issued  and  the 
levy  made,  is  by  the  defendant  eloigned 
or  removed  out  of  the  reach  of  the 
sheriff,  without  the  consent  either  of 
him  or  the  plaintiff,  the  latter  may  sue 
out  a  new  execution.  Walker  v.  Com., 
18  Gratt.  13,  98  Am.  Dec.  631. 

Where  Creditor  Purchases  the  Prop- 
erty.— Where,   upon   the   levy   of   a   fi. 


fa.,  the  creditor  purchases  the  property 
levied  upon,  the  defendant  is  entitled 
to  a  credit  to  the  amount;  upon  proof 
of  which  by  return  or  otherwise,  a 
new  execution  may  issue  for  the  bal- 
ance.   Ward  V.  Vass,  7  Leigh  135. 

Where  Property  under  Levy  Dis- 
charged by  Legal  Process. — New  exe- 
cutions will  be  granted  after  the  return 
day  of  the  first  execution  when  on  a 
former  execution  there  is  a  return  by 
which  it  appears  that  the  property 
levied  on  has  been  discharged  by  legal 
process,  which  does  not  prevent  a  new 
execution  on  the  judgment.  Sutton  v. 
Marye,  81  Va.  329. 

While  Forthcoming  Bond  in  Force. 
— Where  an  execution  has  been  levied, 
and  a  forthcoming  or  replevy  bond 
given,  a  new  execution  can  not  issue 
while  such  bond  is  in  force  and  has 
not  been  quashed.  Taylor  v.  Dundass, 
1  Wash.  92;  Downman  v.  Chinn,  2 
Wash.  189;  Randolph  v.  Randolph,  3 
Rand.  490;  Ward  v.  Vass,  7  Leigh  135. 

If  a  forthcoming  bond  though  de- 
fective is  never  quashed,  the  right  to 
levy  a  new  execution  upon  the  original 
jtdgment  is  gone  forever.  Trevillian 
V.  Guerrant,  31  Gratt.  525. 

Where  Forthcoming  Bond  Is 
Quashed. — Where  a  forthcoming  bond 
has  been  quashed  as  faulty,  the  cred- 
itor has  the  right  to  resort  to  the 
original  judgment  and  sue  out  a  new 
execution  thereon.  Trevillian  v.  Guer- 
rant, 31  Gratt.  525. 

Where  Plaintiff  Has  Sale  Postponed. 
—  A  return  by  the  sheriff  to  the  effect 
that  the  plaintiff  had  directed  the  sher- 
iff to  put  off  the  sale  of  property  taken 
under  execution,  to  a  day  after  the  re- 
turn day  and  to  suffer  it  to  remain  in 
the  possession  of  the  principal  defend- 
ant, will  prevent  the  clerk  from  issu- 
ing a  new  execution.  Bullitt  v.  Wins- 
tons,  1  Munf.  269. 

B.   TIME  OF  ISSUANCE. 
In  Virginia. 

Where  There  Is  Return  on  First 
Writ. — Where  an  execution  has  issued 
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on  a  judgment  within  a  year  from  the 
date  of  the  judgment,  other  executions 
may  issue  within  twenty  years  from 
the  return  day  of  an  execution  on 
which  there  is  a  return  by  an  officer. 
Hamilton  v,  McConkey,  83  Va.  533,  5 
S    E.  724. 

Where  No  Return  on  First  Writ.— 
When  execution  has  issued  on  a  judg- 
ment within  a  year  from  the  date  of 
the  judgment,  other  executions  may  is- 
sue within  ten  years  from  the  return 
day  of  an  execution  on  which  there  is 
no  return  by  an  officer.  Hamilton  v. 
McConkey,  83  Va.  533,  5  S.  E.  724; 
Scries  V,  Cromer,  88  Va.  426,  13  S.  E. 
859. 

In  West  Virginia. — According  to  stat- 
ute in  West  Virginia,  it  is  held,  that 
where  an  execution  issues  within  two 
years,  other  executions  may  be  issued 
within  ten  years  from  the  return  day  of 
the  last  execution  on  which  there  is  no 
return,  or  which  has  been  returned 
satisfied.  Shipley  v.  Pew,  23  W.  Va. 
487,  494;  Werdenbaugh  v,  Reid,  20  W. 
Va.  588,  596;  Laidley  v,  Kline,  23  W. 
Va.  574;  Handy  v.  Smith,  30  W.  Va. 
195,  3  S.  E.  604;  Spang  v.  Robinson,  24 
W.  Va.  327. 

C.  ABUSE  OF  RIGHT  TO  ISSUE. 
The  right  of  issuing  numerous  ex- 
ecutions will  not  be  permitted  to  be 
us-ed  for  the  purpose  of  unnecessarily 
oppressing  or  injuring  the  debtor. 
Sutton  V.  Marye,  81  Va.  329. 

D.  CHANGE  OF  EXECUTION. 

In  Garland  v.  Bugg,  5  Munf.  166,  it 
was  held,  that  the  plaintiff  might 
change  his  execution  as  often  as  he 
pleased,  unless  in  the  case  of  a  valu- 
able execution,  in  which  there  had  not 
only  been  a  seizure,  but  a  satisfaction. 

In  Coleman  v.  Cocke,  6  Rand.  618,  18 
Am.  Dec.  757,  it  was  held,  that  after  the 
return  of  a  fieri  facias  which  has  been  ' 
satisfied  in  part  only,  the  plaintiff  may 
take  out  another  kind  of  execution 
without  pursuing  the  fi.  fa.  to  a  return 
^f  nihil.  See  the  title  ELEGIT,  anie, 
p.  58. 


VI.  The  Execution  Lien. 

As  to  surety's  right  to  appeal  from 
judgment  discharging  execution  lien, 
see  the  title  APPEAL  AND  ERROR, 
vol.    1,   p.   471. 

A.  NATURE  OF  LIEN. 

In  Trevillian  v,  Guerrant,  31  Gratt. 
525,  the  court  said:  "The  lien  acquired 
under  section  3d  and  4th  of  chapter 
188  (Code,  1849),  upon  the  debtor's 
choses  in  action,  is,  in  its  nature,  sub- 
stantially the  same  as  the  lien  of  the 
ca.  sa.  after  the  debtor  had  taken  the 
oath  of  insolvency — a  lien  complete  and 
unconditional,  and  in  no  manner  im- 
paired by  the  death  of  the  debtor.  The 
remedies  afforded  by  the  other  sections 
of  the  same  chapter  (188)  were  de- 
signed simply  to  enforce  this  lien  of 
the  execution.  The  lien  itself  is  as 
complete  and  perfect  without  them  as 
with  them.  It  continues  in  full  force, 
although  the  creditor  should  never  re- 
sort to  those  remedies.  This  is  fully 
settled  by  the  case  of  Charron  v.  Bos- 
well,  18  Gratt.  216." 

In  Humphrey  v.  Hitt,  6  Gratt.  528,  53 
Am.  Dec.  134,  it  is  said  that  the  lien 
acquired  by  levying  on  a  fi.  fa.  "is  sub- 
stantial and  enduring,  as  much  so  as  a 
mortgage  or  a  pledge." 

The  lien  of  an  execution  upon  the 
debtor's  choses  in  action  is  a  legal  lien, 
and  continuing  in  its  nature;  it  does 
not  cease  with  the  return  day,  and  it 
i.^  good  against  all  persons  except  an 
assignee  for  valuable  consideration 
without  notice.  Puryear  v.  Taylor,  12 
Gratt.  401;  Evans  v,  Greenhow,  15 
Gratt.  153;  Charron  v.  Boswell,  18 
Cratt.  216;  Trevillian  v.  Guerrant,  31 
Gratt.   525. 

The  lien  which  a  creditor  acquires 
by  a  levy  of  his  execution  upon  per- 
sonal property  is,  if  not  enforced  by  a 
sale  thereof,  only  temporary.  Carr  v, 
Glasscock,  3   Gratt.   343. 

B.  COMMENCEMENT  OF  LIEN. 
From   Teste. — At    common    law,    a 

fieri  facias  bound  the   ^oods   from  its 
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teste.  Turnbull  v.  Claibornes,  3  Leigh 
392;  Lusk  v.  Ramsay,  3  Munf.  417. 

By  Delivery  to  Officer. — A  fieri  facias 
constitutes  a  lien  from  the  time  it  is 
delivered  to  the  officer  to  be  executed. 
Baltimore,  etc.,  R.  Co.  v,  Wilson,  2  W. 
Va.  528;  Pegram  v.  May,  9  Leigh  176; 
Evans  v.  Greenhow,  15  Gratt.  153; 
Walker  v.  Com.,  18  Gratt.  13,  98  Am. 
Dec.  631;  Puryear  v.  Taylor,  12  Gratt. 
401;  Trevillian  v.  Guerrant,  31  Gratt. 
525;  Fray ser  v.  Richmond,  etc.,  R.  Co., 
81  Va.  392;  Hicks  v,  Roanoke  Brick 
Co.,  94  Va.  741,  27  S.  E.  596;  Boisseau 
V.  Boss,  100  Va.  207,  209,  40  S.  E.  647, 
9:^  Am.  Rep.  956;  Ruling  v.  Cabell,  9 
W.  Va.  522,  27  Am.  Rep.  562;  Wiant  v. 
Hays,  38  W.  Va.  681,  18  S.  E.  807; 
Turnbull  v.  Claibornes,  3  Leigh  392; 
Charron  v,  Boswell,  18  Gratt.  216; 
Crump  V,  Com.,  75  Va.  922;  Lusk  v, 
Ramsay,  3  Munf.  417. 

Effect  of  Conditional  Instruction  as 
to  Levy. — A  creditor  delivers  a  n.  fa. 
tr  a  deputy  sheriff  acting  in  a  different 
district  of  the  county  from  that  in 
which  the  debtor  resides,  in  order  by 
such  delivery  to  bind  the  debtor's  prop- 
erty, but  with  directions  to  the  deputy 
tc  hold  it  till  a  future  day,  and  then  to 
transfer  it  to  the  deputy  of  the  district 
in  which  the  debtor  resides,  to  be  by 
him  levied,  unless  the  deputy  should  be 
paid  in  the  meantime,  or  unless  the 
deputy  should  bring  his  property  to  the 
district  of  the  first  deputy  to  be  sold, 
in  which  case  the  first  deputy  was  to 
levy  the  execution  upon  it.  It  was 
held,  that  the  writ  became  a  lien  from 
the  time  it  was  delivered  to  the  officer 
notwithstanding  the  fact  that  the  of- 
ficer was  instructed  not  to  levy  unless 
the  conditions  should  be  carried  out. 
Pegram  r.   May,  9  Leigh  176. 

And  in  McKenzie  v.  Wiley,  27  W. 
Va.  658,  the  court  said:  "Where  the 
creditor  has  a  judgment  upon  his  debt 
and  an  execution  thereon  in  the  hands 
o^  the  sheriff,  such  creditor  by  the 
levy  of  the  execution  on  the  property 
of  the  debtor  acquires  a  specific  lien 
on  such  property." 


By  Levy. — But  in  Humphrey  v.  H:tt, 
6  Gratt.  528,  52  Am.  Dec.  134,  the  court 
said:  "The  delivery  of  the  execution 
tf  the  sheriff  is  not  properly  speaking, 
a  lien  upon  the  goods  of  the  debtor.  It 
ir-  the  levy  which  makes  the  lien;  that. 
it  is  true,  has  relation,  to  some  extent 
(i.  e.,  as  against  mesne  purchasers,  but 
not  as  against  other  execution  cred- 
itors) to  the  delivery  to  the  sheriff,  but 
in  like  manner  and  to  the  like  effect, 
and  upon  the  same  policy  that  a  judg- 
ment lien  on  lands  has  relation  to  t'le 
first  day  of  the  term.  There  can  be 
no  relation  of  a  judgment  lien  without 
a  judgment,  and  so  there  can  be  no  re- 
lation of  a  levy  lien  without  a  levy." 

After  Notice. — ^The  statutes  after  pro- 
viding for  an  execution  lien,  from  the 
time  of  its  delivery  to  the  officer  to  be 
executed,  on  all  the  personal  property 
tc  which  the  judgment  debtor  is  en- 
titled contain  the  exceptions,  that  in 
the  case  of  husband,  or  parent,  such 
estate  as  may  have  been  listed  and  set 
apart  as  exempt  from  distress  and  levy 
under  the  Codes,  and  except  that  as 
against  an  assignee  of  such  estate  for 
valuable  consideration,  or  a  person  mak- 
ing a  payment  to  a  judgment  creditor, 
the  lien  by  virtue  of  these  statutes, 
shall  be  valid  only  from  the  time  that 
he  has  notice  thereof.  Huling  v.  Ca- 
bell, 9  W.  Va.  522;  Evans  v.  Green- 
how,  15  Gratt.  153.  See  W.  Va.  Code, 
ch.  141,  §  2;  Va.  Code,  §  3602. 

C   NECESSITY  FOR  REGISTRY. 

The  lien  of  a  fi.  fa.  is  not  required 
to  be  registered  since  it  is  not  in- 
tended that  purchasers  for  value  and 
without  notice  should  be  affected  by 
such  lien.  Evans  v.  Greenhow,  15 
Gratt.  153. 

D.   PROPERTY  SUBJECT. 

See  post,  "Property  Subject  to  Levy,*' 
IX,  D. 
1.    At  Common  Law. 

Property  Subject  to  Levy. — At  com- 
mon law  a  fieri  facias  was  a  lien  on 
all  goods  and  chattels  capable  of  be- 
ing levied  on  from  its  date  and  actually 
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levied  on  before  the  return  day.  Balti- 
more, etc.,  R.  Co.  V.  Wilson,  2  W.  Va. 
528;  Evans  v,  Greenhow,  15  Gratt. 
153. 

2.   Under  the  Sututes. 

a.  Genera]  Rule. 

In  addition  to  the  lien  on  all  the  per- 
sonal estate  of  the  debtor  on  which  the 
writ  is  capable  of  being  levied,  the  is- 
suance of  a  fieri  facias  gives  a  lien  on 
.all  the  personal  estate  of  or  to  which 
the  judgment  debtor  is  or  may  after- 
wards and  before  the  return  day  of  the 
said  writ  become  possessed  or  entitled, 
although  not  levied  on  or  capable  of 
being  levied  on  before  the  return  day 
with  certain  exceptions.  Evans  v. 
Greenhow,  15  Gratt.  153;  Boisseau  v. 
Bass,  100  Va.  207,  209,  40  S.  E.  647, 
93  Am.  Rep.  956;  Hicks  v.  Roanoke 
Brick  Co.,  94  Va.  741,  749,  27  S.  E.  596; 
Swann  v.  Summers,  19  W.  Va.  115; 
Fiayser  v.  Richmond,  etc.,  R.  Co.,  81 
Va.  388,  392;  Davis  v,  Bonney,  89  Va. 
755,  760,  17  S.  E.  229;  Ruling  v,  Cabell, 
9  W.  Va.  522,  27  Am.  Rep.  562;  Wiant 
i\  Hays,  38  W.  Va.  681,  18  S.  E.  807, 
808;  Price  v.  Thrash,  30  Gratt.  515; 
Crump  V.  Com.,  75  Va.  922.  See  Va. 
Code,  §  3602;  W.  Va.  Code,  ch.  141,  §  2. 

Jurisdiction  for  Enforcement  Imma- 
terial.— The  execution  lien  as  provided 
for  under  §  2,  ch.  141,  West  Virginia 
Code,  includes  •  choses  in  action, 
whether  they  are  capable  of  being  en- 
forced in  a  common-law  court  or  only 
ill  a  court  of  equity.  This  is  rendered 
still  more  apparent  by  the  15th  section 
of  chapter  218  of  acts  of  1872-3,  p.  639, 
which  provides  for  the  enforcement  of 
this  lien  by  suit  either  at  law  or  in 
equity.  Swann  v.  Summers,  19  W.  Va. 
115. 

b.  Choses  in  Action. 

The  lien  of  a  fi.  fa.  includes  all 
choses  in  action  to  which  the  debtor  is 
entitled.  Huling  v.  Cabell,  9  W.  Va. 
522,  27  Am.  Rep.  562;  Swann  v.  Sum- 
mers, 19  W.  Va.  115;  Ambler  v.  Leach, 
15  W.  Va.  677,  698;  Evans  v.  Green- 
how, 15  Gratt.  153. 


In  Puryear  v,  Taylor,  12  Gratt.  401, 
the  court  said:  "It  was  obviously  the 
purpose  of  the  general  assembly  to  save 
to  the  creditor  the  rights  which  he 
might  have  acquired  if  the  former  laws 
(allowing  ca.  sa.)  had  continued  to  ex- 
ist, and  to  give  him  a  new  and  adequate 
remedy  to  enforce  his  rights.  The  re- 
visors  in  their  report  to  the  general 
assembly,  p.  926,  say,  that  'this  chapter 
(188)  is  framed  to  provide  for  the  cred- 
itor (in  place  of  taking  the  debtor  un- 
der a  capias  ad  satisfaciendum,  and 
compelling  him  to  take  the  oath  of  in- 
solvency) as  efficient  remedies  (in 
cases  not  provided  for  by  the  1st  and 
2d  sections)  against  all  estate  not-  sub- 
jected to  other  process,  as  he  now  has 
when  the  debtor  is  discharged  by  tak- 
ing the  oath  of  insolvency.'  The  re- 
visors  accordingly  reported  a  section 
of  the  statute  giving  the  creditor  the 
remedy  indicated  by  them;  and  the 
general  assembly  in  substance  adopted 
the  suggestion,  which  is  found  em- 
bodied in  §  3,  ch.  188.  This  section 
gives  to  the  fi.  fa.  a  capacity  to  bind 
mere  choses  in  action,  by  making  it  a 
lien  thereon,  with  some  exceptions,  not 
material  in  this  case." 

In  Huling  v,  Cabell,  9  W.  Va.  522, 
the  court  said:  "Now  as  Code  of  West 
Virginia.  1868,  ch.  141,  §  2,  p.  671, 
makes  expressly  the  lien  on  choses  in 
action,  called  *n  this  section  'personal 
estate  not  capable  of  being  levied 
upon,'  coextensive  with  the  lien  on  per- 
sonal property  'not  levied  on,'  I  con- 
clude, that  the  lien  of  fieri  facias  at- 
taches to  all  choses  in  action  of  the 
debtor  in  existence  up  to  the  return 
day  of  the  fieri  facias,  except  'that  as 
against  a  person  making  a  payment  to 
a  judgment  debtor,  the  lien  shall  be 
valid  only  from  the  time  he  has  no- 
tice thereof.'" 
c.  Equitable  Estate  Generally. 

A  judgment  creditor  hsiJ  a  lien  in 
equity  on  the  equitable  estate  of  the 
debtor,  in  like  manner  as  he  has  a 
lien  at  law  on  his  legal  estate.  Coutts 
V,  Walker,  2  Leigh  268. 
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d.  Limited  to  Actual  Interest  of 
Debtor. 

Equity  limits  the  lien  of  an  execu- 
tion on  personal  property  to  the  ac- 
tual interest  of  the  debtor  at  the  time 
such  lien  was  acquired  and  will  sell 
only  such  interest.  Horner-Gaylord 
Co.  V.  Fawcett,  50  W.  Va.  492,  40  S. 
E.  564. 

e.  Existing  Subjects. 

The  lien  of  an  execution  can  affect 
only  such  subjects  as  exist  when  it  is 
alive.  It  is  impossible  to  conceive  the 
existence  of  a  lien  without  a  subject 
for  .it  to  operate  ui>on.  Boisseau  v, 
Bass,  100  Va.  207,  213,  40  S.  E.  647. 

When  a  debt  has  a  present  existence, 
although  payable  at  some  future  day, 
it  is  subject  to  the  lien  of  a  fi.  fa. 
Boisseau  v,  Bass,  100  Va.  207,  40  S.  E. 
647. 

{.  Future  Liability  Dependent  upon 
Contingency. 

The  lien  of  a  fieri  facias  will  not  ex- 
tend to  a  debt  payable  at  some  future 
date,  resting  upon  a  contingency  that 
may  or  may  not  happen,  and  over 
which  the  court  has  no  control.  Bois- 
seau V.  Bass,  100  Va.  207,  40  S.  E.  647. 

In  Boisseau  v.  Bass,  100  Va.  207,  40 
S.  E.  647,  the  court  said:  "In  the  case 
of  Hicks  V.  Roanoke  Brick  Co.,  94  Va. 
741,  27  S.  E.  596,  one  of  the  questions 
involved  was  the  right  of  priority  of 
certain  execution  creditors  of  a  con- 
tractor, by  reason  of  their  fi.  fa.  liens 
upon  a  fund  in  the  hands  of  the  city 
of  Roanoke,  it  being  fifteen  per  cent, 
of  the  cost  of  certain  work,  which  the 
city  had  the  right  to  retain  until  the 
entire  work  was  completed,  the  work 
not  being  then  finished.  In  delivering 
the  opinion  of  the  court,  Judge  Riely 
says  that  the  executions  were  liens  on 
the  amount  due  by  the  city  to  Patter- 
son, although  the  same  could  not  be 
enforced  until  the  completion  of  the 
work.  The  learned  judge  seems  to 
have  treated  the  fund  in  question  as  a 
debt  in  present!  solvendnm  in  futuro. 
It   does   not   appear   from   the   opinion 


that  the  question  was  raised,  as  to 
whether  the  liability  of  the  city  rested 
upon  a  contingency.  Be  that  as  it 
may,  the  decision  is  not  approved,  to 
the  extent  that  it  may  be  regarded  as 
authority  for  the  proposition  that  a  fu- 
ture liability  which  depends  wholly 
upon  a  contingency  that  may  or  may 
not  happen  is  subject  to  the  lien  of  an 
execution." 

g.     Property    of    Municipal    Corpora- 
tions. 

Taxes  and  public  revenues  of  a  mu- 
nicipal corporation  are  not  subject 
to  the  lien  of  a  fi.  fa.  Brown  v.  Gates, 
15  W.  Va.  131. 

But  a  corporation  may  sometimes 
own  some  descriptions  of  property 
strictly  private  or  interests  in  such 
property  or  have  debts  of  a  strictly 
private  nature  due  it  which  are  sub- 
ject to  the  lien  of  a  fi.  fa.  Brown  v. 
Gates,  15  W.  Va.  131. 
h.    Legacies. 

If  a  legacy  is  bequeathed  to  the  de- 
fendant in  an  execution,  a  writ  of  fi.  fa. 
issued  in  favor  of  the  plaintiff  gives 
him  a  lien  on  such  legacy.  Swanri  v. 
Summers,  19  W.  Va.  115. 
i.  Percentage  Due  a  Contractor. 

A  writ  of  fieri  facias  against  a  con- 
tractor is  a  lien  upon  the  amount  due 
by  a  city  for  work  done  between  the 
date  the  writ  was  plated  in  the  hands 
of  an  officer  to  be  executed  and  the 
return  day  of  the  writ,  although  the 
amount  be  a  per  cent,  of  the  contract 
price  reserved  as  security  for  the  com- 
pletion of  the  wt>rk,  and  is  not  payable 
until  the  work  is  completed.  If  the 
work  is  subsequently  completed,  the 
lien  may  be  enforced.  Hicks  v.  Roa- 
noke Brick  Co.,  94  Va.  741,  27  S.  E.  596. 
j.    Real  Estate. 

The  execution  has  nothing  whatever 
to  do  with  the  lien  on  real  estate;  it 
relates  exclusively  to  liens  on  personal 
property.  Renick  v.  Ludington,  14  W. 
Va.  367. 

E.  PRIORITIES. 

As  to  priority  of  deeds  of  trust  over 
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execution  liens,  see  the  title  MORT- 
GAGES AND  DEEDS  OF  TRUST. 
As  to  priority  oi  a  lien  by  virtue  of 
deed  of  trust  for  the  benefit  of 
creditors  over  an  execution  lien, 
see  the  title  ASSIGNMENTS  FOR 
THE  BENEFIT  OF  CREDITORS, 
vol.  1,  p.  837.  As  to  priority  of  dis- 
tress warrants  over  other  executions, 
sec  the  title  LANDLORD  AND  TEN- 
ANT. 

1.  Priority  between  Several  Execution 
Liens. 

General  Rule.— As  a  general  rule, 
where  there  are  several  executions 
against  the  same  property,  they  take 
priority  in  the  order  in  which  they 
were  delivered  to  the  officer.  Charron 
v.  Boswell,  18  Gratt.  216;  Foreman  v. 
Loyd,  2  Leigh  284,  overruling  Jackson 
7'.  Heiskell,  1  Leigh  257. 

As  Affected  by  First  Discovery  of 
Assets. — According  to  the  general  rule, 
a  junior  execution  creditor,  obtains  no 
priority  by  reason  of  first  discovering 
assets.  Charron  v.  Boswell,  18  Gratt. 
216. 

Confusion  of  Groods  with  After-Ac- 
quired Property. — Where  executions  of 
different  dates  are  levied  on  a  Huctua- 
ting  stock  of  goods  the  senior  execution 
has  preference  on  all  the  goods  in 
stock  before  its  return  day,  and  the 
onus  probandi  is  on  the  junior  execu- 
tion creditor  to  show  that  any  special 
articles  came  into  the  stock  after  the 
return  day.    Carr  v.  Meade,  77  Va.  142. 

Common-Law  Rule. — In  Humphrey 
V  Hitt,  6  Gratt.  509,  527,  52  Am.  Dec. 
134,  it  was  held,  that  the  delivery  of 
the  execution  to  the  sheriff  was  not  a 
lien  upon  the  goods  of  the  debtor;  but 
that  it  was  the  levy  which  made  the 
lien.  It  followed  of  course,  from  this 
hypothesis,  that  the  execution  first 
levied  had  priority,  even  though  it  was 
not  the  first  delivered  to  the  officer. 
This  case,  however,  was  decided  be- 
fore the  enactment  of  the  statute,  de- 
claring that  the  execution  lien  should 
ccmmencc  from  the  time  of  delivery 
to  the  officer. 


2.  As  between  Assignment  for  Benefit 

of  Creditors  and  Execution  Lien. 

See  the  title  ASSIGNMENTS  FOR 
THE  BENEFIT  OF  CREDITORS, 
vol.   1,   pp.    830,   837. 

An  insolvent  debtor  may,  notwith- 
standing his  insolvency,  make  a  valid 
assignment  of  a  chose  in  action  owned 
by  him,  and  the  bona  fide  assignee  for 
value  of  such  chose  in  action  takes  title 
thereto  superior  to  the  lien  of  a  fieri 
facias  against  such  debtor.  It  is  imma- 
terial whether  the  debtor  intended  to 
commit  a  fraud  in  making  the  assign- 
ment or  not,  if  the  assignee  had  no  no- 
t--ce  of  such  intent,  or  of  the  existence 
of  the  fi.  fa.  and  pays  value.  Shield  v, 
Mahoney,  94  Va.  487,  27  S.  E.  23,  3' 
Va.  Law.  Reg.  302. 

An  assignment  for  the  benefit  of  cer- 
tain of  their  creditors  made  by  an' 
agricultural  society  of  the  proceeds 
arising  from  an  agricultural  fair,  then 
advertised  to  be  held  on  their  ground 
in  a  few  days  thereafter,  is  void  as 
against  the  lien  of  a  fieri  facias  which 
went  into  the  hands  of  the  sheriff  be- 
fore such  proceeds  had  been  paid  over 
to  such  creditors.  Ruling  v.  Cabell,  9. 
W.  Va.  522. 

3.  As  between  Attachment  and  Execu- 

tion   Lien. 
See  the  title  ATTACHMENT  AND 
GARNISHMENT,  vol.  2,  p.  105. 

4.  As  between  Distress  Warrants  and 

Execution  Liens. 

See  the  title  LANDLORD  AND 
TENANT. 

6.  As  between  Execution  Creditors  and 
Trust  Creditors. 

As  to  priority  between  execution 
liens  and  liens  created  by  deeds  of 
trust,  see  the  title  MORTGAGES  AND 
DEEDS  OF  TRUST.  As  to  priority 
of  liens  on  railroad  funds  as  between, 
trust  creditors  and  execution  creditors, 
see  the  title   RAILROADS. 

6.  As  between  Execution  Lien  and  In* 
termediate  Alienation. 

An  execution  lien  overreaches  all  in- 
termediate    alienations      and      incum-> 
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brances     without     notice.       Evans     v, 
Grecnhow,  15  Gratt.  153,  158. 
7.     As   between   Landlord's   Lien,  and 
Execution  Lien. 

The  landlord's  lien,  for  a  year's  rent 
oi  the  goods  and  chattels  of  his  tenant, 
does  not  extend  to  protect  them  from 
being  taken  by  virtue  of  any  execution, 
except  in  cases  where  the  said  goods 
and  chattels  shall  be  in  or  upon  the 
demised  premises.  Geiger  v.  Harman, 
3  Gratt.  130;  Richmond  v.  Duesberry, 
27  Gratt.  213;  Wades  v.  Figgatt,  75  Va. 
575,  578;  Crawford  v.  Jarrett,  2  Leigh 
6?0,  638;  Upper  Appomattox  Co.  v. 
Hamilton,  83  Va.  319.  2  S.  E.  195. 

B.   As  between  Mortgages  and  Execu- 
tion Liens. 

See   the  title    MORTGAGES    AND 
DEEDS  OF  TRUST. 
9.    Adjustment  of  Conflicting  Liens. 

A  conflict  of  liens  may  be  adjusted 
by  a  petition  to  the  court,  the  force 
and  eflfect  of  whose  process  is  in  ques- 
tion, or  more  satisfactorily  by  a  pro- 
ceeding in  equity,  to  which  all  persons 
concerned  should  be  made  parties. 
.Moore  v.  Holt,  10  Gratt.  284;  Charron 
V  Boswell,  18  Gratt.  216,  220;  Erskine 
I'.  Staley,  12  Leigh  406. 

F.    DURATION  OF  THE  LIEN. 
1.    In  General. 

The  execution  lien  acquired  by  the 
delivery  of  a  fi.  fa.  to  the  officer  con- 
tinues until  the  right  of  the  creditor 
to  levy  the  writ  under  which  the  lien 
arises,  "or  to  levy  a  new  execution  on 
his  judgment,  ceases,  or  is  suspended 
by  a  forthcoming  bond  being  given 
and  forfeited,  or  by  a  supersedeas  or 
other  legal  process."  Puryear  v.  Tay- 
lor, 12  Gratt.  401;  Charron  v.  Boswell, 
18  Gratt.  216;  Trevillian  v.  Guerrant,  31 
Gratt.  525;  Frayser  v.  Richmond,  etc., 
R.  Co.,  81  Va.  388,  392;  Spang  v.  Rob- 
inson, 24  W.  Va.  327;  Price  v.  Thrash, 
30  Gratt.  515. 

In  Trevillian  v.  Guerrant,  31  Gratt. 
525,  the  court  said:  "It  is  manifest  it 
was  not  the  design  of  the  fourth  sec- 


tion (Va.  Code,  §  3601)  to  provide  for 
every  case  in  which  the  lien  of  an  exe- 
cution might  be  at  an  end.  It  was 
unnecessary  to  do  so.  It  was  unnec- 
essary to  declare  that  the  lien  should 
cease  upon  the  payment  of  the  debt,  or 
upon  its  discharge  or  extinguishment 
by  any  of  the  causes  which  under  the 
general  law  would  have  that  effect.  In 
such  cases  the  lien  would,  of  course, 
cease  without  any  special  enactment 
so  declaring.  The  real  purpose  of  the 
section  was  to  provide  that  certain 
causes  should  have  the  effect  of  putting 
ai  end  to  the  lien,  which  perhaps  of 
themselves,  without  some  such  pro- 
vision, would  not  have  accomplished 
that  object.  In  other  words,  whenever 
the  riglit  to  levy  ceased  or  was  even 
suspended  by  the  forthcoming  bond, 
given  and  forfeited,  a  supersedeas,  or 
other  legal  process,  the  lien  acquired 
by  suing  out  the  execution  also 
ceased.  ** 

Until  Expiration  of  Authority  to 
Sell. — In  Carr  v.  Glasscock,  3  Gratt. 
354,  it  was  held,  thaft  the  lien  which  a 
creditor  acquires  by  a  levy  of  his  execu- 
tion upon  personal  property  is,  if  not 
enforced  by  a  sale  thereof,  only  tem- 
porary, and  expires  with  the  authority 
t':  sell  under  the  execution.  Hicks  v. 
Roanoke  Brick  Co.,  94  Va.  741,  749,  27 
S.  E.  596. 

As  Long  as  Judgment  Can  Be  En- 
forced.— But  under  Virginia  Code,  § 
3C02,  the  lien  of  a  writ  of  fieri  facias 
continues  so  long  as  the  judgment  can 
be  enforced.  Hicks  v.  Roanoke  Brick 
Co.,  94  Va.  741,  749,  27  S.  E.  596;  Bois- 
seau  V.  Bass,  100  Va.  207,  40  S.  E.  647, 
9?.  Am.  Rep.  956.  See  also,  Charron  r. 
Boswell,  18  Gratt.  216;  Puryear  v.  Tay- 
lor,  12   Gratt.   401. 

As  Long  as  Right  to  Levy  Exists.^ 
"By  this  third  section  of  ch.  141  of 
Code  of  West  Virginia  the  lien  of  a 
fieri  facias  ceases,  whenever  the  right 
to  levy  any  execution,  which  may  be 
sued  out  on  the  same  judgment  ceases, 
and  the  right  to  levy    can     not    exist 
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after  the  right  to  sue  out  a  scire  facias 
on  the  judgment  is  barred.  This  bar 
is  fixed  by  §§  11  and  12,  ch.  139,  of  the 
Code  of  1869  at  ten  years,  when  no 
execution  has  ever  been  issued  on  the 
ji'dgment;  consequently,  the  right  to 
levy  any  execution  in  such  case  must 
cease  after  ten  years  from  the  date  of 
the  judgment,  and  by  the  statute  lien 
of  a  fieri  facias  must  cease  at  the  same 
time."  Werdenbaugh  v.  Reid,  20  W. 
Va.  588,  599,  quoted  in  Spang  v.  Robin- 
son, 24  W.  Va.  327,  338. 

In  Spang  v,  Robinson,  24  VV.  Va.  327, 
338,  the  court  said,  the  only  question 
remaining  to  be  considered  is:  Was 
the  lien  on  all  the  choses  in  action  of 
the  debtor,  James  H.  Robinson,  created 
by  the  last  execution  returned  on  Feb- 
ruary 25,  1868,  barred  when  this  pro- 
ceeding, which  may  be  regarded  as  a 
proceeding  to  enforce  such  lien,  was 
instituted.  It  was  clearly  barred,  if  § 
3  of  chapter  141  of  the  Code  of  West 
Virgina  applies  to  judgments  rendered 
before  this  Code  went  into  effect.  For 
its  language  is:  "The  lien  acquired  un- 
der the  preceding  section"  (which  is 
precisely  the  same  as  the  like  section 
in  the  Code  of  1849)  "shall  cease  when- 
ever the  right  of  the  judgment  creditor 
t"  levy  the  writ  of  fieri  facias,  under 
which  said  lien  arises,  or  to  levy  a  new 
execution,  or  his  judgment  ceases  or 
i.-  suspended  by  an  undertaking  being 
given  and  forfeited  or  by  an  appeal  or 
otherwise."  The  only  change  in  this 
section  from  that  in  the  Code  of  Vir- 
ginia is  that  the  words  "or  otherwise" 
are  substituted  for  "or  other  legal  proc- 
ess." But  this,  as  is  shown  in  the  case 
o^"  Werdenbaugh  v.  Reid,  20  W.  Va. 
588,  599,  is  a  most  important  change. 
2.    On  Leviable  Property. 

The  lien,  created  by  delivering  a  fi. 
fa  to  the  officer  to  be  executed,  on 
what  is  capable  of  being  levied  on,  but 
\6  not  levied  on  under  the  writ,  on  or 
before  the  return  day  thereof  ceases 
on  that  day.  Spence  v.  Repass,  94  Va. 
716,  27  S.  E.  583. 

According  to  the  rule  in  West  Vir- 


ginia, where  the  property  is  capable  of 
being  levied  upon,  the  lien  created  by 
a  fieri  facias  ceases  with  the  return 
day  of  the  writ,  unless  there  has  been 
a  levy  of  the  writ,  or  a  docketing  of 
the  lien.  Wiant  v.  Hays,  38  W.  Va.  681, 
685,   18   S.   E.   807,  809. 

Where  Execution  Is  Levied. — If  an 
execution  is  levied  the  lien  thereby 
created  will  bind  the  property  after  the 
return  day  of  the  writ.  Wiant  v.  Hays, 
38  W.  Va.  681,  18  S.  E.  807,  809;  Grand- 
staff  V.  Ridgely,  30  Gratt.  1. 

Where  Writ  Is  Docketed.— But 
chapter  141,  W.  Va.  Code,  makes  the 
fieri  facias  a  lien  on  property  not  levi- 
able, and  continues,  if  it  does  not  create, 
the  lien  under  chapter  140,  on  leviable 
property  after  its  return  day,  if  the 
fieri  facias  be  docketed,  as  required 
by  §  2.  Wiant  v.  Hays,  38  W.  Va.  681, 
1«  S.  E.  807,  809. 

3.  On  Unleviable  Property. 

But  as  to  property  which  is  not  capa- 
ble of  being  levied  upon,  an  execution 
lien  does  not  end  with  the  return  day 
o:  the  writ  creating  the  lien.  Wiant  v. 
Hays,  38  W.  Va.  681,  18  S.  E.  807,  809. 

4.  Continuation  after  Return  Day. 

The  lien  created  by  a  fi.  fa.  continues 
after  the  return  day  of  the  execution. 
Ambler  v.  Leach,  15  W.  Va.  677,  698; 
Puryear  v.  Taylor,  12  Gratt.  401;  Char- 
ron  V.  Boswell,  18  Gratt.  216,  227; 
Trevillian  v.  Guerrant,  31  Gratt.  525; 
Frayser  v.  Richmond,  etc.,  R.  Co.,  81 
Va.  388,  393;  Hicks  v.  Roanoke  Brick 
Co.,  94  Va.  741,  749,  27  S.  E.  596; 
Grandstaff  v.  Ridgely,  30  Gratt.  1,  15; 
Werdenbaugh  v.  Reid,  20  W.  Va.  588, 
600.  See  also,  Evans  v.  Greenhow,  15 
Gratt.   153. 

Under  §  3602,  Va.  Code,  it  is  imma- 
terial whether  the  return  day  of  the 
execution  is  past  or  not.  In  each  case, 
the  lien  exists  and  to  the  same  extent. 
Evans   v.   Greenhow,   15   Gratt.   153. 

In  Puryear  v.  Taylor,  12  Gratt.  401, 
the  court  said:  "It  clearly  appears 
that  the  legislature  intended  the  lien 
to    continue    after    the    return    day    of 
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the    fi.    fa.;    otherwise,   it   would   have 
been  useless  to  provide  for  preserving 
a  lien  if  the  lien  should  be  regarded  as 
already  lost." 
5.   Effect  of  Death  of  Either  Party. 

The  lien  of  a  writ  of  fieri  facias  upon 
the  debtor's  choses  in  action,  although 
not  asserted  in  the  lifetime  of  the 
debtor  or  creditpr,  is  not  defeated  or 
impaired  by  the  death  of  either  or  both, 
and  this  lien  may  be  enforced  in  a  suit 
for  the  administration  of  the  assets,  or 
by  the  remedies  provided  in  the  same 
chapter,  asserted  in  the  proper  court. 
Trevillian  v,  Guerrant,  31  Gratt.  625. 

In  Trevillian  v.  Guerrant,  31  Gratt. 
525,  it  was  held  that  the  lien  of  an  ex> 
ecution  upon  the  debtor's  choses  in 
action,  though  not  enforced  in  his  life- 
time, continues  after  his  death  as 
against  the  other  creditors  of  the 
debtor.  See  also,  Frayser  v.  Richmond, 
etc.,  R.  Co.,  81  Va.  388;  Allan  v.  Hoff- 
man, 83  Va.  129,  2  S.  E.  602;  Hicks  v. 
Roanoke  Brick  Co.,  94  Va.  741,  750,  27 
S.  E.  596;  VVerdcnbaugh  v.  Reid,  20  W. 
Va.  588,  599. 

G.  ABANDONMENT. 

See  post,  "Loss  of  Lien,"  VI,  H. 

The  lien  acquired  by  placing  a  writ 
oi  execution  in  the  hands  of  the  sheriff 
is  of  so  imperfect  a  nature  as  that  the 
plaintiff  may  abandon  it  at  pleasure  by 
withdrawing  his  execution  from  the 
hands  of  the  sheriff  or  by  directing  him 
not  to  levy  it,  without  discharging  the 
judgment  or  even  affecting  the  lia- 
bility of  a  surety  who  may  be  one  of 
several  defendants.  Walker  v.  Com., 
18  Gratt.  13;  Humphrey  v.  Hitt,  6  Gratt. 
509.  See  also,  Rhea  v,  Preston,  75  Va. 
757,  758. 

H.   LOSS  OF  LIEN. 

By  Expiration. — See  ante,  "Duration 
of  the  Lien,"  VI,  F. 

Only  by  Act  of  Creditor.— The  lien 
created  by  levying  a  fi.  fa.  "can  be  de- 
feated only  by  the  act  of  the  creditor; 
for  unless  he  interposes  and  releases 
or  restores  the  goods,  the  money  to 
the  value   of  the  levy,   will   inevitably 


hr  made  either  out  of  the  goods  or  out 
of  the  sheriff."  Humphrey  v.  Hitt,  6 
Gratt  509,  523,  52  Am.  Dec.  134. 

By  Stay  of  Proceedings  under  Direc- 
tion of  Creditor. — A  mere  suspension 
ot  proceedings  on  a  levied  execution  by 
order  of  the  creditor  does  not  authorize 
a  restoration  of  the  property  to  the 
possession  of  the  defendant.  Walker 
V,  Com.,  18  Gratt.  13,  98  Am.  Dec.  631. 
See  also,  Fisher  v.  Vanmeter,  9 
Leigh  18. 

By  Improper  Instructions  to  Sheriff. 
— If  a  creditor,  who  has  an  execution 
levied  on  the  property  of  his  debtor, 
directs  the  sheriff  not  to  sell  it,  but  to 
leave  it  in  the  debtor's  possession,  his 
execution  is  fraudulent,  and  any  other 
creditor  may  take  the  property  in 
execution.  Claytor  v,  Anthony,  6 
Rand.  285,  305. 

By  Restoration  of  Goods.— When 
goods  have  been  taken  in  execution 
under  a  fi.  fa.,  a  direction  given  by  the 
creditor  to  the  sheriff  to  restore  the 
goods  to  the  possession  of  the  debtor 
destroys  the  lien  of  the  execution  on 
the  goods.  Fisher  v,  Vanmeter,  9 
Leigh  18;  Baird  v.  Rice,  1  Call  18; 
Bullitt  V,  Winstons,  1  Munf.  269;  Pat- 
ton  V,  Moore,  16  W.  Va.  428,  37  Am. 
Rep.  789. 

By  Change  in  Nature  of  Property.— 
If  an  engine  and  boiler,  after  being 
levied  on  under  an  execution,  are  with 
the  consent  of  the  execution  creditor 
attached  to  a  mill  by  the  owner,  who  is 
the  debtor,  with  the  intent  that  they 
shall  become  a  part  of  the  realty,  the 
lien  of  the  execution  is  thereby  released. 
Patton  V,  Moore,  16  W.  Va.  428,  See 
the  title  FIXTURES. 

E£Fect  of  Return  Fraudulently  Pro- 
cured.— As  between  the  judgment 
debtor  and  the  judgment  creditor,  an 
execution  lien  will  not  be  discharged 
by  a  return  made  by  the  sheriff  at  the 
instance  of  such  judgment  creditor, 
where  it  is  shown  that  the  agreement 
to  have  the  execution  on  the  judgment 
returned  satisfied,  was  procured  by  the 
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misrepresentation  and  fraud  of  the 
ji-dgment  debtor.  Renick  v.  Luding- 
ton,  14  W.  Va.  367. 

By  Abandonment. — ^Where  the  prop- 
erty levied  on  is  left  with  the  debtor 
and  the  levy  abandoned,  the  lien  is  dis- 
charged, and  other  creditors  may  resort 
tD  such  property  in  like  manner  as  if 
n(»  execution  has  issued.  Rhea  v.  Pres- 
ton, 75  Va.  757,  758.  See  also,  Walker 
V  Com.,  18  Gratt,  13;  Humphrey  v. 
Hitt,  6  Gratt.  509. 

By  Levy  on  Specific  Property. — In 
Lusk  V.  Ramsay,  3  Munf.  417,  the  court 
held,  that  a  general  lien  on  the  debtor's 
pjoperty,  arising  from  the  delivery  of 
the  writ  to  the  sheriff,  is  released  by  a 
particular  one  acquired  upon  the  iden- 
tical goods  seized  by  a  fieri  facias;  the 
court  in  its  opinion  in  this  case  saying: 
"1  infer  this,  as  a  corollary,  from  its 
being  held  that,  by  the  seizure  to  the 
amount  of  the  execution,  the  defendant 
is  discharged;  for  that  the  plaintiff  hav- 
ing made  his  election  and  taken  his 
goods,  no  other  remedy  could  be  had 
against  the  defendant,  but  only  against 
the  sheriff." 

By  Forfeiture  of  Forthcoming  Bond. 
— The  lien  by  virtue  of  a  writ  of  fieri 
facias,  upon  the  property  of  the  debtor, 
ii  not  released  by  his  giving  a  forth- 
coming bond,  but  continues  until  such 
bond  is  forfeited.  Lusk  v.  Ramsay,  3 
Munf.  417;  Puryear  v.  Taylor,  12  Gratt. 
401.  See  the  title  FORTHCOMING 
AND  DELIVERY  BONDS. 

Effect  of  Order  to  Postpone  Sale. — 
When  goods  have  been  taken  in  execu- 
tion under  a  fi.  fa.  a  mere  order  given 
by  the  creditor  to  the  sheriff  to  post- 
pone the  sale,  without  collusion,  does 
not  affect  the  lien  of  the  execution. 
Governor  v,  Vanmeter,  9  Leigh  18.  See 
also,  Walker  v.  Com.,  18  Gratt.  13,  18 
Am.  Dec.  631. 

By  Taking  Out  Second  Execution. — 
If  a  plaintiff  sues  out  a  second  execu- 
tion, before  the  property  taken  under 
the  first  is  disposed  of,  he  waives  the 
5rst,  and  destroys  the  lien  on  the  prop- 
<;ity  taken  under  the  first     Echols  v. 


Graham,  1  Call  492;  McKey  v.  Garth* 
2  Rob.  33,  40  Am.  Dec.  725;  Garland  v. 
Bugg,  5  Munf.  166.  See  ante,  "Alias 
or  New  Execution,"  V. 

Effect  of  Quashing  Second  Execu^ 
tion. — The  effect  of  an  order  quashing 
an  execution  on  a  judgment,  because  in 
violation  of  an  express  contract  be- 
tween the  plaintiff  and  the  defendant 
that  no  execution  should  issue  for  a 
given  time,  can  not  be  construed  as  im- 
pairing or  suspending,  as  against  third 
persons,  the  lien  of  a  prior  execution 
issued  on  the  same  judgment,  though 
in  contravention  of  same  agreement. 
Baer  v,  Ingram,  99  Va.  200,  37  S.  E. 
905.  See  post,  "Motion  to  Quash,'* 
VIII,   P. 

I.  EVIDENCE  TO  PROVE  LIEN. 

On  a  trial  of  a  suggestion  issued  in 
pursuance  of  a  fieri  facias  dated  Jan- 
uary 4th,  1864,  which  has  been  put  in 
evidence,  and  a  fieri  facias  dated  De- 
cember 10th,  1858,  between  the  same 
parties,  which  does  not  appear  to  have 
created  a  lien  because  it  was  not  in 
the  hands  of  an  officer  to  be  executed, 
is  offered  in  evidence,  it  can  not  be 
used  to  show  any  lien  under  the  fieri 
fcTcias  of  January  4th,  as  any  lien> 
created  by  it,  was  other  and  distinct 
from  the  one  under  investigation. 
Baltimore,  etc.,  R.  Co.  v.  Wilson,  2  W. 
Va.   528. 

J.  ASSIGNMENT  OF  PROPERTY 
SUBJECT  TO  EXECUTION 
LIEN. 

1.    General  Consideration. 

In  Evans  v.  Greenhow,  15  Gratt.  153^ 
the  court  in  commenting  upon  the 
question  as  to  whether  the  purchasers 
for  value  and  without  notice  should  be 
affected  by  an  execution  lien  said: 
"To  give  it  that  effect  would  not  only 
be  unjust  to  innocent  persons,  but 
would  very  much  obstruct  the  free  cir- 
culation of  personal  property,  which 
the  public  interest  requires  and  the  law 
favors.  It  will  not  do  to  say  that  an 
assignee  for  the  security  of  a  pre-exist- 
ing debt  would  only  be  placed  in  statu 
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quo,  and  would  therefore  not  be  in-  erty  which  is  under  the  lien  created  by 
jured  by  being  deprived  of  the  benefit  the  issuing  of  a  fi.  fa.,  does  not  pay 
of  his  lien.  He  may  have  reposed  on  .  value  for  the  property,  he  is  not  pro- 
that  security  and  been  thereby  pre-  ttcted  as  a  bona  fide  assignee.  Tre- 
vented  from  seeking  satisfaction  in  villian  v.  Guerrant,  31  Gratt.  525;  Char- 
any  other  way. .  At  all  events,  having  ron  v.  Boswell,  18  Gratt.  216;  Evans  v. 
obtained  that  security  bona  fide,  he  Greenhow,  15  Gratt.  153;  Puryear  i\ 
ought  not  to  be  deprived  of  it,  and  is  Taylor,  12  Gratt.  401;  Ruling  v.  Ca- 
fairly  entitled  to  all  the  advantages  to  \  bell,  9  W.  Va.  522,  27  Am.  Rep.  562; 
which  he  would  be  entitled  in  any  |  Wiant  v.  Hays,  38  W.  Va.  681,  18  S. 
other  case  as  a  bona  fide  purchaser  for    E.  807. 


value  and  without  notice. 
2.    Unleviable  Property. 
B«   Bona  Fide  Purchaser. 
General  Rule. — The  lien  of  an  execu- 


c.  Purchaser  with  Notice. 

If  the  purchaser  of  intangible  prop- 
erty, resting  under  a  lien  created  by 
the  issuance  of  a  writ  of  execution,  has 


tion  is  held,  according  to  statute,  not  notice  of  such  lien,  he  will  not  be  pro- 
tc  affect  a  bona  fide  assignee  of  in-  tected  as  a  bona  fide  assignee.  See 
tmgible  property,  for  value  and  with-  ,  Trevillian  v.  Guerrant,  31  Gratt  525; 
out  notice  of  such  lien.  Trevillian  v, .  Charron  v.  Boswell,  18  Gratt.  216; 
Guerrant,  31  Gratt.  525;  Charron  v.  Evans  v,  Greenhow,  15  Gratt.  153; 
Boswell,  18  Gratt.  216;  Evans  v.  Green-'  Puryear  v.  Taylor,  12  Gratt.  401;  Hul- 
how,  15  Gratt.  153;  Puryear  v,  Taylor,  ing  v.  Cabell,  9  W.  Va.  522,  27  Am. 
12  Gratt.  401;  Huling  v.  Cabell,  9  W.  j  Rep.  562;  Wiant  v.  Hays,  38  W.  Va. 
Va.  522,  27  Am.  Rep.  562;  Wiant  f.  681,  18  S.  E.  807. 
Hays,  38  W.  Va.  681,  18  S.  E.  807.         |  3.  Leviable  Property. 

Lien  Docketed.— If  the  subject  be  '  Purchase  before  Return  Day.— Where 
unleviable  property,  like  a  chose, '  the  property  is  leviable,  if  it  is  pur- 
whether  purchased  within  or  after  the  chased  before  the  return  day  of  the 
lifetime  of  the  fieri  facias,  and  if  it  be  |  ^rit,  the  execution  lien  though  not 
docketed,  as  required  in  §  2,  ch.  141,  docketed  is  good,  even  against  a  bona 
the  lien  is  good  against  a  purchaser,  fi^^  purchaser  for  value  and  without 
though  he  be  a  bona  fide  purchaser  for  |  notice.  Wiant  v.  Hays,  38  W.  Va.  681, 
value  and  without  notice  of  the  fieri  ig  S.  E.  807,  809. 
f.'»cias  otherwise  than  by  the  docket- ''  Purchase  after  Return  Day,— But,  if 
ing.  Wiant  v.  Hays,  38  W.  Va.  681,  18  ^  purchased  after  the  return  day  of  the 
S.  E.  807,  809.  I  ^rit  of  fieri  facias,  the  lien  is  not  good 

Lien  Not  Docketed.— In  Wiant  v.  \  against  a  bona  fide  purchaser  for  value, 
Hays,  38  W.  Va.  681,  686,  18  S.  E.  807, '  unless  docketed,  or  unless  he  have  no- 
809,  it  is  held,  that  under  §  2,  ch.  141,'  tjce  of  the  writ;  but,  if  either  so  dock- 
W.  Va.  Code,  if  the  execution  lien  is  ^  eted,  or  the  purchaser  have  such  notice, 
not  docketed,  the  lien  will  not  affect  jt  is  good  against  him.  Wiant  v.  Hays, 
the  purchaser  if  he  be  a  bona  fide  pur-  [  38  W.  Va.  681,  18  S.  E.  807,  809. 
chaser  for  value  and  without  notice  of  writ  Executed.— H  property  is  levied 
the  writ,  and  it  makes  no  diflFerence  so  on,  the  execution  lien  is  good  against 
far  as  the  protection  of  the  purchaser  the  purchaser,  though  for  valuable  con- 
i :  concerned  whether  he  purchase  be- '  sideration  and  without  notice  of  the 
fore  or  after  the  return  day  of  the  writ.  ijen.  Huling  v.  Cabell,  9  W.  Va.  522. 
Evans  v.  Greenhow,  15  Gratt.  153,  158. 1  Writ  Unexecuted.— If  an  execution 
See  also,  Shurtz  v.  Johnson,  28  Gratt.  '  on  leviable  property  be  not  levied  be- 


657,  667. 

b.  Purchaser  without  Value. 


fore   the   return    day,   the   lien   created 
by  placing  the  writ  in  the  hands  of  an 


n  the  purchaser  of  intangible  prop-    officer  to  be   levied  will   not   bind  the 
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property  in  the  hands  of  one  purchas- 
ing it  after  the  return  day  whether  he 
had  notice  of  the  execution  or  not. 
Wiant  V.  Hays,  38  W.  Va.  681,  18  S.  E. 
807,    809. 

If  the  personal  property  subject  to 
levy  is  not  levied  on,  the  execution  lien 
is  not  good  against  the  purchaser  of 
such  property  for  value  and  without 
notice  of  the  lien.  Ruling  v,  Cabell,  9 
W.  Va.   522. 

Retention  of  Possession  by  Buyer. — 
Where  an  execution  was  levied  on  a 
slave  more  than  a  year  after  the  sale 
thereof,  the  seller  having  continued  in 
possession,  and  the  presumption  aris- 
ing from  the  inconsistency  of  the  pos- 
session with  the  title  claimed  by  the 
buyer  not  being  repelled  by  any  cir- 
cumstances appearing  in  the  case,  but 
the  circumstances  on  the  contrary  con- 
firming the  presumption  of  fraud,  the 
sale  was  declared  void  as  to  the  execu- 
tion creditor.  Tavenner  v.  Robinson,  2 
Rob.  280.  i 

Necessity  for  Possession  by  Buyer. ' 
— Upon  a  bona  fide  sale  of  personal 
property,  though  the  buyer  does  not 
tske  possession  at  the  time  of  the  sale, 
yet  if  he  gets  possession  before  an 
execution  is  issued  against  the  seller, 
his  title  is  good  against  creditors.  Mc- 
Kinley  v.  Ensell,  2  Gratt.  333. 

Possession  by    Seller    as    Agent    of ! 
Buyer. — A  bona  fide  purchaser  of  per-  i 
sonal    property   having   gotten    posses- ! 
sion   thereof  before   the   issuing   of  an 
execution  against  the  seller,  his  title  is  ; 
good  against  thfe  creditor  though  after 
such  posses'sion  by  the  buyer,  he  em-  ! 
ploys  the  seller  as  his  agent  to  sell  the 
property,  and   the   seller  is   in   posses- 
sion as  agent  of  the  buyer  at  the  time 
the  execution  issues  and  is  levied  upon 
it.     McKinley  v.  Ensell,  2  Gratt.  333. 
4.   Docketing  as  Notice. 

In  West  Virginia,  by  statute,  the 
docketing  of  the  lien  is  notice,  even 
against  a  bona  fide  purchaser  for  value, 
who  buys  the  property  after  the  return 
day  of  the  writ.  Wiant  v.  Hays,  38  W. 
Va.  681,  685,  18  S.  E.  807,  809. 


VII.  stay  of  Execution. 

See  the  titles  APPEAL  AND  ER- 
ROR, vol.  1,  pp.  433,  434,  516,  524,  527, 
529;  FORTHCOMING  AND  DE- 
LIVERY   BONDS;    RESTITUTION. 

A.  AGREEMENT  FOR  STAY. 

A  contract  between  a  plaintiff  and 
defendant  in  a  judgment  that  no  execu- 
tion shall  issue  thereon  for  a  given  time 
ic-  a  personal  matter  between  the  par- 
ties, and  no  advantage  can  be  taken  of 
it  by  third  persons  not  parties  to  the 
contract.  Baer  v,  Ingram,  99  Va.  200, 
37   S.    E.   905. 

B.  BY  SUIT  TO  ENFORCE  CON- 
TRACT FOR  SALE  OF  DEBT- 
OR'S LAND. 

Where  nonresident  judgment  cred- 
itors are  summoned  by  order  of  pub- 
lication and  no  order  is  made  to  sus- 
pend the  issuing  of  executions,  a  suit 
to  enforce  a  contract  for  the  sale  of 
the  judgment  debtor's  land,  is  no  such 
"legal  process"  as  suspends  judgment 
creditors'  right  to  sue  out  executions. 
Straus  V,  Bodeker,  86  Va.  543,  10  S.  E. 
570. 

C.  BY  DISMISSAL  OF  PETITION 
TO  ENFORCE  JUDGMENT 
LIEN. 

In  Dabney  v.  Shelton,  82  Va.  349,  4 
S.  E.  605,  it  was  held,  that  petitions 
filed  during  the  period  of  ten  years 
after  the  rendition  of  judgment  by  the 
judgment  creditor  in  a  chancery  suit 
brought  to  subject  the  lands  of  judg- 
ment debtor  to  the  payment  of  judg- 
ment liens,  and  dismissed  without  any 
order  on  it  except  that  of  dismissal 
seven  years  after  it  was  filed,  did  not 
suspend  the  right  to  sue  out  execution 
upon  the  judgment. 

D.  BY  GARNISHMENT  OF  DE- 
FENDANT. 

Execution  will  not  be  suspended  on 
a  judgment  against  a  nonresident  on 
the  grounds  that  the  judgment  debtor 
has  been  garnished  as  a  debtor  of  the 
judgment  plaintifr  in  the  stati  wherein 
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he  resided.     Shrewsbury  v.    Tufts,    41 
W.  Va.  212,  23  S.   E.  692. 

E.  BY  DELIVERY  OF  SUSPEND- 
ING  BOND. 

See  the  title  SHERIFFS*  SALES. 

The  delivery  to  the  sheriff  of  a  sus- 
pending bond,  as  provided  in  §  4,  ch. 
107,  of  the  West  Virginia  Code,  by  a 
claimant  of  property  levied  upon  under 
a  fieri  facias,  ipso  facto  stays  the  execu- 
tion. August  V.  Gilmer,  53  W.  Va.  65, 
44  S.  E.  143. 

F.  BY  NOTICE  OF  MOTION  TO 
QUASH. 

The  notice  of  a  motion  to  quash  an 
execution,  whatever  may  be  the  ground 
on  which  the  notice  is  based,  does  not 
of  itself  suspend  the  execution  of  the 
writ.  Suavely  v.  Harkrader,  30  Gratt. 
487,   492. 

VIII.  Relief  against  Execution. 

A     AUDITA  QUERELA. 

The. audita  querela  is  entirely  super- 
seded, in  the  Virginia  practice,  by  the 
proceeding  by  motion  to  quash,  as  the 
latter  is  the  cheaper  and  more  con- 
venient mode.  Windrum  v,  Parker,  2 
Leigh  361,  367;  Smock  v,  Dade,  5  Rand. 
644. 

B.  INJUNCTION. 

As  to  injunction  against  issuing  or 
enforcing  a  writ  of  execution,  see  the 
title   INJUNCTIONS. 

C.  PROHIBITION. 

As  to  relief  against  an  execution  by 
the  writ  of  prohibition,  see  the  title 
PROHIBITION. 

D.  WRIT  OF  ERROR. 

Upon  an  appeal,  from  the  judgment 
of  an  inferior  court,  errors  in  the  execu- 
tion or  replevy  bond,  issued  or  taken 
after  the  judgment,  will  not  be  noticed. 
They  are  merely  ministerial  acts,  and 
must  be  corrected  in  the  same  court 
upon  motion;  and  if,  on  such  motion, 
that  court  give  an  erroneous  opinion, 
the  party  injured  may  then  appeal  and 
have  it  corrected  in  the  appellate  court 
Lef twitch  v.  Stovall,  1  Wash.  304,  306; 
Moss  V.  Moss,  4  Hen.  &  M.  293,  314. 


E.  WHERE    JUDGMENT    SET 
ASIDE. 

When  a  judgment  is  set  aside,  the 
execution  which  issued  upon  it  falls 
with  it,  without  any  express  order  to 
quash  the  execution.  Ballard  v.  Whit- 
Icck,   18   Gratt.   235. 

F.  MOTION  TO  QUASH. 
1.  The  Notice. 

a.  Necessity  for. 

The  general  rule  seems  to  be  that 
it  is  necessary  that  notice  be  given  to 
the  opposite  party  when  a  motion  to 
quash  is  to  be  made.  See  Dillard  v. 
Thornton,  29  Gratt.  392;  Suavely  v. 
Harkrader,  30  Gratt.  487,  492;  Ballard 
V.  Whitlock,  18  Gratt.  235;  Hendricks 
V  Dundass,  2  Wash.  50;  Beale  v. 
Botetourt,  10  Gratt.  278;  Windrum  v. 
Parker,  2  Leigh  361;  Reinhard  v.  Baker, 
13  W.  Va.  805;  Ambler  v.  Leach,  15  W. 
Va.  677;  Blair  v.  Henderson,  49  W.  Va. 
282,  38  S.   E.  552. 

But  in  Com.  v.  Hewitt,  2  Hen.  &  M. 
181,  it  was  held,  that  a  party  may, 
without  previous  notice,  move  the  court 
to   quash   an   execution. 

b.  Time  for  Giving. 

"Reasonable  Notice.'*— All  that  is  re- 
quired in  the  matter  of  the  notice  of  a 
motion  to  quash  an  execution  is  that 
I  i*:  must  be  a  "reasonable  notice."  Sec- 
tion 3599,  Va.  Code.  Dillard  v.  Thorn 
ton,  29  Gratt.  392;  Suavely  v,  Hark- 
rader, 30  Gratt.  487,  492;  Ballard  v. 
Whitlock,  18  Gratt.  235. 

The  length  of  notice  of  a  motion  to 
quash  an  execution  is  not  ten  days,  but 
a  reasonable  time,  to  be  judged  of  by 
the  circumstances  of  each  case.  Rein- 
hard  V.  Baker,  13  W.  Va.  805;  Ambler 
V.  Leach,  15  W.  Va.  677;  Hendricks  v, 
Dundass,  2  Wash.  50. 

Before  or  after  Return  Day.— The 
constant  practice  of  the  courts  is  to 
permit  notices,  that  a  motion  would  be 
made  to  quash  an  execution,  to  be  given 
as  well  before  as  after  the  return  day 
o5  the  execution,  for  the  reason  that 
the  execution  might  be  levied  the  day 
before  the  return  day,  and  the  defend- 
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ant  might  well  be  ignorant  of  its  hav- 
ing been   issued,   till   after   the   return 
day.    Reinhard  v.  Baker,  13  W.  Va.  805; 
Ambler  v.  Leach,  15  W.  Va.  677. 
c    Form  of  Notice. 

The  notice  of  a  motion  to  quash  an 
execution  is  not  required  to  be  in  writ- 
ing. Dillard  v.  Thornton,  29  Gratt. 
392. 

d.  Evidence  of  Notice. 

It  was  held,  in  Ballard  v.  Whitlock, 
18  Gratt.  235,  that,  where  the  defendants 
being  present  by  their  counsel  when 
the  motion  to  quash  an  execution  was 
made,  they  had  reasonable  notice  of 
such  motion. 

e.  Waiver  of  Notice. 

Where  a  party  appears  generally  and 
resists  a  motion  to  quash  an  execution, 
without  objection  for  want  of  notice 
of  the  motion,  he  thereby  waives  the 
notice  thereof  required  by  §  17,  ch. 
140,  of  the  West  Virginia  Code  of  1899. 
Steringer  v,  Mackie  (W.  Va.),  49  S. 
E.   942. 

£.    EfiFect  of  Notice. 

Whatever  may  be  the  ground  on 
which  the  notice  is  based,  the  notice 
does  not  of  itself  suspend  the  execu- 
tion of  the  writ.  Snavely  v.  Hark- 
r?der,  30  Gratt.  487,  492. 
2.    Grounds  for  Quashing. 

Irregularity  in  Issuance.^It  is  well 
settled  that  a  motion  to  quash  is  the 
proper  remedy  where  an  execution  is 
irregular  and  has  been  issued  without 
authority  of  law.  Lowther  v.  Davis,  33 
W.  Va.  132,  10  S.  E.  20;  State  v.  Brook- 
over,  38  W.  Va.  141,  18  S.  E.  476;  Rein- 
hard  V.  Baker,  13  W.  Va.  805;  Balti- 
more, etc.,  R.  Co.  V,  Vanderwarker,  19 
W.  Va.  265,  266;  Taney  v.  Woodman- 
see,  23  W.  Va.  709,  714;  McCoy  v, 
Allen,  16  W.  Va.  724;  Farmers'  Bank 
V.  Montgomery,  11  W.  Va.  169;  Taylor 
r.  Dundass,  1  Wash.  92,  94;  Downman 
V  Chinn,  2  Wash.  189;  Hendricks  v. 
Dundass,  2  Wash.  50;  Shackelford  v. 
Apperson,  6  Gratt.  451;  Snavely  v, 
Harkrader,  30  Gratt.  487,  492;  Beale 
7).    Botetourt,   10   Gratt.   278;    Steele  v. 


Boyd,  6  Leigh  547,  553,  29  Am.  Dec. 
220;  Crawford  v.  Thurmond,  3  Leigh 
85;  Windrum  v.  Parker,  2  Leigh  361; 
Moss  V,  Moss,  4  Hen.  &  M.  293;  Sut- 
ton V.  Marye,  81  Va.  329. 

Irregular  Issuance  on  Interlocutory 
Decree. — If  an  execution  is  issued  on 
an  interlocutory  decree  by  the  clerk 
without  an  order  of  the  court,  or  the 
judge  in  vacation,  the  court  may  quash 
the  execution  in  term.  Shackelford  v, 
Apperson,  6   Gratt.   451. 

Issuance  on  Void  Judgment  or  De« 
cree. — A  writ  of  execution  which  has 
issued  on  a  void  judgment  or  decree 
will  be  quashed.  McCoy  v.  Allen,  16 
W.  Va.  724;  Farmers'  Bank  v,  Mont- 
gomery, 11  W.  Va.  169;  Blair  v.  Hen- 
derson, 49  W.  Va.  282,  38  S.  E.  562. 

Where  an  office  judgment  is  void  be- 
cause the  affidavit  was  not  filed  until 
nearly  five  years  after  the  time  it 
should  have  been  filed,  and  the  judg- 
ment complained  of  was  not  entered 
for  nearly  two  years  after  the  filing 
of  the  affidavit,  an  execution  on  such 
judgment  w^'ll  be  quashed;  and  on  er- 
ror an  order  to  that  effect  will  be  al- 
lowed to  stand  notwithstanding  the 
fact  that  the  proceedings  of  the  court 
in  this  case  were  coram  non  judice. 
Farmers'  Bank  v.  Montgomery,  11  W. 
Va.  169. 

Issuance  on  Erroneous  Judgment.— 
An  execution  issued  on  an  erroneous 
judgment  will  not  be  quashed  by  rea- 
son of  the  errors  therein  contained. 
Blair  v.  Henderson,  49  W.  Va.  282,  38 
S.  E.  552. 

Issuance  on  Judgment  Erroneously 
Entered  as  Final. — When  a  fi.  fa.  is 
issued  under  a  judgment  which  was 
erroneously  entered  as  final  within  one 
month  after  the  defendant  was  served 
with  process,  and  there  is  a  proceeding 
by  suggestion  against  persons  indebted 
to  the  defendant,  such  defendant  may, 
upon  proper  notice,  appear  in  such  pro- 
ceeding and  have  the  judgment  vacated 
and  the  execution  thereunder  quashed. 
Dillard  v.  Thornton,   29   Cr^tt.  392. 
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Issuance  for  Improper  Purpose. — 
Where  a  new  execution  is  issued  for 
the  purpose  of  unnecessarily  oppress- 1 
ing  or  injuring  the  debtor,  a  motion  to 
quash  will  prevail.  Sutton  v,  Marye, 
81  Va.  329. 

Issuance  after  Elxpiration  of  Proper 
Time. — If  an  execution  be  issued  with- 
out a  scire  facias,  and  the  defendant 
move  to  quash  it,  the  plaintiff  may 
show  that  another  execution  was  is- 
sued within  a  year  and  a  day  from  the 
date  of  the  judgment;  or  that  he  was 
prevented  from  issuing  one  by  writ  of 
error;  injunction,  cesset  executio,  or 
agreement  of  the  parties,  until  within 
a  year  and  a  day  next  before  the  date 
of  that  which  is  moved  to  be  quashed; 
and  the  motion  will  thereupon  be  over- 
ruled. Beale  v.  Botetourt,  10  Gratt. 
278. 

As  to  the  necessity  for  revival  prior 
to  the  issuance  of  an  execution,  see 
the  title  JUDGMENTS  AND  DE- 
CREES. 

If  an  execution,  irregularly  issued 
without  scire  facias,  be  levied  on  the 
goods  of  the  defendant,  he  would  have 
some  motive  to  have  it  quashed.  But 
if  it  be  returned  nulla  bona,  he  would 
have  no  such  motive,  unless  he  had 
good  cause  to  show  against  the  re- 
vival of  the  judgment;  and  would 
naturally  be  willing  to  waive  his  right 
to  a  scire  facias.  It  is  at  least  very 
doubtful  whether  he  would  be  allowed 
to  have  the  execution  quashed,  after 
long  acquiescence,  when  the  plaintiff 
may  have  lost  his  evidence  to  show 
that  it  was  properly  issued,  and  when 
his  judgment  may  be  barred  by  the 
act  of  limitations.  Beale  v.  Botetourt, 
10   Gratt.  278. 

In  State  v.  Brookover,  38  W.  Va.  141, 
18  S.  E.  476,  it  was  held,  that  an  execu- 
tion issued  upon  a  judgment  after  two 
years  from  its  rendition,  without  an 
order  of  court  allowing  its  issuance,  is 
properly  quashed.  Hendricks  v.  Dun- 
dass,  2  Wash.  50;  Reinhard  v.  Baker, 
13  W.  Va.  805. 


Failure  to  Conform  with  Judgment 
oi  Decree. — On  a  motion  to  quash  the 
execution,  unless  it  appears  that  it  sub- 
stantially follows  and  agrees  with  the 
judgment  or  decree,  on  which  it  is- 
sues, it  will  be  quashed.  Taney  v. 
Woodmansee,   23   W.   Va.   709,   714. 

Lack  of  Privity  between  Defendants. 
—  A  decree  is  rendered  against  A.  for 
four  hundred  and  forty-three  dollars 
and  twenty  cents,  and  against  A.  & 
E.  for  the  costs;  an  execution  is  issued 
against  A.  &  B.  both  for  the  four  hun- 
dred and  forty-three  dollars  and  twenty 
ctnts  and  the  costs;  such  execution 
should  be  quashed,  as  there  is  no 
privity  whatever  between  A.  &  B.  as 
to  the  four  hundred  and  forty-three 
dollars  and  twenty  cents  against  A., 
the  court  saying:  "Here  is  an  execu- 
tion in  favor  of  one  against  two  for 
two  distinct  and  separate  amounts, 
with  one  of  which  the  defendant,  Lewis, 
had  nothing  whatever  to  do.  There 
was  no  privity  between  Woodmansee 
and  Lewis  as  to  the  four  hundred  and 
forty-three  dollar  and  twenty  cent 
debt,  and  yet  the  execution  issued 
against  Mrs.  Lewis  for  this  as  well  as 
for  the  costs.  The  court  clearly  erred 
in  not  quashing  the  execution  for  this 
fatal  defect."  Taney  v,  Woodmansee, 
23  W.  Va.  709,  710. 

Issuance  in  Name  of  One  against 
Two. — An  execution  in  the  name  of 
one  person,  which  includes  two  distinct 
claims  decreed  to  different  persons, 
should  be  quashed.  Baltimore,  etc.,  R. 
Co.  V.  Vanderwarker,  19  W.  Va.  265, 
266. 

Issuance  against  One  Not  a  Party.— 
If  the  clerk  of  an  inferior  court  miscon- 
ceive a  judgment,  and  issue  execution 
against  any  person  not  properly  a 
party  thereto,  the  remedy  is  by  motion 
to  quash  the  execution.  Moss  xk  Moss, 
4  Hen.  &  M.  293. 

Process  Not  Served  on  Partner.— 
Where  a  judgment  is  rendered  against 
two  partners  on  a  partnership  debt,  and 
one  of  the  partners  has  not  been  served 
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with  process,  nor  appeared  to  answer 
the  action,  such  judgment  is  valid  as 
to  the  partner  served  with  process; 
and  an  execution  issued  thereon  should 
not  be  quashed,  on  his  motion,  on  the 
sole  ground  that  the  process  was  not 
served  on  his  copartner.  Lee  v.  Has- 
sett,  41  W.  Va.  368,  23  S.  E.  559. 

Supplying  Omitted  Endorsements. — 
Where  judgment  is  confessed  for  an 
amount,  subject  to  certain  credits,  and 
execution  is  issued,  the  credits  not  hav- 
ing been  endorsed  thereon,  which  omis- 
sion was  afterwards  corrected  by  the 
clerk,  the  execution  can  not  be  quashed 
on  the  ground  of  such  omission,  the 
court  in  its  opinion  saying:  "The  ob- 
jection taken  by  the  defendants  in  er- 
ror, was  not  that  the  execution  was 
then  variant  from  the  judgment,  but 
that  it  was  so  at  the  time  it  was  issued 
by  the  clerk,  and  that  the  clerk  trans- 
cended his  powers  and  authority,  by 
making  the  endorsement  on  the  execu- 
tion, whereby  it  was  made  to  corre- 
spond with  the  judgment  after  the 
execution  had  issued  and  gone  into  the 
hands  of  the  sheriff  to  be  levied.  But 
as  I  can  see  no  possible  injury  or 
grievance  that  resulted  to  the  defend- 
arts,  by  the  endorsement  of  the  credits, 
but  on  the  contrary  a  positive  benefit, 
I  think  it  would  be  unreasonable  to 
quash  the  same  for  this  reason,  and  re- 
quire the  plaintiff  in  error  to  issue  an- 
other execution,  in  order  to  reach  the 
s&me  end  which  had  already  been  at- 
tained without  injury  to  the  defend- 
ants." Williamson  v.  McGrew,  1  W. 
Va.   84. 

Issuance  in  Name  of  Extinct  Corpo- 
ration.— If  an  execution  be  sued  out  in 
the  name  of  a  corporation  which  has 
become  extinct  by  the  expiration  of  the 
term  of  its  existence  granted  by  its 
charter,  after  judgment  in  favor  of  such 
corporation,  the  execution  will  be 
quashed  on  showing  the  fact  of  the 
extinction  of  the  corporation  before 
the  issuance  of  the  execution.  May  v. 
St?te    Bank,  2  Rob.  56. 

Former   Writ   Executed. — A    second 


execution  will  be  quashed  when  it  is  is- 
sued after  a  former  one  under  which 
there  has  been  levy  on  property  suffi- 
cient to  satisfy  it.  Sutton  v.  Marye, 
81  Va.  329;  Garland  v,  Bugg,  5  Munf. 
166;  Beckley  v.  Palmer,  11   Gratt.  625. 

Where  a  motion  is  made  to  quash 
an  execution  on  the  ground  that  a  pre- 
vious execution  had  issued  for  the  same 
debt,  which  execution  it  was  alleged 
had  been  improperly  quashed,  the  court 
will  not  inquire  into  the  validity  of  the 
first  execution,  upon  motion  to  quash 
the  second,  since  the  judgment  of  a 
competent  court  will  be  considered 
right  until  regularly  reversed.  Jett  v. 
Walker,    1   Rand.   211. 

Writ  Fraudulently  Executed. — Every 
court  has  a  perfect  right  to  watch  over 
the  execution  of  its  judgment,  and 
where  its  process  has  been  fraudu- 
lently executed,  to  quash  it,  as  being 
the  best  and  speediest  mode  of  doing 
justice.  Hendricks  v,  Dundass,  2 
Wash.  50,  cited  in  Suavely  v.  Hark- 
rader,  30  Gratt.  487,  492;  Steele  v.  Boyd, 
6  Leigh  559,  29  Am.  Dec.  220;  Craw- 
ford V.  Thurmond,  3  Leigh  85. 

Tender  of  Payment. — A  tender  of 
money  in  payment  of  a  judgment,  will 
not  authorize  the  quashing  an  execu- 
tion issued  thereon,  unless  the  tender 
is  followed  by  the  payment  of  the 
money  into  court,  and  a  motion  to 
enter  satisfaction  on  the  record.  Shu- 
maker  V.  Nichols,  6  Gratt.  592. 

Payment  after  Return  Day.— Where 
the  debtor  pass  to  the  officer  the 
amount  of  an  execution  after  the  re- 
turn day  thereof,  and  it  does  not  ap- 
pear that  the  execution  was  levied  be- 
fore the  return  day  passed,  and  there 
is  no  return  day  upon  the  execution  by 
the  officer,  such  execution  will  not  be 
quashed  by  reason  of  such  payment  to 
the  officer.  Cockerell  v.  Nichols,  8  W. 
Va.  159. 

Where  Sale  Is  Void.— In  Hamilton 
V.  Shrewsbury,  4  Rand.  427,  there  is  a 
dictum  to  the  effect  that,  where  the 
sale,  under  a  valid  execution,  is  void. 
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or  account  of  the  interest  or  improper 
conduct  of  the  sheriff,  the  court  from 
which  the  execution  issued,  may  cor- 
rect such  abuse  of  its  own  process,  by 
quashing  the  execution.  See  also,  Hen- 
dricks V.  Dundass,  2  Wash.  50. 

Proceeds  of  Sale  in  Hands  of  Sheriff. 
—In  Reinhard  v.  Baker,  13  W.  Va.  805, 
it  was  held,  that  if  the  money  made  by 
the  sale  of  the  property  is  still  in  the 
sheriff's  hands,  the  writ  may  be 
quashed. 

Judgment  Satisfied.— Where  a  judg- 
ment had  been  paid  before  an  execu- 
tion thereon  has  been  issued,  it  is 
proper  to  quash  such  execution  upon 
motion.  Hall  v,  Taylor,  18  W.  Va.  544; 
Howell  V.  Thomason,  34  W.  Va.  794, 
12  S.  E.  1088;  Smock  v,  Dade,  5  Rand. 
639,  16  Am.  Dec.  780;  Crawford  v, 
Thurmond,  3  Leigh  85. 

Where  an  execution  has  been  issued 
and  the  defendant  claims  to  have  made 
certain  payments  in  satisfaction  of  the 
judgment  upon  which  the  execution  is 
issued,  to  the  attorney  of  the  plaintiff, 
the  proper  course  for  such  defendant 
t  ^  pursue  is  to  move  the  court  to  quash 
the  execution.  Coleman  v.  Anderson, 
29   Gratt.   425. 

3.    Parties  to  the  Motion. 

In  GeneraL — A  motion  to  quash  a 
writ  of  execution  must  be  made  in  the 
n»me  of  the  party  on  the  record,  and 
must  be  against  the  other  party  on  the 
record;  a  stranger  to  the  writ  can  only 
make  the  motion  in  the  name  of  a  legal 
party  to  the  process.  Wallop  v.  Scar- 
burgh,  5  Gratt.  1. 

Either  Party. — A  motion  to  quash 
an  execution  may  be  made  by  either 
the  plaintiff  or  defendant  in  the  execu- 
tion. Reinhard  v.  Baker,  13  W.  Va. 
805;  Ambler  v.  Leach,  15  W.  Va.  677; 
Hendricks  v.  Dundass,  2  Wash.  50. 

Stranger  Holding  Equitable  Right. — 
A  stranger  having  acquired  an  equitable 
right  to  the  benefit  of  an  execution,  or 
to  the  property  upon  which  it  is  levied, 
will  generally  have  authority  to  object 
to  its  regularity.    Wallop  v.  Scarburgh, 


5  Gratt.  1;  Reinhard  v.  Baker,  13   W. 
Va.  805. 

Stranger  Must  Object  in  Name  of 
Party. — A  stranger  having  acquired  an 
equitable  right  to  the  benefit  of  an 
execution,  or  to  the  property  upon 
which  it  is  levied,  in  objecting  to  its 
regularity,  must  do  so  in  the  name  of  a 
legal  party  to  the  process,  or  one  who 
can  be  made  so;  and  his  authority  to 
use  the  name  of  the  party  to  the  process 
oF  a  court  of  law,  will  be  so  far  recog- 
nized by  such  court  as  to  preclude  the 
intervention  of  such  party  for  the  pur- 
pose of  defeating  it.  Wallop  v.  Scar- 
burgh, 5  Gratt.  1;  Reinhard  v.  Baker, 
13  W.  Va.  805. 

4.  Time  for  Making. 

The  motion  to  quash  the  execution 
need  not  necessarily  be  made  before 
the  writ  has  been  returned,  but  may  as 
well  be  made  after  the  return.  Beale 
V.  Botetourt,  10  Gratt.  278;  Hendricks 
V.  Dundass,  2  Wash.  50;  Taylor  v.  Dun- 
dass, 1  Wash.  92;  Reinhard  v.  Baker, 
13  W.  Va.  805;  Claiborne  v.  Gross,  7 
Leigh  331,  344. 

5.  Jurisdiction. 

In  General. — Every  court  has  a  per- 
fect right  to  watch  over  the  execution 
of  its  process.  Hendricks  v.  Dundass, 
2  Wash.  50;  Snavely  v,  Harkrader,  30 
Gratt.  487,  492;  Steele  v,  Boyd,  6  Leigh 
547,  553,  29   Am.   Dec.  220. 

By  Court  Rendering  Judgment.— The 
court  in  which  the  judgment  is  ren- 
dered has  ample  power  to  superintend 
and  control  the  execution  of  process 
thereon,  and  will  take  care  to  prevent 
its  being  perverted  to  purposes  of  in- 
justice or  oppression.  Walker  v.  Com.. 
18  Gratt.  13,  98  Am.  Dec.  631;  Snavely 
V  Harkrader,  30  Gratt.  487,  492;  Hen- 
dricks V.  Dundass,  2  Wash.  50;  Steele  v. 
Boyd,  6  Leigh  547,  553,  29  Am.  Dec 
220. 

By  Court  Issuing  Writ. — The  power 
of  a  court  to  order  an  execution  which 
it  has  issued  to  be  quashed  is  an  in- 
stant of  its  judicial  power,  and  this 
power  exists  regardless  of  the  fact  that 
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the  court  as  a  court  of  original  juris- 
<i:ction  may  have  had  no  power  over 
the  judgment.  Enders  v.  Burch,  IS 
Gratt.  64. 

By  Courts  of  Chancery. — When  the 
statute  law  authorized  the  issuing  exe- 
cutions on  decrees,  it  clothed  the  courts 
of  chancery  with  the  power  of  watch- 
ing over  such  process  and  correcting 
any  abuses  arising  under  it,  to  the  same 
otent,  and  by  the  same  means  that 
courts  of  law  use.  Windrum  v.  Parker, 
2  Leigh  361;  Suavely  v,  Harkrader,  30 
Gratt.   4«7,   492. 

6.  Rules  Applicable. 

In  deciding  upon  all  questions  in 
respect  to  executions  on  decrees,  the 
courts  of  chancery  are  bound  to  abide 
by  the  common  law  and  statutes  re- 
specting executions  at  law.  Windrum 
V  Parker,  2  Leigh  361 ;  Suavely  v,  Hark- 
rader, 30  Gratt.  487,  492. 

7.  Questions  of  Law  and  Fact. 

If  on  a  motion  to  quash  an  execu- 
tion, the  relief  of  the  party  depends 
upon  a  matter  of  fact,  the  court  has  a 
discretion  to  direct  a  jury  to  try  the 
facts.  Smock  v,  Dade,  5  Rand.  639,  16 
Am.  Dec.  780. 

8.  Waiver  of  Motion. 

A  motion  to  quash  an  execution  is 
deemed  to  have  been  waived  when  no 
exception  is  taken  to  the  omission  to 
act  upon  such  motion.  Trimble  v. 
Shaffer,  3  W.  Va.  614. 

9.  ££Fect  of  Quashing. 

The  effect  of  an  order  quashing  an 
execution  on  a  judgment,  because  is- 
sued in  violation  of  an  express  contract 
between  the  plaintiff  and  the  defendant 
that  no  execution  should  issue  for  a 
given  time,  can  not  be  construed  as 
impairing  or  suspending,  as  against 
third  persons,  the  lien  of  a  prior  exe- 
cution issued  on  the  same  judgment, 
though  in  contravention  of  same  agree- 
ment. Barr  v.  Ingram,  99  Va.  200,  37 
S.    E.  905. 

10.  Appeal  from  Judgment  Quashing. 
Sec   the   title   APPEAL  AND   ER- 
ROR, vol.  1,  pp.  452,  543. 


The  orders  of  a  court  in  the  exercise 
of  its  powers  to  quash  an  execution 
arc  subject  to  the  revision  of  an  appel- 
late court.  Enders  v.  Burch,  15  Gratt. 
64;  State  v.  Blair,  29  W.  Va.  474,  2  S. 
E.  333;  Com.  v,  Hewitt,  2  Hen.  &  M. 
181;  Lowther  v.  Davis,  33  W.  Va.  132, 
10  S.  E.  20;  Taney  v.  Woodmansee,  28 
W.  Va.  709. 

11.  Collateral  Attack  on  Right  to  En- 
force Execution. 

The  right  to  enforce  an  execution 
can  only  be  questioned  in  a  direct  pro- 
ceeding to  quash  or  vacate,  and  not  by 
a  collateral  suit.  Reilly  v.  Clark,  31  W. 
Va.  571,  8  S.  E.  509. 

IX.  Levy  of  Execution. 

As  to  indemnifying  bonds  required 
by  officers  in  making  a  levy  where  it  is 
doubtful  whether  the  property  is  liable 
to  levy,  see  the  title  INDEMNITY. 

A.  DEFINITION  AND  WHAT  CON- 
STITUTES. 

1.  Definition. 

By  levying  an  execution  is  meant  the 
setting  aside  of  specific  property  from 
the  general  property  of  the  defendant 
and  placing  the  same  in  the  custody  of 
the  law  until  it  can  be  sold  and  applied 
to  the  payment  of  the  execution.  Wal- 
ker V,  Com.,  18  Gratt.  13,  98  Am.  Dec. 
631. 

2.  What  Constitutes. 

Necessity  for  Actual  Seisure. — It  has 
been  held,  that  a  levy  of  execution  im- 
ports the  actual  seizure  of  the  property 
against  which  the  execution  is  issued. 
Dorrier  v.  Masters,  83  Va.  459,  2  S.  E. 
927. 

Actual  Seizure  Unnecessary. — But  in 
Dorrier  r.  Masters,  83  Va.  459,  476,  2 
S  E.  927,  the  court  said:  "In  2  Tuck- 
er's Com.,  at  p.  367,  it  is  said,  'To  con- 
stitute an  effectual  levy  it  is  not  es- 
sential that  the  officer  should  make  an 
actual  seizure;  if  he  have  the  goods  in 
his  power  and  view,  this  may  suffice; 
a.s  where  certain  slaves  were  in  the 
presence  of  the  officer,  on  which  he 
declared  that  he  levied  the'  cxcc^.Iou, 
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and  thereupon  took  a  list  of  them,  but 
did  not  touch  them,  and  went  away 
without  removing  them  from  the  debt- 
or's custody  on  his  engaging  to  pro- 
duce them  on  the  day  of  sale;  this  was, 
aevertheless,  deemed  a  good  levy,'  cit- 
ing Bullitt  V.  Winston,  1  Munf.  270, 
where  k  was  so  ruled,  and  in  the  case 
of  an  execution  on  a  forfeited  forth- 
coming bond  where  the  statute  for- 
bade the  taking  of  security  of  any 
kind," 

And  in  BuUitt  v.  Winstoas,  1  Munf. 
2W,  it  was  held,  that  a  writ  of  fieri  fa- 
cias, may  be  levied  upon  chattels  with- 
out touching  or  removing  them,  pro- 
vided they  be  in  the  immediate  power 
of  the  sheriflF,  and  admitted  by  him  to 
have  been  taken  to  satialy  the  debt. 
This  is  especially  true  where  the 
debtor  waives  seizure  and  request£ 
that  the  property  be  left  in  his  posses- 
sion. See  also,  Wardsworth  tf.  Miller, 
4  Gratt.  W,  101;  Dorrier  v.  Masters,  83 
Va.  489,  2  S.  E.  927.  In  4  Va.  Law 
Reg.  2«3,  there  is  a  very  able  editorial 
on  this  subject. 

Go<Mli  within  Power  and  View  Soffi- 
dftnt. — To  constitute  an  effectual  levy, 
it  is  not  essential  that  the  officer  should 
make  an  actual  seizure;  if  he  have  the 
goods  in  his  power  and  view,  this  may 
suffice.  Dorrier  v.  Masters,  83  Va.  459, 
476,  8  S.  E.  927,  quoting  from  2  Tuck- 
er's Com.,  367;  Bullitt  v.  Winstons,  1 
Munf.  289;  Poling  v.  Flanagan,  41  W. 
Va.  198,  23  S.   E.  665. 

Effect  of  LeaTtHg  Pro)>erty  in  Cus- 
tody of  Third  Person.— The  sheriffs 
permitting  the  property  to  remain  in 
the  possession  of  a  third  person,  or  of 
the  defendant,  under  a  verbal  engage- 
ment to  produce  it  on  the  day  of  the 
sale,  does  not  prevent  the  fi.  fa.  from 
having  been  levied  in  contemplation  of 
law.     Bullitt  V.  Wiiistons,  1  Munf.  269. 

Effect  of  Forcibly  Retaking  the 
Property. — Where  the  officer  had  the 
property  within  his  power  and  indi- 
cated his  intention  to  treat  it  as  taken 
under  an  execution  from  the  absolute 


control  of  the  owner,  such  facts  con- 
stitute a  sufficient  levy  regardless  of 
the  fact  that  the  property  was  retaken 
by  the  owner  by  force.  Collins  v. 
Mann,  15  W.  Va.  171. 

B.   NECESSITY  FOR  LEVY. 

The  second  step  after  the  issuance  of 
the  execution  is  to  levy  the  same  on 
specific  tangible  property,  by  which 
srch  property  is  set  apart  from  the 
general  property  of  the  defendant  and 
placed  in  the  custody  of  the  law  until 
it  can  be  sold  and  applied  to  the  pay- 
ment of  the  execution.  Walker  v. 
Com.,  18  Gratt.  13,  43,  98  Am.  Dec.  631. 

Before  there  can  be  a  sale  of  corpo- 
real personal  property  under  execution 
there  must  be  an  actual  levy  of  the 
writ  of  fieri  facias  and  the  mere  deliv- 
ery of  the  writ  to  the  sheriff  without 
a  levy  creates  no  security  for  the  debt. 
Humphrey  v.  Hitt,  6  Gratt.  509,  526, 
52  Am.  Dec.  136;  Walker  v.  Com.,  18 
Gratt.  13,  43;  Charron  v,  Boswell,  18 
Gratt.  216,  225. 
e.    TIME  FOR  LEVY. 

As  between  Several  Executions.— 
Where  two  executions  are  issued 
against  the  same  property,  it  is  the 
duty  of  the  sheriff  to  levy  first  the 
first  execution  that  came  into  his  hands 
tc  be  levied.  Hartman  v.  Sheriff,  5  W. 
Va.  394,  395. 

With  Reference  to  Return  Day.— See 
pest,  "Presumption  as  to  Levy,"  IX,  L 

It  is  well  settled  that  the  officer  can 
not  levy  a  writ  of  fieri  facias  on  the 
property  of  the  debtor  after  the  re- 
turn day  thereof.  Cockerell  v.  Nickols, 
8  W.  Va.  159;  Chapman  v.  Harrison,  4 
Rand.  336;  'Trevillian  v.  Guerrant,  31 
Gratt.  525;  Grandstaff  v.  Ridgcly,  30 
Gratt.  1;  O'Bannon  v.  Saunders,  24 
Gratt.  138. 

According  to  the  statute  and  practice 
m  West  Virginia,  a  writ  of  fi.  fa.  goes 
into  the  officer's  hands,  to  be  executed 
and  returned  im  good  faith  according 
to  the  exigency  of  the  writ,  without 
avoidable  delay;  and  the  officer  is  not 
required     by    the     statute     to    hold    it 
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throughout  the  time  the  writ  has  to 
run,  but  may  properly  return  it  before 
the  return  day.  Findley  v.  Smith,  42 
W.  Va.  299,  26  S.  E.  370;  Newlon  v. 
Wade,  43  W.  Va.  283,  37  S.  E.  244. 
Validity  ot  Levy  after  Return  Day. — 
A  levy  of  an  execution  after  the  re- 
turn day  of  the  writ  is  void.  Chapman 
V.  Harrison,  4  Rand.  336;  Cocker  ell  v. 
Nichols,  8  W.  Va.  159. 

After  Death  of  Either  Party.— Since 
a  sheriff  derives  his  authority  to  levy 
from  the  writ  of  execution  and  the  ex- 
ecution is  an  entire  thing,  the  sheriff 
may  proceed  to  levy  notwithstanding 
the  death  of  fcither  party.  TurnbuU  v, 
Claibornes,  3  Leigh  392;  May  v.  State 
Bank,  2  Rob.  56. 

D.     PROPERTY    SUBJECT    TO 
LEVY. 

See  the  titles  ASSIGNMENTS  FOR 
THE  BENEFIT  OF  CREDITORS, 
vol.  1,  p.  799;  EXEMPTIONS  FROM 
EXECUTION  AND  ATTACH- 
MENT; HOMESTEAD  EXEMP- 
TIONS. 

As  to  the  right  of  an  agent's  cred- 
itor to  levy   on   principal's  goods,  see 
the  title  AGENCY,  vol.  1,  p.  276. 
1.  Personal  Property. 

In  General. — An  execution  can  oper- 
ate upon  personalty  only.  Reilly  v. 
Clark,  31  W.  Va.  571,  8  S.  E.  509;  Gill 
V.  State,  39  W.  Va.  479,  20  S.  E.  568. 

Choses  in  Action. — Choses  in  action 
constitute  such  property  as  may  be 
subject  to  execution  and  levy.  Miller 
V,  Cox,  9  W.  Va.  8. 

Money. — It  was  held,  in  Steele  v. 
Brown,  2  Va.  Cas.  246,  that  a  writ  of 
execution  may  be  levied  on  ready 
money  in  the  possession  of  the  defend- 
ant. See  also,  Norris  v.  Crummey,  2 
Rand.  323,  330;  Baltimore,  etc.,  R.  Co. 
V.  Wilson,  2  W.  Va.  528. 

Fixtures. — As  to  executions  on  fix- 
tures, see  the  title  FIXTURES. 

Interests  in  Contracts. — Ordinarily, 
a  creditor  can  only  subject  the  interest 
of  his  debtor  in  existing  contracts. 
Boisseau  v.  Bass,  100  Va.  207,  40  S.  E. 
B47. 


Specific  Legacy. — After  the  assent  of 
an  executor  to  a  specific  legacy,  the 
property  is  changed,  and  a  creditor 
obtaining  a  judgment  against  the  ex- 
ecutor, can  not  levy  an  execution  upon 
the  property  in  the  hands  of  the  leg- 
atee. He  may  pursue  the  executor  at 
law,  or  follow  the  property  in  equity, 
making  all  the  legatees  parties.  Burn- 
ley V.  Lambert,  1  Wash.  308. 

Future  Interests. — In  Boisseau  v. 
Bass,  100  Va.  207,  40  S.  E.  647,  the 
court  said:  "After  laying  down  the 
well-recognized  rule  of  law  that  an  ex- 
isting debt,  not  due  at  the  service  of 
the  writ,  but  which  is  certain  to  be- 
come due  at  a  future  period,  may  be 
reached  both  under  execution  and  at- 
tachment, it  is  said:  'This  rule  has  no 
application  to  future  contingent  liabil- 
ities; nor  to  any  case  where  the  liabil- 
ity of  the  defendant  to  the  garnishee 
depends  upon  the  performance  by  the 
latter  of  some  condition  precedent,  or 
upon  his  full  compliance  with  the 
terms  of  some  unperformed  agreement 
or  contract.  The  debt  itself  must  be 
in  existence  at  the  time  of  the  service 
of  the  writ,  free  from  any  contingency, 
and  it  may  so  exist,  though  the  time 
stipulated  for  its  payment  be  very  re- 
mote.    Freeman  on  Executions,  §  165." 

Real  and  personal  estate  settled  by 
deed,  to  the  use  and  benefit  of  R.  and 
E.,  his  wife,  during  their  joint  lives, 
and  if  R.  should  survive  E.,  his  wife, 
then  to  his  use  during  his  life,  and  after 
his  death  to  the  children  of  R.  by  E., 
his  wife.  Held,  that  although  the  joint 
interest  of  husbqnd  and  wife  during 
their  joint  lives,  is  not  subject  to  the 
husband's  debts,  his  contingent  inter- 
est in  case  he  should  survive  his  wife, 
is  so  subject.  Roanes  v.  Archer,  4 
Leigh  500.  See  also,  Scott  v.  Gibbon, 
5  Munf.  86. 

Interest  in  Life  Insurance  Policy. — 
The  interest  of  an  assured  in  a  policy 
on  his  life  which  has  no  present  mar- 
ket value,  but  is  dependent  for  its 
continued  existence  on  voluntary  payr 
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ments  to  be  made  in  the  future  by  the 
assured,  is  not  such  ^n  interest  or  es- 
tate as  can  be  reached  by  a  fieri  facias. 
Boisseau  v.  Bass,  100  Va.  207,  40  S.  E. 
647. 

It  is  immaterial  that  the  assured,  in 
a  given  contingency,  is  allowed  to  sur- 
render his  policy  and  take  in  lieu 
thereof  a  paid-up  policy  for  a  different 
amount.  Boisseau  v.  Bass,  100  Va.  207, 
40  S.  E.  647. 

Property  Consigned  for  Sale. — Per- 
sonal property  consigned  to  a  person 
who  has  no  license  as  an  auctioneer  or 
commission  merchant  under  unre- 
corded written  contract,  or  left  with 
him  for  sale  in  the  course  of  his  busi- 
ness under  verbal  instructions  from 
the  owner,  is  property  "used  in  such 
business"  within  the  meaning  of  §  2877, 
and  is  liable  for  the  debts  of  such  per- 
son. Edmund  v.  Hobble  Piano  Co., 
97  Va.  588,  34  S.  E.  472. 

Property  of  Trader  Doing  Business 
in  His  Own  Name. — The  provisions  of  § 
2877  of  the  Virginia  Code  rendering  all 
the  property,  stock,  and  choses  in  action 
acquired  or  used  in  his  business  by  a 
trader  doing  business  in  his  own  name 
liable  for  the  payment  of  his  debts, 
when  he  has  not  complied  with  the 
terms  of  that  section,  are  not  affected 
or  qualified  by  §  2465  of  the  Code,  as 
amended  by  acts,  1899-1900,  p.  89,  pro- 
viding for  the  recordation  of  bills  of 
sale  of  goods  and  chattels,  and  certain 
other  writings.  The  "property,  stock 
and  choses  in  action  acquired  or  used 
in  such  business"  of  said  trader  are 
liable  for  the  payment  of  his  debts, 
notwithstanding  a  bill  of  sale  thereof 
may  be  recorded  as  provided  by  § 
2465  of  the  Code,  as  amended.  Part- 
low  V.  Lickliter,  lOO  Va.  631,  42  S.  E. 
671. 

Property  under  Bailment — Personal 
property  stored  with  a  person  who  has 
no  license  as  an  auctioneer  or  com- 
mission merchant,  such  storage  being 
made  with  no  power  of  sale  grranted, 
are  not  liable  for  the  debts  of  the  per- 


son holding  such  goods  in  storag^e. 
And  the  same  is  true  of  office  furni- 
ture granted  with  the.  building.  Ed- 
mund V.  Hobbie  Piano  Co.,  97  Va. 
588,  34  S.  E.  472. 

Property  Loaned. — T  makes  a  parol 
loan  of  a  slave  to  C;  and  the  slave  re- 
mains in  the  possession  of  C  and  C's 
executors  for  more  than  five  years,  and 
then  T  takes  possession  of  him.  Held, 
the  slaves  may  be  subjected  by  the  ex- 
ecution creditors  of  C,  to  satisfy  their 
claims.  But  the  executors  of  C  having 
brought  an  action  of  detinue  for  the 
slave  against  T,  who  dies  pending  the 
suit,  which  is  revived  against  his  ex- 
ecutor, and  a  verdict  and  judgment 
having  been  given  in  favor  of  the  de- 
fendant, the  creditors  of  C,  who  having 
recovered  judgments  against  his  ex- 
ecutors, can  not  levy  their  executions 
upon  the  slave.  Taylor  v.  Beale,  4 
Gratt  93;  McKenzie  v.  Macon,  5 
Gratt.  379;  Beale  v.  Digges,  6  Gratt. 
582;  Garth  v.  Barksdale,  5  Munf.  101; 
Rose  V.  Burgess,  10  Leigh  186,  197; 
Beasley  v.  Owen,  3  Hen.  &  M.  449; 
Pate  V.  Baker,  8  Leigh  80;  Collins  v. 
Lofftus,  10  Leigh  5;  Boyd  v.  Stain- 
back,  5  Munf.  305;  Lightfoot  v.  Stro- 
ther,  9  Leigh  451. 

Money  bona  fide  lent  to  a  sheriff, 
and  applied  by  him  to  his  own  use, 
prior  to  his  receiving  a  writ  of  fieri 
facias  against  the  lender  is  not  liable 
to  satisfy  such  execution,  either  at  law, 
or  in  equity;  notwithstanding  the 
same  money  was  originally  deposited 
in  his  hands  as  a  pledge  for  certain 
purposes.  Price  v.  Crump,  2  Hen.  & 
M,  89. 

Property  in  Custodia  Legis. — While 
property  is  in  the  hands  of  a  receiver, 
or  under  the  control  of  the  court,  no 
execution  can  be  levied  upon  it,  for 
that  would  be  to  interfere  with  the 
possession  of  the  court.  Davis  v,  Bon- 
ney,  89  Va.  761,  17  S.  E.  229. 

Property  once  levied  on  remains  in 
custody  of  the  law  and  is  not  liable  to 
be  taken  by  another  execution  in  the 
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hands  of  a  different  officer,  and  es- 
pecially by  an  officer  acting  under  an- 
other jurisdiction.  August  v,  Gilmer, 
53  W.  Va.  65,  44  S.  E.  143. 

Property  levied  upon  by  execution  is 
in  custodia  legis,  through  and  by  the 
court,  holding  by  the  hand  of  its  ex- 
ecutive officer,  acting  under  the  proc- 
ess of  the  court.  The  possession  of 
the  court  is  good  against  all  individ- 
uals and  all  other  courts  and  their 
officers,  4nd  the 'court  must  necessarily 
have  the  power  to  vindicate  and  up- 
hold its  right  of  possession.  Other- 
wise, its  jurisdiction  would  fail  and  it 
would  be  powerless  to  perform  its 
functions  under  the  law.  August  v. 
Gilmer,  53  W.  Va.  65,  44  S.  E.  143. 

Property  Forfeited  to  Sute.— Where 
land  is  forfeited  to  the  state  for  non- 
entry  on  the  assessor's  land  books  the 
title  vests  in  the  state,  and  the  prop- 
erty is  not  liable  to  execution  under 
a  judgment  rendered  against  the 
former  owner  since  the  forfeiture;  but 
the  right  of  such  former  owner  to  the 
excess  of  the  proceeds  of  sale  after  the 
payment  of  taxes,  etc.,  is  property 
which  he  can  sell,  and  which  is  liable 
to  the  lien  of  an  execution.  Wiant  v. 
Hays,  38  W.  Va.  681,  18  S.  E.  807. 

Levied  Property  Not  Sold. — A  sher- 
iff having  levied  an  execution  goes  out 
of  office  without  selling  the  property. 
In  Carr  v.  Meade,  77  Va.  142,  it  is 
quaered  whether  the  successor  of  such 
sheriff  may  not  levy  a  junior  execution 
on  the  same  property  (without  preju- 
dice to  the  first  levy),  sell  the  prop- 
erty, return  the  money  to  the  court, 
and  have  it  settle  conflicting  claims 
and    distribute    the    proceeds. 

Property  In  Hands  of  Personal 
Representative. — If  there  be  two  ex- 
ecutors, one  of  whom  is  a  legatee  of 
part  of  the  personal  estate;  and  a  di- 
vision of  the  testator's  property  is 
made  according  to  his  will,  subsequent 
to  which,  the  legatee  executor  dies,  a 
creditor,  who  afterwards  obtains  judg- 
ment   against    the    surviving    executor, 


can  not  levy  the  execution  upon  one 
of  the  slaves  allotted  to  the  deceased 
executor,  in  the  hands  of  his  admin- 
istrator. Chapman  v.  Washington,  4 
Call  327;  Sampson  v.  Bryce,  5  Munf. 
175. 

Property  Left  in  Debtor's  Posses- 
sion after  Sheriff's  Sale.— Where  there 
is  a  bona  fide  sale  of  property  under 
an  execution  and  the  purchaser  levies 
the  property  with  the  execution  debtor, 
the  sale,  though  it  be  irregular,  is 
valid  and  the  property  is  not  liable  to 
be  seized  by  the  creditors  of  the  debt- 
ors in  execution.  Carr  v.  Glasscock, 
3  Gratt.  343. 

If  a  creditor,  who  has  an  execution 
levied  on  the  property  of  his  debtor, 
directs  the  sheriff  not  to  sell  it,  but  to 
leave  it  in  the  debtor's  possession,  his 
execution  is  fraudulent,  and  any  other 
creditor  may  take  the  property  in  ex- 
ecution. Claytor  v,  Anthony,  6  Rand. 
285,  305. 

Property  Levied  on  after  Abandon- 
ment of  Levy. — Where  property  levied  " 
on  is  left  with  the  debtor,  and  the  levy 
abandoned,  other  creditors  may  resort 
to  it,*  if  they  see  fit,  in  like  manner  as 
if  no  execution  had  issued.  Rhea  v, 
Preston,  75  Va.  757. 

Excess  of  Proceeds  from  Forced 
Sale  of  Lands.— The  right  of  the 
former  owner  of  land  to  the  excess  of 
the  proceeds  of  the  sale  thereof,  upon 
forfeiture  for  the  non-entry  on  the 
assessor's  land  books,  after  payment 
of  taxes,  interest  and  costs  accorded 
to  him  by  §  5,  art.  13,  of  the  constitu- 
tion of  West  Virginia,  is  property  in 
the  former  owner  which  is  liable  to 
the  lien  of  fieri  facias  against  him. 
Wiant  V.  Hays,  38  W.  V^.  681,  18  S. 
E.  907. 

Property  Previously  Sold. — Upon  a 
bona  fide  sale  of  personal  property, 
though  the  buyer  does  not  take  posses- 
sion at  the  time  of  the  sale,  yet  if  he 
gets  possession  before  an  execution  is 
issued  against  the  seller,  his  title  is 
good  against  creditors.     So,  also,  where 
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a  bona  fide  buyer  of  personal  property 
having  gotten  possession  thereof  be- 
fore issuing  of  an  execution  against 
the  seller,  his  title  is  good  against  the 
creditor,  though  after  such  possession 
by  the  buyer  he  employs  the  seller  as 
his  agent  to  sell  the  property;  and  the 
seller  is  in  possession  as  the  agent  of 
the  buyer  at  the  time  the  execution 
issues  and  is  levied  upon  it.  McKin- 
ley  V.  Ensell,  2  Gratt.  333. 

Where  a  purchaser  of  property  left 
it  in  the  possession  of  the  original 
owner,  but  possession  thereof  was 
taken  by  the  administrator  of  the  pur- 
chaser before  creditors  had  acquired  a 
specific  lien  thereon,  by  judgment  and 
execution,  it  was  held,  not  to  be  liable 
to  the  original  owner's  creditors.  Carr 
V.  Glasscock,  3  Gratt.  343. 

Property  Fraudulently  Conveyed. — 
See  the  title  FRAUDULENT  AND 
VOLUNTARY   CONVEYANCES. 

If  property  subject  to  execution  be 
conveyed  and  such  conveyance  be 
either  with  intent  to  hinder,  delay  or 
defraud  creditors,  or  be  upon  consid- 
eration deemed  voluntary  in  law,,  ex- 
ecution may  still  be  enforced;  for 
where  the  conveyance  is  fraudulent  it 
is  void  as  to  both  existing  creditors, 
and  subsequent  purchasers,  and  where 
the  conveyance  is  voluntary  only,  it 
is  void  as  to  antecedent  creditors, 
though  it  may  be  sustained  as  against 
subsequent  purchasers.  Chamberlayne 
V.  Temple,  2  Rand.  384;  Wright  v. 
Hencock,  3  Munf,  521;  Harvey  v.  Fox, 
5  Leigh  444;  Penn  v.  Whitehead,  17 
Gratt.  503;  Goshorn  v.  Snodgrass,  17 
W.  Va.  717;  Rixey  v.  Deitrick,  85  Va. 
46,  6  S.  E.  615;  Lockhard  v.  Beckley, 
10  W.  Va.  87;  Hunter  v.  Hunter,  10 
Va.  321;  Beall  v.  Shaull,  18  W.  Va. 
258;  Watkins  v.  Wortman,  19  W.  Va. 
78;  Harden  v.  Wagner,  22  W.  Va.  356; 
Silverman  v.  Greaser,  27  W.  Va.  550; 
Livesay  v.  Beard,  22  W.  Va.  585; 
Knight  V.  Capito,  23  W.  Va.  639;  Wil- 
liams V.  Blakey,  76  Va.  254;  Witz  v. 
Osburn,  83  Va.  227,  2  S.  E.  33;  Whitten 


V.  Saunders,  75  V^.  563;  Sutherlin  v. 
Price,  75  Va.  223;  Tebbs  v.  Lee,  76 
Va.  744;  McCormick  v.  Atkinson,  78 
Va.  8;  Burton  v.  Mill,  78  Va.  468; 
Saunders  v,  Waggoner,  82  Va.  316; 
Young  V.  Willis,  82  Va.  291;  Wray  v. 
Davenport,  79  Va.  19;  Fink  v.  Denny, 
75  Va.  663;  Clay  v.  Walker,  79  Va.  92; 
Beecher  v.  Burns,  84  Va.  813,  6  S.  E. 
209;  Hatcher  v.  Crews,  78  Va.  460; 
Williams  v.  Lord,  75  Va.  390;  Click  v. 
Green,  77  Va.  827;  BatcTielder  v.  White, 
80  Va.  103;  Hickman  v.  Trout,  83  Va. 
478,  3  S.  E.  131;  Armstrong  v.  Lach- 
man,  84  Va.  726,  6  S.  E.  129;  Lucas  v. 
Clafflin,  76  Va.  269;  Johnson  v.  Wag- 
ner, 76  Va.  587;  Moore  v.  UHman,  80 
Va.  307;  Scott  v.  Rowland,  82  Va.  484; 
Baker  v.  Naglee,  82  Va.  876,  1  S.  E. 
191;  Waller  v.  Johnson,  82  Va.  966,  7 
S.  E.  382;  Fishburne  v.  Ferguson,  84 
Va.  87,  4  S.  E.  575;  Fisher  v.  Dicken- 
son, 84  Va.  318,  4  S.  E.  737;  Roanoke 
Nat.  Bank  v.  Farmers'  Nat.  Bank,  84 
Va.  603,  5  S.  E.  682;  Rucker  v.  Moss, 
84  Va.  634,  5  S.  E.*  527. 

It  is  well  settled  that  the  ownership 
of  personal  property  will  be  taken  to 
be  with  the  possession,  and  the  retain- 
ing of  possession  after  a  sale  is  prima 
facie  fraudulent,  and  the  property  still 
subject  to  execution  against  the  seller. 
This  presumption  of  fraud  may  how- 
ever be  rebutted  by  proof  that  such 
possession  is  consistent  with  a  bona 
fide  sale.  Wray  v.  Davenport,  79  Va. 
19;  McCormick  v.  Atkinson,  78  Va.  8; 
Young  V.  Willis,  82  Va.  291;  Saunders 
V.  Waggoner,  82  Va.  316;  Claflin  v. 
Foley,  22  W.  Va.  434;  Klee  v.  Reitzen- 
berger,  23  W.  Va.  749;  Curd  v.  Miller, 
7  Gratt.  185;  Lewis  v.  Capertin,  8 
Gratt.  148;  Land  v.  Jeffries,  5  Rand. 
211;  Braxton  v.  Gaines,  4  Hen.  &  M. 
151. 

A  husband  had  obtained  slaves 
through  a  sale  under  a  deed  of  trust 
fraudulent  as  to  the  creditors  of  the 
grantor,  and  one  of  these  slaves  had 
been  allotted  to  his  widow,  after  his 
death.     Held,  the  slave  in  her  posses- 


Executions 


45S 


sion  may  be  taken  in  execution  at  the 
suit  of  4  creditor  of  the  grantor,  though 
the  husband  and  those  claiming  under 
him  had  been  in  possession  of  the  slave 
for  more  than  five  years.  Snoddy  v, 
Haskins,  12  Gratt.  363;  Lawrence  v. 
Swann,  5  Munf.  332;  Lang  v.  Lee,  3 
Rand.  410;  Wilson  v.  Buchanan,  7 
Gratt.  334;  Addington  v.  Etheridge,  12 
Gratt.  43«;  Marks  v.  Hill,  15  Gratt. 
400;  Pratt  v.  Cox,  22  Gratt.  330;  Rus- 
sell V.  Randolph,  26  Gratt.  705;  Perry 
V,  Shenandoah  Nat.  Bank,  27  Gratt. 
752. 

H.  made  a  bill  of  sale  of  slaves  to 
C,  without  any  consideration  and  not- 
withstanding the  deed  remained  in  pos- 
session until  his  death;  after  five  years 
administration  of  H.'s  estate  was  com- 
mitted to  the  sheriff,  who  got  pos- 
session of  the  slaves,  and  a  creditor 
of  H.  who  had  recovered  judgment 
against  the  sheriff  administrator,  levied 
an  execution  on  one  of  the  sons  which 
was  sold  to  satisfy  the  same.  It  was 
held,  that  though  H.'s  bill  of  sale  to 
C.  was  good  as  between  the  parties, 
yet  being  fraudulent  as  to  H.'s  cred- 
itors and  the  subject  having  come  to 
the  hands  of  H.'s  administrators,  it 
was  liable  to  execution  at  the  suit  of  a 
creditor  of  H.  C^rke  v,  Hardiman,  2 
Leigh   347. 

Property  Received  by  Commissioner 
VTithout  Authority. — A  commissioner 
having  received  money  without  author- 
ity to  receive  it,  is  liable  to  the  pur- 
chaser for  the  amount  so  paid,  and 
may  be  proceeded  against  by  a  rule 
in  the  cause  and  an  execution  of  fieri 
facias  may  be  sued  out  against  him 
for  the  money.  Tyler  v.  Toms,  75 
Va.   116. 

Property  Conveyed  by  Marriage  Set- 
tlement.— It  seems  that  property  con- 
veyed by  deed  of  marriage  settlement, 
in  trust,  that  the  husband  and  wife 
shall  be  permitted  during  their  joint 
lives,  to  enjoy  the  profits,  may  be 
taken  in  execution  to  satisfy  a  debt 
incurred    ^fter    the    marriage    for    sup- 


plies furnished  for  the  proper  support 
of  the  husband  and  wife.  Scott  t/.  Lo- 
raine,  6  Munf.  117. 

A  deed  of  marriage  settlement  exe- 
cuted before,  and  recorded  after  the 
marriage,  but  within  the  time  required 
by  law,  is  conclusive  againat  the  cred- 
itors of  the  husband,  for  debts  con- 
tracted by  him  before  the  marriage. 
And  this,  although  such  deed  was  re- 
corded upon  the  acknowledgment  of 
the  parties,  without  any  privy  exami- 
nation of  the  wife.  Scott  v.  Gibbon, 
5  Munf.  86.     See  also.  Land  v.  Jeffries, 

5  Rand.  211,  266;  Roane  v.  Archer,  4 
Leigh  550;  Nickell  v.  Handly,  10  Gratt. 
336,  341;  Johnston  v,  Zane,  11  Gratt. 
552;  Nixon  v.  Rose,  12  Gratt.  425; 
Armstrong  v.  Pitts,  13  Gratt.  235,  243; 
French  v.  Waterman,  79  Va.  617;  Coat- 
ney  v.  Hopkins,  14  W.  Vsi.  338;  Lewis 
V.  Adams,  6  Leigh  320. 

Property  of  Wife  for  Husband's 
Debts. — Since,  at  common  law,  the  per- 
sonalty of  a  feme  sole  in  possession, 
passes,  upon  her  marriage,  to  her  hus- 
band, it  becomes  subject  to  execution 
for  his  debts.  Vance  v.  McLaughlin, 
8  Gratt.  289;  Hill  v.  Wynn,  4  W.  Va. 
453;  Dold  v.  Geiger,  2  Gratt.  98.  In 
this  last  case,  it  was  held  that  even 
the  choses  in  action  to  which  the  wife 
becomes  entitled  during  coverture,  are 
liable  to  the  claims  of  the  husband's 
creditors. 

Separate  Estate  of  Married  Women. 
— As  to  the  liability  of  the  separate 
estate  of  married  women  to  levy  of 
execution,  see  the  title  SEPARATE 
ESTATE   OF   MARRIED   WOMEN. 

Property  under  Valid  Deed  of  Trust. 
— The  equitable  interest  of  the  grantor 
in  a  valid  deed  of  trust,  before  sale 
thereunder,  can  not  be  taken  under  an 
execution  at  law,  but  can  only  be  sub- 
jected in  equity.     Claytor  v,  Anthony, 

6  Rand.  285,  307;  Coutts  v.  Walker,  2 
Leigh  268.  But  see  contra,  Spence 
V.  Repass,  94  Va.  716,  27  S.  E.  583, 
and  criticism  in  4  Va.  Law  Reg.  255. 

Equity  of  Redemption. — An  equity  of 
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redemption,  under  the  common  law, 
was  not  subject  to  levy.  Dohcny  v. 
Atlantic  Dynamite  Co.,  41  W.  Va.  1, 
23  S.  E.  525. 

In  Tiffany  v,  Kent,  2  Gratt.  231.  it 
was  held,  that  a  sale  by  a  sheriff  of 
an  eqttity  of  redemption  in  lands  sur- 
rendered by  a  debtor  in  execution, 
upon  his  taking  the  benefit  of  the  act 
for  the  relief  of  insolvent  debtors,  is 
legal. 

Interest  of  Cestui  Que  Trust— A 
settlement  which  gives  to  the  grantor 
a  bare  maintenance  with  his  wife,  for 
his  life,  and  provides  that  the  property 
shall  not  be  subject  to  his  debts  there- 
after contracted  does  not  vest  him 
with  such  an  interest  in  the  property 
as  can  be  subjected  to  satisfy  such 
after-contracted  debt  Johnston  v. 
Zane,  11  Gratt  552. 

Real  estate  is  vested  in  a  trustee  by 
deed  of  marriage  settlement,  in  trust 
to  pay  the  wife  an  annuity  out  of  the 
profits,  and,  subject  to  the  annuity,  in 
trust  for  a  son  of  the  grantor;  while 
the  annuitant  is  yet  living,  a  creditor 
of  the  son  recovers  a  judgment  against 
him,  and  exhibits  his  bill  in  chancery, 
to  subject  the  son's  equitable  interest 
in  the  estate  to  the  debt;  it  was  held, 
that  such  an  equitable  interest  can  not 
be  taken  in  execution  at  law.  Coutts 
V.  Walker,  2  Leigh  268. 

Property  of  Bankrupt. — The  lien  of 
a  judgment  is  not  defeated  by  the  dis- 
charge of  the  debtor  as  a  bankrupt, 
and  it  may  be  enforced  in  the  state 
courts.  In  such  ^  case  the  elegit  sued 
out  upon  the  judgment  may  be  in  the 
usual  form;  and  in  executing  it  the 
sheriff  must  take  notice  of  the  bank- 
ruptcy of  the  debtor,  and  disregarding 
all  property  of  the  debtor  not  subject 
to  the  lien,  levy  it  upon  that  which  is 
so  subject  McCance  v.  Taylor,  10 
Gratt    580. 

Partnership  Chattels. — Upon  an  exe- 
cution against  partnership  property  for 
the  individual  debt  of  one  of  two  part- 
ners, the  sheriff  must  seize  all  the 
social  effects,  and  sell  a  moiety  thereof 


undivided,  for  if  he  seized  a  divided 
moiety  and  sold  that  the  other  partner 
would  still  have  a  moiety  of  such 
moiety.  Shaver  v.  White,  6  Munf.  110, 
8  Am.  Dec.  730;  Wayt  v.  Peck,  9  Leigh 
434;  Christian  v.  Ellis,  1  Gratt  396; 
Pettyjohn  v.  Woodruff,  86  Va.  478, 
10  S.  E.  715;  Ashby  v.  Porter,  26  Gratt 
455;  Robinson  v.  Allen,  85  Va.  721, 
8  S.  E.  835;  Straus  v.  Kerngood, 
21  Gratt  584;  Carper  v.  Hawkins,  8 
W.  Va.  291;  Shackelford  v.  Shackel- 
ford, 32  Gratt  481,  502;  Morris  v.  Mor- 
ris, 4  Gratt  293. 

Public  Property.  —  In  Brown  v. 
Gates,  15  W.  Va.  131,  the  court  said: 
"And  perhaps  under  the  authorities 
there  is  some  property  belonging  to 
a  municipal  corporation  charged  with 
public  trusts,  etc.,  and  perhaps  other 
property,  which  are  likewise  so  ex- 
empt, owned  and  used  for  public 
purposes,  such  as  fire  engines,  etc.; 
but  I  do  not  now  decide  that  question, 
as  it  does  not  fairly  arise  in  this  casc."^ 

In  Brown  v.  Gates,  15  W.  Va.  131, 
the  court  s^id:  "According  to  author- 
ities I  have  cited  a  political  public  mu- 
nicipal corporation  may  sometimes  own 
some  descriptions  of  strictly  private 
property,  or  interest  in  such  property, 
or  have  debts  of  such  private  nature 
due  to  it,  which  are  subjected  to  levy 
and  to  the  lien  of  a  writ  of  fieri  facias.'' 

In  Brown  r.  Gates,  15  W.  Va.  131. 
the  court  said:  "But  after  a  careful 
consideration  of  all  the  authorities 
which  I  have  cited,  and  to  which  I 
have  had  access,  my  conclusion  is  that 
by  implication  the  taxes  and  public 
revenues  of  a  political  public  municipal 
corporation  such  as  the  city  of  Charles- 
ton are  exempt  from  the  operation  of 
the  provisions  of  the  5th  section  of 
chapter  140  of  the  Code  of  this  state 
(1886).  and  the  2d  and  10th  sections 
of  said  141st  chapter  of  said  Code, 
and  that  such  taxes  and  revenues  can 
not  be  seized  or  subjected  to  a  writ 
of  fieri  facias  in  the  hands  of  the  tax- 
payers, or  in  the  treasury  of  such  mu- 
nicipal  corporation,    or    in    transit    to 
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such  treasury,  by  virtue  of  said  writ  or 
by  reason  of  any  Hen  of  such  fieri 
facias  under  the  5th  section  of  said 
chapter  140  or  the  said  10th  sections 
of  said  chapter  141." 

Property  of  Private  Corporatioiu — It 
is  well  settled  that  the  property  of  a 
purely  private  corporation  not  serving 
the  general  public,  though  ever  so  es- 
sential to  its  use,  is  liable  to  execution. 
Wall  V.  Norfolk,  etc.,  R.  Co.,  52  W. 
Va.   485,   44   S.    E.   294. 

Property  of  Quasi  Public  Corpora- 
tion Generally.— In  Wall  v,  Norfolk, 
etc.,  R.  Co.,  52  W.  Va.  485,  44  S.  E. 
294,  the  court  said:  "Amid  the  conflict 
I  have  concluded  that  the  law  is  prop- 
erly stated  in  11  Am.  &  Eng.  Ency. 
L.  (2d  Ed)  620,  as  follows:  *In  the 
case  of  corporations  such  as  railroad 
or  bridge  companies,  which  though  not 
strictly  public  corporations,  are  cre- 
ated to  serve  public  purposes,  and  are 
charged  with  public  duty,  such  prop- 
erty as  is  necessary  to  enable  them  to 
discharge  their  duties  to  the  public  and 
effectus^te  the  objects  of  their  incor- 
poration, is  not,  according  to  the 
weight  of  authority,  apart  from  stat- 
utory provision,  subject  to  execution 
at  law.  But  the  property  of  a  quasi- 
public  corporation  not  necessary  or  not 
used  for  the  purposes  which  called  the 
corporation  into  being  is  not  exempt 
from  seizure  or  sale  under  execution.' " 

All  the  cases  say  that  unless  statute 
authorizes,  the  franchise  itself  can  not 
be  sold  under  execution,  and  the  major 
part  of  legal  authority  says  also  that 
property  of  such  corporations  essen- 
tial to  the  exercise  of  such  franchise 
is  also  not  subject  to  execution.  Wall 
V.  Norfolk,  etc.,  R.  Co.,  52  W.  Va. 
485,  44  S.  E.  294. 

Property  of  Railroad  Companies. — 
The  road  and  franchises  of  a  railroad 
company  are  liable  for  the  satisfac- 
tion of  executions  against  the  com- 
pany. Winchester,  etc.,  R.  Co.  v.  Col- 
felt,  27  Gratt.  777. 

The  state  constitution  of  West  Vir- 
ginia   makes    all    rolling    stock    of    a 


railroad  company,  whether  foreign  or 
domestic,  liable  to  execution  when 
found  within  the  state.  Wall  v.  Nor- 
folk, etc.,  R.  Co.,  52  W.  Va.  485,  44 
S.  E.  294. 

In  art.  11,  §  8,  of  the  constitution 
of  West  Virginia  is  inserted  the  fol- 
lowing provision:  "The  rolling  stock 
and  all  other  moveable  property  be- 
longing to  any  railroad  company  or 
corporation  in  this  state,  shall  be  con- 
sidered  personal  property  and  shall  be 
liable  to  execution  and  sale  in  the  same 
manner  ^  the  personal  property  of  in- 
dividuals." Wall  V.  Norfolk,  etc.,  K 
Co.,  52  W.  Va.  485,  44  S.  E.  294. 

Locomotives,  cars  and  other  personal 
property  held  by  a  railroad  company, 
if  not  in  actual  use  in  the  operation 
of  the  road,  are  held  by  some  authori- 
ties to  be  subject  to  sale  on  execution, 
and  there  seems  to  be  no  reason  why 
property  of  a  railroad  corporation  not 
essential  to  the  enjoyment  of  its  fran- 
chise should  not  be  subject  to  the  pay- 
ment of  its  debt.  Citing  Elliott  on 
Railroads,  vol.  2,  §  52.  Wall  v,  Nor- 
folk, etc.,  R.  Co.,  52  W.  Va.  485,  44 
S.    E.   294. 

Elliott  on  Railroads,  vol.  2,  §  520, 
says:  "The  franchise  of  a  railroad  com- 
pany, and  corporate  property  essen- 
tial to  the  enjoyment  of  the  franchise, 
are  not  subject  to  sale  on  execution, 
unless  the  legislature  authorizes  or  as- 
sents to  the  transfer."  Wall  v.  Nor- 
folk, etc.,  R.  Co.,  51?  W.  Va.  485,  44 
S.    E.   294. 

Emancipated  Slaves. — Slaves  eman- 
cipated by  will  were  subject  to  levy 
for  the  payment  of  decedent's  debts, 
the  personal  representative  having  the 
power  to  hire  them  out  or  sell  them 
for  a  time  in  order  to  raise  a  fund 
sufficient  for  the  discharge  of  their 
former  owner's  debts.  Jincey  v.  Wing- 
field,  9   Gratt.   708. 

D.  made  a  contract  with  H.  by  which 
he  sold  to  H.  his  slave  S.  for  three 
hundred  and  fifty  dollars,  estimated  to 
be  one-half  his  value,  and  when  H. 
was   reimbursed  this   money  from  the 
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darnings  of  S.,  H.  wsis  to  emancipate 
him.  H.  hired  out  S.  and  kept  an  ac- 
count of  his  earnings  and  expenses; 
and  when  he  had  received  all  but  about 
twenty-one  dollars,  H.  made  an  ar- 
rangement with  M.,  a  resident  of  the 
state  of  Ohio,  but  then  in  the  county 
of  R.,  on  a  visit,  by  which  he  received 
the  balance  from  M.  and  conveyed  S. 
to  him,  and  M.  emancipated  S.  in  the 
county  of  R,,  where  S.  was  duly  regis- 
tered as  a  freeman.  Before  H.  made 
the  arrangement  with  M.  he  had  be- 
come insolvent,  and  shortly  afterward 
a  judgment  was  recovered  against  him 
in  the  county  of  A.,  and  was  levied 
on  S.  in  the  county  of  R.  It  was  held, 
that  as  D.  might  have  enforced  the 
contract  against  H.,  and  compelled 
him  to  emancipate  the  slave  upon  be- 
ing reimbursed  the  amount  he  had 
paid,  and  as  H.  had  been  repaid,  and 
S.  had  been  emancipated  in  pursuance 
of  the  contract,  he  was  not  liable  to 
be  taken  in  execution  for  the  debt  of 
H.     Shue  v.  Turk,  15  Gratt.  256. 

Property  of  Building  Contractor. — 
Where  one  contracts  to  build,  the  ma- 
terials to  be  used  in  such  building  re- 
main the  property  of  the  contractor 
until  actually  put  into  the  construction; 
and  hence  are  liable  for  the  con- 
tractor's debts  and  subject  to  execu- 
tion. Wheeling  v,  Baer,  36  W.  Va.  777, 
15  S.  E.  979. 

Where  Execution  Is  against  Several 
Defendants. — In  Humphreys  v.  Hitt,  6 
Gratt.  523,  52  Am.  Dec.  134,  there  is 
a  dictum  by  Baldwin,  J.,  to  the  effect 
that  upon  a  joint  judgment  against 
two  defendants,  execution  may  be  le- 
vied upon  the  property  of  either.  See 
also.  Knight  v.  Charter,  22  W.  Va.  422. 

8.    Real  Property. 

General  Rule. — ^An  execution  is  not 
leviable  on  land  in  West  Virginia. 
Maxwell  v,  Leeson,  50  W.  Va.  361, 
40  S.  E.  420. 

For  Debts  or  Fines  Due  State.— In 
a  writ  of  fieri  facias  upon  a  judgment 
or  decree  against  any  person  indebted 


or  liable  to  the  commonwealth,  or 
against  any  surety  of  his,  the  clerk  has 
the  authority  to  so  word  the  writ  that 
real  estate  may  be  taken  and  sold  to 
satisfy  the  execution.  W.  Va.  Code, 
ch.  35,  S  5.  Gill  v.  State,  39  W.  Va. 
479,  20   S.   E.   568;  Va.   Code,  §   687. 

Moiety  in  Real  Estate  Previously 
Sold. — J.*s  devisees  and  W.  were  ten- 
ants in  common  of  a  hotel  property, 
and  J.*s  executor  and  W.  agreed  to 
sell  the  property  at  public  auction;  the 
deferred  payments  to  be  secured  by 
separate  bonds  to  each  one-half  of 
the  purchase  money,  with  a  lien  re- 
tained on  the  real  property.  The  sale 
was  made  4nd  W.  became  the  pur- 
chaser, but  refused  to  execute  the  con- 
tract, J.'s  exocutor  sued  W.  for  spe- 
cific execution  of  the  contract,  and 
there  was  a  decree  in  1868  in  his 
favor  for  specific  execution,  a  personal 
decree  against  W.  for  the  amount  due, 
and  for  a  sale  of  the  whole  property. 
Before  the  decree,  W.  sold  and  con- 
veyed his  moiety  of  the  property  to 
M.  who  paid  the  purchase  money. 
Upon  a  bill  by  the  judgment  creditors 
of  M.  to  subject  his  moiety  of  the 
property  to  the  payment  of  their  debts; 
it  was  held,  that  the  creditors  could 
take  the  moiety  purchased  by  him,  re- 
gardless of  the  decrees.  Johnson  v, 
Nat.   Exchange   Bank,  33   Gratt.  473. 

Burden  of  Proof. — The  burden  is 
upon  the  judgment  creditor  seeking 
to  subject  land  in  the  hands  of  his 
debtor's  alienee  for  value  to  show  thai 
the  land  is  liable.  Fulkerson  v,  Tay- 
lor,  100  Va.   426,  41   S.   E.  863. 

E.  WHO  MAY  MAKK 

An  officer  who  is  interested  in  as 
execution  can  not  levy  it  himself. 
Carter  v.  Harris,  4  Rand.  199. 

F.  CONTROL  OF  LEVY. 

In  executing  a  writ  of  fieri  facias 
the  sheriff  is  the  agent  of  the  bene- 
ficial plaintiff,  and  he  and  his  attorney 
have  the  right  to  control  the  execution 
of  the  writ  and  to  say  whether  the 
sheriff  sh^H  levy  it,  or  return  it  with- 
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out  doing  so.     Rowc  v.  Hardy,  97  Va. 

674,  34  S.   E.  625. 

G.   LIABILITY  OF  OFFICER. 

As  to  the  liability  of  the  officer  for 
failure  to  levy  a  writ  of  execution,  see 
the  title  SHERIFFS  AND  CONSTA- 
BLES. 
H.    INDORSEMENT  OF  LEVY. 

In  Eckhols  V.  Graham,  1  Call  492, 
it  was  held,  that  the  names  of  slaves 
taken  upon  an  execution  ought  to  be 
endorsed  thereon,  to  prevent  purchas- 
ers from  being  deceived. 
L    RIGHT  OF  PROPERTY  TRIAL. 

Statutory  Provision. — Section  5,  ch. 
107  West  Virginia  Code,  provides  that: 
"When  property  of  the  value  of  more 
than  fifty  dollars  is  taken  under  a  war- 
rant of  distress,  or  when  property  of 
any  value  is  taken  under  an  execution 
issued  by  the  clerk  of  the  court,  and 
any  person  other  than  the  party  against 
whom  the  process  issued,  claims  such 
property,  or  the  proceeds  or  value 
thereof,  the  circuit  court  of  the  county 
in  which  the  property  is  taken,  or  the 
judge  thereof  in  vacation,  upon  the  ap- 
plication of  the  officer,  when  no  in- 
demnifying bond  has  been  given,  or 
if  one  has  been  given  on  the  applica- 
tion of  the  person  who  claims  such 
property  and  has  given  such  suspend- 
ing bond  as  is  mentioned  in  the  pre- 
ceding section,  may  cause  to  appear 
before  such  court,  as  well  as  the  party 
issuing  such  process,  as  the  party  mak- 
ing such  claim;  and  such  court  may 
exercise,  for  the  decision  of  their 
rights  all  or  any  of  the  powers  and 
authority  prescribed  in  the  first  sec- 
tion of  this  chapter."  Erb  v.  Hen- 
dricks Co.,  50  W.  Va.  28,  40  S.  E.  338. 
See  Va.   Code,  §  2999. 

In  Erb  v,  Hendricks  Co.,  50  W.  Va. 
28,  40  S.  E.  33«,  the  court  said:  "The 
statute  makes  the  remedy  for  the 
claimant  of  property  levied  upon  for 
the  debt  of  another  clear  and  plain. 
The  writ  of  fieri  facias  is  given  to  the 
court  to  enable  it  to  enforce  its  judg- 


ments; without  it  the  court  would  be 
powerless  to  carry  into  effect  its 
judgments  when  rendered.  It  will 
surely  not  be  contended  that  a  pro- 
ceeding to  try  the  right  of  property 
levied  upon  by  virtue  of  a  writ  of  fieri 
facias  issued  by  the  clerk  of  a  circuit 
court  upon  a  judgment  rendered  by 
such  court,  could  be  had  before  a  jus- 
tice either  under  chapter  50  or  chapter 
107  of  the  Code,  and  it  is  provided 
that  an  execution  issued  by  the  clerk 
on  the  judgment  of  a  justice  duly  cer- 
tified to  him  by  the  justice  who  has 
the  lawful  custody  of  the  docket  in 
which  such  judgment  is  entered,  shall 
be  with  like  effect  as  if  the  judgment 
has  been  rendered  by  the  circuit  court. 
There  is  a  similar  proceeding  provided 
also  by  the  statute,  chapter  50,  Code, 
whereby  the  disputed  title  to  property 
levied  upon  under  process  issued  by  a 
justice  may  be  determined  in  a  justice's 
court." 

The  provision  of  §  5,  ch.  107,  W.  Va. 
Code,  applies  to  any  execution  issue 
by  the  clerk  of  a  circuit  court,  whether 
issued  upon  a  judgment  rendered  by 
said  court  or  by  a  justice  and  certified 
under  said  §  118,  ch.  50.  Erb  v.  Hen- 
dricks Co.,  50  W.  Va.  28,  40  S.  E.  338. 

Jurisdiction. — H.  Co.  recovered  a 
,  judgment  before  a  justice  in  R.  county 
against  H.  &  E.  and  had  the  same 
certified  to  the  clerk  of  the  circuit 
court  of  said  county  under  §  118,  ch. 
50,  W.  V^.  Code.  The  clerk  of  said 
court  issued  writ  of  execution  thereon 
directed  to  sheriff  of  T.  county  who 
levied  the  same  on  property,  claimed 
by  J.  B.  E.;  the  sheriff  demanded  and 
received  from  H.  Co.  an  indemnifying 
bond.  J.  B.  E.  filed  his  petition  under 
§  152,  ch.  50,  before  the  justice  of  T. 
county,  who  notified  the  execution 
creditor  and  defendants  to  try  the' right 
of  the  property  levied  on  before  said 
justice.  It  was  held,  that  the  execu- 
tion having  been  issued  from  the 
clerk's  office  of  a  circuit  court,  the 
justice  was  without  jurisdiction  in  the 
premises.      Erb    v,    Hendricks    Co.,    50 
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W.  Va.  28,  40  S.  E.  338.     See  the  title 
JUSTICES  OF  THE  PEACE. 

J.    EFFECT  OF  LEVY. 

As  to  Title  of  Property.— The  levy 
of  an  execution  of  ft.  fa.  does  not  di- 
vest the  defendant  in  the  execution  of 
the  property,  and  transfer  the  title  to 
the  plaintiff  or  the  sheriiT.  Only  a 
special  interest  is  vested  in  the  sher- 
iff as  a  mere  bailee,  to  enable  him  to 
keep  the  property  safely,  and  defend  it 
against  wrongdoers.  It  is  in  the  cus- 
tody of  the  law,  and  the  sheriff  has  a 
naked  power  to  sell  it  and  pass  the 
title  of  the  owner  to  the  purchaser. 
Walker  v.  Com.,  18  Gratt.  13;  Lusk 
V.  Ramsay,  3  Munf.  417,  431;  Rhea  v, 
Preston,  75  Va.  757,  772. 

As  to  Custody  of  Property. — Prop- 
erty levied  upon  under  a  fieri  facias 
is  in  the  custody  of  the  law,  and  the 
court  has  power,  by  attachment,  pun- 
ishment for  contempt,  and  the  writ  of 
restitution,  to  maintain  its  jurisdiction 
against  its  own  officers,  parties  and 
other  persons.  August  v.  Gilmer,  53 
W.  Va.  65,  44  S.  E.  143.  See  the  titles 
ATTACHMENT  AND  GARNISH- 
MENT, vol.  2,  p.  70;  CONTEMPT, 
vol.  3,  p.  236;  RESTITUTION. 

K.    EVIDENCE  OF  LEVY. 

Parol  evidence  is  admissible  to  prove 
that  an  execution  was  levied,  though 
no  return  was  made  upon  it.  Bullitt 
V.  Winstons,  1  Munf.  269;  Cockerell  v. 
Nichols,  8  W.  Va.  159. 

Upon  a  motion  to  quash  a  writ  of 
fieri  facias,  or  to  enter  satisfaction 
thereof,  in  whole  or  in  part,  on  the 
ground  that  a  previous  writ  of  fieri 
facias  had  issued  and  was  placed  in 
the  hands  of  the  sheriff  of  the  proper 
county,  and  that  the  debtor  had  paid 
to  the  sheriff  upon  the  first  execution 
the  whole,  or  a  part  thereof;  and  it 
not  appearing  that  any  return  had  ever 
been  made  on  the  first  execution,  of 
the  levy  of  the  same  upon  the  prop- 
erty of  the  debtor,  although  the  return 
day  thereof  had  long  since  passed;  and 
it  appearing  that  the  debtor  had  m^de 


payments  to  the  sheriff,  upon  said  ex- 
ecution, some  time  after  the  return  day 
had  passed,  it  is  competent  for  the 
plaintiff,  in  said  motion,  to  prove  by 
parol  or  other  competent  evidence, 
that  the  first  execution  was  levied  upon 
his  property,  by  the  sheriff,  before  the 
return  day  thereof  had  paSsed,  Cock- 
erell V.  Nichols,  8  W.  V4.  159. 

L.    PRESUMPTION  AS  TO  LEVY. 

As  to  Fact  of  L«vy.— If  a  sheriff, 
before  judgment  is  obtained,  makes  an 
arrangement  with  the  defendant,  by 
which  he  (the  sheriff)  undertakes,  for 
a  valuable  consideration,  to  pay  the 
debt  to  the  plaintiff,  when  the  judg- 
ment is  rendered,  and  execution  sued 
out,  and  returns,  "ready  to  render"  he 
will  be  considered  4s  having  "levied 
the  debt''  within  the  meaning  of  the 
statute.  Norris  v.  Crummey,  2  Rand. 
323. 

Rebuttal  of  Presumptions. — In  Pax- 
ton  V.  Rich,  85  Va.  378,  7  S.  E.  531, 
it  was  held,  that  the  presumption,  that 
an  execution  delivered  to  an  officer 
has  been  levied,  may  be  repelled  by 
evidence  to  show  that,  about  the  time 
when  the  writ  went  into  the  officer's 
hands,  the  debtor  possessed  no  levia- 
ble property,  though  there  has  been  a 
nonreturn  of  the  writ  for  fourteen 
years. 

As  to  Time  of  Levy. — Where  it  is 
alleged  that  a  prior  execution  has  been 
levied  on  the  defendant's  property,  in 
the  absence  of  evidence  adduced  at  the 
hearing,  showing  such  levy  of  the  first 
execution,  or  from  which  such  levy 
may  reasonably  and  properly  be  in- 
ferred, the  court  is  not  authorized  to 
presume  that  such  levy  was  made  be- 
force  the  return  day  of  the  execution 
had  passed.  Cockerell  v,  Nichols,  8 
W.  Va.  159,  160. 

Upon  a  motion  to  quash  a  writ  of 
fieri  facias,  or  to  enter  satisfaction 
thereof,  in  whole  or  in  part,  on  the 
ground  that  a  previous  writ  of  fieri 
facias  hs^d  issued  and  was  placed  in 
the  hands  of  the  sheriff  of  the  proper 
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county,  and  it  not  appearing  that  any 
returns  had  ever  been  made  on  the 
first  execution,  of  the  levy  of  the  same 
upon  the  property  of  the  debtor,  al- 
though the  return  day  thereof  had  long 
since  past;  in  the  absence  of  evidence 
adduced  at  the  hearing,  showing  such 
levy  of  the  first  execution,  or  from 
which  such  levy  may  reasonably  and 
properly  be  inferred,  the  court  is  not 
authorized  to  presume  that  such  levy 
was  made  before  the  return  day  of  the 
execution  had  passed.  Cockerell  v. 
Nichols,  8  W.  Va.  159. 

But  in  Paine  v.  Tutwiler,  27  Gratt. 
440,  where  there  was  nothing  to  show 
whether  an  execution,  placed  in  the 
hands  of  the  officer,  had  been  levied 
or  not,  it  was  held  that  after  a  great 
lapse  of  time  the  court  will  presume 
that  the  execution  was  levied  before 
the  return  day  thereof.  See  also, 
O'Bannon  v.  Saunders,  24  Gratt.  138. 

As  to  Sufficiency  of  Levy.— If  the 
sheriff's  return  is  general,  that  he  has 
levied,  it  will  be  presumed,  till  the 
contrary  appears  by  the  result  of  a 
sale,  that  he  has  levied  to  the  value. 
Ward  V,  Vass,  7  Leigh  135. 

In  the  absence  of  proof  to  the  con- 
trary and  especially  after  a  great  lapse 
of  time,  an  execution  which  has  gone 
into  the  hands  of  the  sheriff  and  is  in- 
dorsed by  him  as  levied  on  personal 
property  of  the  debtor  will  warrant  the 
presumption  that  the  officer  levied  on 
sufficient  property  to  pay  the  debt. 
Northwestern  Bank  v.  Hays,  37  W.  Va. 
475,   16  S.  E.  561. 

M.    TERMINATION  OF  LEVY. 
1.    By  Abandonment. 

A  plaintiff,  may  always,  with  the 
consent  of  the  defendants,  abandon  a 
levy  upon  the  property  of  all  or  any 
of  them,  retaining  the  right  to  sue  out 
a  new  execution  against  all  the  de- 
fendants.  Walker  v.  Com.,  18  Gratt.  13, 

Pkdntiff'8  Right  to  Abandon.— By 
the  levying  of  the  execution,  the  plain- 
tiff increases  his  responsibilities  and 
makes   it    more    difficult    to    withdraw 


the  execution  without  endangering  the 
debt.  He  has  thereby  acquired  a  spe- 
cific and  a  better  lien;  still  not  perfect, 
but  yet  so  nearly  so,  as  that  he  can 
not  always  safely  release  it  of  his  own 
accord.  He  then  becomes  a  trustee  of 
the  execution  for  the  benefit  of  all  par- 
ties concerned.  The  defendant  is  in- 
terested, because  a  specific  portion  of 
his  property  having  been  seized  and 
placed  in  the  custody  of  the  law  for 
the  payment  of  the  execution,  he  has  a 
right  to  be  protected  against  another 
seizure  under  a  new  execution  for  the 
same  debt,  without  his  consent,  or 
unless  there  be  a  necessity  for  it.  The 
sureties,  if  there  be  any,  of  the  de- 
fendant on  whose  property  the  levy  is 
made,  are  also  interested,  in  having 
the  property  of  their  principal,  thus 
specifically  bound  for  the  payment  of 
that  debt,  applied  to  that  purpose,  in 
their  exoneration  in  whole  or  in  part, 
according  to  the  value  of  the  property. 
They  also,  therefore,  have  a  right  to  be 
consulted  by  the  plaintiff  in  giving  up 
the  levy,  and  must  consent  thereto  in 
order  to  make  them  liable  to  a  new 
execution;  at  least,  without  having 
credit  for  the  amount  of  the  first  levy.' 
Walker  v.  Com.,  18  Gratt.  13,  98  Am. 
Dec.   631. 

By  Issuing  Alias  Writ. — A  previous 
levy  of  an  execution  is  waived  and 
abandoned  by  the  issuance  of  another 
writ.     Echols  v.  Graham,  1  Call  492. 

9.   By  Extinguishment. 
Where    Debtor    Surrenders    Title.— 

After  the  right  and  possession  of  the 
debtor  has  expired,  and  he  has  sur- 
rendered the  possession  of  the  property 
to  the  trustee,  cestui  que  trust,  or 
mortgagee,  the  riglit  to  levy  and  sei- 
zure is  at  an  end.  Doheny  v,  Atlantic 
Dynamite  Co.,  41  W.  Va.  1,  23  S.  E. 
525. 

By  Death  of  Either  Party.— The 
death  of  either  party  does  not  abate 
an  execution.  Turnbull  v.  Claibornes, 
3  Leigh  392;  May  v.  State  Bank,  2  Rob. 
56,  60. 
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By    Suspension    of    Proceedings.— A 

mere  suspension  of  proceedings  on  a 
levied  execution  by  direction  of  the 
plaintiflF  does  not  release  the  levy. 
Walker  v.  Com.,  18  Gratt.  13,  98  Am. 
Dec.  631,  citing  Fisher  v,  Vanmcter, 
9  Leigh  18. 

X.  The  Return. 

As  to  compelling  the  officer  to  make 
return  and  for  his  liability  for  failure 
to  make  return,  see  the  title  SHER- 
IFFS AND  CONSTABLES. 

A.  WHAT  CONSTITUTES. 

A  return  on  a  writ  of  execution  is 
the  short  official  statement  of  the  of- 
ficer indorsed  thereon  of  what  he  has 
done  in  obedience  to  the  mandate  of 
the  writ,  or  why  he  has  done  nothing. 
He  may  have  been  prevented  from 
obeying  the  mandate  of  the  writ  by 
an  injunction,  or  by  a  supersedeas,  or 
by  the  order  of  the  plaintiff  or  his 
attorney.  A  return  of  any  of  these 
facts  indorsed  on  the  writ  i»  a  suffi- 
cient return.  Rowe  v.  Hardy,  97  Va. 
674,   34  S.   E.   625. 

B.  TIME  FOR  MAKING. 

See  ante,  "Time  for  Levy,"  IX,  C. 

General  Rule. — As  a  general  rule  the 
officer  must  return  the  execution  be- 
fore the  return  day  is  past.  Bullitt  v. 
Winstons,   1   Munf.   269. 

According  to  the  practice  in  West 
Virginia,  the  officer  need  not  keep  a 
writ  of  execution  until  the  return  day 
thereof.  Findley  v.  Smith,  42  W.  Va. 
299,  26  S.  E.  370;  Newlon  v.  Wade,  43 
W.    Va.    283,    27    S.    E.    244. 

After  the  Return  Day. — Though  as 
a  general  rule  the  officer  must  return 
the  execution  before  the  return  day  is 
past,  yet  by  order  of  court,  a  sheriff 
may  be  permitted  to  make  a  return 
any  time  after  the  return  day.  Bullitt 
V.  Winstons,  1   Munf.  269. 

Presumption  as  to  Time. — In  the  ab- 
sence of  a  date,  or  other  evidence 
showing  when  the  return  of  an  -offi- 
cer on  a  writ  was  made,  it  is  presumed 
to  have  been  made  at  a  time  when  he 


had  the  right  to  make  it,  and  in  due 
time,  as  the  prima  facie  presumption 
is  that  the  officer  has  done  his  duty. 
Rowe  V,  Hardy,  97  Va.  674,  34  S.  E. 
625. 

C.   FORM  AND  VALIDITY. 

1.    Formal  Contents. 

Should  Show  Manner  of  Execution. 
— The  return  upon  a  writ  of  execution 
should  show  the  manner  in  which  it 
has  been  executed.  McKenzie  v,  Wi- 
ley, 27  W.  Va.  658. 

Where  There  Is  Failure  to  Execute. 
— When  the  officer  fails  to  execute  a 
writ  of  fi.  fa.,  the  return  should  show 
the  reason  or  cause  for  such  failure. 
McKenzie  v.  Wiley,  27  W.  Va.  658. 
g.    VaUdity. 

As  Affected  by  Delay.— The  validity 
of  the  return  of  an  officer  on  a  writ 
of  fieri  facias  is  not  affected  by  the 
fact  that  the  writ  is  not  returned  to  the 
office  till  ^fter  the  return  day  thereof. 
The  record  is  incomplete  till  the  writ 
is  returned,  but  when  returned,  the  re- 
turn becomes  competent  evidence  of 
the  facts  therein  stated,  and  the  par- 
ties are  entitled  to  the  benefit  of  their 
legal  effect.  Rowe  v.  Hardy,  97  Va. 
674,  34   S.   E.   625. 

Returns  Based  on  Stay  Law.— 
Where  a  writ  of  fi.  fa.  is  returned  "not 
levied  by  reason  of  the  stay  law,"  it 
will  be  presumed  in  the  absence  of 
an  endorsement  or  proof  of  the  date 
of  its  receipt  by  the  officer,  that  it 
went  into  his  hands  after  April  30. 
1861  (time  when  stay  law  took  effect), 
in  whicTi  case  such  return  was  valid. 
And  where  by  statute  it  is  required 
that  the  officer  shall  return  upon  a 
writ  of  fi.  fa.  "whether  the  money  is 
or  can  not  be  made,"  a  return  of  "not 
levied  by  reason  of  the  stay  law"  is 
a  return  substantially  that  the  money 
"can  not  be  made."  Hamilton  v.  Mc- 
Conkey,  83  Va.  533,  2  S.  E.  724;  Ship- 
ley V.   Pew,  23  W.   Va.   487,  495. 

"Ready  to  Satisfy."— It  has  been 
held,  that  the  term  "ready  to  satisfy*' 
when    in    fact    the    execution    had   not 
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been     levied,     is     not    a    false    return. 
Kemper  v.   Kemper,   3   Rand.   8. 

D.    AMENDMENT. 

1.  Necessity  for. 

A  return  on  a  former  execution  is, 
generally,  very  material  evidence  on 
the  hearing  of  a  motion  to  quash  an 
execution  and  it  is  often  important, 
in  the  course  of  the  proceedings,  to 
permit  the  sheriff  to  make  or  amend 
his  return  according  to  the  truth  of 
the  cj^se,  and  with  a  view  to  its  effect 
upon  the  decision  of  the  motion.  Such 
permission  has  always  been  given  by 
our  courts.  Walker  v.  Com.,  18  Gratt. 
13,  98  Am.  Dec.  631. 

2.  Authority  to  Permit. 

When  the  statute  gave  to  the  judge 
in  vacation  power  to  quash  an  execu- 
tion, it  gave  him  also,  by  implication, 
power  to  permit  the  sheriff  to  make 
or  amend  his  return,  as  the  case  may 
be,  on  the  former  execution.  Walker 
V.  Com.,  18  Gratt.  13,  98  Am.  Dec. 
631;  Rucker  v.  Harrison,  6  Munf.  181; 
Bullitt  V.  Winstons,  1  Munf.  269;  Baird 
V.  Rice,  1  Call  18. 
S.    When  Allowed. 

In  General. — A  sheriff  may  be  per- 
mitted, by  orders  of  court,  to  amend 
the  return  upon  an  execution  accord- 
ing to  the  truth  of  the  case,  at  any 
time  after  the  return  day.  Bullitt  v. 
Winstons,  1  Munf.  269;  Baird  v.  Rice, 
1    C^ll   18. 

Upon  Motion  to  Quash. — Upon  a 
motion  to  quash  a  second  execution 
in  vacation,  the  judge  may,  in  vaca- 
tion, allow  the  sheriff  to  amend  his 
return  on  the  first  execution.  Walker 
V.  Com.,  18  Gratt.  13,  50;  Bullitt  v, 
Winstons,  1  Munf.  269;  Goolsby  v.  St. 
John,  23   Gratt.   146,  160. 

After  Filing. — A  sheriff  can  not 
amend  his  return  upon  an  execution 
after  it  h«is  been  filed,  except  by  mo- 
tion to  the  court,  upon  notice  to  the 
creditor.  Hammen  v.  Minnick,  32 
Gratt.  249. 

But  in  Rucker  v.  Harrison,  6  Munf. 
181,     a    supersedeas    to    the    execution 


having  been  awarded,  the  sheriff  was 
allowed  by  the  court  to  amend  his  re- 
turn after  a  lapse  of  seven  years  from 
its  date.  See  s^lso,  on  this  point.  Smith 
V.  Triplett,  4  Leigh  590;  Wardsworth 
V,   Miller,  4   Gratt.   99. 

After  Notice  of  Motion  against  Of- 
ficer.— ^A  sheriff  may  have  leave  to 
amend  his  return  upon  an  execution,  ■ 
after  notice  of  a  motion  against  him 
founded  on  the  original  return.  And 
the  amended  return  may  be  made  by 
a  deputy  who  did  not  make  the  first 
return.     Stone  v.  Wilson,  10  Gratt.  529. 

Where  Decree  Entered  against  Of- 
ficer on  Return. — Having  made  return 
on  an  execution  and  on  that  return, 
in  part,  a  decree  having  been  entered, 
in  subsequent  proceedings  against  him 
and  his  sureties,  the  sheriff  will  not 
be  permitted  to  amend  his  return,  so 
as  to  explain  it  away  and  enable  his 
sureties  to  escape  liability  for  his  de- 
fault.    Carr  v.  Meade,  77  Va.  142. 

E.  EFFECT  OF  DELAY. 

Neither  of  the  parties  to  an  execu- 
tion can  be  deprived  of  the  benefit  of 
the  return  by  the  failure  of  the  officer 
to  make  it  at  the  return  day  of  the 
writ.  Rowe  v.  Hardy,  97  Va.  674,  34 
S.  E.  625. 

F.  RIGHTS  OF  DEBTOR  WHEN 
RETURN  MADE  BEFORE 
SIXTY  DAYS. 

Where  the  return  on  e^n  execution 
of  "no  property  found"  is  made  be- 
fore the  writ  has  remained  in  the  of- 
ficer's hands  for  sixty  days,  the  debtor 
will  be  allowed  to  show  that  the  return 
has  been  made  falsely  and  collusivelj'-, 
in  avoidance  of  the  statute,  to  enable 
the  plaintiff  to  institute  chancery  pro- 
ceedings without  exhausting  the 
debtor's  personal  estate.  Newlon  v. 
Wade,  43  W.  Va.  283,  27  S.  E.  244. 

G.  CONCLUSIVENESS. 

In  General. — A  return  upon  an  exe- 
cution which  the  officer  has  the  right 
to  make  is  conclusive  between  the  par- 
ties, and  they  are  interested  to  have 
the    officer    make    his    return    and    file 
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the  writ  with  the  proper  custodian. 
But  neither  of  the  parties  can  be  de- 
prived of  the  benefit  of  the  return  by 
the  failure  of  the  officer  to  make  it  at 
the  return  dsiy  of  the  writ.  Rowe  v. 
Hardy,  97  Va.  674,  34  S.  E.  625;  Tay- 
lor V,  Dundass,  1  Wash.  92. 

Return  Stating  Reason  for  Failure 
to  Execute. — ^The  return  on  a  writ  of 
execution  stating  the  reason  or  cause 
for  failure  to  execute  the  same  is  not 
conclusive  as  to  parties  other  than  the 
officer  but  is  prima  facie  evidence  as 
to  all  persons  affected  by  it,  including 
the  execution  creditor.  McKenzie  v. 
Wiley,  27  W.  Va.  658. 

In  Action  under  §  3577,  Va.  Code. — 
Under  §  3577,  Va.  Code,  the  question 
can  not  be  raised  as  to  whether  the  re- 
turn of  an  officer  be  true  or  false,  suffi- 
cient or  insufficient.  Hamilton  t/.  Mc- 
Conkey,  83  Va.  533,  5  S.   E.  724. 

Contradiction  by  Sheriff. — It  was 
held,  in  Henry. z/.  Stone,  2  Rand.  455, 
that  a  sheriff  can  not  contradict  his 
return,  but  must  obtain  leave  of  the 
court  to  amend  it. 

Evidence. — A  sheriff's  return  may  be 
contradicted  by  evidence  aliunde;  in 
which  case  the  sheriff  himself  would 
be  a  competent  witness  to  prove  its 
truth.  But  after  judgment  by  default, 
a  party  can  not  object  in  an  appellate 
court,  to  the  truth  of  the  return.  Cun- 
ningham V.  Mitchell,  4  Rand.  189; 
Lathrop  V.  Lumpkin,  2  Rob.  49;  Norris 
V.  Crummey,  2  Rand.  323,  329;  Henry 
V.  Stone,  2  Rand.  455. 

H.    EXTRAOFFICIAL  RETURN. 

What  a  sheriff  adds  to  his  official 
return  is  extraofficial,  and  such  addi- 
tional, extraofficial  return  is  not  even 
prima  facie  evidence  of  any  fact  therein 
stated.  Alexander  v,  Byrd,  85  Va.  690, 
8  S.  E.  577;  Shannon  v.  McMullin,  25 
Gratt.  211. 

XI.  Satisfaction  of  Execution. 

A,  BY  PAYMENT. 
1.   To  Attorney. 

In  Harper  v.  Harvey,  4  W.  Va.  539, 


541,  the  court  said:  "The  payment  of 
a  judgment  or  decree  to  the  attorney 
of  record,  who  obtained  it,  before  his 
authority  is  revoked,  and  due  notice 
of  such  revocation  given  to  the  defend- 
ant, is  valid  and  binding  on  the  plain- 
tiff so  far  as  the  defendant  is  con- 
cerned. Yoakum  r.  Tilden,  3  W.  Va. 
167. 

A  payment,  made  to  an  attorney,  to 
be  valid  must  be  a  payment  of  money, 
or  be  accepted  by  the  plaintiff  as 
money,  or  the  attorney  must  have 
special  authority  to  receive  it.  Smock 
V.  Dade,  5  Rand.  639.  See  also,  Pid- 
geon  V.  Williams,  21  Gratt.  251;  John- 
son V.  Gibbons,  27  Gratt.  632,  637; 
Hill  V.  Bowyer,  18  Gratt.  364;  Smith 
V.  Lamberts,  7  Gratt.  138,  141;  Evans 
V.  Greenhow,  15  Gratt.  153,  159;  Kent 
V.  Chapman,  18  W.  Va.  485;  Gilkeson 
V.  Smith,  15  W.  Va.  44;  Low  v.  Settle, 
22  W.  Va.  387. 

8.   After  Return  Day. 
a.   Execution  Unlevied. 

A  sheriff  or  other  officer  has  no  au- 
thority to  receive  payment  under  an 
execution  after  the  return  day  thereof 
unless  the  execution  has  been  pre- 
viously levied.  Grandstaff  r.  Ridgely,  30 
Gratt.  1,  15;  Chapman  v.  Harrison,  4 
Rand.  336;  O'Bonnon  v.  Saunders,  24 
Gratt,  138;  Cockerell  v.  Nichols,  8  W. 
Va.  159. 

Binding  Effect  on  Creditor.— Where 
it  does  not  appear  from  the  evidence 
that  the  execution  was  levied  by  the 
sheriff  before  the  return  day  thereof 
had  passed,  a  payment  made  to  the 
sheriff  upon  such  execution,  after  such 
return  day  had  passed,  is  not  binding 
upon  the  creditor,  unless  it  appears 
that  such  payment  was  made  to  the 
sheriff  by  the  direction  or  consent  of 
the  debtor.  Cockerell  v.  Nichols,  8  W. 
Va.  159;  Chapman  v.  Harrison,  4  Rand. 
336. 

Where  it  does  not  appear  that  the 
execution  was  levied  before  the  re- 
turn day  passed,  and  there  is  no  re- 
turn made  upon  the  execution  by  the 
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officer,  the  debtor  pays  to  the  officer 
at  his  peril.  Cockerell  v.  Nichols,  8 
W.  Va.  159. 

b.   Execution  Levied. 

But  if  the  officer  levies  the  execu- 
tion upon  the  property  of  the  debtor 
before  the  return  day  he  may,  gener- 
ally, receive,  in  such  case,  paj'ment  of 
the  debt,  in  whole  or  in  part,  after  such 
return  day  and  before  the  sale  of  the 
property  levied  on  in  relief  of  the  prop- 
erty levied.  Cockerell  z'.  Nichols,  8  W. 
Va,  159;  Chapman  v.  Harrison,  4  Rand. 
336;  Paine  v.  Tutwiler,  27  Gratt.  440; 
Grandstaff  v.  Ridgely,  30  Gratt.  1; 
0*Bannon  v.  Saunders.  24  Grs^tt.  138. 

3.  Remedy     Where     Payments     Not 
Credited. 

A  party  claiming  that  he  has  not 
been  credited  for  all  the  money  paid 
by  him  to  the  sheriff,  on  an  execution, 
may  have  any  injustice  done  to  him 
in  that  respect  corrected  by  the  court 
from  whence  the  execution  issued. 
Morrison  v.  Speer.  10  Gratt.  228. 

4.  Presumption  of  Payment 

In  a  contest  between  the  debtor  and 
creditor  as  to  the  amount  due  on  a  ' 
writ  of  fieri  facias,  the  presumption  is,  | 
in  the  absence  of  evidence  to  the  con- 
trary, that  the  trustee,  in  a  deed  to 
secure  the  writ,  who  made  sale  of  the 
property  conveyed,  and  the  sheriff  who 
held  the  writ  and  received  money 
thereon  from  the  debtor,  did  their  duty, 
and  paid  the  money  over  to  the  cred- 
itor. Harrison  v.  Garnett,  97  Va.  697, 
34  S.  E.  612. 

B.  BY  LEVY. 

1.    Presumption  of  Satisfaction. 

A  levy  on  sufficient  personal  prop- 
erty to  satisfy  the  execution,  is  prima 
facie  a  satisfaction  and  discharge  of 
the  judgment.  Taylor  v.  Dundass,  1 
Wash.  92.  95;  Bullitt  v.  Winstons,  1 
Munf.  269,  282;  McKenzie  v.  Wiley, 
'27  W.  Va.  658;  Sherman  z\  Shaver,  75 
Va.  1;  Hoffman  r.  Fleming,  43  W.  Va. 
T62,  28  S.   E.   790. 

A    levy    of    an    execution    upon    the 


debtor's  property  of  value  sufficient  to 
pay  the  debt,  is  a  satisfaction  of  it, 
unless  circumstances  which  in  law  de- 
feat such  effect  are  made  to  appear. 
Hoffman  v.  Fleming,  43  W.  Va.  762, 
28  S.  E.  790. 

As  to  Debtor. — ^A  levy  upon  suffi- 
cient property  to  satisfy  an  execution 
is  a  satisfaction  of  the  execution  so  far 
as  the  debtor  is  concerned  unless  tt 
is  restored  to  him  or  lost  by  his  fault. 
McKenzie  v.  Wiley,  27  W.  Va.  658,  662. 
8.    Rebuttal  of  Presumption. 

This  presumption  of  satisfaction 
from  levy  may,  however,  be  rebutted, 
by  showing  that  it  was  not  so  treated 
by  the  creditor,  and  occasioned  no  loss 
to  the  debtor;  though  to  the  extent 
of  the  latter's  loss  the  levy  is  conclu- 
sively a  satisfaction.  Com.  v.  Byrne,  20 
Gratt  165,  207;  Walker  v.  Com.,  18 
Gratt.  13,  47;  Rhea  v.  Preston,  75  Va. 
757,  758. 

3.  Mere   Levy   Only   a   Step   Toward 

Satisfaction. 

The  cases  show  that  the  mere  levy 
of  the  execution  on  property  of  the 
defendant  is  not  satisfaction,  but  only^ 
a  step  towards  it.  A  levy  on  property 
is  not  the  object  of  the  execution,  but 
payment  of  the  money.  Walker  if. 
Com.,  18  Gratt,  13,  98  Am.  Dec.  631. 
See    Rhea  v.   Preston,  75   Va.   757. 

In  Rhea  v.  Preston,  75  Va.  757,  the 
court  said:  "A  mere  levy  of  an  exe- 
cution is  not  a  satisfaction.  There 
must  be  a  sale  or  some  other  act  di- 
vesting the  debtor  of  his  title  or  de- 
priving him  of  his  property."  Citing 
Walker  v.  Com.,  18  Gratt.  13. 

The  levy  of  a  fi.  fa.  is  generally  no 
satisfaction  of  judgment  unless  it  has 
been  made  available  by  sale  of  the 
property  taken  and  actual  payment  of 
the  debt.  Ward  v.  Vass,  7  Leigh  135. 
See .  also,  Sherman  v.  Shaver,  75  Va. 
1;  Winston  r.  Whitlocke,  5  Call  435. 

4.  When    Presumption    Becomes   Ab- 
solute. 

The  prina  facie  satisfaction  resulting 
from    levy,    becomes    absolute    if    the 
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property  be  wasted  or  lost  by  reason 
of  the  fault  or  neglect  of  the  officer, 
and  the  pUintiff  must,  in  such  case, 
seek  his  remedy  against  the  officer. 
Walker  v.  Com.,  18  Gratt.  13,  47;  Har- 
man  v.  Oberdorfer,  33  Gratt.  497; 
Sherman  v.  Shaver,  75  Va.  1. 
6.  Effect  of  ''Stay  Law"  on  Presump- 
tioou 
An  execution  was  returned  endorsed 
to  the  effect  that  on  April  14th,  1861, 
a  fi.  fa.  had  been  levied  on  one  slave, 
the  property  of  defendant,  and  held 
*  up  by  order  of  plaintiff.  On  April 
30th,  1861,  the  stay  law  was  enacted, 
and  continued  in  force  until  emanci- 
pation. Held,  it  is  not  to  be  presumed 
from  the  levy  that  the  judgment  was 
satisfied.  Saunders  v.  Prunty,  89  Va. 
921,  17  S.  E.  231. 

C.    BY  RESTORATION  OF  PROP- 
ERTY. 

In  General. — If  the  property  levied 
upon  is  restored  to  the  debtor,  the 
execution  is  not  satisfied  as  to  him. 
McKenzie  v.  Wiley,  27  W.  Va.  638, 
662. 

Upon  New  Contract. — It  seems  very 
clear,  that  if  the  property  is  restored 
upon  a  new  contract  in  satisfaction  of 
the  demand,  the  judgment  is  thereby 
satisfied,  and  the  creditor  must  look 
to  his  new  contract  for  redress.  Ward 
V,  Vass,  7  Leigh  135;  Bjiird  v.  Rice,  1 
Call  18. 

As  Mere  Temporary  Indulgence. — 
But  where  the  property  is  restored  to 
the  debtor  as  a  mere  indulgence  of  the 
creditor,  upon  an  understanding,  either 
that  it  should  be  produced  at  the  day 
of  sale  for  the  purpose  of  being  sold 
by  the  officer,  or  that  it  should  be  sold 
by  the  debtor,  and  the  proceeds  paid 
over  to  the  creditor,  there  seems  to 
be  no  just  reason  to  affirm,  that  there 
is  a  new  contrs^ct  between  the  parties 
in  satisfaction  of  the  antecedent  judg- 
ment.    Ward  V.  Vass,  7  Leigh  135. 

By  Sheriff  without  Authority.— At 
the  March  term,  1861,  of  the  county 
court  of  Monroe,  a  judgment  was  ren- 


dered at  the  suit  of  the  bank  of  V  , 
plaintiff,  against  W.,  S.  and  G.,  the  lat- 
ter living  in  the  county  of  Bath.  Execu- 
tion of  fi.  fa.  was  issued  on  this  judg- 
ment and  levied  on  the  property  of 
W.,  and  the  sheriff  returned,  after  Junt 
1861,  a  levy  upon  the  personal  property 
of  W.,  that  the  property  was  appraised 
and  offered  for  sale,  and  not  bringing 
valuation  it  was  returned.  It  was  held, 
that  the  execution  w^s  not  satisfied  b> 
the  act  of  the  sheriff,  returning  the 
property  so  levied  on  to  W.,  in  obedi- 
ence to  the  ordinance  of  the  Virginia 
convention  of  1861,  whether  such  or- 
dinance was  valid  or  not;  said  act  oi 
the  sheriff  being  entirely  his  own  act, 
neither  prompted  nor  assisted  by  the 
plaintiff  in  the  judgment.  Gatewood 
V.  Goode,  23  Gratt.  880.  See  also,  Win- 
ston  V.    Whitlocke,   3    Call   435. 

D.    BY  TAKING  DEPENDANT  ON 
CA.  SA. 

At  common  law  if  the  defendant 
was  taken  on  a  ca.  sa.,  it  was  held,  that 
this  constituted  no  satisfaction  of  the 
execution,  but  a  security  merely,  and 
if  he  died  imprisoned  the  plaintiff 
might  have  a  fieri  facias  against  his 
goods.  Garland  v.  Bugg,  5  Munf.  16^). 
See      the      title       EXECUTIONS 


AGAINST  THE  BODY. 

E.  BY  FORFEITURE  OF  FORTH- 
COMING  BOND. 

As  to  the  giving  and  forfeiting  of 
forthcoming  bond,  as  satisfaction,  see 
the  title  FORTHCOMING  AND  DE- 
LIVERY BONDS. 

F.  BY    NEGLECT    OR    MISCON- 
DUCT  OF  SHERIFF. 

The  Rule. — But  if  the  property  lev- 
ied on  be  lost  to  the  defendant  by  the 
misconduct  or  neglect  of  the  sheriff, 
the  execution  is  thereby  satisfied,  to 
the  extent  of  the  value  of  the  prop- 
erty; and  plaintiff  can  then  only  look 
to  the  sheriff  for  indemnity.  Walker 
V,  Com.,  18  Gratt.  13,  98  Am.  Dec.  631. 

If  the  officer  fails  to  sell  the  property 
or  permits  it  to  be  lost  or  destroyed. 
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the  only  remedy  of  the  creditor  is 
against  the  officer  and  his  sureties.  He 
has  no  remedy  in  such  case  against  the 
execution  debtor.  Murfree  on  Sheriffs, 
§  529;  Cranmer  v.  McSwords,  26  W. 
Va.  412;  Campbell  v,  Wyant,  26  W. 
Va.  702;  McKenzie  v.  Wiley,  27  W.  Va. 
658,  662. 

Reason  for  the  Rule— In  Walker  v. 
Com.,  18  Gratt.  13,  the  court  said: 
"The  reason  (for  the  rule  that  the 
plaintiff  can  look  only  to  the  sheriff 
where  the  property  levied  on  has  been 
k)st  to  the  defendant  by  the  miscon- 
duct or  neglect  of  the  sheriff,)  is  plain. 
The  plaintiff,  by  pursuing  his  remedy, 
has  caused  the  defendant's  property  to 
be  taken  out  of  his  hands  and  placed 
in  the  custody  of  the  law  for  the  sat- 
isfaction of  the  debt.  If  that  property 
be  lost  by  the  default  of  the  officer  of 
the  law,  who  in  this  respect  may  be 
said  to  be  the  agent  of  the  plaintiff, 
and  without  the  consent  of  the  defend- 
ant, it  is  reasonable  and  proper  that 
the  loss  should  not  fall  on  the  defend- 
ant, and  he  be  thus,  to  that  extent, 
compelled  to  pay  the  debt  twice.  The 
plaintiff  must  incur  the  risk  of  ulti- 
mate loss  in  this  respect,  as  the  result 
of  an  inherent  defect  of  his  legal 
remedy." 

G.  WHERE  CREDITOR  PUR- 
CHASES  THE   PROPERTY. 

"Still  less,  where  upon  the  levy,  the 
creditor  purchases  the  property  levied 
upon,  could  the  debtor  have  any  pre- 
text for  saying,  that  the  judgment  was 
discharged  in  toto,  when  the  property 
fell  short  of  satisfaction.  It  amounts 
to  nothing  more  than  a  sale  by  con- 
sent of  parties,  instead  of  a  sale  by  the 
officer;  and  the  defendant  would  be 
only  entitled  to  a  credit  for  the  amount 
of  the  sale."  Ward  v,  Vass,  7  Leigh 
135. 

H.  WHERE  DEFENDANT 
ELOIGNES  OR  REMOVES 
PROPERTY. 

Where  the  defendant  eloignes  or  re- 
moves the  property  out  of  the   reach 


of  the  officer,  without  the  consent  of 

either    him    or    the    plaintiff,    there  is 

no    satisfaction.     Walker   v.    Com.,  18 
Gratt.  13,  45. 

I.    PRESUMPTION  OF  SATISFAC- 
TION. 

In  the  absence  of  proof  to  the  con- 
trary, and  especially  after  a  great  lapse 
of  time,  an  execution  which  had  gone 
into  the  hands  of  the  sheriff,  and  is 
indorsed  by  him  as  levied  on  personal 
property  of  the  debtor,  will  warrant 
the  presumption  that  the  property  had 
been  sold,  and  the  judgment  and  exe- 
cution satisfied.  Northwestern  Bank  v. 
Hays,  37  W.  Va.  475,  16  S.  E.  561; 
McKenzie  v.  Wiley,  27  W.  Va.  658; 
O'Bannon  v.   Saunders,  24   Gratt.   138. 

XII.  Disposition  of  Proceeds. 

Application  to  Payment  of  Other 
Executions. — Where  money  made  un- 
der execution,  is  in  the  sheriff's  hands, 
or  is  brought  into  court  according  to 
the  commsind  of  a  writ  of  fieri  facias, 
the  court  may  direct  it  to  be  paid  over 
in  satisfaction  of  another  writ  in  the 
hands  of  the  same  sheriff,  against  the 
goods  and  chattels  of  the  plaintiff  in 
the  first  execution,  he  having  the  legal 
and  equitable  right  to  receive  the  same. 
Steele  v.  Brown,  2  Va.  Cas.  246. 

The  authority  of  the  court  to  decree 
that  money  made  in  execution  be  paid 
over  in  satisfaction  of  another  writ  of 
fi.  fa.  in  the  hands  of  the  same  sheriff 
against  the  property  of  the  plaintiff  in 
the  first  execution,  is  not  confined  to 
cases  where  sufficient  effects  of  the 
defendant  can  not  be  found  to  satisfy 
the  execution.  Steele  v.  Brown,,  2  Va. 
Cas.  246. 

XIII.  Proceedings  in  Aid  of 

Execution. 

See  the  title  BANKRUPTCY  AND 
INSOLVENCY,  vol.  2,  pp.  249,  253. 

A.    ATTACHMENT. 

See  the  title  ATTACHMENT  AND 
GARNISHMENT,  vol.  2,  p.  70. 
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B.  MANDAMUS. 

It  is  well  settled  that,  when  a  judg- 
ment has  been  obtained  against  a  mu- 
nicipal corporation,  and  an  execution 
has  been  issued  thereon,  and  it  has 
been  returned  "no  property  found,"  the 
creditor  has  a  right  to  enforce  this  pay- 
ment of  his  judgment  by  a  mandamus 
issued  against  the  proper  municipal 
authorities  compelling  them  to  make  a 
sufficient  levy  to  pay  this  debt.  Fisher 
V.  Charleston,  17  W.  Va.  595,  615.  Sec 
the  title  MANDAMUS. 

C.  SUIT  IN  EQUITY. 

To  Enforce  Lien.— The  15th  section 
of  chapter  218  of  acts  of  1872-3,  p.  639, 
provides  as  follows:  "For  the  recovery 
of  any  personal  estate,  on  which  a 
writ  of  fieri  facias  is  4  lien,  or  the  en- 
forcement of  any  liability  in  respect 
to  any  such  estate  a  suit  may  be  main- 
tained at  or  in  equity  in  the  name  of 
the  officer,  to  whom  such  writ  was 
delivered.  And  any  person  interested 
may  bring  such  suit  at  his  own  costs 
in  the  officer's  name."  The  obvious 
remedy  given  by  this  section  in  such 
cases  is  for  the  plaintiff  in  the  execu- 
tion to  bring  the  necessary  suit  in 
equity  in  the  name  of  the  sheriff  to 
enforce  the  liability.  See  §  15,  ch.  141, 
W.  Va.  Code.  Swann  v.  Summers,  19 
W.  Va.  115,  125. 

Where  Conflict  Exists  between  Ex- 
ecution Creditors. — A  suit  may  be 
maintained  in  a  court  of  equity  by  or 
in  the  name  of  the  sheriff  under  §  15, 
ch.  141,  W.  Va.  Code,  where  there  is 
a  conflict  between  two  or  more  exe- 
cution creditors  in  respect  to  the  same 
fund  or  property.  Nease  v.  ^tna  Ins. 
Co.,  32  W.  Va.  283,  9  S.   E.  233. 

D.  SEQUESTRATION  OF  INTER- 
EST IN  TRUST  FUND. 

Where  ^  trust  fund  has  been  created, 
the  annual  interest  or  income  from 
which  is  directed  to  be  paid  to  an  exe- 
cution debtor,  it  is  not  error  for  a 
court  of  equity  to  sequestrate  such  in- 
terest or  income,  and  direct  its  pay- 
ment to  the  execution  creditors  instead 


of  directing  a  sale  of  the  interest  of 
the  debtor.  Frank  v.  People's  Nat. 
Bank,  95  Va.  500,  28  S.  E.  874. 

E.  BY  COMPELLING  DEBTOR  TO 
DISCOVER  AND  SURRENDER 
ESTATE. 

The  law  has  provided  as  ample 
means  as  possible  for  the  enforcement 
of  an  execution  lien  upon  property 
not  levied  on  or  capable  of  being  levied 
on  before  the  return  day,  by  permitting 
the  judgment  creditor  to  file  interrog- 
atories to  the  debtor,  who  is  within 
sixty  days  required  to  file  answers 
upon  oath  to  such  interrogatories,  thus 
allowing  the  creditor  to  ascertain  the 
property  upon  which  his  writ  of  fi.  fa. 
is  a  lien.  Evans  v.  Greenhow,  15  Gratt. 
153. 

In  Evans  v.  Greenhow,  15  Gratt.  153, 
the  court,  in  commenting  upon  the  en- 
forcement of  an  execution  lien  on  per- 
sonal property  of  the  debtor  which  is 
not  levied  on  or  capable  of  being  lev- 
ied on  before  the  return  day,  said: 
"And  it  has  provided  as  ample  means 
as  possible  for  the  enforcement  of  this 
last-mentioned  lien,  by  enabling  him 
to  compel  the  debtor  to  discover  and 
surrender  his  estate,  and  to  compel 
any  other  person  on  whom  there  is  a 
liability  by  reason  of  said  lien,  to  dis- 
charge such  liability.  By  resorting  to, 
and  pursuing  with  diligence  these 
means,  or  some  of  them,  the  creditor 
is  generally  able  to  prevent  an  evasion 
of  his  execution  lien;  ^nd  if  he  be  not 
always  able  to  do  so,  it  is  only  because 
rights  of  others,  which  the  law  regards 
as  superior  to  his,  stand  in  his   way." 

Object  of  Filing  Interrogatories.— 
In  Spang  v.  Robinson,  24  W.  Va.  327, 
the  court  said:  "The  object  of  filing 
the  interrogatories  to  the  debtor  under 
§  5  of  chapter  188  of  Code  of  Virginia 
or  §  4  of  chapter  141  of  Code  of  West 
Virginia  is  stated  on  the  face  of  these 
sections:  *To  ascertain  the  estate,  on 
which  a  writ  of  fieri  facias  is  a  lien, 
and  to  ascertain  any  real  estate  in  or 
out   of   this   state,   to   which   a    debtor 
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named  in  such  fieri  facias  is  entitled.' 
When  such  real  and  personal  estate 
including  choses  in  action  have  been 
discovered  by  answers  to  such  inter- 
rogatories, inasmuch  as  the  creditor 
can  have  no  means  of  enforcing  his 
judgment  in  this  state  against  the 
lands  of  the  debtor  in  other  states^ 
unless  the  creditor  makes  a  conveyance 
thereof  for  his  benefit,  §  6,  ch.  188, 
of  Code  of  Virginia  of  1860,  or  §  5, 
ch.  141,  of  Code  of  West  Virginia 
provides,  that  such  debtor  may  be 
compelled  to  convey  said  land  to  the 
oflficer,  in  whose  hands  the  fieri  facias 
has  been  or  is;  and  if  he  refuses  to 
make  such  conveyance,  he  can  be  im- 
prisoned till  he  does  make  such  con- 
veyance." 

Statutory   Provision, — ^The   following 
provision     is    found    in     the     Virginia 
Code   (§  3603)   and   the  West  Virginia 
Code    (ch.    141,    §    4) :    "To    ascertain 
the  estate,  upon  which  a  writ  of  fieri 
facias   is   a   lien,   and   to   ascertain   any 
real  estate  in  or  out  of  this  state,  to 
which    a    debtor    named    in    such    fieri 
facias    is   entitled,   the  judgment   cred- 
itor   may    file    interrogatories    to    the 
debtor    and    a    copy    of    the   judgment 
with    a    commissioner     of     the     court, 
wherein  the  judgment  is  in  the  circuit 
or  county  court  of  the  county  in  which 
the   defendant  resides,  who  shall  issue 
a   summons   directed  to  the   sheriff  of 
his    county   commanding   him   to   sum- 
mon    the    defendant    to    answer     said 
interrogatories    at    a    time    and    place 
within   the  county,  to  be  therein  spec- 
ified, not  exceeding  sixty  days  from  the 
date  of  the  summons.     A  copy  of  the 
interrogatories     shall     accompany    the 
summons  and  be  served  therewith  on 
the     defendant.      The     debtor     served 
with    such    summons    an-d    interrogato- 
ries   shall    within    the    time    prescribed 
therein    file    answer    on    oath    to    such 
interrogatories.     If  he   fails   so   to   do, 
or  file  any  answers,  which  are  deemed 
by    the    commissioners    to    be    evasive, 
the  commissioner,  after  the  service  and 
return    day   of    the    notice    to    or    rule 


upon  the  debtor,  issued  by  such  com- 
missioner and  returnable  to  a  day  and 
place  indicated  in  the  process,  to  show 
cause  against  it,  may  issue  an  attach- 
ment against  such  debtor,  returnable 
before  him  on  a  day  and  place  certain, 
set  out  in  it,  to  compel  such  debtor  to 
answer  the  interrogatories  aforesaid, 
or  any  other  which  he  may  deem  per- 
tinent. But  said  commissioner  shall 
enter  in  his  proceedings  and  report  to 
the  court,  in  which  the  judgment  was 
rendered,  any  and  all  objections  taken 
by  such  debtor  against  answering  such 
interrogatories  or  any  or  either  of 
them;  and  if  the  court  shall  afterwards 
sustain  any  one  or  more  of  such  ob- 
jections the  answers  given  to  such  in- 
terrogatories, as  to  which  objections 
are  sustained,  shall  be  held  for  naught 
I  in  that  or  any  other  cause."  Lewis  v, 
\  Rosier,  19  W.  Va.  61,  65.  See  Trimble 
V.  Shaffer,  3  W.  Va.  614;  Levy  v.  Arns- 
thall,  10  Gratt.  641;  Spang  v.  Robin- 
son, 24  W.  Va.  327. 

Nature  of  the  Provision. — Chapter 
188  of  the  Code  of  Virginia  of  1860  and 
chapter  141  of  the  Code  of  West  Vir- 
ginia, were  intended  obviously  not  to 
confer  any  new  rights  on  the  execution 
creditor,  except  in  the  single  case, 
where  the  debtor's  land  lay  out  of  the 
state,  but  was  intended  simply  to  en- 
able him  to  compel  the  execution 
debtor  to  discover  on  oath  what  the 
creditor  had  a  lien  upon,  and  then  to 
permit  him  to  enfore  his  lien  in  modes 
provided  by  the  common  law  or  b> 
statute.  Spang  v.  Robinson,  24  W.  Va. 
327,   334. 

The  remedy  provided  in  W.  Va. 
Code,  ch.  141,  §  4,  and  Va.  Code,  § 
3603,  is  a  substitute  for  the  capias  ad 
satisfaciendum  which  existed  up  to 
1850.    Lewis  V.  Rosier,  19  W.  Va.  61. 

In  commenting  upon  the  statutory 
provisions  for  filing  interrogatories  to 
the  debtor,  the  court,  in  Lewis  v.  Ros- 
ier, 19  W.  Va.  61,  66,  said:  "The  pres- 
ent remedy  under  §  4,  ch.  218,  acts  of 
1872-3,  is  a  substitute  for  the  ca.  sa. 
and    much    less    severe;    and    it    seems 
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to  us  if  the  ca.  sa.  was  constitutional, 
this  must  be.  The  present  remedy  has 
existed  for  more  than  a  quarter  of  a 
century,  and  as  far  as  my  research  or 
knowledge  extends,  no  one  has  ever 
before  by  habeas  corpus  or  otherwise 
questioned  its  constitutionality.  The 
law  has  been  all  that  time  in  operation 
and  acquiesced  in  by  the  people.  It 
is  not  a  harsh  law.  If  a  man  has 
property  liable  to  the  payment  of  his 
debts,  he  ought  to  disclose  it.  He  will 
not  lose  his  liberty  unless  he  refuses 
to  answer  the  interrogatories,  or 
evades  the  truth  in  his  answers.  Be- 
fore the  present  law  was  passed,  he 
was  in  the  first  instance  upon  the  ca. 
sa.  thrown  into  prison,  and  he  could 
only  come  out  upon  disclosing  his 
property  and  giving  it  up  for  the  pay- 
ment of  his  debts.  Now  he  need  not 
go  to  prison  at  all,  if  he  will  give 
straightforward,  honest  answers  to  the 
interrogatories  propounded  to  him. 
He  is  fully  protected  from  the  conse- 
quences of  improper  interrogatories  be- 
ing propounded,  and  being  compelled 
to  answer  them;  for  if  the  interroga- 
tories are  improper,  the  court  to  whom 
report  must  be  made,  will  sustain  his 
objections  to  them." 

Constitutionality  of  the  Statute. — In 
referring  to  the  validity  of  the  stat- 
utory provision  for  interrogatories,  the 
court,  in  Lewis  v.  Rosier,  19  W.  Va. 
61,  said:  "The  remedy  now  existing 
would  be  almost  worthless,  if  the 
debtor  could  defy  the  commissioner 
and  refuse  to  answer  the  questions. 
While  the  creditor  or  commissioner 
was  waiting  for  the  court  to  convene, 
a  debtor  might  go  out  of  the  jurisdic- 
tion of  the  court.  I  see  no  objection 
to  the  law,  and  can  not  point  to  any 
provision  of  the  constitution  that  it 
violates.  It  is  but  enforcing  the  col- 
lection of  debts  already  judicially  de- 
termined to  exist,  and  in  a  less  harsh 
manner  than  was  done  for  more  than 
a  century,  without  its  being  held  to 
infringe  the  principles  of  Magna 
Charta  or  of  any  constitution." 


To  Whom  Interrogatories  Directed, 

—Under  ch.  141,  §  4,  W.  Va.  Code,  the 
interrogatories  therein  mentioned  may 
be  filed  to  any  one  or  more  of  the  de- 
fendants and  need  not  be  to  all.  Lewis 
V,  Rosier,  19  W.  Va.  61. 

Convejfance  of  Real  Estate  Lying 
within  the  State. — No  provision  is 
made  for  the  enforcement  of  the  sale  of 
the  land  in  the  state,  the  primary  object 
of  this  mode  of  proceeding  being  simply 
to  discover  on  what  property  the  fieri 
facias  was  a  lien.  When  this  was  done, 
except  in  cases  where  the  general  law 
furnished  no  sufficient  remedy  to  the 
plaintiff  in  the  execution,  no  remedy 
was  specially  provided  for  him  in  this 
chapter;  and,  therefore,  as  the  law  pro- 
vided proper  modes  for  subjecting  real 
estate  lying  in  this  state  to  the  pay- 
ment of  a  judgment,  when  the  answers 
to  the  interrogatories  discovered  that 
the  debtor  owned  real  estate  in  the 
state,  the  plaintiff  was  left  to  enforce 
his  judgment  against  it  by  a  writ  of 
elegit,  while  it  was  in  force,  or  by  a 
suit  in  chancery  since  its  abolition. 
Spang  V.  Robinson,  24  W.  Va.  327,  333. 

Conveyance  of  Real  Estate  Lying 
without  the  Sute.— Under  §  5,  ch.  141, 
W.  Va.  Code,  a  commissioner  may  in 
the  manner  prescribed  in  that  section 
compel  the  debtor  to  convey  his  real 
estate  lying  outside  of  the  state,  to 
satisfy  the  creditor's  judgment.  Spang 
V.   Robinson,  24  W.  Va.  327. 

Surrender  of  Personal  Property.— 
"But  there  exists  no  necessity  for  per- 
mitting or  allowing  such  commissioner 
to  compel  the  debtor  to  convey  or  as- 
sign either  personal  property  or  choses 
in  action,  as  this  chapter  provides  for 
the  creditor  other  and  simpler  modes 
of  getting  such  personal  property  ap- 
propriated to  the  payment  of  his  ex- 
ecution; and  such  choses  in  action  as 
to  visible  personal  property  and  bank- 
notes or  money  were  to  be  delivered 
to  the  same  officer  who  had  held  or 
still  held  such  fieri  facias;  or  as  that 
might  be  troublesome,  when  such  visi- 
ble personal  property  was  in  a  remote 
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part  of  the  state,  the  commissioner 
might  order  it  to  be  delivered  to  some 
other  officer  and  might  prescribe  the 
manner  of  its  delivery;  and  all  this  he 
could  compel  the  debtor  to  do  by  im- 
prisonment, if  necessary.  When  thus 
delivered  the  court  might  order  the 
property  to  be  sold  under  an  order  of 
the  court  and  proper  application  of  the 
proceeds  to  be  made."  Spang  v.  Rob- 
inson, 24  W.  Va.  327,  332. 

Illustration. — In  Spang  v,  Robinson, 
24  W.  Va.  327,  333,  the  court  said: 
*'The  delivery  of  such  bond,  note  or 
open  account  was  not  intended  to 
transfer  such  chose  in  action  to  the 
officer  but  was  intended  simply  to  con- 
fer on  him  an  authority  for  sixty  days 
to  collect  such  chose  in  action.  Or 
more  properly  speaking  it  was  intended 
to  authorize  the  person,  who  owed  the 
debtor  a^s  shown  by  such  chose  in  ac- 
tion, to  pay  it  to  the  sheriff  or  other 
officer  for  a  period  of  sixty  days  and 
only  for  that  period,  for  at  the  end  of 
sixty  days  the  sheriff  or  other  officer 
was  and  is  bound  to  return  such  chose 
in  action,  evidence  of  debt  or  other  se- 
curity, which  may  remain  in  his  hands, 
to  the  clerk's  office  of  the  court,  from 
which  the  fieri  facias  issued.  This  ap- 
pears to  me  to  be  clearly  the  true 
meaning  to  be  deduced  from  §§  8  and 
10  of  chapter  188  of  Code  of  1860  and 
§§  5  and  9  of  chapter  141  of  Code  of 
West  Virginia.  When  this  chose  in 
action  was  returned  to  the  clerk's  office 
in  sixty  days,  he  having  no  title  to  it 
by  assignment  or  otherwise  and  hav- 
ing no  authority  to  collect  it  any 
longer,  the  creditor's  mode  of  collect- 
ing it  is  clearly  pointed  out  and  pro- 
vided for  in  §§  11  and  15  of  chapter 
188  of  Code  of  Virginia  of  1860  and  in 
§§  10  and  14  of  chapter  141  of  Code  of 
West  Virginia." 

Choses  in  Action. — If  the  defendant 
in  the  execution  in  his  answers  to  the 
interrogatories  disclosed  that  he  had 
evidence^  of  debt  or  other  choses  in 
action,  what  was  it  the  duty  of  the 
commissioner  to  do  in  regard  to  them? 


The  answer  under  §  6  of  chapter  188  of 
Code  of  Virginia  of  1860  or  §  5  of 
chapter  141  of  Code  of  West  Virginia 
is  clear.  He  s-hould  order  them  to  be 
delivered  by  the  debtor  to  the  sheriff 
or  other  officer  just  as  any  other  per- 
sonal property  was  to  be  delivered;  and 
he  might,  as  in  the  case  of  visible  prop- 
erty, compel  the  delivery  of  such  evi- 
j  dences  of  debt,  bonds,  notes  or  even 
open  accounts  by  imprisonment  of  the 
debtor,  if  necessary.  But  it  seems 
obvious,  that  he  could  not  compel  such 
debtor  to  assign  either  by  a  writing 
not  wider  seal  or  by  a  writing  under 
seal  or  by  an  endorsement  of  any  such 
bond  or  note  or  in  any  other  manner 
such  chose  in  action  to  such  officer. 
Spang  V.  Robinson,  24  W.  Va.  327,  333. 

F.  GARNISHMENT  TO  ENFORCE 
EXECUTION   LIEN. 

Statutory  Provision. — On  a  sugges- 
tion by  the  judgment  creditor,  that, 
by  reason  of  the  lien  of  liis  writ  of 
fieri  facias,  there  is  a  liability  on  any 
person  other  than  the  judgment  debtor, 
a  summons  may  be  sued  out  of  the 
office  of  the  clerk  of  the  circuit  court 
of  the  county  in  which  such  other  per- 
son resides,  upon  an  attested  copy  of 
said  execution  being  filed  with  said 
clerk,  to  be  preserved  by  him  in  his 
office,  or  if  he  be  a  nonresident  of  the 
state,  in  the  county  in  which  he  may 
be  found,  against  such  person,  to  an- 
swer such  suggestion,  the  return  day 
of  which  summons  may  be  the  next 
term  of  said  court.  Section  10,  W.  Va. 
Code.  See  §  3609,  Va.  Code.  See  also, 
Brown  v.  Gates,  15  W.  Va.  131;  Alle- 
man  v.  Knight,  19  W.  Va.  201. 

Where  Liability  Enforceable  at  Law. 
— Under  the  10th  and  11th  sections  of 
chapter  141,  Code  of  West  Virginia, 
providing  for  a  suggestion  by  a  judg- 
ment creditor,  that  by  reason  of  the 
lien  of  a  writ  of  fieri  facias,  there  is  a 
liability  on  any  person  other  than  the 
judgment  debtor,  and  a  summons 
thereon  to  such  third  person  to  answer 
the  suggestion,  a  judgment  can  be  ren- 
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dered  against  such  third  person,  only 
when  he  owes  a  debt  to  the  defendant 
in  the  execution  or  has  in  his  hands 
personal  estate  of  the  defendant  in  the 
execution,  for  which  debt  an  action  at 
law  could  have  been  brought  against 
him.  Swann  v.  Summers,  19  W.  Va. 
115. 

Where  Luibility  Only  Enforceable  in 
Bqnity. — But  when  the  liability  which 
is  sought  to  be  subjected  is  such  that 
it  can  only  be  enforced  in  a  court  of 
equity,  no  judgment  can  be  rendered 
against  the  judgment  debtor's  debtor 
in  such  proceedings  as  a  garnishee.  A 
remedy  to  enforce  such  purely  equita- 
ble liability  is  provided  in  §  15,  ch.  141, 
Code  of  West  Virginia.  Swann  v. 
Summers,  19  W.  Va.  115. 

Enforceable  Either  at  Law  or  in 
Eqnity.— But  if  the  liability  of  the  gar- 
nishee is  of  such  4  character  that  it 
could  have  been  enforced  either  at  law 
or  in  equity,  then  the  plaintiff  could,  if 
he  chose,  enforce  it  by  the  garnishee 
process  or  by  a  suit  in  equity  in  the 
name  of  the  plaintiff.  Swann  v.  Sum- 
mers, 19  W.  Va.  115. 

Parties. — Where,  under  the  statute,  a 
suggestion  is  issued,  it  is  unnecessary 
that  any  other  person  than  the  one 
designated  as  indebted  to,  or  holding 
effects  of  the  judgment  debtor,  should 
be  summoned.  Lanham  v.  Lanham,  30 
W.  Va.  222,  4  S.   E.  273. 

One  Corporation  Partly  Contrc^ling 
Another. — If  by  any  legislation  one 
corporation  takes  charge  of  a  portion 
of  the  property  and  franchise  of  an- 
other and  conducts  its  business  in  part 
and  by  such  legislation  and  action  it  is 
responsible  to  render  an  account  in  a 
court  of  equity  for  its  actings  and  do- 
ings to  the  first  corporation  or  its  cred- 
itors, the  creditor  of  the  first  corpora- 
tion who  has  issued  a  fieri  faciaa 
against  the  property  of  the  first  cor- 
poration, can  not  obtain  by  the  gar- 
nishee process,  provided  for  in  ch.  141, 
W.  Va.  Code,  a  judgment  against  the 
second  corporation  or  any  of  its  debt- 


ors.    Swann  v.   Summers,  19  W.  Va. 
115. 
Fonda  in  Hands  of  City  Collector.— 

A  collector  of  the  city  of  Wheeling 
collected  and  paid  to  the  city,  water 
rent  from  a  manufacturing  company 
which  had  not  been  assessed  by  the 
city  council  as  directed  by  an  ordi- 
nance, the  company  having  been 
omitted  by  the  assessor  from  the  sepa- 
rate list  which  the  ordinance  required 
the  assessor  to  make  and  return  to  the 
city  clerk  to  enable  the  council  to  as- 
sess the  water  rent.  A  judgment  cred- 
itor of  said  company  suggested  the  col- 
lector and  summoned  him  to  answer 
as  garnishee.  It  was  held,  that  there 
was  no  liability  on  the  collector,  B., 
which  could  be  reached  by  suggestion 
to  enforce  the  fi.  fa.  lien  claimed. 
Aumj^nn  v.  Black,  15  W.  Va.  773. 

When  Summons  '  Returnable.  —  A 
summons  on  a  suggestion  issued  un- 
der the  provisions  of  ch.  141,  §  10,  W. 
Va.  Code,  is  properly  made  returnable 
to  the  first  day  of  the  next  term  of  the 
circuit  court  of  the  county,  from  the 
clerk's  office  out  of  which  said  sum- 
mons is  issued,  although  the  first  day 
of  the  next  term  of  such  court  comes 
before  the  expiration  of  twenty  days 
from  the  date  of  the  issuance  of  such 
summons.  Miller  v.  Whites  Carver,  23 
W.  Va.  10. 

Where  Parties  Summoned  File  Writ- 
ten Answers. — Where  parties  sum- 
moned under  ch.  141,  §  12,  and  ch.  106, 
respecitvely,  4s  garnishees,  filed  writ- 
ten answers  without  objection,  which 
were  subsequently,  on  motion  of  the 
plaintiff  stricken  from  the  files,  and  the 
'  court  below  proceeded  to  hear  evidence 
as  to  the  indebtedness  to  the  plaintiff 
and  gave  judgment  against  them;  it 
was  held  that  the  court  should  have, 
instead  of  striking  the  answers  out,  re- 
quired the  garnishees  to  answes  fur- 
ther if  desired  by  the  plaintiff,  but  if 
further  answer  was  not  desired,  upon 
a  suggestion  that  they  had  not  fully 
disclosed  a  jury  should  have  been  em- 
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{>anelled  to  try  the  question.  Seamon 
V,  Bank,  4  W.  Va.  339. 

Where  parties  summoned  under  ch. 
141,  §  12,  and  ch.  106,  respectively,  as 
garnishees,  filed  written  answers  with- 
out objecting  and  the  court  below  pro- 
ceeded to  hear  evidence  as  to  the  in- 
debtedness to  the  plaintiff  and  gave 
judgment  against  them,  it  was  held, 
that  the  answers  must  be  regarded  as 
accepted  by  the  plaintiff.  Seamon  v. 
Bank,  4  W.  Va.  339. 

Where  Fl  Fa.  Not  Delivered.— 
Where  it  does  not  appear  on  the  trial 
of  a  suggestion  thi^t  the  fi.  fa.  under 
which  an  indebtedness  to  the  judgement 
debtor  is  sought  to  be  established,  has 
been  at  any  time  delivered  to  any 
sheriff  or  other  officer  to  be  executed, 
there  is  no  liability  on  the  part  of  the 
garnishee  by  reason  of  any  lien,  al- 
though he  may  be  indebted  to  the 
judgment  debtor.  Baltimore,  etc.,  R. 
Co.  V.  Wilson,  2  W.  Va.  528. 

Question  of  Fact. — Where  a  sugges- 
tion is  issued,  and  after  the  garnishee 
has  answered,  it  is  suggested  to  the 
court  that  he  has  not  fully  disclosed 
his  indebtedness,  the  court  will,  under 
the  provision  of  the  statute,  impanel  a 
jury,  without  formal  pleadings,  to  in- 
quire whether  the  garnishee,  at  the 
time  the  suggestion  was  served  on  him, 
was  indebted  to  the  judgment  debtor, 
and  what  amount  if  any.  Lanham  v. 
Lanham,  30  W.  Va.  222,  4  S.  E.  273. 

Evidence. — On  a  trial  of  suggestion 
issued  in  pursuance  of  a  fi.  fa.  dated  in 
1864,  which  had  been  put  in  evidence, 
and  a  fi.  fa.  dated  in  1858,  between  the 
same  parties  which  does  not  appear  to 
have  created  a  lien  because  it  was  not 
in  the  hands  of  an  officer  to  be  ex- 
ecuted, was  offered  in  evidence,  it  could 
not  be  used  to  show  any  lien  under 
the  fi.  fa.  of  1864  as  any  lien  created  by 
it  was  other  and  distinct  from  the  one 
under  investigation.  Baltimore,  etc., 
R.  Co.  V.  Wilson,  2  W.  Va.  528. 

Effect  on  Judgment.— The  sugges- 
tion under  the  statute  is  only  a  pro- 


ceeding to  enforce  the  Hen  of  an  ex- 
ecution upon  a  judgment  and  can  add 
no  force  to  the  judgment,  nor  subject 
estate  which  that  execution  could  not 
reach.  McKay  v.  McKay,  33  W.  Va. 
724,  11  S.  E.  213. 

An  order  made  by  a  court  upon  a 
suggestion  filed  by  the  administrators 
of  a  guardian,  suggesting  that  by  rea- 
son of  an  execution  upon  a  judgment 
recovered  by  the  administrator  of  the 
guardian  against  the  administrator  of 
the  father  of  the  ward  for  a  debt  due 
from  him  in  his  lifetime,  there  is  a  lia- 
bility on  them  as  administrators;  the 
order  directing  such  administrators  to 
apply  to  the  payment  of  such  execu- 
tion any  money  or  estate  in  their  hands 
as  ^^dtninistrators  belonging  to  or  for 
which  they  are  liable  to  the  adminis- 
trator of  the  father  of  such  ward  can 
not  operate  to  give  such  administra- 
tors credit  against  such  moneys  of  the 
ward  in  settlement  of  the  guardian- 
ship account,  any  more  than  the  judg- 
ment. McKay  v.  McKay,  33  W.  Va. 
724,  11  S.  E.  213. 

G.  WHERE  GARNISHEE  FAILS 
TO  APPEAR  AND  MAKE 
FULL  DISCLOSURE. 

Remedy  Same  as  for  Attachment 
Liens.— See  the  title  ATTACHMENT 
AND  GARNISHMENT,  vol.  2,  p.  70. 

Where  a  judgment  on  the  trial  of  a 
suggestion,  is  that  the  plaintiff  recover 
of  the  garnishee  the  amount  of  his  debt 
against  the  execution  debtor,  it  is  held 
to  be  correct,  inasmuch  as  the  remedy 
in  relation  to  execution  liens  is  the 
same  given  for  attachment  liens  in  like 
cases  where  it  is  suggested  that  the 
garnishee  has  not  fully  disclosed  his 
liability.  Baltimore,  etc.,  R.  Co.  v,  Wil- 
son, 2  W.  Va.  528. 

Oath  of  Jury. — ^The  oath  of  a  jury  on 
the  trial  of  a  suggestion  where  want  of 
full  disclosure  hc^s  been  suggested,  is 
substantially  in  conformity  to  the  stat- 
ute where  they  are  sworn  to  well  and 
truly  inquire  whether  the  garnishee  has 
fully  disclosed  the  debts  due  by  him  to. 
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or  effects  in  his  hands  of,  the  debtor, 
and  also  to  ascertain  the  indebtedness 
of  the  garnishee  to  the  debtor  and  a 
true  verdict  render  according  to  the 
evidence.  Baltimore,  etc.,  R.  Co.  v. 
Wilson,  2   W.   Va.   528. 

Evidence. — Where  on  the  trial  of  a 
suggestion  it  has  been  suggested  that 
the  garnishee  has  not  fully  disclosed 
as  to  debts  or  effects  in  his  hands  due 
the  execution  debtor,  a  copy  of  the 
original  judgment  is  offered  in  evi- 
dence by  the  plaintiff,  it  is  not  error 
to  permit  it  to  be  read  to  the  jury,  al- 
thoHgh  probably  not  necessary  to  en- 
able the  plaintiff  to  make  out  his  case; 
but  it  is  error  to  permit  a  certificate  of 


its  recordation  or  docketing  to  be  read, 
yet  if  a  bill  of  exceptions  noting  the 
facts  be  taken,  to  the  admission  both 
of  judgment  and  certificate,  the  admis- 
sion of  the  former  being  proper  it  is 
not  error  to  overrule  the  objection. 
Baltimore,  etc.,  R.  Co.  v.  Wilson,  2  W 
Va.  528. 

Rule  to  Compel  Answer. — ^Where  i 
garnishee  has  been  regularly  sum- 
moned to  answer  a  suggestion,  and 
having  been  duly  advised  by  the  sug- 
gestion as  to  what  he  is  to  answer,  and 
when  and  where,  and  he  fails  to  do  sc 
the  suggestor  is  entitled  to  a  rule  tc 
compel  an  answer.  O'Brien  v.  Cam- 
den, 3  W.  Va.  20. 
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F.  Discharge,  480. 

11.  Arrest  in  Civil  Cases,  482. 

A.  Privileged  Persons,  482. 

1.  Members  of  the  Assembly,  482. 

2.  Judges,  Attorneys  and  Suitors  While  Attending  Court,  482. 

B.  Bail  in  Civil  Cases.  482. 

CROSS  REFERENCES. 

See  the  titles  ARREST,  vol.  1,  p.  720;  BAIL  AND  RECOGNIZANCE,  vol. 
2,  p.  196. 

As  to  when  the  bail  in  the  civil  case  becomes  forfeited,  see  the  title  BAIL 
AND  RECOGNIZANCE,  vol.  2,  p.  206.  As  to  the  necessity  for  bail  in  an 
action  of  debt,  see  the  title  BAIL  AND  RECOGNIZANCE,  vol.  2,  p.  199. 

I.  Ezecntions  against  the  Body. 

A.  WRIT  OF  CAPIAS  AD  SATIS- 
FACIENDUM. 
1.   Abolition  by  Statute. 


Section   2,   ch.   188,  Va.    Code,   1849, 


abolished  the  writ  of  ca.  sa.  in  all  cases 
except  those  provided  for  in  §  1,  ol 
the  chapter.  It  was  obviously  the  pur- 
pose of  the  general  assembly  to  save 
to  the  creditor  the  rights  which  he 
might  have  acquired  if  the  former  laws 
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had  continued  to  exist,  and  to  give  him 
a  new  and  adequate  remedy  to  enforce 
his  rights.  Puryear  v.  Taylor,  12  Gratt. 
401.  407. 

The  revisors  in  their  report  to  the 
general  assembly,  p.  926,  say,  that 
"This  chapter  (188)  is  framed  to  pro- 
vide for  the  creditor  (in  place  of  tak- 
ing the  debtor  under  a  capias  ad  sat- 
isfaciendum, and  compelling  him  to 
take  the  oath  of  insolvency)  as  effi- 
cient remedies  (in  cases  not  provided 
for  by  the  1st  and  2d  sections)  against 
all  estate*  not  subjected  to  other  proc- 
ess, as  he  now  has  when  the  debtor  is 
discharged  by  taking  the  oath  of  in- 
solvency." Puryear  v.  Taylor,  12  Gratt. 
401,   408. 

Remedy  in  Place  of  Writ.— In  the 
Virginia  Code  of  1849,  for  the  first 
time,  the  writ  of  capias  ad  satisfacien- 
dum was  abolished.  Code,  1849,  ch.  2, 
p.  716.  But  §  5  of  the  same  chapter 
pioviding  for  filing  interrogatories  to 
the  debtor,  and  requiring  him  to  dis- 
close upon  oath,  what  estate  real  or 
personal  he  owned,  and  provided,  that 
if  he  failed  to  answer  such  interrogato- 
ries "or  file  answers  which  are  deemed 
by  the  commissioner  or  alleged  by  the 
ci  editor,  his  agent  or  attorney  to  be 
evasive,  the  commissioner  shall  make 
report  thereof  to  the  court,  by  which 
he  is  appointed;  and  said  court  after 
service  of  a  notice  to  or  upon  the 
debtor  to  show  cause  against  it  may  at- 
tach him  and  compel  him  to  answer 
either  in  court  or  before  the  commis- 
sioner the  same  or  any  other  interrog- 
atories, which  it  deems  pertinent." 
Lewis  V.  Rosier,  19  W.  Va.  61,  65. 

2.   Nature  and  Form. 
Distinguished  from  Capias  Pro  Fine. 

— "In  the  original  structure  of  the  two 
writs,  the  levy  of  the  ca.  sa.  was  made 
a  direct  satisfaction  of  the  debt;  but  in 
the  frame  of  the  writ  of  capias  pro  fine 
the  imprisonment  did  not  purport  to 
be  a  satisfaction  of  the  fine;  it  was  a 
part  of  the  punishment;  and  the  fine 
still  remained  in  full  force,  and  could 


only  be  redeemed  by  satisfaction  of  the 
fine,  whenever  it  might  be  made. 
*  *  *  The  levy  of  the  ca.  sa.  was 
attended  with  consequences  which  do 
not  seem  to  have  attended  the  imprison- 
ment under  the  capias  pro  fine — such 
as  the  voluntary  enlargement  of  the 
prisoner  to  discharge  the  debt,  the  ef- 
fect and  the  liabilities  arising  under  an 
escape,  the  privilege  of  the  prisoner  to 
discharge  his  person  from  custody  un- 
der the  ca.  sa.,  by  making  a  surrender 
of  his  property,  thereby  in  effect  con- 
verting the  ca.  sa.  into  a  fi.  fa."  Wilker- 
son  V.  Allan,  23  Gratt.  16;  Com.  v, 
Webster,  8  Gratt.  702. 

Misnomer. — "The  execution  must 
strictly  pursue  the  judgment,  and  be 
warranted  by  it;  and  therefore  if  a  de- 
fendant be  sued  by  a  wrong  name,  and 
omit  to  take  advantage  of  the  misno- 
mer, he  may  be  arrested  on  a  ca.  sa. 
by  such  wrong  name.  1  Archb.  Pract. 
304;  Crawford  v.  Satchwell,  2  Str.  1218. 
The  plaintiff  in  that  case  brought  tres- 
pass and  false  imprisonment  by  the 
christian  name  of  Archibald;  the  de- 
fendant justified  under  a  capias  ad  sat- 
isfaciendum upon  a  judgment  against 
Arthur,  and  averred  that  the  plaintiff 
in  the  then  action  was  the  same  person 
who  was  sued  in  the  former  by  the 
name  of  Arthur:  and  on  demurrer  the 
court  held  it  a  good  plea,  the  defendant 
having  missed  his  time  for  taking  ad- 
vantage of  the  misnomer,  which  should 
have  been  by  pleading  it  in  the  first 
action.  And  the  court  said  that  in  the 
case  of  a  bond  given  in  a  wrong  name, 
the  obligor  must  be  sued  by  that  wrong 
name,  and  the  execution  must  pursue 
it."     May  v.  State  Bank,  2  Rob.  56,  66. 

Undated  Writ. — A  writ  which  pur- 
ports to  be  a  pluries  capias,  but  which 
is  without  date,  and  is  not  attested  by 
the  clerk,  is  wholly  null  and  void  as 
process;  and  an  order  based  thereon 
directing  a  proclamation  to  issue,  and 
all  the  subsequent  proceedings,  are 
without  warrant  and  illegal.  Hickam 
r.  Larkey,  6  Gratt.  210. 
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3.  Grounds  of  Issuance. 

See  also,  the  title  FINES  AND 
COSTS  IN  CRIMINAL  CASES. 

At  Common  Law. — At  common  law 
the  crown,  for  the  recovery  of  its  debts, 
could  issue  executions  against  the  per- 
sons, and  the  goods  and  profits  of  the 
lands,  and  the  goods  and  chattels,  and 
the  lands,  of  its  debtors.  That  is  it 
might  issue  an  execution  of  capias  ad 
satisfaciendum,  or  of  levari  facias,  or 
of  fieri  facias,  or  of  extendi  facias;  and 
it  might  in  one  combine  all  these 
writs.     Com.  v.  Webster,  8  Gratt.  702. 

To  Recover  Fine. — A  capias  ad  sat- 
isfaciendum on  behalf  of  the  common- 
wealth against  a  person  convicted  of 
a  misdemeanor,  upon  a  judgment 
against  him  for  a  fine  and  costs,  can 
not  be  issued.  Com.  v,  Webster,  8 
Gratt.  702,  707. 

4.  Proper  Officer  to  Serve  Writ. 

Sec  also,  the  title  SHERIFFS  AND 
CONSTABLES. 

SherifiF  of  Another  County. — A  judg- 
ment was  rendered  in  the  county  court 
of  F.  where  the  defendant  resides.  It 
was  held,  that  a  capias  ad  satisfacien- 
dum can  not  be  issued  to  the  sheriff  of 
the  county  of  H.,  and  be  there  served, 
the  defendant  happening  to  be  found 
in  that  county  when  the  writ  was 
served,  but  it  not  appearing  that  he  had 
removed  his  property  out  of  the  county 
of  F.     Brydie  v.  Langham,  2  Wash.  72. 

Sergeant  of  Corporate  Town. — An 
execution  against  the  body  directed  to 
the  sheriff  of  the  county,  may  be  ex- 
ecuted by  the  sergeant  of  a  corporate 
tcwn.  Purcell  v.  Richardson,  4  Hen.  & 
M.  405. 

Constable. — An  execution  against  the 
body  issued  upon  a  judgment  by  a  jus- 
tice of  the  peace,  from  the  court  of  a 
county  or  corporation,  can  not  be 
served  by  a  constable,  except  in  the 
city  of  Richmond.  Stokes  v.  Perkins, 
4  Rand.  356. 
6.    Lien  of  Writ. 

See  also,  the  titles  BANKRUPTCY 
AND  INSOLVENCY,  vol.  2,  p.  249; 
JUDGMENTS  AND  DECREES. 


The  creditor  here  resorted  to  the  ca. 
sa.,  and  after  taking  out  a  ca.  sa.  and 
getting  it  executed,  he  can  no  longer 
stand  on  the  lien  of  the  judgment. 
Rogers  v.  Marshall,  4  Leigh  425; 
Leake  v.  Ferguson,  2  Gratt.  419,  432. 

On  a  joint  judgment  against  several, 
the  service  of  a  ca.  sa.  on  one,  and  the 
execution  and  forfeiture  of  a  forthcom- 
ing bond  by  him,  does  not  extinguish 
the  lien  of  the  judgment  upon  the  land 
of  the  others.  Leake  v.  Ferguson,  2 
Gratt.  419. 

The  ca.  sa.  was  a  lien  only  from  the 
time  of  its  execution,  and  then  only 
a  qualified  and  conditional  lien.  Evans 
V.  Grenhow,  15  Gratt.  153,  159. 

Priority  of  Liens. — A  recovers  a 
judgment  against  B,  at  August  term, 
and  sues  out  a  ca.  sa.  thereon  in  Oc- 
tober, under  which  B  is  taken  in  execu- 
tion, and  in  November  takes  the  oath 
of  insolvency,  and  is  discharged,  under 
the  statute  for  the  relief  of  insolvent 
debtors;  in  the  interval  between  the 
date  of  A's  judgment  and  the  service 
of  his  ca.  sa.  on  B,  sundry  mortgages 
are  executed  by  B  and  duly  recorded^ 
to  secure  sundry  debts  to  other  cred- 
itors. It  was  held,  that  by  the  actual 
service  of  A's  ca.  sa.  on  B,  the  lien  of 
A's  judgment  was  destroyed,  and  A 
could  then  stand  only  on  the  lien  given 
to  the  ca.  sa.  executed  by  the  statute 
of  executions,  1  Rev.  Code,  ch.  134,  § 
10,  and  that,  therefore,  the  mortgagees 
are  entitled  to  the  benefit  of  their 
mortgagees.  Rogers  v.  Marshall,  4 
Leigh   425. 

Several  creditors  recover  judgments 
against  N.,  and  sue  out  writs  of  ca.  sa. 
upon  which  he  is  taken  and  charged  in 
execution;  then  F.  recovers  judgment 
against  the  same  debtor,  and  sues  out 
elegit  on  which  his  lands  are  extended, 
and  a  moiety  delivered  to  F.,  and  then 
the  debtor  is  regularly  discharged  from 
custody  under  the  writs  of  ca.  sa.  as  an 
insolvent  debtor,  putting  into  his 
schedule  the  whole  of  lands  which  had 
been  extended  under  Fs  elegit.  Held, 
the  lien  of  the  writs  of  ca.  sa.  executed. 
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given  by  the  statute,  1  Rev.  Code,  ch. 
134,  §  10,  does  not  overreach  and  avoid 
the  extent  under  F*s  elegit.  Foreman 
c-  Loyd,  2  Leigh  284,  overruling  Jack- 
son V.  Heiskell,  1  Leigh  257. 

Waiver  of  Lien. — If  the  creditor 
waives  his  ca.  sa.  he  can  not  avail  him- 
self of  its  lien;  and  if  he  does  not  waive 
it,  then  the  debtor  may  return  to  cus- 
tody, or  be  taken  by  the  officer,  who 
has  a  right  to  sue  out  an  escape  war- 
rant himself.  Stuart  v.  Hamilton,  8 
Leigh  503    507. 

Time  When  Binding. — It  was  not  a 
lien  at  all  upon  personal  estate  until  by 
the  act  of  March  2,  1821,  it  was  de- 
clared, that  "every  writ  of  capias  ad 
satisfaciendum  shall  bind  the  property 
of  the  goods  of  the  party  against  whom 
the  same  is  sued  forth,  from  the  time 
that  such  writ  shall  be  levied."  Sess. 
Acts,  p.  35,  ch.  34,  §  4.  Evans  v.  Green- 
how,  15  Gratt.  153,  159. 

After  Debtor's  Discharge. — A  judg- 
ment creditor,  whose  debtor,  after  be- 
ing taken  in  execution,  has  been  dis- 
charged from  custody  by  the  jailor,  for 
nonpayment  of  the  jail  fees,  is  re- 
mitted to  the  lien  of  his  judgment,  and 
will  be  entitled  to  satisfaction  out  of 
the  debtor's  land,  in  preference  to  cred- 
itors claiming  under  a  deed  of  trust  ex- 
ecuted by  the  debtor,  conveying  the 
land,  but  not  recorded  in  the  county 
where  it  lies.  M'Cullough  v.  Sommers- 
ville,  8  Leigh  415. 

B.  commitment. 

See  also,  the  title  COMMITMENTS 
AND  PRELIMINARY  EXAMINA- 
TION  OF  ACCUSED,  vol.  3,  p.  1.     ' 

Jail  of  County  Where  Attachment 
Executed. — The  law  is,  that  every  per- 
son taken  by  an  attachment  for  not 
performing  any  order  or  decree  of  this 
court,  shall  be  committed  to  the  jail 
of  the  county  where  the  attachment  is 
executed.  Lane  v.  Lane,  4  Hen.  &  M. 
437. 

EfiFect  of  Bail.— When  a  sheriff  has 
arrested  a  defendant  and  taken  appear- 
ance bail,  and  makes  a  return  that  the 


defendant  is  committed  to  jail,  he  loses 
his  remedy  against  the  bail  on  the  bail 
bond.     Henry  v.  Stone,  2  Rand.  455. 

C.  JAIL  FEES. 

When  They  Can  Not  Be  Demanded 
of  Creditor.— If  the  debtor  be  able  to 
pay  his  own  prison  fees,  the  jailor  can 
not  demand  them  of  the  creditor. 
Rose  V.  Shore,  1  Call  540. 

And  the  presumption  is,  that  the 
debtor  is  able  to  pay  them,  until  the 
contrary  be  shown  by  the  jailor.  Rose 
V,   Shore,  1   Call.   540. 

Where  Prisoner  Is  Insolvent. — In 
this  view,  the  exception  is  set  up  un- 
der the  act  of  1772,  ch.  13,  §  1  (8  Stat. 
Larg.  527),  "since  re-enacted  (ch.  134, 
§  42,  Rev.  Code,  Ed.,  1819),  declaring, 
that  where  any  person  shall  be  com- 
mitted to  prison,  and  shall  not  be  able 
to  satisfy  and  pay  his  ordinary  prison 
fees,  the  sheriff  or  jailor  may  demand 
and  receive  of  the  party  or  parties,  at 
whose  suit  such  insolvent  person  shall 
be  imprisoned,  all  such  fees  as  shall 
become  due,  until  such  creditor  shall 
agree  to  release  such  prisoner."  Rose 
V.  Shore,  1  Call  540,  544. 

When  Creditor  Bound  to  Give  Secu- 
rity for  Jail  Fees. — The  creditor  of  an 
insolvent  prisoner,  who  has  the  liberty 
of  the  rules,  is  bound  to  give  Security 
for  the  prison  fees;  but  the  sheriff  can 
not  legally  discharge  him,  unless  he  be 
actually  insolvent,  and,  being  so,  the 
plaintiff  having  notice  thereof,  refused 
to  pay  his  fees,  or  to  give  bond  for 
the  payment  thereof.  Meredith  v.  Du- 
val, 1  Munf.  76. 

Fees  Gaoler  May  Demand. — "I  have 
cprefully  examined  the  acts  of  assem- 
bly to  discover  what  fees  a.  gaoler 
would  have  a  right  to  demand  of  a 
prisoner  within  the  prison  bounds;  and 
T  can  find  none  except  the  fee  of  Is. 
6d.  per  day  for  maintaining  him  in  diet. 
Now,  according  to  the  principles  es- 
tablished in  the  case  of  Rose  v.  Shore, 
1  Call  540,  it  ought  to  have  been 
averred  and  proved  that  Duval  was  un- 
able to  pay  that  fee,  before  the  sheriff 
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could  have  a  right  to  demand  it  from 
the  creditor;  a  fortiori,  it  is  equally 
necessary  that  that  fact  should  be  es- 
tablished, before  the  sheriff  could  be 
authorized  to  discharge  him  out  of  his 
custody,  and  thereby  deprive  the  cred- 
itor of  the  satisfaction  which  the  law 
allowed  him  for  his  debt."  Meredith 
V.  Duval,  1   Munf.  76. 

D.  PRISON  BOUNDS. 
Wken  Entitled  to  Prison  Bounds.^ 

Under  the  law  in  force  in  Virginia  the 
capias  ad  satisfaciendum  issued,  upon 
a  judgment  for  debt,  and  to  somewhat 
soften  the  rigor  of  the  remedy,  the 
debtor  under  certain  circumstances 
was  permitted  to  have  a  larger  prison 
than  the  common  jail,  and  was  enti- 
tled to  the  "prison  bounds."  Lewis  v. 
Roller,  19  W.  Va.  61,  64. 

Still  a  Prisoner. — A  debtor  within  the 
prison  rules  is  still  a  true  prisoner  in 
the  eye  of  the  law;  and,  as  such,  should 
be  transferred  by  the  sheriff  to  his  suc- 
cessor in  oi&ce.  Meredith  v.  Duval,  1 
Munf.  76. 

In  an  action  on  a  prison  bounds* 
bond,  the  plaintiff  is  only  required  to 
show  a  departure  from  the  rules;  the 
burden  of  proof  then  devolves  on  the 
defendant  to  show  that  the  prisoner 
was  discharged  by  due  course  of  law. 
Meredith  v.  Duval,  1  Munf.  76. 

Bonds. — A  bond  for  keeping  the 
prison  rules  should  be  taken  to  the 
sheriff  for  the  time  being,  and  his  suc- 
cessors in  office;  not  his  executors,  ad- 
ministrators or  assigns.  Meredith  v, 
Duval,  1  Munf.  76. 

Bond  May  Be  Assigned. — But  such 
bond,  though  taken  to  the  sheriff,  as 
.such,  and  to  "his  executors,  administra- 
tors, or  assigns,"  may  be  assigned  by 
him  to  the  creditor;  and  a  suit  may  be 
maintained  upon  it.  Meredith  v.  Du- 
val, 1  Munf.  76. 

When  Legally  in  Custody. — Upon  a 
writ  of  ca.  sa.  sued  out  for  debt,  the 
debtor  is  taken  in  execution  by  the 
sheriff,  who  permits  him  to  go  at  large, 
upon  his  giving  a  bond  to  the  sheriff 


with  condition  that  he  will  surrender 
himself  into  custody  under  the  proc- 
ess, on  a  day  certain;  the  debtor  does 
voluntarily  surrender  himself  into  the 
custody  of  the  sheriff  upon  the  process, 
accordingly;  and,  then,  wishing  to  have 
the  benefit  of  the  prison  rules,  give  a 
prison  bounds'  bond  with  sureties;  it 
was  held,  the  debtor  was  legally  in 
custody  of  the  sheriff  at  the  time  the 
prison  bounds'  bond  was  given,  and  so 
this  bond  is  good  and  binding  on  the 
sureties.  Carthrae  v.  Clarke,  5  Leigh 
268. 

Measure  of  Damages. — The  measure 
of  damages  in  an  action  upon  a  prison 
bounds'  bond  is  the  debt,  interest  and 
costs.     McGuire  v.  Pierce,  9  Gratt.  167. 

Defense  to  Action  on  Bond. — It  is  no 
defense  to  an  action  on  a  prison 
bounds'  bond,  that  the  prisoner,  after 
a  departure,  voluntarily  returned  to  the 
rules,  and  there  remained,  etc.;  or  that 
he  voluntarily  returned  to  the  jail,  etc.; 
or  that  the  jailor  made  fresh  pursuit 
after  the  prisoner,  and  recaptured  him 
and  recommitted  him  to  jail;  or  that 
the  prisoner  accidently  walked  sixteen 
feet  beyond  the  limits  of  the  prison 
bounds,  which  were  bounded  on  an 
imaginary  line,  and  thereupon  immedi- 
ately returned,  etc.  McGuire  v.  Pierce. 
9  Gratt.  167. 

Duty  of  Sheriff  to  Assign  Bond.— It 
is  the  duty  of  the  sheriff,  when  a  per- 
son in  execution  escapes  from  the 
prison  bounds,  immediately  to  obtain 
an  escape  warrant,  and  give  notice 
thereof  to  the  execution  creditor,  and 
assign  to  him  the  bounds*  bond,  which 
he  is  obliged  to  receive;  and  the  sheriff 
is  then  free  from  all  liability,  unless  the 
security  in  the  bond  was  insufficient  at 
the  time  it  was  taken.  McGuire  v. 
Pierce,  9  Gratt.  167. 

Joint  Execution. — There  is  a  joint 
jidgment  and  execution  against  two, 
who  have  been  arrested  and  committed 
to  prison.  They  may  jointly  execute  a 
prison  bounds'  bond.  McGuire  v. 
Pierce,  9  Gratt.  167. 
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Harks  and  Bounds  of  Prison  Rnles. 

—The  statute  referred  to  by  the  coun- 
sel of  the  plaintiff  in  error,  1  Rev. 
Code,  1819,  p.  251,  §  18,  requires  the 
marks  and  bounds  of  the  prison  rules, 
directed  to  be  laid  out  by  the  justices 
of  every  county  and  corporation,  to  be 
recorded,  but  does  not  prescribe  the 
particular  book  in  which  they  are  to 
be  recorded.  The  marks  and  bounds 
ii'  this  case  were  entered  only  on  the 
order  book  of  the  county  court,  but 
having  been  entered  therein  as  part  of 
one  of  the  regular  orders  of  the  court, 
and  the  order  book  being  certainly  a 
record  book,  they  were  recorded  within 
the  meaning  of  the  statute.  McGuire 
V.  Pierce,  9  Gratt.  167. 

The  boundaries  of  the  prison  rules 
being  recorded  in  the  order  book  of 
the  county  court,  in  the  order  of  the 
court  establishing  them,  is  a  sufficient 
compliance  with  the  statute  requiring 
said  boundaries  to  be  recorded.  Mc- 
Guire V.  Pierce,  9  Gratt.  167. 

E.  ESCAPE. 

See  also,  ante,  "Prison  Bounds,"  I,  D. 

When  Action  May  Be  Maintained. — 
Under  the  act,  1  Rev.  Va.  Code  of  1819, 
ch.  134,  §  48,  p.  542,  a  motion  may  be 
maintained  against  a  sheriff  for  an  es- 
cape: 1st.  Where  the  return  on  the 
execution  states  that  the  officer  has 
taken  the  body  of  the  debtor  and  has 
it  ready  to  satisfy  the  execution,  and 
the  plaintiff  can  show  the  escape  ali- 
unde. 2d.  When  the  return  shows 
such  a  state  of  facts  as  would  entitle 
the  plaintiff  to  a  verdict  in  an  action 
of  debt  for  an  escape.  Stone  v.  Wilson, 
10  Gratt.  529. 

Failure  to  Provide  JaiL — A  return  by 
the  sheriff  that  the  county  court  had 
not  provided  a  jail,  and  that  he  had 
therefore  permitted  a  debtor  taken  in 
execution  to  go  at  large,  itself  shows 
an  escape,  and  will  sustain  a  motion 
against  the  sheriff.  Stone  v.  Wilson, 
10  Gratt.   529. 

The  fact  that  the  county  court  has 
not  provided  a  jail  in  which  a  debtor 


taken  in  execution  may  be  confined, 
does  not  authorize  the  sheriff  who  has 
taken  a  debtor  on  an  execution,  to  per- 
mit him  to  go  at  large.  If  no  jail  is 
provided  by  the  county  court,  it  is  the 
sheriffs  duty  to  provide  one,  and  to 
keep  the  debtor  whom  he  has  taken 
in  execution,  in  custody.  Stone  v.  Wil- 
son, 10  Gratt.  529. 

A  return  by  the  sheriff  that  the 
county  court  had  not  provided  a  jail, 
and  that  a  debtor  taken^in  execution 
had  escaped  without  his  consent  or 
negligence;  without  adding  that  he  had 
used  due  means  to  retake  him,  is  not 
sufficient  to  protect  the  sheriff;  but  a 
motion  may  be  maintained  against  him 
upon  the  return.  Stone  v,  Wilson,  10 
Gratt.  529. 

Proof  and  Presumption.  —  Upon 
proof  of  the  escape,  the  jury  are  bound 
to  presume  all  that  is  necessary,  under 
the  statute,  to  be  found  in  their  ver- 
dict, unless  and  until  the  sheriff  neg- 
atives by  his  proofs  all  consent  or  neg-' 
ligence  on  his  part,  and  also  shows 
that  he  has  used  due  means  to  retake 
the  prisoner.  Stone  v.  Wilson,  10 
Gratt.   529. 

Evidence  Necessary  to  Maintain  Ac- 
tion.— In  order  to  maintain  the  action, 
it  is  only  necessary  for  the  plaintiff  to 
show  the  escape,  which  may  be  done 
by  evidence  aliunde  the  return  on  the 
execution;  to  defeat  the  action  the 
sheriff  must  show  that  the  escape  was 
tortious,  and  that  fresh  pursuit  was 
made.     Stone  v.  Wilson,  10  Gratt.  529. 

Willful  or  Negligent. — Under  the  act, 
1  Rev.  Va.  Code  of  1819,  ch.  136,  §  3, 
an  action  of  debt  may  be  maintained 
against  a  sheriff  for  either  a  willful  or 
negligent  escape.  Stone  v.  Wilson,  10 
Gratt.   529. 

Effect  of  Escape. — It  is  said  in  2 
Bac.  Abr.  Escape  C,  p.  515,  that  "it 
was  formerly  held,  that  where  the 
sheriff  suffered  a  prisoner  in  execution 
to  make  a  voluntary  escape,  the  pris- 
oner was,  in  such  case,  absolutely  dis- 
charged from  the  creditor,  and  that  the 
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right  of  action  was  entirely  transferred 
against  the  sheriff,  who  by  means  of 
such  escape  became  debtor  ex  delicto." 
Carthrae  v.  Clarke,  5  Leigh  268,  271. 

Action    against     Lands    of    Escaped 
Debtor. — On  a  bill  by  a  creditor  against 
his   debtor  who  has  escaped,  and  the 
debtor's   alienee,   to   subject   lands   de- 
vised to  the    debtor    after   his    escape,  j 
and   conveyed   aws^y  by   him   while   at 
large,  a  court  of  equity  will  decree  a  \ 
sale   of   so   much    as    is   liable   to   the 
elegit  lien,  to  wit,  a  moiety,  if  it  appear  j 
that  the  profits  are  insufficient  to  keep  I 
down  the  interest  of  the  debt.     But  it  ^ 
will  go  no  farther.     It  will  not  decree  ' 
a  sale  of  the  whole  lands.     Stuart  v.  \ 
Hamilton,  8  Leigh  503.  | 

Second  Execution  against  Escaped 
Debtor « — If  a  debtor  in  custody  under 
a  ca.  sa.  be  permitted  to  escape,  the  j 
creditor  is  entitled  to  another  execu- 
tion against  the  debtor  as  well  as  to  \ 
an  action  against  the  sheriff  for  the 
escape.  Windrum  v.  Parker,  2  Leigh 
361. 

If  a  debtor  charged  in  execution  es- 
cape, the  creditor  may  sue  out  a  scire 
facias   to   have   a   new   execution;    and 
after  judgment  on  such  scire  facias,  an 
elegit  may  issue  to  have   delivered   to 
the  creditor  a  moiety  of  all  the  lands  ' 
whereof  the  debtor  was  seized  at  the  ' 
date  of  the  original  judgment  or  at  any 
time   afterwards.     Stuart  v.   Hamilton,  I 
8  Leigh  503.  | 

If  a  debtor  charged  in  execution  es-  | 
cape,  the  creditor  may  obtain  new  ex-  | 
ecution,  either  by  scire  facias,  or  upon 
motion  after  reasonable  notice.     Fawkes 
r.  Davison,  8  Leigh  554. 

Release  before  Expiration  of  Twenty 
Days. — This  was  an  action  against  the 
(appellant)  sheriff,  for  an  escape,  and 
upon  a  special  verdict,  the  case  was; 
the  plaintiff  (respondent)  had  judg- 
ment against  one  Gilmet  in  custody, 
and  prayed  him  in  execution.  H"  ^^ad 
been  in  custody  thirty-two  days  before 
at  another  suit,  and  the  uefeiiaant 
knowing     him    to    be    insolvent,    de- 


manded of  the  plaintiff's  attorney,  se- 
curity for  the  prison  fees,  who  refused 
to  give  him  security,  and  thereupon 
the  sheriff  discharged  him.  The  ques- 
tion in  this  case  was,  whether  the 
sheriff  was  obliged  to  keep  him  twenty 
days  before  he  discharged  him;  and 
the  court  was  of  opinion  that  he  ought 
to  have  done  so,  and  affirmed  the 
county  court's  judgment.  Webb  v, 
Ellisgood,  Jeff.  5§. 

F.  DISCHARGE. 

Must  Disclose  Property. — Before  the 
present  law  was  passed,  a  debtor  was 
in  the  first  instance  upon  the  ca.  sa. 
thrown  into  prison,  and  he  could  only 
come  out  upon  disclosing  his  property 
and  giving  it  up  for  the  payment  of 
his  debts.  Lewis  v.  Rosier,  19  W.  Va. 
61,  66. 

In  the  W.  Va.  Code  of  1819,  ch.  134, 
§  31,  the  rigor  of  the  remedy  was  still 
further  softened,  and  the  debtor  could 
be  discharged  from  prison  by  surren- 
dering his  effects  and  executing  con- 
veyance of  his  lands.  Lewis  v.  Rosier, 
19  W.  Va.  61,  64. 

By  Insolvent  Debtor's  Oath.— If  a 
defendant,  against  whom  a  judgment 
has  been  rendered  for  a  fine,  or  amerce- 
ment, ill  a  prosecution  for  a  misde- 
meanor, being  in  custody  under  a 
capias  pro  fine,  or  a  capias  ad  satis- 
faciendum, take  the  oath  of  an  insol- 
vent debtor,  surrendering  his  property, 
and  be  thereupon  discharged;  such  dis- 
charge is  an  exoneration  from  all  fur- 
ther liability  on  such  judgment  as  to 
the  said  fine,  or  amercement.  Quin- 
ling  V.  Com.,  2  Va.  Cas.  494. 

No  other  ca.  sa.  can  afterwards  be 
obtained  against  him,  by  motion  to  the 
court,  or  otherwise;  nor  can  a  fi.  fa. 
be  issued  against  his  after-acquired 
goods  and  chattels.  Quinling  v.  Com., 
2  Va.  Cas.  494. 

By  Injunction. — If  a  debtor  in  execu- 
tion obtain  an  injunction,  the  sheriff 
is  bound  to  discharge  him  from  cus- 
tody.    Ross  V.  Poythress,  1  Wash.  120. 

The  reason  is  much  stronger  in  the 
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case  of  an  execution  against  the  body, 
where  the  injunction  would  have  no 
eflFect  at  all,  if  it  did  not  operate  to  dis- 
charge the  body  from  confinement. 
Ross  V.  Poythress,  1  Wash.  120,  123. 

Released  after  Twenty  Daya*  Deten- 
tion.— ^A  debtor,  being  surrendered  to 
the  sheriff  by  his  special  bail  (after 
judgment  against  him  in  a  county 
court),  can  not  legally  be  detained  in 
jail,  or  within  the  prison  bounds,  on  a 
bond  given  for  that  purpose,  more 
than  twenty  days  from  the  time  of  such 
surrender,  if  the  creditor,  his  attorney, 
or  agent,  do  not,  within  that  time, 
charge  him  in  execution  in  writing. 
Green  v.  Garrett,  3  Munf.  339. 

Property  in  Discharge. — It  seems, 
that  where  a  capias  ad  satisfaciendum 
is  executed  at  any  time  before  the  re- 
turn day  thereof,  the  sheriff  may  re- 
ceive property  tendered  by  the  debtor, 
in  discharge  of  his  body  out  of  cus- 
tody, and  appoint  a  day  of  sale  pos- 
terior to  the  return  day;  and  that  a 
bond  for  the  forthcoming  of  such  prop- 
erty is  good  in  law,  though  dated  after 
such  return  day.  Dix  v,  Evans,  3 
Munf.  308.  See  also,  the  title  BANK- 
RUPTCY AND  INSOLVENCY,  vol. 
2,  p.  250. 

Discretion  as  to  Administering  Oath. 
— A  county  court,  or  justices  of  the 
peace  in  the  country,  to  whom  a  debtor 
in  execution  applies  to  have  the  oath 
of  insolvency  administered  to  him,  and 
to  be  thereupon  discharged,  have  no 
discretion  to  administer  or  refuse  to 
administer  the  oath,  but  are  bound  to 
administer  it,  though  they  may  be  of 
opinion,  that  the  debtor  has  effects  not 
put  into  his  schedule  to  be  surrendered, 
which  he  fraudulently  conceals.  Har- 
rison V.  Emmerson,  2  Leigh  764. 

Mandamus  to  Compel  Administra- 
tion of  Oath. — ^And  if  the  justices  being 
asked  to  administer  the  oath,  and  order 
a  discharge  of  the  prisoner  accord- 
ingly, refuse  to  do  so,  a  mandamus  lies 
from  the  circuit  court  to  compel  them. 
Harrison  v,  Emmerson,  2  Leigh  764. 


Illegal  Discharge.— If  the  prisoner 
depart  from  the  rules  by  illegal  dis- 
charge from  the  sheriff,  the  creditor, 
having  an  assignment  of  the  bond,  has 
his  election  to  bring  suit  upon  it,  or  to 
sue  the  sheriff.  Meredith  v.  Duval,  1 
Munf.  76. 

Debtor  Divested  of  Entire  Estate. — 
Before  such  debtor  could  be  so  dis- 
charged, he  was  required  to  surrender 
every  thing  of  value  (with  a  few  spec- 
ified exceptions)  owned  by  him,  in- 
cluding debts  due  to  him,  to  be  applied 
in  a  designated  mode'  to  the  satisfac- 
tion of  the  creditor's  demand.  If  the 
debtor  failed  to  surrender  his  estate  as 
the  law  required,  still,  by  mere  opera- 
tion of  law  he  was  divested  of  all  title 
thereto,  and  the  estate  applied,  in  a 
way  pointed  out,  to  discharge  the  debt. 
Puryear  v.  Taylor,  12  Gratt.  401,  407. 

Effect  of  Discharge. — If  a  debtor  be 
arrested  on  a  csi.  sa.  and  discharged  by 
order  of  the  creditor  or  his  agent,  no 
other  execution  can  be  had  on  the  same 
judgment  or  decree.  Windrum  v. 
Parker,  2  Leigh  361. 

Discharge  by  Magistrate's  Order. — 
A  sheriff,  who  has  released  a  debtor, 
taken  in  custody  upon  a  ca.  sa.  by  an- 
thority  of  a  warrant  of  discharge  from 
a  magistrate  under  the  act  for  the  re- 
lief of  insolvent  debtors,  is  not  liable 
to  the  judgment  creditor  in  an  action 
of  debt  for  an  escape,  although  it  is 
shown  that  the  notice  by  the  debtor  to 
the  creditor,  of  his  intention  to  apply 
for  the  benefit  of  the  act,  was  insuffi- 
cient. Price  V,  Holland,  1  Pat.  &  H. 
289. 

Lands  Become  Vested  in  Sheriff  of 
County. — Where  a  person  taken  in  ex- 
ecution is  discharged  as  an  insolvent 
debtor,  the  estate  in  lands  belonging 
to  him  at  the  time  of  such  discharge  is, 
by  the  act  in  1  Rev.  Code  of  1819,  ch. 
134,  §  34,  p.  538,  so  completely  vested 
in  the  sheriff  of  the  county  wherein 
such  lands  lie,  that  an  ejectment  for 
such  lands  can  not  afterwards  be  main- 
tained on  the  demise  of  the  insolvent 
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debtor,  while  the  execution  rem^ini 
unsatisfied.  Syrus  v,  Allison,  2  Rob. 
200.  Sec  also,  the  title  BANK- 
RUPTCY AND  INSOLVENCY,  vol. 
2,  p.  251. 

On  the  25th  of  July,  1801,  A.  conveys 
a  moiety  of  a  tract  of  land  to  G.  in 
trust  to  secure  a  debt,  with  power,  if 
the  debt  should  remain  unpaid  on  the 
25th  of  June,  1805,  after  having  a  di- 
vision of  the  tract  in  the  manner 
pointed  out  by  the  deed,  to  sell  the 
moiety  allotted  to  G.  and  with  a  pro- 
viso that  if  payment  were  made  before 
the  day,  the  deed  should  be  void;  on 
the  8th  of  September,  1801,  A.  conveys 
to  R.,  and  P.  ten  acres  of  the  tract,  by 
metes  and  bounds;  before  the  25th  of 
June  1805,  the  debt  secured  by  the  deed 
of  trust  is  paid;  and  in  1813,  P.  being 
charged  in  execution,  is  discharged  by 
taking  the  oath  of  insolvency.  It  was 
held,  1.  that  the  deed  to  R.  and  P.  only 
gave  them  an  equitable  title:  2.  That 
if  it  passed  a  legal  title,  that  of  P.  upon 
his  taking  the  oath  of  insolvency,  be- 
came vested  in  the  sheriff  of  Kanawha 
county,  wherein  the  land  lay.  Ruff- 
ners  v.  Lewis,  7  Leigh  720. 

II.  Arrest  in  Civil  Cases. 

A.  PRIVILEGED  PERSONS. 
1.  Members  of  the  Assembly. 
Can  Not  Be  Noted  Ex  Officio.— The 

privilege  of  a  member  of  assembly,  can 
not  be  noticed  by  the  courts  ex  officio. 
As  it  may  be  waived,  it  must  be  claimed. 
And  it  can  only  be  claimed  by  plea;  or 
on  motion  tendered,  or  made  at  the 
proper  period.  Thus,  if  a  member  of 
assembly  allows  a  judgment  to  be  ren- 
dered against  him  during  the  existence 
of  his  privilege,  and  does  not  seek  dur- 
ing the  progress  of  the  proceedings, 
either  to  abate  or  suspend  them,  he  will 
be  deemed  to  have  waived  his  privilege, 
and  he  can  not  afterwards  be  allowed 
the  writ  of  error  coram  vobis  to  re- 
verse the  judgment.     Prentis  v.  Com., 


5  Rand.  697,  16  Am.  Dec.  782;  Johnson 
V.  Johnson,  4  Call  38,  39. 

May  Waive  Privilege. — ^A  member 
of  assembly  may  waive  his  privilege, 
and  let  the  cause  proceed  to  trial. 
Johnson  v.  Johnson,  4  Call  38. 

2.  Judges,  Attorneys  and  Suitors  While 
Attending  Court. 

Judges,  attorneys,  witnesses,  and 
suitors  are  exempt  from  arrest  in  civil 
suits  during  their  attendance  at  court. 
Com.  V.  Ronald,  4  Call  97. 

Suitors. — 1.  That  a  suitor,  whilst  at- 
tending court  upon  his  own  cause,  is 
privileged  from  arrest.  2.  That  such 
suitor  who  has  been  attending  court, 
can  not  be  arrested  by  a  capias  ad  sat- 
isfaciendum, or  other  process,  until  he 
has  had  a  reasonable  time  to  return 
home.  Richards  v.  Goodson,  2  Va. 
Cas.  381. 

B.  BAIL  IN  CIVIL  CASES. 

See  the  title  BAIL  AND  RECOG- 
NIZANCE, vol.  3,  p.  198. 

Under  the  statute,  Va.  Code  of  1873, 
ch.  148,  §  33,  to  authorize  the  holding 
the  parties  to  bail,  the  plaintiff  afhant 
must  have  believed  when  he  made  his 
affidavit  that  the  facts  sworn  to  therein 
were  true — that  is,  that  the  plaintiffs 
in  their  suit  had  cause  of  action  against 
the  defendants  in  that  suit  for  the 
amount  stated  in  the  affidavit,  and  that 
there  was  probable  cause  for  believing 
that  the  said  defendants  were  about  to 
quit  the  state  unless  forthwith  appre- 
hended. And  taking  him  for  a  man  of 
common  prudence,  he  must  have  been 
justified  in  so  believing  from  the  cir- 
cumstances then  known  to  him.  It 
was  not  necessary  that  the  facts  should 
be  actually  true,  but  it  is  necessary 
that  he  should  have  believed  them  to 
be  true;  and  that  as  a  prudent  man, 
under  the  circumstances  then  known  to 
him,  he  was  warranted  in  entertaining 
that  belief.  Forbes  v.  Hasrman,  75  Va. 
168. 


Execution  Sales. 

Sec  the  title  SHERIFFS*  SALES. 

Ex*;7cutive  Department 

See  the  title  CONSTITUTIONAL  LAW,  vol.  3,  p.  158. 

Executor  De  Son  Tort. 

See  the  title  EXECUTORS  AND  ADMINISTRATORS. 

EXECUTORS  AND  ADMINISTRATORS- 

I.  Definitions  and  Distinctions,  503. 

A.  Repreaentativea  or  Personal  Representatives,  503. 

B.  Kzecator,  504. 

C.  Administrator,  504. 

D.  Deemed  a  Trustee,  504. 

E.  Similarity  to  Assignee  in  Bankruptcy,  504. 

F.  Administrators  De  Bonis  Non,  504. 

G.  Public  Administrators,  504. 

II   Appointment,  dualiflcation  and  Tenure  of  Office,  504. 

A.  Executors,  504. 

1.  Source  of  Authority,  504. 

2.  Appointment  by  Implication  from  Terms  of  Will,  505. 

3.  Nomination  in  Codicil,  505. 

4.  Delegation  of  Power  of  Appointment,  505. 

5.  Revocation  of  Appointment,  505. 

6.  Renunciation,  505. 

a.  Form  and  Manner  of  Renunciation,  505. 

(1)  Renouncement  May  Be  Made  Expressly  or  Impliedly,  505. 

(2)  Necessity  of  Renouncing-  by  Matter  of  Record,  505. 
(5)  SuflRciency  of  Renouncement  by  Matter  in  Pais,  505. 

b.  Effect  of  Renunciation,  506. 

c.  Retraction  of  Renunciation,  506. 

d    Effect    on  Grant  of  Administration  of  Failure  to   Record  Re- 
nunciation, 506. 
e.  Evidence,  506. 

B.  Administrators,  506. 

1.  General  Consideration,  506. 

2.  Who  May  Be  Appointed  Administrators,  506. 

a.  Public  Administrators,  506. 

(1)  Who  Are  Public  Administrators,  506. 

(2)  Propriety  of  Committing  Estate  to  Sheriff,  506. 

(3)  Extent  of  Power  and  Authority,  507. 

(4)  Effect  of  Commission  of  Estate  to  Sheriff  on  Appointment 

of  Legatee,  507. 

(5)  Tenure  of  Office— Successor  Not  Entitled  to  Pending  Ad* 

ministration,  507. 

b.  Nonresidents,  507. 

c.  Infanta,  507. 

d.  Creditors,  508. 
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e.  Debtors,  508. 

f .  Trustee  of  Deceased  Cestui  Que  Trust,  508. 

3.  Order  of  Appointment,  508. 

a.  Distributees  and  Next  of  Kin,  508. 

(1)  In  General,  508. 

(2)  As  between  Creditor  and  Distributee,  503. 

(3)  Preference  as  Among  Distributees,  509. 

(a)  Widower  or  Widow,  509. 

aa.  Preference  by  Statute,  509. 

bb.  When  Blood  Relatives  Preferred  to  Husband,  509. 
cc  Effect  Where  Husband  Has  Relinquished  Marital 
Rigrhts,  509. 

(b)  Distributees   Having^  Preference    after    Husband  or 

Wife,  509. 
aa.  Rule  Stated,  5u9. 
•    bb.  Appointee  Where  Husband  Administers  on'Estate 
of  Wife  and  Dies,  509. 
cc.  Appointee  Where  Wife  Administers  on  Estate  of 

Husband  and  Dies,  509. 
dd.  Discretion  of  Court  in  AppointingTf  509. 
ee.  Disqualifying^  Conditions,  509. 
(aa)  Prejudice  or  Hostility,  509. 
I  (bb)  Nonresidence,  509. 

(4)  Effect  When  No  Distributees  Apply,  510. 

(5)  Waiver  of  Rigrht  to  Appointment,  510. 

(6)  Effect  of  Appointment  Prior  to  I^apse  of  Thirty  Days,  510. 

b.  Persons  Other  than  Distributees,  510. 

(1)  In  General,  510. 

(2)  Creditors,  510. 

(3)  Executors  of  Deceased  Administratrix,  510. 

(4)  Executrix  Nominated   in  Will  on  Death  of  Administra- 

trix, 511. 

4.  Application,  511. 

C.  Qualification,  511. 

1.  Necessity  and  Manner  of  Qualify ing^,  511. 

2.  Oath.  511. 

3.  Bond  and  Security,  511. 

4.  Powers  before  Probate  or  Grant  of  Administration,  511. 

5.  Effect  of  Failure  to  Qualify,  512. 

6.  Injunction  to  Restrain  Qualification,  512. 

7.  Appeal  from  Judgement  Refusing'  to  Permit  Executor  to  Qualify, 

512. 

D.  Jurisdiction  and  Venue,  512. 

1.  Conflict  of  Laws,  512. 

2.  Particular  Courts  Having:  Jurisdiction,  512. 

3.  Grant  of  Administration  d.  b.  n.,  513. 

4.  Venue,  513. 

E.  Validity  and  Effect  of  Appointment,  513. 

1.  Presumption  as  to  Reg^ularity  of  Grant,  513. 

2.  Appointment  under  Authority  of  Confederate  Government,  513. 

3.  Grant  Where  Will  Exists  Containing  Appointment,  513. 

4.  Where  Decedent  Lived  and  Died  Out  of  State  without  Estate  in 

It,  514. 
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5.  Failure  to  state  of  Record  Fact  of   Renuaciatioa   of  Executor  as 

AfiFectingr,  514. 

6.  Validity  of  Acta  under  Irreg^ular  Appointment,  514. 

7.  BfiFect  upon  Debt  of  Grant  of  Administration   to  Debtor  of  Intes- 

tate, 514. 

8.  Effect  of  Appointment  bj  Clerk,  and  Necessity  of  Confirmation,  514. 

9.  Collateral  Attack,  514. 

10.  Review  of  Order  of  Appointment  or  Refusal,  516. 

11.  Letters  of  Administration — Necessity,  515. 

F.  Termination  of  Office,  515. 

1.  Removal  or  Revocation  of  Letters,  515. 

a.  Jurisdiction,  515. 

b.  Necessity  of  Notice,  515. 

c.  Necessity  of  Setting^  Aside  Letters  Where  Grant  Void,  515. 

d.  Grounds  for  Removal  or  Revocation  of  Letters,  515. 

2.  Appeal  from  Order  Revoking*  Letters.  516. 

G.  Reappointment,  516. 

III.  Assets,  516. 

A.  General  Consideration,  516. 

1.  Realty  and  Personalty  as  Constituting',  516. 

2.  Judgment  as  Admission  of  Assets,  516. 

B.  Personalty,  516. 

1.  In  General,  516. 

2.  Nature  of  Title,  516. 

3.  Character  in  Which  Acquired,  516. 

4.  Choses  in  Action,  517. 

a.  Salary  Due,  517. 

b.  Debts  Secured  by  Trust  Deeds,  517. 

c.  Bond  Taken  for  Proceeds  of  Sale  of  Estate,  517. 

d.  Choses  of  Wife  Reduced  in  Possession  by  Husband,  517. 

e.  Claims  against  the  Government,  517. 

5.  Damages  Recovered  by  Administrator  for  Wrongful  Death  of  In- 

testate, 518. 

6.  Property  Purchased  with  Funds  of  Estate,  518. 

7.  Debts  Due  from  Executor  or  Administrator,  518. 

8.  Partnership  Assets,  518. 

9.  Legacies  and  Distributive  Shares,  518. 

10.  Funds  Arising  from  Special  Charges  on  Realty,  519. 

11.  Balance  of   Trust  Fund    Assigned  by    Creditors    for  Benefit  of 

Debtor's  Family,  519. 

12.  Insurance  Funds,  519. 

a.  Life  Insurance,  519. 

b.  Fire  Insurance,  519. 

13.  Voluntary  Assignment  Not  Perfected,  52a 

14.  Money  in  Possession  of  Wife  Prior  .to  Husband's  Death,  520. 

15.  Fixtures,  520. 

16.  Stock,  520. 

17.  Slaves,  520. 

18.  Legal  and  Equitable  Assets,  520. 

19.  Property  Not  Deemed  Assets,  521. 

C.  Real  Assets,  521. 

1.  In  General.  521. 
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2.  SUtvtory  Rnle,  521. 

3.  Homestead,  522. 

4.  Debt  Secured  by  Mortgragre,  522. 

5.  Interest  in  Public  Lands,  522. 

6.  Spendthrift  Trust,  522. 

7.  Purchase  by  Executor  of  Property  Sold  for  Debt  Due  Estate,  522. 

8.  Crops  and  Products  of  Land,  522. 

9.  Rents  and  Profits,  523. 

D.  Property  Fraudulently  Conveyed,  523. 

IV.  Powers,  Duties  and  Liabilities,  524. 

A.  General  Consideration,  524. 

1.  Greneral  Scope  of  Administrative  Powers,  524. 

2.  Deirree  of  Skill  and  Diligrence  Required,  524. 

3.  Presumption  as  to  Manner  of  Discharging^  Duty,  525. 

B.  Delesration  of  Powers,  526. 

C  Inventory  and  Appraisal,  526. 

1.  Property  to  Be  Inventoried,  526. 

2.  Effect  of  Omitting:  Items,  526. 

3.  Validity  of  Inventory,  526. 

4.  Effect,  526. 

5.  Appraisal  in  Another  State,  526. 
D.  Particular  Administrative  Acts,  526. 

1.  Submission  to  Arbitration,  526. 

2.  Compromise  or  Release  of  Claims,  527. 

3.  Confession  of  Judgment,  528. 

4.  Tender  of  Insurance  Premiums,  529. 
E«  Care  and  Management  in  General,  529. 

1.  General  Consideration,  529. 

2.  Investments,  529. 

a.  Duty  to  Invest,  529. 

b.  Investment  Should  Be  Made  in  Name  of  Executor,  »^ 

c.  Character  of  Investments,  529. 

(1)  Where  Will  Designates,  529. 

(2)  Confederate  Securities,  529. 

d.  Liability  of  Execator  or  Administrator,  531. 

e.  Retaining  Investments  Made  by  Decedent,  532. 

f .  Under  Order  of  Court,  532. 

3.  Deposit  of  Punt's,  532. 

4.  Collection  of  Assets,  533. 

a.  Duty  and  Authority  to  Collect,  533. 

(1)  In  General,  533. 

(2)  Right  of  One  of  Several  Executors  to  Collect,  533. 

(3)  Effect  of  Payments  to   Heirs  or  Distributees  Instead  oi 

Executor,  533. 

(4)  Validity  and  Effect  of  Receipt,  533. 

b.  Right  and  Obligation  to  Sue,  534. 

(1)  In  General,  534. 

(2)  Suit  by  Beneficiary,  534. 

(3)  Relief  in  Equity  in  Adjusting  Claims,  534. 

(4)  Rights  and  Powers  of  Representatives  of  Deceased  Repre 

sentative,  534. 
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(5)  Claim  Doubtful,  534. 

(6)  Inabilitj  of  Debtor  to  Dischar^ire,  534. 

c.  Taking  Paymettt  in  Something  Klae  than  Monej,  534. 

(1)  Utc  Stock,  534. 

(2)  Other  DebU  Dae  Debtor,  534. 

(3)  Taking  Payment  in  Depreciated  CnrreacT*  535. 

d.  Lriability  for.Failure  to  Collect  Assets,  535. 

(i)  Presumption  as  to  Collection,  535. 

(2)  Liability  Distinguished  from  Trustees,  536. 

(3)  Dependent  on  Actual  Collection  or  Loss  by  Negligence,  536 

(4)  Where  Debt  Might  Have  Been  Collected,  536. 

(5)  Allowing  Debt  to  Go  Unsettled  until  Insolrency,  537. 

(6)  Balance  Due  on  Insurance  Policy,  537. 

(7)  Permitting  Collecior  to  Appropriate  Proceeds,  537. 

(8)  UnavailabUity  Caused  by  War,  537. 

(9)  Extent  of  Liabilhy,  537. 

5.  Discovery  of  Assets,  538. 

a.  By  Personal  Representative,  538. 

b.  By  Creditor,  539. 

6.  Loss  of  Assets,  539. 

a.  General  Principles  Governing  Liability,  539. 

b.  Mere  Errors  of  Judgment,  539. 

c.  Acts  and  Omissions,  540. 

d.  Loss  Incurred  by  Entrusting  Collection  to  Agent,  540. 

e.  Loss  Resulting  from  Negligence.  540. 

f.  Where  Property  Confiscated,  541. 

g.  Failure  of  Banks,  541. 

h.  Depreciation  of  Funds,  541. 
i.  Emancipation  of  Slaves,  542. 

7.  Waste  of  Assets,  543. 

8    Mtngling  Assets  with  Private  Funds,  543. 
9.  Continuing  Decedent's  Business,  543. 

10.  Dealing  with  Estate  for  Individual  Benefit,  544. 

a.  Rule  Stated,  544. 

b.  Constitutes  a  Misapplication  of  Trust  Funds,  544. 

c.  Sale  or  Pledge  as  Constituting  a  Fraud,  544. 

d.  Hire  of  Slaves  at  Reduced  Price,  544. 

e.  Where  Executor  in  Advance  to  Estate,  544. 

f .  Claim  of  Gift  from  Testator,  545. 

g.  Gifts  from  Cestui  Que  Trust,  545. 

h.  Exception— Protecting  Ultimate  Personal  Liability,  545. 
i.  Extent  of  Liability,  545. 

11.  Control  of  Real  Estate,  545. 

a.  Title  and  Right  to  Possession,  545. 

b.  Enforcement  of  Deed  of  Trust,  545. 

c.  Power  to  Sell,  546. 

12    Management  of  Estate  during  W^ill  Contest,  546. 
Salf's,  Mortgages  or  Pledges,  546. 
1.  Personalty,  546. 

a.  Title,  546. 

b    Authority  to  Sell,  546. 

c.  In  Satisfaction  of  Individual  Debts,  546. 

d.  Sale  of  Chattel  Specifically  Bequeathed.  546. 
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e.  Sale  of  Periahable  Property,  546. 

f .  Sale  of  Chosea  in  Action  Generally,  546. 

g.  Time,  Manner  and  Terms  of  Sale,  547. 

(1)  Time  of  Sale  Discretionary,  547. 

(2)  Character  of  Sale,  547. 
h.  Validity,  547. 

(1)  In  General,  547. 

(2)  Before  Executor  Qnalifies,  548. 

(3)  Effect  of  Executor's  Bad  Faith,  548. 

(4)  Sale  of  Property  Specifically  Bequeathed,  548. 

(5)  When  Unnecessary  for  the  Payment  of  Debts,  548. 

(6)  Where  Purchase  Money  Borrowed  from  Administrator,  54ft 

(7)  Collusion  between  Purchaser  and  Executor,  548. 

(8)  Purchase  by  Executor  or  Administrator,  549. 

(a)  In  General,  549. 

(b)  Sale  and  Purchase  When  There  Are  No  Debts,  549. 

(c)  When  Sale  at  Sacrifice,  550. 

(d)  When  Strangfers  Are  Deterred  from  Bidding,  550. 

(e)  Sale  Made  Agrreeably  to  WiU,  550. 

(f)  Ratification— EfiPect,  550. 
i.  Application  of  Proceeds,  550. 

j.  Rights  and  I^iabilities  of  Purchasers,  550. 

(1)  In  General,  550. 

(2)  Where  Privy  to  Devastavit,  &S0. 

(3)  Knowledge  That  There  Are  No  Debts.  550. 

(4)  Notice  That  Sale  in  Satisfaction  of  Individual  Debt,  550. 

(5)  Duty  to  See  to  Application  of  Purchase  Money,  550. 
k.  Liability  of  Executor,  551. 

(1)  Liability  for  Price  Begins  Immediately  upon  Siile,  551. 

(2)  Sale  of  Perishable  Property,  551. 

(3)  Sale  on  Credit,  551. 

(4)  Improper  Surety,  551. 

(5)  Sale  for  Less  than  Value,  551. 

(6)  Bond  Received  in  Payment,  552. 

(7)  Extent  of  Liability  Where  Sale  for  Cash,  552. 

(8)  Cash  Payment  to  Agent  of  Executor,  552. 

1.  Mortgage  or  Pledge  by  Executor  or  Administrator,  552. 
X  Realty,  553. 

a.  Authority  to  Sell  at  Common  Law,  553. 

b.  Power  Conferred  by  Will,  553. 

(1)  Statute  Governing  Construction  of  Will,  553. 

(2)  Sale  Discretionary,  553. 

(3)  Power  Coupled  with  Interest,  554. 

(4)  Sale  by  One  of  Two  Executors  Directed  to  Sell,  554. 

(5)  Renunciation  of  Provision  by  Widow  as  Affecting  Powert 

555. 

(6)  Sale  of  Mortgaged  Premises — Assent  of  Mortgagee,  555. 

(7)  Power  to  Convey  Land  Sold  in  Testator's  Lifetime,  555. 

(8)  Direction  to  Sell  as  Charging  Whole  Estate  with  Debts, 

555. 

(9)  Sale  of  After- Acquired  Property— Power  Qualified,  555. 
(10)  Sale  While  Title  in  Controversy,  556. 
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(11)  Manner  and  Terms  of  Sale,  556. 

(12)  Validity  of  Sale,  556. 

(a)  Sale  by  One  of  Several  Ezecntors,  556. 

(b)  Pttrchase  by  Executor  or  Administrator,  55/. 

(13)  Warranty  by  Kxecutor,  558 

(14)  TiUe,  Rigrhts  and  LiabUities  of  Purchaser,  559. 

(15)  Rigrhts,  Duties  and  Liabilities  of  Executor,  560. 
c  Sale  under  Order  of  Court,  561. 

(1)  Jurisdiction,  561. 

(a)  Suit  at  Instance  of  Executor,  561. 

(b)  Suit  against  Nonresident,  562. 

(c)  I[>ebts  Not  Proved,  562. 

(2)  Requisites  to  Exercise  of  Power  to  Sell,  562. 

(a)  Claims  for  Which  Sale  May  Be  Ordered,  562. 

(b)  Opportunity  of  Paying  Debts  to  Be  Given  Heirs,  562 

(c)  Insufficiency  of  Personalty,  562. 

(d)  Settlement  of  Accounts,  563. 

(3)  Property  or  Interests  Subject  to  Sale,  564. 

(a)  Interest  of  Heir,  564. 

(b)  Incumbered  Property,  564. 

(c)  Amount  to  Be  Sold,  564. 

(4)  Procedure,  564. 

(a)  Application,  564. 

aa.  Time  for  Application,  564. 
bb.  Notice  of  Application,  564. 

(b)  FarUes,  564. 

aa.  Who  May  Apply  for  Order  to  Sell,  564. 
bb.  Parties  Defendant,  565. 

(aa)  In  General,  565. 

(bb)  Devisees,  565. 

(cc)  Widower,  566. 

(dd)  Guardian  Ad  Utem  of  Infant  Heirs,  566. 

(ee)  Vendor  When  Lien  Not  Discharsred,  566. 

(ff)  Trustee,  566. 

(e)  The  Decree  or  Order  of  Sale,  566. 

aa.  General  Consideration,  566. 
bb.  CoUateral  Attack,  567. 

(d)  Special  Sale  Bond,  567. 

(e)  Manner  and  Terms  of  Sale,  567. 

(f)  Report  and  Confirmation  of  Sale,  568. 

(g)  Validity  of  Sale,  569. 

aa.  Failure  to  Make  Proper  Parties,  569. 
bb.  Sale  under  Erroneous  Decree,  569. 
(h)  Settingr  Aside  and  Vacating  Sales,  569. 

(5)  Title,  Rights  and  Uabilities  of  Purchaser,  569. 

(6)  Rights  of  Heirs — Allowance  for  Improvements,  571. 

(7)  Conveyance,  571. 

(8)  Application  of  Proceeds  to  Payment  of  Debts,  572. 
G.  Lease  of  Real  Property,  572. 

H.  Payment  of  Debts,  572. 

1.  In  General,  572. 

2.  Property  Liable  for  Payment  of  Debts,  573. 
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a.  Personalty  Primary  Fund,  573. 

b.  Realty,  573. 

(1)  In  General,  573. 

(2)  Exoneration  of  Personalty,  574. 

(3)  Where  Whole  Estate  Charifed  with  Debts,  574. 

(4)  Rents  and  Profits,  574. 

(5)  Freehold  Given  in  Ueu  of  Dower,  574. 

c.  Property  Purchased  with  Proceeds  of  Note  Ezecnted  by  Execu- 

tor in  Excess  of  Powers,  575. 

d.  Marshaling  Assets,  575. 

3.  Presentation  of  Notice  of  Claim,  575, 

4.  Allowance  of  Claims,  575. 

a.  General  Consideration,  575. 

b.  Claim  Improper,  575. 
€•  Proof  of  Claim,  575. 

5.  What  Constitutes  Debts  of  the  Estate,  576. 

a.  In  General,  576. 

b.  Medical  Bills,  576. 

c.  Funeral  Expenses,  576. 

d.  Costs  of  Administration,  576. 

e.  Expenses  of  Litigation,  576. 

(1)  General  Consideration,  576. 

(2)  Attorney's  Fees,  576. 

f .  Improvements  on  Estate  of  Decedent,  577. 

g.  LfOans  or  Advances  to  Estate,  577. 
h.  Note  Given  by  Executrix,  578. 

i.  Promises  by  Executor  or  Administrator,  578. 
j.  Services  Rendered  Decedent,  578. 

(1)  Statement  of  General  Rule,  578. 

(2)  Where  Express  Agreement  Exists,  578. 

(3)  Services  Rendered  by  Children,  579. 

(4)  Unsolicited  Services  of  Friend,  580. 

(5)  Services  Rendered  by  Cousin,  580. 

(6)  Mother— Boarding  Children,  580. 

(7)  Grandfather -Maintaining  Grandchildren,  580. 
k.  Support  Furnished  Decedent's  Family,  581. 

1.  Taxes,  581. 
m.  Claims  Based  on  Contracts  of  Decedent,  582. 

(1)  In  General,  582. 

(2)  Pers  nal  C  ontracts,  582. 

(3)  Joint  Contracts,  582. 

(•)  Common-Law  Rule —Prior  to  1786,  582. 
(b)  Rule  in  Equity,  582. 
(e)  Statutory  Liability,  583. 

(4)  Coatracts  of  Suretyship,  564. 

(5)  Covenants  and  Warranties,  585. 

(a)  Relating  to  Personalty,  585. 

(b)  Affecting  Realty,  585. 

(c)  To  Do  Collateral  Thing,  586. 

(6)  Agreements  to  Make  Will,  5^. 

(s)  Validity  of  Agreement,  586. 
(b)  Enforcement,  586. 
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aa.  Agreement  as  Constituting  Enforcible  Rig^ht,  586^ 
bb.  Who  Id  ay  H^n  force,  586. 
cc  Mode  of  Enforcement,  587. 
dd.  Evidence,  587. 
ee.  Witnesses,  588. 
(c)  Discharge  or  Performance,  583.. 
(7)  Failure  of  Consideration,  588. 
6.  Order  of  Payment,  588. 

a.  Conflict  of  Laws,  588. 

b.  Under  Viririnia  Statute,  588. 

(1)  Funeral  Expenses,  588. 

(2)  Costs  of  Administration,  588. 

(3)  Claims  of  Physicians  and  Accounts  of  Druggists,  588. 

(4)  Expenses  of  Last  Illness,  589. 

(5)  Debts  Due  Federal  and  State  Governments,  589. 

(6)  Taxes  and  Levies,  589. 

(7)  Fiduciary  Debts.  589. 

(8)  ''All     Othet     Demands"    Excepting     Voluntary   Obli^a 

tions,  591. 

(9)  Voluntary  Obligations,  591. 

c    Under  West  Virginia  Statute,  591. 

(1)  Funeral  Expenses,  591. 

(2)  Costs  of  Administration,  591. 

(3)  Debt  Due  Federal  Government,  591. 

(4)  Taxes  and  Levies,  591. 

(5)  Fiduciary  Debts,  591. 

(6)  ''All  Other  Demands  Rateably,"  Except  Voluntary  Obliga 

tions,  592. 

(7)  Voluntary  Obligations,  592. 

d.  Specialty  Debts,  592. 

e.  Claims  Constituting  Liens  on  Realty,  592. 

f .  Debts  Due  from  Deceased  Executor  to  Testator'^  Estate,  593. 

g.  Retainer,  593. 

h.  Partnership  Debts,  594. 

i.  Debt  Due  Bank  in  Which  Decedent  Has  Deposit,  595. 

j.  Widow's  Rights,  596. 
k.  Debt  Due  by  Recognizance,  596. 

1.  Debts  in  Same  Class  Paid  Rateably.  596. 
m.  Preference  by  Executor  or  Administrator,  597. 
7.  Enforcement  of  Claim,  597. 

a.  Order  of  Distribution,  597. 

b.  Nature  and  Form  of  Procedure,  507. 

(1)  Summary  Rule  to  Show  Cause,  597. 

(2)  Suits  or  Actions,  597. 

(a)  General  Consideration,  597. 

(b)  Bill  or  Declaration,  598. 
aa.  Allegations,  598. 
bb.  Parties,  598. 

(aa)  Plaintiffs,  598. 
(bb)  Defendants,  599. 

aaa.  Personal  Representative,  599. 

bbb.  Remaindermen,  599. 
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ccc  Heirs,  599. 

ddd.  Persona  Primarily  Bottnd  in  Snit  against 
Indorser,  599. 
cc.  Answer,  599. 
dd.  KTidence,  600. 

(aa)  Competency  and  Admissibility,  600. 
(bb)  Presumption  and  Burden  of  Proof,  600. 
(cc)  Declarations  and  Admissions,  600. 
(dd)  Weight  and  Sufficiency,  600. 
ee.  Judgment  or  Decree,  601. 

(aa)  Preliminary  Conditions,  601. 
(bb)  Basis  as  Determining  Error,  601. 
(cc)  Form  and  Sufficiency,  602. 
aaa.  Terms  of  Payment,  602. 
bbb.  Rendering  Decree  in  Alternative,  602. 
ccc.  Conditional  Decree,  602. 
ddd.  Propriety  of  Personal  Decree,  602. 
(dd)  Operation  and  Effect,  602. 
ff.  Exceptions  and  Objections,  603. 

c.  Compromises  by  Creditors,  603. 

d.  Personal  Liability  of  Ezecntor  or  Administrator,  603. 

(t)  Absence  of  Knowledge  of  Debt,  603. 

(2)  Disregarding  Priorities  in  Payment  of  Debts,  603. 

(a)  General  Rule,  603. 

(b)  As  Constituting  a  Devastavit,  603. 

(c)  Failure  to  Take  Notice  of  Judgment,  603. 

(d)  Refund  Where  Payment  Out  of  Individual  Fund,  604. 

(e)  Right  to  Refund  from  Creditors,  604. 

(f)  Decree,  604. 

(3)  Failure  to  Pay  Debts  in  Same  Class  Rateably,  604. 

(4)  Turning  Over  legacies  and  Distributive  Shares  before 

Paying  Debts,  605. 

(5)  Turning  Over  Property  to  Trustee  in  Will  Prior   to  Pay- 

ment of  Debts,  605. 

(6)  On  Promise  to  Pay,  605. 

(7)  On  Contracts  Generally,  605. 

(8)  On  Torts  Generally,  605. 

(9)  Payment  of  Invalid  Claims,  605. 

e.  Recovery  of  Amount  Overpaid  to  Creditor,  605. 

f .  Liability  of  Vendee  of  Land  Purchased  from  Testator  under 

Agreement  to  Pay  Debts,  605. 

g.  Proceedings  by  Creditors  against  Heirs,  Devisees,  Distributees, 

Legatees  and  Privies,  605. 

(1)  In  General,  605. 

(2)  Nature  and  Extent  of  Liability,  606. 

(a)  At  Common  Law  and  under  Statute,  606. 

(b)  Heir  Takes  in  Subordination  to  Rights  of  Creditors,  606. 

(c)  Liable  for  Sum  Total  of  Assets  Received,  606. 

(d)  On  Covenants  of  Warranty,  607. 

(e)  RenU  and  Profits,  607. 

(f)  Clerk's  Fees,  607. 

(g)  Apportionment,  607. 
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(3)  Nature  and  Validity  of  Proceedinfira.  607. 

(a)  Sammons  and  Process,  607. 

(b)  Bill  in  Equity,  608. 
<c)  Attachment,  608. 

(4)  Bill,  Declaration  or  Complaint,  608. 

(5)  Account  of  Personalty  Proper,  608. 

(6)  Issues  and  Defenses,  608, 

(7)  Evidence,  608. 

(8)  Judgment  or  Decree,  609. 

(a)  When  Peremptory  Judgment  Proper,  609. 

(b)  Grounds  for  Reversal,  609. 

(9)  Exceptions  and  Objections,  609. 

h.  Mode  .and  Sufficiency  of  Payment,  609. 
L  Contracts,  610. 

1.  Contracts  Made  by  Personal  Representative,  610. 

a.  Rule  as  to  Binding  Estate,  610. 

b.  Promise  to  Pay  Debt  as  Binding  Executor  Personally,  610. 

c.  Contracts  of  Guaranty,  611. 

d.  Bonds  and  Notes,  611. 

e.  Covenants  and  Warranties,  611. 

f .  Acceptances  of  Order  upon  Estate,  611. 

g.  Release  of  Liens,  611. 

h.  Agreement  to  Pay  Compound  Interest,  612. 
i.  Relating  to  Partnership  Affairs,  612. 

2.  Contracts  Made  by  Decedent,  612. 

a.  In  General,  612. 

b.  Personal  Contracts  as  Binding  Executor,  612. 

c.  Funeral  Expenses,  612. 

d.  Groods  Furnished  or  Services  Rendered  Estate,  612. 

e.  Rescission,  613. 

f.  Specific  Performance,  613. 
J,  Torts,  613. 

1.  Of  Deceased,  613. 

a.  Abatement,  Revival  and  Survival,  613. 

b.  Negligence,  613. 

c.  Retention  of  Profits  of  Land,  613. 

d.  Property  Destroyed  or  Converted,  614. 

e.  Fraud  in  Inducing  Contract,  614. 

f.  Breach  of  Promise  of  Marriage,  614. 
Zs  Of  Personal  Representative,  614. 

a.  Conversion  of  Property,  614. 

b.  Property  Unlawfully  Detained,  614. 
K.  Distribution,  614. 

1.  Payment  of  Debts  as  Prerequisite  to  Distribution,  614. 

2.  Assent  of  Personal  Representative,  615. 

a.  Necessity  of  Assent,  615. 

b.  What  Amounts  to  Assent,  616. 

c.  Evidence  of  Assent,  616. 

(1)  In  Actions  by  or  against  Personal  Representative,  61d. 

(a)  Presumption  and  Burden  of  Proof,  616. 

(b)  Competency,  616. 

(c)  Sufficiency,  616. 

(2)  In  Action  between  Contesting  Legatees,  617. 
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d.  operation  and  Effect  of  Assent,  617. 

(1)  Legatee  May  Sue,  617. 

(2)  Property  Not  Subject  to  Execution  on  Jadf^ment  agfainst 

Executor,  617. 

(3)  Enurement,  617. 

3.  Time  of  Distribution,  617. 

4.  To  Whom  Distribution  May  Be  Made,  618. 

a.  Shares  of  Infanta,  618. 

b.  Shares  of  Absent  or  Unknown  Legratees  and  Distributees,  618. 

c.  To  Trustee.  619. 

d.  Guardian,  619. 

e.  Committee  of  Insane  Distributee,  619. 

f.  I/iability  for  Payment  to  Improper  Party,  619. 

5.  Mode  and  Sufficiency  of  Payment  or  Delivery,  620. 

a.  Presumption  as  to  Payment,  620. 

b.  Credit  of  Individual— Demand  of  Personal  Representative,  620. 

c.  Payment  in  Bonds,  621. 

d.  Payment  Out  of  Private  Estate  of  Executor,  621. 

e.  Depreciated  Currency,  621. 

f.  Application  of  Payments,  622. 

g.  Equalization,  622. 

h.  Evidence  of  Payment  or  Delivery,  622. 
i.  Interest  on  Legacies  and  Distributive  Shares,  622. 
j.  Advancements,  623. 

6.  Enforcement  of  Distribution,  624. 

a.  Nature  of  Suit,  624. 

b.  Right  to  and  Scope  of  Relief,  624. 
c  Limitation  of  Action,  624. 

d.  Bill  or  Declaration,  624. 

(1)  Parties,  624. 

(a)  Legatees,  624. 

(b)  Debtor  of  Estate,  626. 

(2)  Multifariousness,  626. 

(3)  Dismissal,  626. 

e.  Judgment  or  Decree,  627. 

(1)  Accounting  as  Condition  Precedent,  627. 

(2)  Rendition,  627. 

(3)  Operation  and  Effect,  627. 

f .  Costs,  628. 

7.  EfTect  of  Distribution,  628. 

a.  Status  of  Distributee,  628. 

b.  Subsequent  Control  of  Property,  628. 

c.  Distribution  to  Legatee  for  Life,  628. 

d.  Indemnity  and  Protection  of  Executor  or  Administrator,  628. 

(1)  Refunding  Bond,  628. 

(a)  Right  of  Executor  to  Require,  628. 
aa.  Statutory  Prevision,  629. 

bb.  On  Payment  of  Speci£c  Legacies,  629. 

cc.  Distribution  of  Residuum,  629. 

dd.  Where  Decree  Directs  Payment,  629. 

ee.  Order  of  County  Court  Directing  Di^sion,  629. 

f  f.  Where  Reqiirem«ut  Discretionary  with  Court,  629. 

(b)  When  Not  Entitled  to  Bond,  629. 
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(c)  Execation  and  Validity  of  Bond,  630. 

(d)  Operation  and  Effect,  630. 

(e)  Failure  to  Take  as  Affecting  LiabUity,  630. 
aa.  Rule  Stated,  630. 

bb.  F;«xibiUty  of  Rule,  630. 

(f )  Action  en  Bond,  631. 

aa.  Alleg%ta  and  Probata,  631. 

bb.  Fizingr  Liability  of  Legatee  under  Bond,  631. 

(g)  Waiver  of  Right  to  Require,  631. 

(2)  Compelling  Legatees  and  Distributees  to  Refund  without 

Bond,  631. 

(3)  Effect  of  Receipt  or  Release,  634. 

e.  Improper,   Erroneous,    or  Premature    Payment  or    Distribu- 

tion, 635. 

f.  Right  of  Legatee  to  Require  Refund,  635. 
8.  Residuum,  635. 

Accounting,  635. 

1.  Duty  to  Account,  635. 

a.  In  General,  635. 

b.  Liability  for  Failure  to  Make  or  Manner  of  Keeping,  635. 

c.  Release  from  Liabflity  to  Account,  636. 

2.  Necessity  of  Accounting,  637. 
3.6Time  of  Rendering  Account,  637. 
4.  Proceedings  for  A  cccucting,  637. 

a.  Nature  of  i^iOceediiigs  in  General,  637. 

b.  Jurisdiction,  637. 

(1)  Conflict  of  Laws,  637. 

(2)  General  Equitable  Jurisdiction.  638. 

(3)  Another  Suit  Pending,  638. 

c.  Cotupelling  Accounting,  638. 

(1)  Persons  Entitled  to  Require  Accounting,  633. 

(a)  In  General,  638. 

(b)  Creditors,  639. 

(c)  Legatees,  639. 

(d)  Wife  of  Decedent,  639. 

(e)  Surety,  639. 

(f)  Children  of  Testator,  639. 

(g)  Widow  and  Heirs  of  Deceased  Partner,  639. 
(h)  Assignee  of  Residuary  Legatee,  639. 

(t)  Administrator  d.  b.  n.,639. 
(j)  Covenantee,  640. 

(2)  tlotice,  640.     * 

(3)  Limitations  and  Laches,  640. 

(4)  The  Pleadings,  641. 

(a)  Bill  or  Petition,  641. 

aa.  Form  and  Sufficiency,  641. 
bb.  Parties,  642. 

(aa)  Personal  Representative,  612. 

(bb)  Legatees,  642. 

(cc)  Heirs,  642. 

(dd)  Distributees,  642. 

(ee)  Joint  Obligor  with  Decedent,  642. 

(ff)  Debtors  of  Estate,  643. 
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oc.  Prayer,  643. 
(b)  Answer,  643. 
(5)  Order  or  Decree,  643, 
5.  StatinfiT,  Settlingr,  Opening:  and  Review,  643. 

a.  Form  and  Requisites  of  Account,  643. 

b.  Character  and  Contents  of  Account,  644. 

(1)  General  Consideration,  644. 

(2)  Necessity  of  Itemized  Account,  645. 

(3)  Charg'es  asrainst  Executor  or  Administrator,  645. 

(a)  Property  in  General  to  Be  Accounted  for,  645. 

(b)  Tobacco  Received  and  Not  Disbursed,  645. 

(c)  Amount  of  Paper  Money  Received  in  Specie,  645. 

(d)  Cash  in  Safe  at  Time  of  Testator's  Death,  645. 

(e)  Wearing  Apparel  of  Testator,  645. 

(f )  Furniture  Retained  by  Personal  Representative,  645. 
ig)  Property  Bequeathed  for  Use  of  Testator's   Family, 

645. 
(h)  Profits  of  I^and  Occupied  by  Executor  in  Other  .than 

Representative  Right,  645. 
(i)  Assets  Retained  by  Widow  as  Coadministratrix*  645. 
(j)  Choses  in  Action,  646. 
(k)  Items  of  Inventory,  647. 
(1)  Sales  by  Executors  and  Administrators,  648. 
(m)  RelaUnff  to  the  Realty,  648. 
(n)  Investments  Made  under  Order  of  Court,  649. 
(o)  Interest,  649. 

aa.  General  Principles  Governing  Allowance,  649. 

bb.  Rate  and  Computation,  651. 

(4)  CrediU,  653. 

(a)  Disbursements,  653. 
aa.  General  Rule,  653. 
bb.  Expenses  of  Administration,  653. 
(aa)  Right  to  Credit  for,  653. 

(bb)  What  Constitutes  Expenses   of  Administra- 
tion, 653. 
aaa.  Expenses  in  Recovering  Runaway  Slave, 

653. 
bbb.  Clerk    Hire — Rent    of   Room — Postage* 

654. 
ccc  Hire  of  Land  Agent,  654. 
ddd.  Counsel  Fees,  654. 
cc.  Funeral  Expenses,  654. 
dd.  Debts  of  Estate,  654. 
(aa)  In  General,  654. 

(bb)  Burden  to  Show  Liability  of  Estate,  655. 
(cc)  Retention     of    Debt    for     Creditor     Estate 
Which  Personal  Representative  also   Rep 
resents,  655. 
(dd)  Payment    of    Trust    Debt    Out    of    Proper 

Order,  656. 
(ee)  Payment  of  Debt  to  Himself,  656. 
(ff)  Payment  of  Claims  Founded  on  Illegal  Con- 
sideration, 656. 
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(ffff)  Payment  of  Claims  Barred  bj  Statute  of  Lim- 
itations, 656. 
(hh)  Payment  of  Taxes,  656. 
(ii)  What  Constitutes  Payment,  657. 
ee.  Payments  to  or  for  Benefit  of  Legatees  and  Dia> 
tributees,  657. 

(b)  Assets  Delivered  to  Successor,  658. 

(c)  Debt  Due  by  Distributee,  658. 

(d)  Interest  on  Balance  Due,  659. 

(e)  Payments  by  Bzecutor  Out  of  Individual  Funds,  659. 

(f)  Compensation,  660. 

aa.  Rig-ht  to  Compensation,  660. 
(aa)  General  Consideration,  660. 
(bb)  What  Law  Governs,  661. 
(cc)  Presumption  as  to  Payment,  661. 
bb.  Commissions  Allowed,  661. 
(aa)  In  General,  661. 
(bb)  On  What  Property  Allowed,  662. 
aaa.  Receipts  in  General,  662. 
bbb.  Disbursements,  662. 
ccc.  Uncollectible  Claims,  662. 
ddd.  Proceeds  of  Sale  of  Assets,  662. 
eee.  Debts  Due  by  Executor  to  Estate,  662. 
fff.  Legracies  and  Distributive  Shares,  662. 
Kgg,  Partition     of     Real      Estate     Devised 
with  Power  to  Executor  to  Sell,  663. 
(cc)  Rate  of  Commission,  663. 
cc.  Allowance  in  Addition  to  Commissions,  664. 
ifr)  Forfeiture  of  Rig^ht  to  Compensation  by  Failure    to 
File  Inventory  of  Accounts,  664. 

c.  Necessity  of  Vouchers  for  Payments,  665. 

d.  Exceptions  and  Objections,  666. 

e.  Hearing'  and  Reference,  666. 

(1)  Scope,  666. 

(2)  Basis  of  Settlement  Whei-e  Further  Account  Ordered,  667. 

(3)  Evidence,  667. 

(a)  Burden  of  Proof,  667. 

(b)  Admissibility,  667. 

(4)  Report  of  Commissioner,  667. 

f .  Order  or  Decree,  668. 

(1)  Conditions  Precedent  to  Decree,  668. 

(2)  Form  and  Requisites,  668. 

(3)  Currency  in  Which  Payable,  668. 

(4)  Validity,  668. 

(5)  Operation  and  Effect,  668. 

g.  Conclusiveness  and  Effect  of  Settlement,  668. 

(1)  Does  Not  Bar  Right  to  Surcharge  and  Falsify,  668. 

(2)  Aj^reement  by  Distributees  to  Adopt  as  Correct,  669. 

(3)  When  Settled  before  Duly  Appointed  Commissioners,  669. 

(4)  Settlement  in  Cause  in  Which  Heirs  Are  Nor  Parties,  669. 

(5)  Decree  in    Partition   Suit  as  Rendering  Res  Adjudicata, 

669. 
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(6)  No  Evidence  of  Advances  A  Heeded ,  669.  • 

(7)  When  Bindiner  on  Purchasera,  669. 

(8)  Ex  Parte  Settlements,  669. 

(9)  Persons  Conduded,  671. 
(10)  Matters  Concluded,  671. 

h.  Opening-  and  Setting  Aside  Settlement,  672. 

(1)  Right  to  Open  and  Set  Aside,  672. 

(2)  Proceedings  to  Open  and  Set  Aside,  673. 

(a)  Jurisdiction,  673. 

(b)  Grounds  for  Relief,  673. 
aa.  In  General,  673. 

bb.  Presence  of  L^eg-atees  at  Settlement  as  AfiPecting 

Right,  673. 
cc.  Confirmation  of  Erroneous  Disallowance  of  Credit 

by  County  Court,  673. 
dd.  Limitations  and  Laches,  673. 

(aa)  What  Constitutes  and  E£fect,  673. 
(bb)  Elements  Preventing  Bar  by  Limitations  or 
Laches,  674. 

(c)  Rill  and  Answer,  675. 

aa.  Form,  Requisites  and  Sufficiency,  675. 
bb.  Parties,  676. 

(d)  Evidence,  676. 

aa.  Competency  and  Admissibility,  676. 
bb.  Presumption  and  Burden  of  Proof,  676. 
cc.  Questions  of  Fact,  677. 
dd.  Proof  of  Averments,  677. 

(e)  Order  or  Decree,  677. 

(f)  Exceptions  and  Objections,  677. 

(3)  Effect  of  Setting  Aside  Settlements,  677. 
i.  Review,  677. 

M.  Administration  Bond,  679. 

V  Necessity  for  Executing,  679. 

a.  In  General,  679. 

b.  Where  Estate  Committed  to  Sheriff  or  Sergeant,  679. 

c.  Effect  of  Testamentary  Request  Dispensing  with  Bend,  679. 

d.  Security,  679. 

(1)  In  General,  679. 

(2)  Effect  of  Testamentary  Request  Dispensing  with  Security, 
679. 

(3)  Requiring  Bond  before  Institution  of  Suit,  ^79. 

(4)  Effect  of  Failure  to  Give  Bond,  680. 

2.  Requiring  New  or  Additional  Bond,  680. 

a.  Under  Statute  Authorizin^r  on  Complaint,  680. 

b.  For  Sale  of  Real  Estate.  680. 

c  Effect  of  Order  of  Appellate  Court,  680. 

d.  Determining  Amount  of  Additional  Security,  680. 

e.  Liability  of  Sureties,  680. 

3.  Form,  Requisites  and  Validity,  680. 

a.  Conformity  to  Statute,  680. 

b.  Formal  and  Necessary  Parties,  680. 

(1)  Obligor,  680. 

(2)  Obligee,  681. 
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c.  Sigrninfir.  681. 

d.  Conditions,  Special  ProWsions  and  Penalty,  681. 

(1)  Construction,  681. 

(2)  Presumption  as  to  Form,  681. 

(3)  Effect  of  Omission  of  Names,  681. 

(4)  Effect  of  Inserting  or  Omitting  Unauthorized  Conditions. 

681. 

(5)  Provisions  for  the  Benefit  of  Creditors,  682. 

(6)  Amount  of  Penalty,  682. 

e.  Effect,  683. 

4.  Property  within  Contemplation  of  Bond,  683. 

a.  As  Dependent  on  Terms  of  Bond,  683. 

b.  Proceeds  of  Sale  under  Power  in  will,  683. 
c  Rents  and  Profits  of  Real  Estate,  683. 

d.  Interest,  683. 

e.  Proceeds  of  Insurance  Policy,  684. 

f.  Foreign  Assets,  684. 

g.  Property  Held  in  Other  Capacities,  684. 

(1)  As  Commissioner,  684. 

(2)  As  Partner,  684. 

(3)  As  Residuary  Legatee,  684. 

(4)  As  Devisee  Charged  with  Payment  of  Legacy,  684. 

(5)  As  Guardian,  685. 

h.  Lands  Devised  by  Executor,  685. 

5.  Functions  and  Acts  Covered  by  Bond,  685. 

6.  Breach  of  Bond,  685. 

a.  Failure  to  Return  Proper  Inventory,  685. 

b.  Maladministration,  685. 

c.  Failure  to  Pay  Legacies,  686. 

d.  Failure  to  Take  Proper  Security  upon  Making  Sales,  686. 

e.  Devistavit  by  Infant,  686. 

7.  Action  on  Bond,  686. 

a.  Jurisdiction,  686. 

b.  Necessity  of  Preliminary  Judgement  or  Decree,  687. 

c.  Time  within  Which  Action  Must  Be  Brought,  688. 

d.  Right  of  Action  and  Grounds  Therefor,  688. 

e.  Liabilities  on  Administration  Bonds,  688. 

(1)  General  Nature  and  Extent  of  Liabilities,  688. 

(2)  Liabilities  on  Joint  Bonds,  689. 

f .  The  Pleadings,  689. 

(1)  Declaration,  689. 

(a)  Parties,   689. 

aa.  Plaintiffs,  689. 
bb.  Defendant,  690. 

(b)  Allegations,  690. 

aa.  Setting  Out  Official  Character  of  Oblifiree,  690. 
bb.  Sufficiency  and  Amount  of  Assets    and   Devas- 
tavit. 6<i0. 
cc.  As  to  Breach  of  Bond,  690. 
dd.  Variance,  691. 

(2)  Pleas,  691. 
g.  Evidence,  691. 

(1)  Presumption  and  Burden  of  Proof,  691. 
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(2)  Competency  and  Admisftibilitj,  691. 

(1)  Sttfficiencj,  691. 

(4)  AUegrata  and  Probata,  692. 
h.  Verdict,  692. 
i.  lodgment,  692. 

8.  Reaedj  in  Equity,  692. 

9.  Rights  and  LiabUiUes  of  Snretiea,  693. 

a.  Payment  by  Surety  aa  Constitntincr  I>ebtt  693. 

b.  Eatablishingr  Fact  of  Saretyahip,  693. 

c.  Scope  of  Liability  and  Duration,  694. 

ID  Limited  by  Terma  of  Bond,  694. 

(2)  Effect  of  New  Bond  and  Securitiea,  694. 

(3)  Proceeda  of  Land  Sold  under  Authority  of  Will,  694. 

(4)  DeTaatavit  Where  Principal  la  Adminiatrator  of  Debtor 

and  Creditor  E^tatea,  695. 

(5)  Releaae,  Diachar^  or  Exoneration,  695. 

(a)  Diacharge  of  Principal,  695. 

(b)  Effect  of  New  Bond  Being  Given,  695. 

(c)  Payment  of  Diatributeea  by  Note  of  Principal,  695. 

(d)  Retention  of  Property  by  Executor  or  Administrator 

in  Other  Capacity,  695. 

(e)  Lachea  in  Proaecuting  Action  againat  Priiicipal,  696. 

(f)  Death— Joint  Obligation,  696. 

(6)  LiabUity  of  Suretiea  of  Public  Adminiatrator  after  Ex- 

piration of  OfiSce,  697. 

d.  Conditiona  Precedent  to  Proceedinga  against  Sureties,  697. 
10.   Proceedings  by  Suretiea,  698. 

N.  Resort  to  Court  for  Direction  and  AdTice»  696. 

O.  Actions  by  or  against  Personal  RepreaentatiTe,  698. 

1.  Actiona  by  Executora  or  Adminiabratora,  698. 

a.  Juriadiction  and  Venue,  698. 

b.  Capacity  and  Righ^  to  Sue,  699. 

(1)  General  Conaideration,  699. 

(2)  Particular  Grounda,  699. 

(3)  Particular  Actiona  or  Proceedinga,  700. 

(4)  Right  to  Sue  in  RepreaentatiTC  or  Individual  Capacity,  700. 

(5)  ReviTor  of  Actions,  701. 

(6)  Averment  and  Proof  of  Representative  Capacity,  701. 
c  Effect  of  Action  on  Limitation  agaioct  Claims,  701. 

d.  Bill,  Declaration  and  Subsequent  Pleadings,  702. 

(1)  Mode  of  Describing  Personal  Representative,  702. 

(2)  Allegations  aa  to  Nonpayment  of  Debt,  702. 

(3)  Parties,  702. 

(4)  Multifariousness,  702. 

(5)  Amendment,  703. 

e.  Pleas  and  Issues,  703. 

f.  Evidence,  703. 

g.  Decree,  703. 

h.  Injunction,  704. 

2.  Actions  against  Executora  or  Adminiatratora,  704. 

a.  Jurisdiction,  704. 

(1)  Territorial  Juriadiction,  704. 
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(2)  Equity  Jurisdiction,  704. 

(3)  Juriadiction  at  I^aw  and  Equity,  704. 
b.  Time  to  Sue  and  I^imitations,  7«S. 

c  Liability  and  Capacity  to  Be  Sued,  705. 

(1)  General  Coastderation,  70S. 

(2)  In  Special  Actions  or  Proceedinfirs,  705. 

(a)  Trover,  705. 

(b)  Detinue,  705. 

(c)  CoTeoant,  705. 

(d)  Garni,  hment,  706. 

(e)  IVespass,  706. 

(f)  Distriniras*  706. 
ig)  Motion,  706. 

(h)  Suit  to  Contest  Validity  of  Will,  706. 

(3)  Particular  Grounds,  706. 
d.  The  Pleadini^s,  707. 

(1)  Bill,  Declaration  or  Petition,  707. 

(a)  Form  and  Sufficiency,  707. 

(b)  Character  or  Capacity  in  Which  Sued,  707. 

(c)  Alle^rations,  707. 

(d)  Counts,  708. 

aa.  Form  and  Sufficiency,  708. 

bb.  Joinder  of  Counts  or  Causes  of  Action,  708. 

(e)  Parties,  709. 

aa.  Necessary  Parties  Generally,  709. 

bb.  In  Particular  Actions  or  Proeeedinfirat  710. 

(aa)  Actions  oa   Negrotiable  or   Common-I^aw  In- 
struments, 710. 

(bb)  Suit  to  Set  Aside  Fraudulent  Conveyance,  710. 

(cc)  Action  for  Waste  or  Mismanafrement,  710. 

(dd)  Action  against  Mercantile  Firm,  710. 

(ee)  Suit  for 'Discovery  of  Assets,  711. 

(ff)  For  Enforcement  of  Vendor's  Lrien,  711. 

igg)  Foreclosure  Proceedings,  711. 

(hh)  Proceedings  Merely  to  Establish  Claim,  711. 
(ii)  Action  on  Joint  and  Several  Obligations,  711. 
cc.  Exceptions  and  Objections,  711. 

(f)  Multifariousness,  711. 

(2)  Answer,  712. 

(3)  Plea  and  Subsequent  Pleadings,  712. 

(a)  Right  to  Plead  or  Demur,  712. 

(b)  Special  Pleas,  712 

aa.  Deed  Showing  Title  to  Assets,  712. 
bb.  Plene  Administravit,  712. 

(c)  Demurr^,  712. 

3.  I^imitations  and  Laches,  712. 

a.  When  Statute  Begins  to  Run,  713. 

(1)  From  Time  of  Qualification  of  Representative,  713. 

(2)  When  Right  of  Action  Accrues,  714. 

(3)  Debt  Acknowledged  in  Codicil,  714. 

(4)  Claim  of  Devisees  for  Use  of  Wife's  Lands  hy  Husband, 

714. 

b.  Preventing  Bar,  715. 
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c  Effect  of  Bar  of  Statute,  715. 

d.  ReTiTal  of  Debt  Barred,  715. 

(1)  By  Will,  715. 

(2)  New  Promise,  716. 

(a)  Bj  Testator,  716. 

(b)  By  Personal  Representative,  716. 

e.  Cessation,  717. 

f.  Duty  of  Personal  Representative  to  Plead,  718. 

g.  Mode  of  Takings,  or  Setting  Up  and  Defenses  Thereto,  718. 
h.  Estoppel  of  Heir  to  Plead  Statute  of  Limitations,  719. 

i.  Waiver,  719. 
j.  Laches,  720. 

4.  Set-off,  Recoupment  and  Counterclaim,  721. 

5.  Evidence,  722. 

a.  Presumption  and  Burden  of  Proof,  722. 

b.  Admissibility,  722 

c.  Weight  and  SuflBciency,  722. 

d.  Evidence  at  Former  Trial,  723. 

6.  Witnesses,  723. 

7.  Verdict,  723 

8.  Judgment  or  Decree,  724. 

a.  Rendition,  Form  and  Requisites,  724. 

(1)  General  Consideration,  724. 

(2)  Judgment  Quando  Acciderint,  724. 

(3)  Judgment  De  Bonis  Testatoris,  725. 

(4)  Judgment  De  Bonis  I  ropriis,  726. 

b.  By  Default  or  Confession,  727. 
c  Non  Obstante  Veredicto,  728. 

d.  Operation  and  Effect,  728. 

e.  Conclusion,  730. 

f.  Opening,  Amending  and  Setting  Aside,  730. 
g.  Execution  and  Enforcement,  730. 
h.  Equitable  Relief ,  732. 

9.  Continuance,  733. 

10.  Revival  of  Actions.  733. 

11.  Appeal  and  Error,  733. 

12.  Costs,  735. 

V.  Administrators  De  Bonis  Non  or  with  Will  Annexed,  736. 

A.  Definitions,  736. 

B.  Appointment,  736. 

1.  Nkture  and  N^essit^  of  Appointment,  736. 

2.  Right  and  Priority  of  Appointment,  736. 

3.  Appointment  on  Renunciation  of  Executor,  736. 

4.  Reversal  of  Order  of  Appointment,  737. 
C  Powers,  Duties  and  Liabilities,  737. 

1.  General  Nature  of  Powers,  737. 

2.  Care  and  Management  of  Estate,  737. 

a.  Title  and  Control  over  Personalty,  737. 
(1)  General  Consideration,  737. 
(I)  Property  Constituting  Un administered  Assets,  737. 

(3)  Recovery  from  Predecessor,  738. 

(4)  Action  for  Recovery  of  Assets,  739. 
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b.  Title,  Ri^rhts  and  Powers  Conceminff  the  Realty,  739. 

(1)  Maintaining  Caveat  to  Prevent  Patent,  739. 

(2)  RentB  and  Profits,  739. 

(3)  Power  to  Sell  Real  Property,  739. 

(4)  Property  Frandnlently  Conveyed,  740. 

VI.  Executors  De  Son  Tort,  74o. 
VIL  Curators,  74i. 
VIII.  Foreign  Executors  and  Administrators,  742. 

A.  Extraterritorial  Powers,  742. 

B.  Ancillary  or  Auxiliary  Administration,  743. 

1.  Appointment  and  Revocation  of  Authority  of  Ancillary  Represent- 

atives, 743. 

a.  Purpose  of  Appointment  and  Scope  of  Authority,  743* 

b.  Necessity,  743. 

c.  Wrongrfnl  Bexrcise  of  Jurisdiction,  744. 

d.  Revocation  of  Ancillary  I^etters,  744. 

2.  Privity  between  Domiciliary  Executor  and  Administrator  with  the 

Will  Annexed,  744. 

C.  Collection  of  Assets,  744. 

D.  Disposal  of  Assets,  744. 
K.  Accounting,  745. 

F.  Liability  in  General,  745. 

G.  Actions,  746. 

1.  Capacity  to  Sue,  746. 

2.  Liability  to  Su|t,  747. 

3.  Joinder  of  Foreigrn  and  Domestic  Representatives,  747. 

IX.  Insolvent  Estates,  748. 

CROSS  REFERENCES. 

See  the  titles  ABATEMENT,  REVIVAL  AND  SURVIVAL,  vol.  1,  p.  2; 
ACCOUNTS  AND  ACCOUNTING,  vol.  1,  p.  83;  ACTIONS,  vol.  1,  p.  12«; 
ADEQUATE  REMEDY  AT  LAW,  vol.  1,  p.  161;  ADVANCEMENTS,  vol.  1, 
p.  189;  ADVERSE  POSSESSION,  vol.  1,  p.  199;  AGENCY,  vol.  1,  p.  240;  AP- 
PEAL AND  ERROR,  vol.  1,  p.  418;  ARBITRATION  AND  AWARD,  vol.  1, 
p.  687;  ATTORNEY  AND  CLIENT,  vol.  2,  p.  145;  BANKRUPTCY  AND  IN- 
SOLVENCY, vol.  2,  p.  232;  CREDITORS'  SUITS,  vol.  3,  p.  780;  DESCENT 
AND  DISTRIBUTION,  vol.  4,  p.  588;  DOWER,  vol.  4,  p.  782;  ESCHEAT, 
vol.  5,  p.  142;  ESTATES,  vol.  5,  p.  160;  EVIDENCE,  ante,  p.  295;  HEIR, 
HEIRS  AND  THE  LIKE;  JOINT  TENANTS  AND  TENANTS  IN  COM- 
MON; JUDICIAL  SALES;  MARSHALING  ASSETS  AND  SECURITIES; 
PROFERT  AND  OYER;  SHERIFFS'  SALES;  TRUSTS  AND  TRUSTEES; 
VENDOR  AND  PURCHASER;  WASTE;  WILLS. 

As  to  the  duty  of  the  executor  to  have  a  copy  of  the  will  admitted  to  record, 
see  the  titles  WILLS.  As  to  the  liability  of  the  estate  of  a  deceased  partner  to 
social  creditors,  see  the  title  PARTNERSHIP. 


L  Definitions  and  Distinctions. 

A.    REPRESENTATIVES  OR  PER- 
SONAL     REPRESENTATIVES. 

The  words  "personal  representative" 
shall  be  construed  to  include  the  ex- 
ecutor of  a  will  or  the  administrator  of 


the  estate  of  a  decedent,  the  adminis- 
trator of  such  estate  with  the  will  an- 
nexed, the  administrator  of  such  estate, 
unadministered  by  a  former  represent- 
ative, whether  there  be  a  will  or  not, 
a  sheriff,  sergeant,  or  other  officer  who 
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is,  under  the  order  of  the  court  of  pro- 
bate, to  take  into  his  possession  the 
estate  of  a  decedent  and  administer  the 
same,  and  every  other  curator  or  com- 
mittee of  a  decedent's  estate,  for  or 
against  whom  suits  may  be  brought  for 
causes  of  action  which  accrued  to  or 
against  the  decedent.  Va.  Code,  1887, 
ch.  2,  I  5,  cl.  4. 

The  primary  sense  of  the  word  "rep- 
resentatives," when  used  in  a  bequest 
of  personal  property,  is  the  same  as 
that  of  "legal  representatives"  or  "per- 
sonal representatives."  Each  of  them 
is  equivalent  to  executors  or  adminis- 
trators. Brent  v.  Washington,  18  Gratt 
536.  But  this  primary  sense  of  the 
word  "representatives"  may  be  con- 
trolled, where  an  intention  is  clearly 
indicated  to  employ  it  in  a  different 
sense.  Brent  v,  Washington,  18  Gratt. 
526. 

B.    EXBCUTOR. 

"An  executor  is  the  person  to  whom 
the  execution  of  the  last  will  and  tes- 
tament of  the  personal  estate  is,  by 
the  testator's  appointment,  confided." 
11  Am.  &  Eng.  Ency.  Law  (2d  Ed.) 
.  741. 

C    ADMINISTRATOR. 

"An  administrator  is  a  person  author- 
ized to  manage  and  distribute  the  es- 
tate of  an  intestate  or  of  a  testator 
who  has  no  executor."  11  Am.  &  Eng. 
Ency.  Law  (2d  Ed.)  741. 

D.  DEEMED   A   TRUSTEE. 

The  personal  representative  of  a 
decedent  is  deemed  a  trustee  exercis- 
ing a  continuing  trust  as  to  legatees. 
Jones  V.  Jones,  92  Va.  590,  24  S.  E. 
255. 

E.  SIMILARITY  TO  ASSIGNEE  IN 

BANKRUPTCY. 

See  generally  the  title  BANK- 
RUPTCY AND  INSOLVENCY,  vol. 
2,  p.  232. 

An  assignee  in  bankruptcy,  in  many 
respects,  stands  in  the  same  relation 
towards  the  bankrupt's  estate  as  that 
of   an   executor   towards   the   personal 


estate  of  his  tesUtor.     Dillard  v.  Col- 
lins, 25  Gratt  343. 

P.    ADMINISTRATORS  DE  BONIS 
NON. 

See  post,  "Administrators  De  Bonis 
Non  or  with  the  Will  Annexed,"  V. 

Q.    PUBLIC  ADMINISTRATORS. 

See  the  titles  PUBLIC  OFFICERS; 
SHERIFFS    AND  CONSTABLES. 

"A  public  administrator  has  been 
defined  as  an  officer  authorized  by  the 
statute  law  of  several  of  the  states  to 
effect  a  settlement  of  estates  of  per- 
sons dying  without  relatives  entitled 
to  administer.  It  seems,  however,  that 
this  definition  is  too  narrow  in  the 
limitation  to  the  settlement  of  the  es- 
tates of  persons  'dying  without  rela- 
tives entitled  t«  administer,'  because, 
as  a  general  rule,  the  estate  may  be 
committed  to  the  public  administrator 
whenever  for  any  reason  it  is  not  other- 
wise administered,  whether  there  arc 
persons  entitled  to  administer  or  not." 
See  11  Am.  &^ng.  Ency.  Law  (2d  Ed.) 
806;  Va.  Code  (1887),  §  2645. 

11.  Appointment,  Qaalificati(»a 
and  Tenure  of  Ofice. 

A.    EXECUTORS. 

See  post,  "Administrators,"  II,  B. 
1.   Source  of  Authority. 

An  executor  derives  his  power  from 
the  will;  and,  at  common  law,  nothing 
was  required  to  invest  him  with  the 
full  exercise  of  that  power,  for  almost 
every  possible  purpose,  but  his  ac- 
ceptance of  the  trust.  By  any  inter- 
meddling with  the  estate,  which 
amounted  to  a  partial  administration, 
he  was  considered  as  having  accepted 
the  trust,  and  taken  upon  himself  the 
whole  administration;  and  he  became 
thereby,  ipso  facto,  complete  executor. 
But  by  our  statute,  to  the  confidence 
reposed  in  the  executor  by  the  testator, 
there  is*  superadded  the  necessity  of 
giving  bond  and  security  for  the  faith- 
ful discharge  of  the  duties  of  the  ofHce. 
The  refusal  or  failure  to  give  security 
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is  expressly  declared  to  amount  to  a 
refusal  of  the  executorship;  and  the 
court  shall,  thereupon,  grant  letters  of 
administration  with  the  will  annexed 
to  the  person  to  whom  administration 
would  have  been  granted  if  there  had 
been  no  will.  In  this  country,  there- 
fore, he  is  not,  as  in  England,  complete 
executor  by  mere  partial  administra- 
tion of  the  estate.  To  make  him 
complete  executor,  it  is  indispensably 
necessary  that  he  shall  qualify  by  giv- 
ing bond  and  security.  Monroe  v. 
James,  4  Munf.  194.  See  post,  "Quali- 
fication,** II,  B,  5. 

2.  Appointment  by  Implication  from 
Terms  of  WilL 
The  testator  devises  that  his  book 
shall  be  given  up  to  A  and  that  he  shall 
receive  all  the  debts  due,  and  pay  all 
the  testator  owes;  this  is  an  appoint- 
ment of  A  to  perform  the  office  of 
executor,  but  does  not  entitle  him  to 
the  surplus  of  the  debts  due  the  tes- 
tator nor  does  it  discharge  him  from  a 
debt,  which  he  himself  owed.  Flem- 
ing V.  Boiling,  3  Call  75. 

8.    Nomination  in  Codicil. 

A  duly  executed  codicil  in  the  fol- 
lowing terms:  "I,  [A]  do  make  this  a 
codicil  to  my  will  made  on  the  6th  day 
of  August,  1895,  I  do  nominate  and  ap- 
point [X]  as  one  of  the  executors  of 
my  will  and  do  hereby  revoke  the  ap- 
pointment of  [Y].  to  said  will,"  revives 
the  will  therein  referred  to.  Francis  v. 
Marsh,  54  W.  Va.  545,  46  S.   E.  573. 

4.  Delegation  of  Power    of    Appoint- 

ment 

See  the  title   POWERS. 

It  seems  that  a  testator  may  dele- 
gate the  power  to  appoint  executors, 
and  such  appointment  is  as  valid  as 
if  made  by  the  testator  himself.  See 
11  Am.  &  Eng.  Ency.  Law  (2d  Ed.) 
747;  note  4  Va.  Law  Reg.  265. 

5.  Revocation  of  Appointment. 

The  nomination  and  appointment  of 
an  executor  in  the  will  may  be  re- 
voked by    a    duly     executed     codicil. 


Francis  v.  Marsh,  54  W.  Va.  545,  46  N. 
E.  573. 

6.  Renunciation. 
See     post,     "Administration    Bond," 

IV,  M. 

a.  Form  and  Manner  of  Renunciation. 
(1)  Renouncement  May  Be  Made  Ex- 
pressly or  Impliedly. 
The  renunciation  of  an  executorship 
may  not  only  be  made  expressly,  but 
may  also  be  implied  from  the  acts  or 
conduct  of  the  executor,  such  as  re- 
fusing or  neglecting  to  qualify.  Thorn- 
ton V.  Winston,  4  Leigh  152;  Burnley 

V.  Duke,  1  Rand.  108;  Gcddy  v.  Butler, 
3  Munf.  345;  Thompsons  v.  Meek,  7 
Leigh  428;  Nelson  v.  Carrington,  4 
Munf.   332. 

(8)    Necessity  of  Renouncing  by  Mat- 
ter of  Record. 

The  renunciation  of  the  executorship 
need  not  be  by  matter  of  record.  Geddy 
V.  Butler,  3  Munf.  345;  Thornton  v. 
Winston,  4  Leigh  152,  157;  Thompsons 
V.  Meek,  7  Leigh  428. 
(8)  Sufficiency  of  Renouncement  by 
Matter  in  Pais. 

In  General. — A  renunciation  by  an 
executor  may  be  proved  by  declara- 
tions in  pais,  or  presumed  from  circum- 
stances. Geddy  v.  Butler,  3  Munf.  345; 
Thornton  v.  Winston,  4  Leigh  152,  157; 
Thompsons  v.  Meek,  7  Leigh  428;  Nel- 
son V.  Carrington,  4  Munf.  333. 

Failure  to  Give  Bond.— The  statute 
seems  to  regard  the  refusal  of  the  ex- 
ecutor to  give  the  required  bond  as 
being  equivalent  to  a  renunciation  of 
the  trust.  See  Va.  Code  (1887),  § 
2637. 

Failure  to  Qualify. — In  Burnley  v. 
Duke,  1  Rand.  108,  it  is  decided  that  a 
renunciation  of  the  executorship  of  a 
will  may  be  presumed  from  the  facts 
of  an  executor's  failing  to  qualify,  and 
joining  another  who  had  qualified  as 
administrator  in  a  sale  of  land  directed 
by  the  will  to  be  sold,  such  joining  be- 
ing not  in  his  character  of  executor  but 
as  heir  of  the  testator.  Thus  a  testator, 
in  the  year  1874,  having  directed  that 
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his  executors  should  sell  all  his  real 
and  personal  estate  for  the  payment 
of  his  debts,  and  having  appointed  four 
executors,  three  of  whom  qualified,  a 
sale  in  1794,  by  two  of  the  acting  ex- 
ecutors, was  held,  valid,  and  the  third 
executor,  as  well  as  the  fourth,  who 
never  qualified,  was  presumed  to  have 
renounced  his  right  to  administer,  as 
at  the  date  of  the  sale  in  question. 
Nelson  v.  Carrington,  4  Munf.  333. 

Consent  to  Issuance  of  Letters  to 
Another. — Where  the  executrix  named 
in  the  will  did  not  qualify,  but  con- 
sented that  letters  of  administration 
with  the  will  annexed  should  be  granted 
to  her  daughter,  stating,  however,  that 
she  reserved  the  right  to  qualify  after 
the  death  of  her  daughter,  it  was  held 
that  by  such  consent  at  the  grant  of 
administration  she  renounced  the  ex- 
ecutorship and  could  not  qualify  after 
the  death  of  her  daughter,  notwithstand- 
ing such  reservation.  Thornton  v.  Win- 
ston,  4  Leigh   152. 

b.  Effect  of  Reniincsation. 

Upon  the  renunciation  of  the  sole 
executor,  or  all  of  several  executors, 
the  administration  becomes  vacant,  and 
administration  with  the  will  annexed 
may  be  granted.  Thornton  v.  Winston, 
4  Leigh  152. 

c.  Retraction  of  Renunciation. 
Where  an  executor  renounces  the  ex- 
ecutorship, he  does  not  lose  the  right 
to  qualify  until  the  renunciation  has 
been  acted  upon,  but  has  a  right  to 
retract  his  renunciation  at  any  time 
before  the  grant  of  administration  with 
the  will  annexed,  but  not  afterwards. 
Thornton  v.  Winston,  4   Leigh   152. 

d.  Effect  on  Grant  of  Administration 

of  Failure  to  Record  Renunciation. 

See  ante,  "Necessity  of  Renouncing 

by  Matter  of  Record,"  II,  A,  6,  a,  (2). 

e.  Evidence. 

See  generally,  the  title  EVIDENCE, 
ante,  p.  295. 

If  the  grant  of  administration  with 
the  will  annexed  be  alleged  to  be  ir- 
regular, upon  the  ground  that  the  ex- 


ecutor had  not  renounced,  the  fact  of 
such  renunciation  may  be  established 
by  parol  evidence.  Thompsons  v. 
Meek,  7  Leigh  419. 

B.    ADMINISTRATORS. 

See  post,  "Curators,"  VII. 
1.   General  Consideration. 

Sovereign  Power  of  State  to  Confer 
Power  of  Appointment. — Each  inde- 
pendent sovereign  considers  itself  com- 
petent to  confer,  whenever  there  is  oc- 
casion, a  probate  authority,  whether  by 
letters  testamentary  or  of  administra- 
tion, which  shall  operate  exclusively 
and  universally  within  its  own  sover- 
eign jurisdiction,  there  being  property 
of  the  deceased  person,  or  lawful  debts 
owing,  within  reach  of  its  own  man- 
date and  judicial  process.  McClung  v. 
Seig,  54  W.  Va.  467,  46  S.  E.  210. 

Discretion  Exercised  in  Making  Ap- 
pointment.— The  court  exercises  a 
sound  discretion  in  the  appointment  of 
administrators.  Bridgman  v.  Bridg- 
man,  30  W.  Va.  212,  3  S.  E.  580. 

8.    Who  May  Be  Appointed  Adminis- 
trators, 
a.   Public  Administrators. 

See  generally,  the  titles  PUBLIC 
OFFICERS;  SHERIFFS  AND  CON- 
STABLES. 

(1)  Who  Are  Public  Administrators. 

In  Virginia  and  West  Virginia  a 
sheriff  or  sergeant  is  ex  officio  public 
administrator.  Va.  Code,  1887,  §2645; 
W.  Va.  Code,  1899,  ch.  85,  §  10,  p.  731; 
Hutcheson  v.  Priddy,  12  Gratt.  85. 

(2)  Propriety  of  Committing  Elstateto 
Sheriff. 

In  vacation,  more  than  three  months 
after  the  death  of  a  decedent,  two  of 
the  distributees,  who  were  nonresi- 
dents of  the  state,  applied  to  the  clerk 
of  the  county  court  to  be  appointed 
administrators  of  the  decedent's  estate. 
They  were  appointed  and  executed  the 
bond.  The  clerk,  under  the  statute, 
reported  his  action  at  the  next  term  of 
the  county  court,  at  which  time  a  resi- 
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dent  distributee  appeared,  and  filed  ob- 
jections to  the  confirmation  of  the  ap- 
pointment, and  then  applied  himself  to 
be  appointed.  The  court  refused  to 
confirm  the  appointment  of  the  non- 
resident applicants,  and  also  refused  to 
appoint  the  resident  applicant,  and,  on 
motion  of  the  latter,  committed  the  es- 
tate to  the  sheriff  of  the  county  for  ad- 
ministration. Held,  that  the  order  com- 
mitting the  estate  to  the  sheriff  was 
proper.  Bridgman  v.  Bridgman,  30  W. 
Va.  212,  3  S.  E.  580. 

(3)  Extent  of  Power  and  Authority. 
One  of  the  executors  having  died  and 

the  other  having  been  removed,  and 
the  administration  with  the  will  an- 
nexed having  been  committed  to  the 
sheriff,  he  was  under  the  act  of  1819, 
1  Rev.  Va.  Code,  ch.  104,  §  32,  p.  388, 
authorized  as  such  administrator  to 
execute  the  power  and  trust,  and  was 
therefore  bound  to  account  for  the 
rents  and  profits,  the  case,  though  not 
within  the  letter  of  the  statute,  being 
within  its  spirit  and  meaning.  Mosby 
V.  Mosby,  9  Gratt.  584. 

Where  the  administration  of  an  es- 
tate has  been  legally  cast  upon  a  sher- 
iff, "he  is  thenceforward  entitled  to  all 
the  rights,  and  bound  to  perform  all 
the  duties,  of  such  administration," 
which  include  as  well  all  actions  and 
suits  brought  against  the  estate  as  the 
prosecution  of  all  proper  actions  and 
suits  for  the  collection  of  claims  and 
demands  due  the  estate.  Brewer  v, 
Hutton,  45  W.  Va.  106,  30  S.  E.  81. 

(4)  Effect  of  Commission  of  Estate  to 
Sheriff  on  Appointment  of  Lega- 
tee. 

Where  an  estate  has  been  committed 
to  the  sheriff,  the  county  court  can  not 
grant  the  administration  to  a  distrib- 
utee, without  notice  to  the  sheriff  of 
the  application;  nor  is  it  imperative  on 
the  court  to  grant  the  administration 
to  the  distributee,  but  there  is  a  legal 
discretion  in  the  court.  Hutcheson  v. 
Priddy,  12  Gratt.  85. 


(5)  Tenure  of  Office— Successor  Not 
Entitled  to  Pending  Administra* 
tion. 

As  the  statute  makes  no  provision 
for  transferring  an  estate  committed  to 
a  sheriff  for  administration  to  his  suc- 
cessor in  office,  he  must  proceed  with 
the  administration  till  completed, 
whether  his  official  term  has  ended  or 
not,  and  for  abuse  of  the  trust,  his  sure- 
ties as  well  as  himself  will  be  liable. 
Tunstall  v.  Withers,  86  Va.  892,  11  S. 
E.  565;  Dabney  v.  Smith,  5  Leigh  13; 
Tyler  v.  Nelson,  14  Gratt.  214;  Cocke 
V.  Harrison,  3  Rand.  494.  See  also, 
Douglass  V.   Stumps,   5  Leigh   392. 

b.  Nonresidents. 

See  post,  "Disqualifying  Conditions," 
II,  B,  3,  a,   (3),  (b),  ee. 

"The  applicant  being  a  citizen  and 
resident  of  another  state,  furnishes  no 
legal  objection.  It  is  a  matter  of  sound 
discretion.  If  there  were  creditors  of 
the  deceased  in  this  state,  and  if  the 
distributees  lived  in  this  state,  it  might 
be  indiscreet  and  improper  to  give  ad- 
ministration to  a  nonresident,  but 
where  the  facts  are  otherwise,  as  in  this 
case,  the  objection  does  not  lie."  Ex 
parte  Barker,  2  Leigh  719. 

c.  Infants. 

See  generally,  the  title  INFANTS. 

It  seems  that  a  minor,  although  a 
distributee,  is  incompetent  to  adminis- 
ter upon  the  estate  of  a  decedent. 
Thompson  v.  Nowlin,  51  W.  Va.  346, 
41  S.  E.  178. 

"It  is  laid  down  in  Bacon's  Abridg- 
ment, vol.  V,  p.  109:  *An  infant  may 
be  appointed  executor,  but  he  can  not 
administer  until  he  is  of  the  age  of 
seventeen;  *  *  *  but  an  infant  can 
not  be  an  administrator  before  the  full 
age  of  twenty-one  years,  because  be- 
fore that  age  he  can  not  give  bond,  as 
required  by  the  statute,  to  administer 
faithfully.'"  Saum  v,  Coffelt,  79  Va. 
510. 

"The  case  of  Hindmarsh  v.  South- 
gate,  3  Russell  324,  is  on  all  fours  with 
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the  case  at  bar.  That  was  a  case  in 
which  creditors  sued  for  the  adminis- 
tration of  the  assets  of  an  intestate.  A 
female  infant  had  obtained  letters  of 
administration  to  the  estate.  The  bill 
alleged  that  the  administratrix  had 
converted  the  assets  to  her  own  use. 
She  answered  her  infancy;  and  the 
chancellor,  Lord  Lyndhurst,  held:  'If 
letters  of  administration  be  granted  to 
an  infant,  under  which  he  receives  and 
disposes  of  assets  of  the  intestate,  an 
account  can  not  be  directed  in  respect 
of  his  receipts  during  infancy.'  See 
Allen  r.  Minor,  2  Call  70;  Tyler  on 
Infants  and  Coverture,  §  7,  p.  41." 
Saum  V.  Coffelt,  79  Va.  510. 

d.  Creditors. 

See  post,  "Creditors,"  II,  B,  3,  b,  (2). 

e.  Debtors. 

It  seems  that  a  debtor  may  be  nomi- 
nated as  executor  of  his  deceased  cred- 
itor, and  be  competent  to  act,  unless 
otherwise  disqualified,  or,  is  incompe- 
tent to  receive  the  appointment  of  ad- 
ministrator of  the  estate  of  his  deceased 
creditor.  Fleming  v.  Boiling,  3  Call 
76;  Utterback  v.  Cooper,  28  Gratt.  233. 

EfiFect  of  Appointment  as  Relinquish- 
ing Debt. — Although  at  common  law 
the  appointment  by  a  creditor  of  his 
debtor  as  executor  operated,  as  against 
legatees  and  distributees  with  certain 
exceptions,  as  a  release  of  the  debt, 
this  rule  never  applied  to  a  debtor  who 
was  appointed  administrator  of  his 
creditor.  Utterback  v.  Cooper,  28 
Gratt.  233. 

Where  a  testator  devises  that  his 
book  shall  be  given  up  to  a  certain  per- 
son and  that  such  person  shall  receive 
all  the  debts  due  and  pay  all  the  testa- 
tor owes,  this  is  an  appointment  of  such 
person  to  perform  the  office  of  execu- 
tor, but  does  not  entitle  him  to  the 
surplus  of  the  debts  due  the  testator, 
nor  does  it  discharge  him  from  a  debt 
which  he  himself  owed.  Fleming  v. 
Boiling,  3  Call  75;  Va.  Code,  1887,  § 
2648;  W.  Va.  Code,  1899,  ch.  85,  §  13, 
p.   731. 


f.  Tmatee  of  Deceased  Cestiii  Que 
Trust 

Trusts  and  Trustees.— It  seems  that 
where  a  beneficiary  in  a  deed  of  trust 
dies,  a  surviving  trustee  may  be  ap- 
pointed administrator  of  such  dece- 
dent. Nichols  V,  Campbell,  10  Gratt 
56L 

8.  Order  of  Appointment, 
a.    Distributees  and  Next  of  Kin. 
See  generally,  the  title  WILLS. 

(1)    In  General. 

By  statute  it  is  provided  that  ad- 
ministration shall  be  granted  to  the 
distributees  who  apply  therefor.  W. 
Va.  Code  (1899),  ch.  85,  §  4,  p.  730;  Va. 
Code  (1887),  §  2639;  Thornton  v.  Win- 
ston, 4  Leigh  152;  Cutchin  v.  Wilkin- 
son, 1  Call  1,  3;  Haxall  v.  Lee,  2  Leigh 
267. 

If  there  be  no  executor  appointed  by 
the  will,  or  if  all  the  executors  therein 
named  refuse  the  executorship,  or  fail, 
when  required  to  give  such  bond,  which 
shall  amount  to  such  refusal,  the  court, 
or  clerk,  may  grant  administration, 
vith  the  will  annexed,  to  the  person 
who  would  have  been  entitled  to  ad- 
ministration if  there  had  been  no  will, 
upon  his  taking  such  oath  and  giving 
such  bond.  (Code  1849,  p.  541,  ch.  130, 
§  2;  1902-3-4,  p.  594.)  Va.  Code,  1904, 
ch.   119,  §  2637,  p.  1351. 

(8)  As  between  Creditor  and  Dis- 
tributee. 

Where  a  distributee  and  a  creditor 
apply  for  administration  at  the  same 
time,  the  distributee  is  entitled  to 
preference.  Haxall  v.  Lee,  2  Leigh 
267. 

But  if  a  distributee  and  a  creditor 
ask  appointment,  and  the  applying  dis- 
tributee is  wholly  unfitted  for  the  trust, 
and  the  creditor  is  in  every  respect  a 
suitable  person,  and  the  court  appoints 
the  creditor,  it  would  seem  that  the 
discretion  reposed  in  the  court  is  prop- 
erly exercised.  Bridgman  v.  Bridg- 
man,  30  W.  Va.  212.  3  S.  E.  580. 
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(S)    Preference  as  among  Distributees. 

(a)  Widower  or  Widow. 

See  generally,  the  title  HUSBAND 
AND  WIFE, 
aa.  Preference  by  Statute. 

By  statute  it  is  provided  that  grant 
of  administration  as  among  the  dis- 
tributees of  an  intestate  shall  be  given 
first  to  the  husband  or  wife.  Va.  Code 
(1887),  §  2639;  W.  Va.  Code  (1899),  ch. 
^^f  §  ^>  P-  730;  Bridgman  v.  Bridgman, 
30  W.  Va.  212,  3  S.  E.  580. 
bb.  When  Blood  Relatives  Preferred 
to  Husband. 

See  generally,  the  title  HEIR, 
HEIRS  AND  THE  LIKE. 

Where  the  personal  property  of  the 
wife  is  so  settled,  by  a  deed  executed 
before  marriage  and  duly  recorded, 
that,  upon  her  dying  intestate  in  her 
husband's  lifetime,  the  trustee  is  to 
convey  the  same  to  her  legal  heirs,  her 
nearest  blood  relative  is,  in  such  event, 
entitled  to  the  administration  of  her 
estate,  in  preference  to  her  husband. 
Bray  v.  Dudgeon,  6  Munf.  132. 
cc  Effect  Where  Husband  Has  Re- 
linquished Marital  Rights. 

If  the  husband  has  relinquished  his 
marital  rights  to  his  wife's  property, 
he  is  not  entitled  to  administration 
upon  her  estate.  Charles  v.  Charles,  8 
Gratt.  486,  5«  Am.  Dec.  155. 

(b)  Distributees    Having    Preference 
after  Husband  or  Wife. 

aa.   Rule  Stated. 

After  the  husband  or  wife  of  the 
intestate  the  grant  of  administration 
shall  be  made  under  the  Virginia  stat- 
ute to  such  of  the  other  distributees 
entitled  to  distribution  as  the  court  or 
clerk  shall  see  fit,  or  as  provided  by 
the  statute  in  West  Virginia,  as  the 
court  shall  see  fit.  Va.  Code  (1887), 
§  2639;  W.  Va.  Code  (1899),  ch.  85,  § 
4,  p.   730. 

Grandmother. — Where  the  grand- 
mother of  an  intestate  is  the  nearest 
of  kin  at  the  time  competent  to  accept 
the  appointment,  she  may  be  legally 
appointed    administratrix.      Thompson 


V,    Nowlin,    51    W.    Va,    346,   41    S.    E. 
178. 

bb.  Appointee  Where  Husband  Ad- 
ministers on  Estate  of  Wife  and 
Dies. 

Upon  the  death  of  a  husband,  who 
survives  his  wife,  and  administers 
upon  her  estate,  his  executor,  or  it 
seems  his  administrator,  is  entitled  to 
be  administrator  de  bonis  non  of  the 
wife,  in  preference  to  her  next  of  kin. 
Hendren  v.  Colgin,  4  Munf.  231. 
cc.  Appointee  Where  Wife  Adminis- 
ters on  Estate  of  Husband  and 
Dies. 

Upon  the  death  of  a  wife,  who  sur- 
vived her  husband  and  administered 
upon  his  estate,  it  was  held  that 
the  brother  of  the  widow  was  en- 
titled to  be  administrator  de  bonis 
non  of  the  husband,  in  preference  to 
the  brother  of  the  husband.  But  it 
seems  that  if  the  executors  of  the 
widow  had  applied,  the  administra- 
tion would  have  been  committed  to 
them.  Cutchin  v.  Wilkinson,  1  Call  1. 
dd.   Discretion  of  Court  in  Appointing. 

As  between  distributees,  the  county 
court  must  judge  as  to  fitness  for  the 
trust,  and  should  exercise  a  sound  dis- 
cretion in  the  interest  of  the  distribu- 
tees generally  of  the  estate.  Bridg- 
man V.  Bridgman,  30  W.  Va.  212,  3 
S.  E.  580. 

ee.    Disqualifjdng   Conditions, 
(aa)   Prejudice  or  Hostility. 

If  one  of  the  distributees  applying  is 
hostile  to  the  others,  or  a  part  of  them, 
this  will  ordinarily  be  sufficient  to  jus- 
tify the  court  in  refusing  to  appoint 
him.  Bridgman  v.  Bridgrman,  30  W. 
Va.  212,  3  S.  E.  580. 
(bb)     Nonresidence. 

While  nonresidence  is  not  in  itself 
an  objection  which  would,  under  all  cir- 
cumstances, justify  the  court  in  refus- 
ing to  appoint  a  nonresident  distribu- 
tee the  administrator  of  an  estate,  yet 
it  is  a  serious  objection  for  obvious 
reason.  It  is  a  matter  of  sound  dis- 
cretion.    If  there  are  '•reditors  of  the 
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deceased  in  this  state,  and  if  the  dis- 
tributees live  in  this  state,  it  might  be 
indiscreet  and  improper  to  give  admin- 
istration to  a  nonresident;  but  when 
the  facts  are  otherwise,  there  may  be 
no  valid  grounds  for  objection.  Bridg- 
man  v.  Bridgman,  30  W.  Va.  212,  3  S. 
E.  580;  Ex  parte  Barker,  2  Leigh  719. 
(4)  Effect  When  No  Distributees  Ap- 
ply. 

See  post,  "Persons  Other  than  Dis- 
tributees," II,  B,  3,  b. 
(6)    Waiver  of  Right  to  Appointment. 

Any  of  the  distributees  entitled  to 
appointment  may  at  any  time  waive 
their  right  to  qualify  in  favor  of  any 
other  person  to  be  designated  by  them. 
Va.  Code  (1887),  §  2635. 
(6)  Effect  of  Appointment  Prior  to 
Lapse  of  Thirty  Dasrs. 

The  fact  that  a  person  other  than 
a  distributee,  as  for  instance  the  near- 
est of  kin  at  the  time  competent  to  ac- 
cept the  appointment,  is  appointed  ad- 
ministrator or  administratrix,  prior  to 
the  lapse  of  thirty  days  after  the  death 
of  the  intestate,  is  not  sufficient 
grounds  to  render  the  appointment  in- 
Talid,  although  if  there  be  no  distribu- 
tee who  is  of  age,  such  distributee  upon 
proper  application  may  be  substituted 
if  a  resident  of  the  state,  and  not 
otherwise  disqualified.  Thompson  v. 
Nowlin,  51  W.  Va.  346,  41  S.  E.  178, 
citing  Bridgman  v.  Bridgman,  30  W. 
Va.  212,  3  S.  E.  580. 
b.  Persons  Other  than  Distributees. 
(1)    In  General. 

Should  one  or  more  of  the  distribu- 
tees fail  to  apply  for  a  grant  of  ad- 
ministration upon  the  estate  of  an 
intestate  within  thirty  days  of  the  de- 
cease of  the  latter,  it  seems  that  the 
court,  or  clerk,  as  provided  in  Virginia, 
may  grant  administration  to  one  or 
more  of  the  creditors  or  to  any  ot4ier 
person.  Va.  Code  (1887),  §  2639;  W. 
Va.   Code   (1899),  ch.  85,  §  4,  p.  730. 

Meaning  of  Term  "Any  Other  Per- 
son."— In  Hutchinson  v.  Pretty,  13 
Gratt    89,    Lee,   J.,    after    quoting    the 


statute:  "The  court  may,  however,  at 
any  time  afterwards  revoke  such  order, 
and  allow  any  other  person  to  qualify 
as  executor  or  administrator," — said: 
"But  these  terms,  *any  other  person/ 
must  necessarily  have  some  limitation, 
and  this  is  to  be  found  only  in  the 
sound  discretion  of  the  court  to  which 
must  be  referred  the  fitness  or  suitable- 
ness of  the  party  applying,  and  the 
time  and  circumstances  of  his  applica- 
tion." See  also,  Bridgman  v.  Bridg- 
man, 30  W.  Va.  212,  3  S.  E.  580. 

(8)    Creditors. 

A  creditor,  since  the  act  of  1792,  has 
no  preference  over  any  other  person, 
in  an  application  for  administration 
upon  an  intestate's  estate;  but  every 
case  must  depend  upon  its  own  circum- 
stances. M'Candlish  v.  Hopkins,  6 
Call  208. 

By  statute  it  is  provided  that  if  no 
distributees  apply  for  administration 
within  thirty  days  from  the  death  of 
the  intestate,  the  court,  or,  as  provided 
by  the  Virginia  statute,  the  clerk,  may 
grant  administration  to  one  or  more  of 
the  creditors,  or  to  any  other  person. 
Va.  Code  (1887),  §  2639;  W.  Va.  Code 
(1899),    ch.    85,    §    4,   p.   730. 

After  the  expiration  of  the  thirty 
days,  within  which  by  statute  the  hus- 
band or  wife  is  first  entitled  to  adminis- 
tration, a  wider  discretion  is  vested  in 
the  court,  and  it  may  appoint  a  cred- 
itor or  a  stranger,  if  no  distributee 
applies;  but,  if  a  distributee  then  ap- 
plies, he  is  entitled  to  the  preference. 
Bridgman  v.  Bridgman,  30  W.  Va.  212, 
3  S.   E.  580. 

(8)    Executors  of   Deceased  Adminis- 
tratrix. 

It  seems  that  where  a  widow,  who 
administers  upon  the  estate  of  her  de- 
ceased husband,  dies,  the  executors  of 
the  widow  upon  due  application  will 
be  ent'tled  to  have  the  estate  of  the 
husband  which  has  not  been  adminis- 
tered committed  to  them.  Cutchin  v. 
Wilkinson,  1  Call  1.  See  also,  Hen- 
dren  v.  Colgin,  4  Munf.  231. 
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(4)  Executrix  Nominated  in  Will  on 
Death  of  Administratrix. 
An  executrix  declined  to  qualify  as 
such  and  agreed  that  administration 
with  the  will  annexed  should  be  granted 
to  her  daughter,  reserving  the  right  to 
qualify  after  her  daughter's  death. 
Held,  that  the  nomination  of  the  execu- 
trix in  the  will  did  not  give  her  any 
preferable  right  to  the  administration 
de  bonis  non  with  the  will  annexed  on 
the  death  of  her  daughter.  Thornton 
V.  Winston,  4  Leigh  152. 

4.    Application. 

Time  for  Application. — ^Where  an 
executor  has  been  removed  from  of- 
fice and  an  administrator  de  bonis  non 
has  been  substituted  in  his  place,  an- 
other person  having  equal  right  with 
the  substituted  administrator  can  not 
come  in  at  a  subsequent  term  and  be 
allowed  to  administer,  the  power  of 
the  court  over  the  subject  having 
ceased.  Ex  parte  Clarke,  2  Va.  Cas. 
230. 

C.  QUALIFICATION. 
1.   Necessity  and  Manner  of  Qualify- 
ing. 

In  order  that  a  person  appointed  by 
a  will  executor  thereof  shall  have  the 
full  powers  of  an  executor,  it  is  essen- 
tial that  he  shall  qualify  as  such  by 
taking  an  oath  and  giving  bond  in 
which  or  before  the  clerk  by  whom  the 
will  or  an  authenticated  copy  thereof 
is  admitted  to  record.  Va.  Code 
(1887),  p.  379. 

I.  Oath. 

See  the  title  OATH. 

Executors  and  administrators  are 
also  required  to  take  an  oath  of  of- 
fice, the  form  of  which  is  prescribed 
by  statute.  Va.  Code,  1887,  §  2638;  W. 
Va.  Code,  1899,  ch.  85,  §  3,  p.  729. 

8.   Bond  and   Security. 

An  administrator  is  required  to  give 
bond  with  security  for  the  faithful  dis- 
charge of  the  duties  of  his  office.  By 
statute  an  executor  is  also  required  to 
give  bond  with  security,  but  the  secu- 


rity may  be  dispensed  with  by  the  will. 
See      post,       "Administration      Bond," 

IV,  M. 

4.  Powers  before  Probate  or  Grant  of 
Administration. 

See  post,  "Sales,  Mortgages  and 
Pledges,"    IV,    F. 

The  common-law  rule  as  to  the  pow- 
ers of  an  executor  or  administrator  be- 
fore qualification  has  been  greatly 
modified  by  statute,  and  is  restricted 
in  Virginia  to  the  burial  of  the  dece- 
dent, payment  of  reasonable  funeral 
expenses,  and  the  performance  of  such 
acts  as  are  necessary  for  the  preserva- 
tion of  the  estate.  Monroe  v.  James, 
4  Munf.  194.  See  Va.  Code  (1887),  p. 
593. 

Sale  before  Qualification. — The  pro- 
vision of  the  Code  of  1879,  §§  21,  23, 
p.  379,  ch.  104,  were  construed  so  as 
to  mean  that  a  sale  by  an  executor 
named,  who  had  not  qualified  and  died 
before  qualification,  was  void  as  against 
an  executor  who  afterwards  qualified, 
Monroe  v.  James,  4  Munf.  194. 

Thus  a  sale  of  property  belonging 
to  the  estate  of  a  testator  by  a  person 
named  as  one  of  the  executors,  but 
who,  at  the  time  of  such  sale  had  not 
qualified,  and  who  afterwards  died 
without  having  qualified,  is  void  against 
the  executor  who  did  qualify,  although 
such  sale  was  made  for  valuable  con- 
sideration and  at  a  time  when  there 
was  no  qualified  executor.  Monroe  v, 
James,  4  Munf.  194. 

To  conform  to  the  judicial  construc- 
tion, in  this  case  the  law  has  been 
amended  to-  its  present  form.     Gibson 

V.  Beckham,  16  Gratt.  321,  323. 

Sale  by  Part  of  Duly  Qualified  Ex- 
ecutors.— Where  two  out  of  three 
nominated  executors  qualify  and  sell 
and  convey  real  estate  to  the  pur- 
chasers, who  pay  the  purchase  money 
in  full,  and  after  the  sale  the  third 
qualifies  and  consents  to  the  sale  by 
sharing  the  commissions,  the  title  of 
the  purchaser  is  valid,  at  least  in 
equity.  Mills  v.  Mills,  28  Gratt.  442, 
491;  Va.  Code  (1887),  §  2663. 
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ff.  Effect  of  Failure  to  Qualify. 

Where  an  executor  refuses  or  fails 
to  qualify,  he  is  considered  as  having 
altogether  refused  the  executorship; 
and  this  refusal  relates  to  the  death  of 
the  testator.  As  to  him,  the  will  is 
considered  as  having  never  been  made; 
and,  thus,  the  only  foundation  of  his 
authority  being  done  away  with,  all  his 
acts  are  invalidated.  Monroe  v.  James, 
4  Munf.  194. 

6.  Injunction  to  Restrain  Qualification. 
See    generally,    the    title    INJUNC- 
TIONS. 

A,  named  in  the  will  of  B  as  execu- 
trix, being  insane,  C  was  appointed  ad- 
ministrator with  the  will  annexed.  The 
said  A  being  afterwards  restored  to 
sanity,  moved  the  county  court  of  X 
county  to  revoke  the  letters  of  admin- 
istration granted  to  C  and  to  permit 
her  to  qualify  as  executrix  under  the 
will,  of  which  motion  C  had  due  notice. 
C,  having  theretofore  instituted  a  suit 
in  equity  in  the  circuit  court  of  X 
county  to  construe  the  will  and  deed, 
and  for  directions  of  the  court  in  the 
disbursement  of  the  funds  of  the  es- 
tate in  his  hands,  filed  his  petition  in 
said  suit,  praying  an  injunction  re- 
straining A  from  further  prosecut- 
ing the  motion.  Held,  that  the  circuit 
court  did  not  have  jurisdiction  to  en- 
join the  qualification  as  executrix  of  A 
under  the  will.  Stone  v.  Simmons  (W 
Va.),  48  S.  E.  841. 

7.  Appeal  from  Judgment  Refusing  to 

Permit  Executor  to  Qualify. 
An  appeal  as  of  right  lies  to  the  cir- 
cuit court  from  the  judgment  of  a 
county  court  refusing  to  permit  a  per- 
son named  as  executor  in  a  will  to 
qualify  as  such  without  giving  security. 
Fairfax  v.  Fairfax,  7  Gratt.  36. 

D.  JURISDICTION    AND    VENUE. 

See  generally,  the  titles  JURISDIC- 
TION; VENUE. 
1.    Conflict  of  Lraws. 

See  generally,  the  title  CONFLICT 
OF  LAWS,  vol.  3,  p.  100. 

Where  a  resident  of  Kentucky  died) 


intestate  there,  having  no  estate  in 
Virginia  but  a  claim  on  the  common- 
wealth of  Virginia  for  moneys,  it  was 
held,  that  the  circuit  court  of  Henrico 
county,  wherein  was  the  seat  of  gov- 
ernment, had  jurisdiction  to  grant  ad- 
ministration of  such  decedent's  estate. 
Com.  V.  Hudgin,  2  Leigh  248. 

2.    Particular  Courts  Having  Jurisdic- 
tion. 

In  the  state  of  West  Virginia  the 
county  court,  and  the  clerks  thereof,  in 
vacation,  formerly  had  exclusive  origi- 
nal jurisdiction  in  all  probate  matters 
involving  the  probate  of  wills,  and  the 
ordinary  administrative  proceedings 
involved  in  the  administration  of  es- 
tates. Stone  V.  Simmons  (W.  Va.),  48 
S.  E.  841. 

Formerly  the  county  court  in  Vir- 
ginia was  a  court  of  general  jurisdic- 
tion in  regard  to  probates  and  the 
ig:rant  of  administrations;  it  had  juris- 
diction of  the  whole  subject  matter, 
and  if  error  was  made  in  taking  juris- 
diction of  a  particular  case,  the  order 
was  not  generally  void,  but  only  void- 
able on  citation  or  appeal,  and  could 
not  be  questioned  collaterally.  The 
only  exception  to  the  above  rule  was 
where  the  supposed  testator  or  in- 
testate was  alive,  or  where,  if  dead,  he 
had  a  personal  representative  in  be- 
ing when  administration  was  granted 
upon  his  estate.  Andrews  v.  Avory,  14 
Gratt.  229,  73  Am.  Dec.  355. 

In  the  case  of  .a  person  dying  in- 
testate, the  jurisdiction  to  hear  and  de- 
termine the  right  of  administration  of 
his  estate  shall  be  in  the  same  court  or 
before  the  same  clerk  who  would  have 
jurisdiction  as  to  the  probate  of  his 
will,  if  there  was  a  will.  Va.  Code, 
1904,  ch.  119,  §  2639,  p.  1352. 

In  case  of  a  person  dying  intestate, 
the  jurisdiction  to  hear  and  determine 
the  right  of  administration  of  his  es- 
tate shall  be  in  the  court  which  would 
have  jurisdiction  as  to  the  probate  of 
his  will,  if  there  was  a  will.  W.  Va. 
Code,  1899,  ch.   85,  §  4,  p.  730. 


Executors  and  Administrators 


513 


3.  Grant  of  Administration  d.  b.  n. 

Sec  post,  "Administrators  De  Bonis 
Non  or  with  the  Will  Annexed,"  V. 

When  administration  of  a  dece- 
dent's estate  has  been  duly  granted  by 
any  court  of  competent  jurisdiction, 
that  same  court  only,  upon  the  death 
of  the  administrator,  has  jurisdiction 
to  grant  administration  de  bonis  non. 
Ex  parte  Lyons,  2  Leigh  761. 

Upon  Death  of  Administrator  d.  b. 
n.  Where  Court  Appointing  Had  No 
Jurisdiction. — Upon  the  death  of  an  ad- 
ministrator de  bonis  non,  to  whom  ad- 
ministration was  granted  by  a  court 
having  no  jurisdiction,  there  being  no 
conflicting  right  in  existence,  it  is  com- 
petent for  the  court  to  grant  adminis- 
tration which  might  in  the  ftrst  instance 
have  rightfully  exercised  jurisdiction. 
Burnley  v.  Duke,  2  Rob.  102. 

i.    Venue. 
Place  of  Residence  as  Determining. 

— In  granting  administration,  the  place 
of  residence  of  the  intestate  gives  juris- 
diction to  the  local  courts.  If  the  in- 
testate had  no  known  place  of  resi- 
dence, then  the  place  of  his  death  gives 
jurisdiction,  or  the  place  where  his 
estate  lies.  Ex  parte  Barker,  2  Leigh 
719. 

K    VALIDITY   AND    EFFECT    OF 

APPOINTMENT. 
1.    Presumption    as    to    Regularity  of 

Grant 

In  a  suit  in  equity  by  devisees 
against  an  administrator  with  the  will 
annexed  and  a  purchaser  from  him,  the 
court  will  presume  the  grant  of  ad- 
ministration to  be  regular,  unless  its 
regularity  be  drawn  in  question  by  the 
pleadings.  Thompsons  v.  Meek,  7 
Leigh  419. 

S.     Appointment   under    Authority    of 
Confederate  Government. 

See  generally,  the  title  CONFED- 
ERATE STATES,  vol.  3,  p.  53. 

Where  an  administrator  was  ap- 
pointed in  Greenbrier  county,  West 
Virginia,   under   the   authority    of    the 


confederate  government  of  Virginia,  it 
was  held,  that  he  could  lawfully  perform 
the  functions  of  his  office  as  such,  and 
that  his  acts  were  valid  until  he  was 
succeeded  by  a  lawfully  constituted 
administrator  appointed  under  the 
laws  of  West  Virginia.  Clay  v,  Rob- 
inson, 7  W.  Va.  348. 

In  Caperton  v.  Ballard,  4  W.  Va.  420, 
it  was  held,  that  the  granting  of  let- 
ters of  administration  by  the  county 
court  of  Monroe  county  in  1863  was 
an  act  of  a  tribunal  in  rebellion  against 
the  United  States,  and  hence  illegal 
and  void. 

3.  Grant  Where  Will  Exists  Contain- 
ing Appointment 

In  Manns  v,  Flinn,  10  Leigh  03,  the 
court  held,  that  the  grant  of  adminis- 
tration as  upon  an  intestacy  where  a 
will  exists,  though  not  ostensible,  was 
void,  or  a  nullity  quoad  the  executor. 
See  also,  Gibson  v,  Beckham,  16  Gratt. 
321,  325. 

A  suit  ,was  instituted  in  Virginia 
against  a  citizen  of  Louisiana,  who  ap- 
peared and  filed  his  answer  but  died 
before  a  final  decree  was  rendered. 
On  motion  of  the  complainant,  repre- 
senting that  the  defendant  had  died  in- 
testate out  of  Virginia,  leaving  prop- 
erty in  Virginia,  an  administrator  was 
duly  appointed,  the  suit  revived,  and  a 
decree  rendered  against  him.  On  the 
faith  of  this  decree,  a  judgment  was 
rendered  against  the  executors  of  the 
decedent  in  Louisiana  by  the  court  of 
probate  of  New  Orleans  and  was 
partly  satisfied  by  them.  Held,  that 
in  a  suit  in  Virginia  against  the  heirs 
for  the  balance  of  the  judgment,  the 
executors  having  fully  administered 
and  paid  over  to  them,  the  court  will 
not  take  notice  of  any  false  suggestion 
or  irregularity  in  the  appointment  of 
the  Virginia  administrator,  even  though 
it  should  appear  that  the  decedent  did 
not  die  intestate,  and  left  no  estate  in 
Virginia.  De  Ende  v.  Wilkinson,  2 
Pat.  &  H.  663.  See  generally,  the  ti- 
tle JUDGMENTS  AND  DECREES. 
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i.  Where  Decedent  Lived  and  Died 
Out  of  State  without  EsUte  in  It. 
Administration  granted  where  the 
deceased  lived  and  died  out  of  the 
state,  and  left  no  estate  within  it,  is 
not  void  but  voidable.  Andrews  v. 
Avory,  14  Gratt.  229,  73  Am.  Dec.  355. 
See  post,  "Foreign  Executors  and  Ad- 
ministrators," VII. 

5.  Failure  to  State  of  Record  Fact  of 

Renunciation  of   Executor  as   Af* 

fecting. 
A  court  of  probate  receives  proof  of 
a  will  and  admits  it  to  record,  and  six 
months  afterwards  grants  administra- 
tion with  the  will  annexed;  and  it  does 
not  appear  by  the  record  of  the  court 
of  probate  that  the  executors  named 
in  the  will  had  ever  renounced.  Held, 
the  failure  to  state  such  renunciation 
upon  the  record  does  not  make  the 
grant  of  administration  absolutely 
void.   Thompsons  v.  Meek,  7  Leigh  419. 

6.  Validity  of  Acts  under  Irregular  Ap- 

pointment. 

It  seems  that  an  administrator  ap- 
pointed and  qualified  by  a  court  of 
competent  authority  is  the  lawful 
representative  of  the  personal  estate 
until  his  appointment  is  rescinded, 
though  another  had  a  better  right  to 
be  administrator.  Royall  v.  Eppes,  2 
Munf.  479. 

Where  the  appointment  of  a  personal 
representative  is  merely  voidable,  but 
not  void,  acts  done  under  such  appoint- 
ment are  valid,  though  the  appointment 
is  afterwards  revoked  as  having  been 
improperly  made.  Fisher  v.  Bassett, 
9  Leigh  119,  33  Am.  Dec.  227. 

7.  Effect  upon  Debt  of  Grant  of  Ad- 

ministration    to     Debtor     of     In- 
testate. 
See  ante,  "Debtors,"  II,  B,  2,  e. 
S.  Effect  of  Appointment  by  Clerk,  and 
Necessity  of  Confirmation. 
See    generally,    the     title     CLERKS 
OF  COURT,  vol.  2,  p.  834. 

Where  the  clerk  of  the  county  court, 
during  the  recess  of  the  regular  ses- 
sions of  court,  appoints  an  administra- 


tor, taking  from  him  the  necessary 
bond,  the  powers  of  such  administra- 
tor are  not  inchoate,  needing  confirma- 
tion by  the  court  before  he  can  act; 
but  he  becomes  at  once  administrator 
as  of  right  and  in  fact  for  the  time  be- 
ing, and  who  may  and  should  at  ooce 
proceed  to  discharge  the  duties  of  his 
office.  If  his  appointment  is  not  con- 
firmed, yet,  if  valid  in  the  beginnin,', 
the  order  of  appointment  made  by  the 
clerk  should  not  be  set  aside  and 
annulled,  but  the  court  should  revoke 
his  letters  of  administration,  or,  rather, 
order  that  his  powers  cease.  Rayburn 
V.  Rayburn,  34  W.  Va.  400,  12  S.  E. 
493. 

9.   Collateral  Attack. 

It  was  formerly  well  settled  that  the 
county  court  was  a  court  of  general 
jurisdiction  in  regard  to  probates  and 
the  grant  of  administrations;  that  it 
had  jurisdiction  in  regard  to  the  whole 
subject  matter;  and  that  though  it 
might  err  in  taking  jurisdiction  of  a 
particular  case,  yet  the  order  was  gen- 
erally not  void,  but  only  voidable  on 
citation  or  appeal,  and  could  not  be 
questioned  in  any  collateral  proceed- 
ing. Burnley  v.  Duke,  2  Rob.  102; 
Fisher  v.  Bassett,  9  Leigh  119,  33  Am. 
Dec.  227;  Cox  v.  Thomas,  9  Gratt.  323; 
Schultz  V.  Schultz,  10  Gratt.  358,  60 
Am.  Dec.  335;  Hutcheson  v.  Priddy,  1*3 
Gratt.  85;  Andrews  v.  Avory,  14  Gratt. 
229,  73  Am.  Dec.  355,  overruling  Ex 
parte  Barker,  2  Leigh  719. 

Where  a  county  court,  having  gen- 
eral jurisdiction  to  grant  administra- 
tion, commits  an  estate  to  the  sheriff 
for  administration  before  the  expira- 
tion of  three  months  from  the  death  of 
the  testator  or  intestate,  the  act  of  the 
court  in  so  committing  the  estate  can 
not  be  questioned  in  any  collateral  pro- 
ceeding. Hutcheson  v.  Priddy,  12 
Gratt.  85. 

But  the  appointment  of  an  admin- 
istrator is  absolutely  void,  and  may  be 
collaterally  attacked,  where  the  letters 
of  administration    previously     granted 
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are  still  in  force,  or  where  there  is  a 
will  naming  an  executor  who  is  alive 
and  competent  to  act,  or  where  the 
grant  of  administration  was  made  on 
the  estate  of  a  person  supposed  to  be 
dead,  but  who  was  in  fact  alive.  An 
drews  v.  Avory,  14  Gratt.  229,  73  Am.- 
Dec.  355. 

10.  Review  of  Order  of  Appointment 
or  Refusal 

The  court,  to  which  an  appeal  is 
taken  from  an  order  granting  letters  of 
administration,  ought  not  to  take  into 
consideration,  in  deciding  upon  such 
appeal,  the  comparative  merits  of  the 
grantee,  and  of  the  party  who  opposed 
him,  as  candidates  for  the  office,  unless 
it  appear  by  some  evidence  from  the 
record,  that  a  motion  for  the  appoint- 
ment of  such  opposing  party  was  sub- 
stantially made  in  the  court  below. 
Bohn  V.  Sheppard,  4  Munf.  403. 

An  appeal  from  an  order  of  court 
granting  administration  of  an  estate, 
being  taken  before  the  court  has  pro- 
ceeded to  direct  bond  and  security  to 
be  given,  or  to  prescribe  the  amount  of 
the  bond,  is  premature,  and  ought  to 
be  dissmissed  as  improvidently  al- 
lowed. Bohn  V.  Sheppard,  4  Munf. 
403. 

11.  Letters  of  Administration — Neces- 
sity. 

The  certificate  of  probate  or  of  ad- 
ministration, granted  by  a  court  of  this 
state  and  attested  by  the  clerk,  will 
enable  the  executor  or  administrator 
to  act,  and  may  be  given  in  evidence  in 
any  court  of  this  commonwealth.  Dick- 
inson V.  McCraw,  4  Rand.  158.  See 
also,  Va.  Code,  1887,  §  2646. 

F.  TERMINATION  OF  OFFICE. 
1.   Removal  or  Revocation  of  Letters, 
a.    Jurisdiction. 

Although  the  court  of  probate  has 
jurisdiction  to  revoke  letters  of  an  ex- 
ecutor or  administrator,  this  power  is 
sometimes  exercised  by  a  court  of 
equity,  where  it  has  acquired  jurisdic- 
tion of  the  estate  on  other  grounds.    11 


Am.  &  Eng.  Ency.  Law  (2d  Ed.)  815. 
Sec  also,  Walters  v.  Hill,  27  Gratt.  3881 

b.  Necessity  of  Notice. 

It  was  formerly  held,  that  the  countjp 
court  could  not  revoke  a  sheriffs  ap- 
pointment as  administrator  and  grant 
administration  to  a  distributee  with- 
out notice  to  the  sheriff.  Hutcheson  t/. 
Priddy,  12  Gratt.  85. 

c.  Necessity  of  Setting  Aside  Letters 

Where  Grant  Void. 
The  granting  of  letters  of  adminis- 
tration by  the  county  court  of  Monroe 
county  in  1863  was  held  to  be  an  act 
of  a  tribunal  in  rebellion  against  the 
United  States,  and  hence  illegal  and 
void.  Consequently,  it  w#s  not  neces- 
sary to  set  aside  such  letters  of  ad- 
ministration by  a  competent  court  in 
order  to  give  effect  to  an  administra-. 
tion  granted  by  a  competent  tribunal^ 
Caperton  v.  Ballard,  4  W.  Va.  420.     - 

d.  Grounds  for  Removal  or  Revocation 

of   Letters. 

Negligence  in  Defending  Suits  against 
Estate. — Upon  a  proceeding  to  remove 
an  executor,  it  appeared  that  two  suits 
had  been  brought  against  the  estate  of 
the  testator  by  the  brother  of  the  ex- 
ecutor upon  claims  purporting  to  have 
been  due  to  the  father  of  the  executor, 
and  to  have  been  assigned  by  him  to 
his  brother.  These  claims  would,  if 
successfully  asserted,  have  consumed 
the  whole  estate  of  the  testator.  The 
executor  failed  and  refused  to  defend 
these  suits.  Held,  that  these  facts  war- 
ranted the  order  of  removal.  Rey- 
nolds V.  Zink,  27  Gratt.  29. 

Person  Other  than  Distributee  Ap- 
pointed Prior  to  Lapse  of  Thirty  Days 
from  Death  of  Intestate. — The  fact 
that  a  party,  who  is  the  nearest  of  kin 
at  the  time  competent  to  accept  the 
appointment,  is  granted  administration 
upon  the  estate  prior  to  the  lapse  of 
thirty  days  subsequent  to  the  death  of 
such  intestate,  does  not  make  the  ap- 
pointment invalid,  and  would  seem  not 
to  be  a  ground  for  removal.    Thomp- 
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son  V.  Nowlin,  51  W.  Va.  346,  41  N. 
E.    178. 

Where  Appointment  by  Clerk  Not 
Confirmed. — Where  the  appointment 
of  an  administrator  by  the  clerk  of  the 
county  court,  during  the  recess  of  the 
regular  sessions  of  such  court,  is  not 
confirmed,  yet,  if  valid  in  the  begin- 
ning it  should  not  be  set  aside  and 
annulled;  but  the  court  should  revoke 
his  letters  of  administration,  or  rather 
order  that  his  powers  cease.  Rayburn 
V.  Rayburn,  34  W.  Va.  400,  12  S.  E. 
493. 

Request  as  Furnishing  Grounds. — 
The  plaintiff  being  both  heir  and  ad- 
ministrator, and  seeking  to  be  relieved 
as  administrator,  will  not  be  entitled 
to  such  relief,  unless  he  will  do  equity 
as  heir.  Haydon  v.  Goode,  4  Hen.  & 
M.  460. 

2.    Appeal  from  Order  Revoking  Let- 
ters. 

An  appeal  as  of  right  lies  from  the 
county  to  the  superior  courts  in  the 
case  of  an  order  revoking,  absolutely 
or  conditionally,  the  powers  of  an  ex- 
ecutor or  administrator,  with  a  view  to 
the  appointment  in  his  stead  of  an  ad< 
ministrator  de  bonis  non,  or  to  the 
committing  of  the  estate  to  the  sheriff. 
Atkinson  v.  Christian,  3  Gratt.  448. 

Q.    REAPPOINTMENT. 

Since  the  orders  of  a  court,  remain 
within  its  breast  during  the  session  of 
the  court  or  during  the  same  term,  a 
probate  court  may,  during  the  same 
term,  appoint  an  administrator,  revoke 
his  appointment,  and  reappoint  him 
with  additional  administrators.  Lingle 
V,    Cook,   32    Gratt.   262. 

III.  Assets. 

See  post,  "Collection  of  Assets,"  IV, 
E.  4. 

A.    GENERAL  CONSIDERATION. 
1.   Realty  and  Personalty  as  Constitut- 
ing. 
Since  the  Code  of  1849  of  Virginia 
the  real  as  well  as  the  personal  estate 


of  the  decedent  is  made  assets  for  the 
payment  of  all  classes  of  debts.  While 
the  personal  estate  is  the  primary  fund 
for  that  purpose,  the  real  estate  is  not 
only  the  secondary  fund  but  it  is  equally 
liable  with  the  personal  fund  for  the 
payment  of  all  debts.  Therefore,  since 
the  adoption  of  the  Code,  there  can  be 
no  right  of  substitution  or  subroga- 
tion against  the  real  estate  by  cred- 
itors who  have,  by  reason  of  the  bar 
of  the  statute  of  limitations,  lost  their 
right  to  charge  it  directly,  although 
they  may  have  a  subsisting  judgment 
against  the  personal  representative  of 
the  decedent  and  be  thus  entitled  to 
charge  the  personal  fund  if  there 
be  one.  Saddler  v.  Kennedy,  26  VV. 
Va.  637. 

8.  Judgment  as  Admission  of  Assets. 

Although  a  judgment  at  law  against 
an  executor  amount  to  an  admission 
of  assets,  and  a  court  of  equity  will 
not  relieve  against  that  consequence, 
yet  it  would  not,  by  an  original  de- 
cree, charge  an  executor  on  that 
ground.  White  v.  Bannister,  1  Wash. 
166. 

B.  PERSONALTY. 

1.  In  General. 

The  personalty  of  a  decedent  is  by 
statute  made  assets  for  the  payment  of 
all  classes  of  debts.  Saddler  v.  Ken- 
nedy, 26  W.  Va.  637. 

2.  Nature  of  Title. 

See  post,  "Title  and  Control  over 
Personalty,"   V,   C,   2,  a. 

The  legal  title  to  a  decedent's  assets 
in  the  personal  representative's  hands 
for  administration,  whencesoever  arisen, 
is  in  the  personal  representative. 
Brockenbrough  v.  Turner,  78  Va.  438; 
Richardson  v.  Donehoo,  16  W.  Va.  685; 
Laidley  v.  Kline,  8  W.  Va.  218. 

Personal  property  on  the  death  of 
the  owner  does  not  devolve  upon  the 
distributees,  but  upon  the  executor  or 
administrator.  Brent  v.  Washington, 
18   Gratt.   526. 

3.  Character  in  Which  Acquired. 
The    personal    representative    of   tlie 
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accommodation  endorser  of  a  nego- 
tiable note  protested  for  nonpayment, 
can  only  acquire  the  note,  whether  by 
purchase  or  payment,  in  his  fiduciary 
character.  Burton  v.  Slaughter,  26 
Gratt.  914. 

i.   Choses  in  Action. 

a.  Salary  Due. 

A  was  on  March  25th,  1875,  elected 
judge  of  the  eighth  judicial  circuit,  to 
fill  a  vacancy  in  a  term  which  would 
have  expired  December  31st,  1878.  The 
term  of  a  circuit  judge  is  eight  years. 
In  December,  1872,  the  legislature 
passed  an  act  that  all  judges  elected  to 
fill  vacancies  should  be  for  the  unex- 
pired terms  of  their  predecessors. 
When  A  was  elected,  a  circuit  judge's 
salary  was  $2,000;  but  in  March,  1878, 
an  act  of  assembly  was  passed  re- 
ducing it  to  $1,600  after  January  1st, 
1879.  At  a  re-election  of  circuit  judges, 
in  December,  1878,  A  was  re-elected 
judge  of  that  circuit;  was  commis- 
sioned, received  the  reduced  salary 
without    objection    after    January    1st, 

1879,  till  his  death,  which  occurred 
March  4th,  1880.  On  petition  by  his 
administrator  against  the  auditor,  to 
recover  the  difference  between  the 
original  and  the  reduced  salaries  from 
January   1st,   1879,    until     March     4th, 

1880,  it  was  held,  that  the  administrator 
of  A  wJis  entitled  to  recover.  Monta- 
gue V.  Massey,  76  Va.  307. 

b.  Debt  Secured  by  Trust  Deeds. 
See    generally,     the     title     MORT- 
GAGES AND  DEEDS  OF  TRUST. 

Where  a  debt  is  secured  by  a  trust 
deed,  an  heir  at  law  of  the  creditor  is 
not  entitled  to  a  part  of  the  debt  se- 
cured by  the  trust  because  he  is  one 
of  the  heirs  at  law.  Upon  the  death  of 
the  cestui  que  trust,  the  debt  secured 
by  the  trust  deed  goes  to  the  personal 
representative  and  not  to  the  heir. 
Curry  v.  Hill,  18  W.  Va.  370. 

c.  Bond^  Taken  for  Proceeds  of  Sale 

of  Estate. 
A   bond   taken   by   an   administrator 
for  proceeds  of  sales  of  his  intestate's 


estate,  is  to  be  considered  as  the  prop- 
erty of  the  estate,  at  least  until  the  ad- 
ministrator has  settled  his  account  and 
a  balance  is  found  in  his  favor.  Pul- 
liam  V.  Winston,  5  Leigh  324. 

d.  Choses  of  Wife  Reduced  into  Pos- 

session by  Husband. 

See  generally,  the  title  HUSBAND 
AND  WIFE. 

A  guardian  and  administratrix  who 
had  executed  official  bonds,  made  a  set- 
tlement with  the  husband  of  her  ward 
and  the  distributee,  and  executed  her 
bond  to  the  husband  for  the  amount 
found  due  on  the  settlement.  The  hus- 
band afterwards  died,  his  wife  surviv- 
ing him,  and  the  bond  remained  un- 
paid. The  court,  consisting  of  foui 
judges,  equally  divided  upon  the  ques- 
tion, whether  this  was  a  reduction  oi 
the  chose  in  action  of  the  wife  into  pos- 
session by  the  husband,  so  that  his  ad- 
ministrator would  be  entitled  to  the 
debt;  or  whether  it  survived  to  the 
wife.  Yerby  v.  Lynch,  3  Gratt.  460, 
cited  in  Harcum  v.  Hudnall,  14  Gratt. 
369,  380;  White  v.  Gouldin,  27  Gratt. 
503,  507;  Ware  v.  Ware,  28  Gratt.  670, 
673,  676;  Smith  v.  Blackwell,  31  Gratt. 
291,  298;  Sherrard  v.  Carlisle,  1  Pat. 
&  H.  31,  32;  Bank  v.  Holland,  99  Va. 
495,  39  S.  E.  126;  foot-note  to  Dold 
V.  Geiger,  2  Gratt.  98;  Governor  v. 
Hinchman,   1   Gratt.   156. 

e.  Claims  against  the  Government. 
The   executor   of   a   deceased   officer 

and  his  widow  preferred  conflicting 
claims  at  the  treasury  of  the  United 
States  for  the  arrears  of  pay  accrued 
to  the  officer  during  his  life,  under  the 
act  of  congress  of  May  15,  1828.  The 
officers  of  the  treasury  rejected  the 
claim  of  the  executor  and  paid  the 
money  to  the  widow.  Held,  that  even 
if  the  payment  to  the  widow  was 
wrong,  the  executor  could  not  main- 
tain an  action  for  the  money  against 
her,  there  being  no  privity  between 
them,  but  his  remedy  was  against  the 
treasury.  Burton  v.  Burton,  10  Leigh 
597. 
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6.  Damage  Recovered  by  Administra- 
tor for  Wrongful  Death  of  In- 
testate. 

See  generally,  the  title  DEATH  BY 
WRONGFUL  ACT,  vol.  4,  p.  226. 

Under  Va.  Code,  1873,  ch.  145,  §  9, 
providing  for  the  distribution  of  dam- 
ages recovered  in  an  action  by  an  ad- 
ministrator for  the  killing  of  his  in- 
testate, money  received  on  compro- 
mise of  such  action,  after  paying  costs 
and  attorney's  fees  is  assets  in  the 
hands  of  the  administrator  to  be  dis- 
posed of  according  to  the  statute  of 
distributions.  Powell  v.  Powell,  84 
Va.  415,  4  S.  E.  744. 

6.  Property  Purchased  with  Funds  of 

Estate.  j 

Where  a  widow  executrix  purchases ! 
slaves  for  the  estate  of  her  husband  j 
with  money  left  by  him  for  that  pur- 
pose but  afterwards  holds  them  as  her  i 
own  and  applies  their  profits  to  her  ^ 
own  use,  she  is  to  be  considered  a ' 
trustee  for  the  benefit  of  his  estate  and  ; 
responsible,  in  equity  but  not  at  law,  I 
to  his  legatees.  Redwood  v.  Riddick, 
4  Munf.  222. 

7.  Debts  Due  from  Executor  or  Ad- 

ministrator. 
A  debt  due  from  an  executor  or  ad- 
ministrator is  not  released  or  extin- 
guished, as  at  common  law,  by  his  ap- 
pointment, but  immediately  becomes 
assets  in  his  hands.  See  ante,  "EflFect 
upon  Debt  of  Grant  of  Administration 
to  Debtor  of  Intestate,"  II,  D,  7. 

8.  Partnership  Assets. 

See  generally,  the  title  PARTNER- 
SHIP. 

In  Greneral. — Upon  the  death  of  a 
partner  the  legal  title  to  the  partner- 
ship property  passes  to  the  survivirtg 
partner,  and  he  becomes  invested  with 
the  exclusive  right  to  its  possession, 
control,  and  disposition,  for  the  fol- 
lowing purposes:  To  convert  the  same 
into  money;  to  pay  the  debts  of  the 
partnership;  and  to  distribute  the  sur- 
plus between  himself  and  the  estate 
of  the  deceased  partner.     While  not  a 


trustee  properly  so-called,  he  is,  never- 
theless, a  trustee  in  a  certain  sense, 
and  subject  to  the  rules  and  principles 
of  equity  governing  such,  and  may  be 
compelled  by  creditors  of  the  part- 
nership and  the  representative  of  the 
deceased  partner  to  fulfill  his  obliga- 
tions as  surviving  partner.  Tennant 
V.  Dunlop,  97  Va.  234,  33  S.  E.  620. 

Good  Will.— See  generally,  the  title 
PARTNERSHIP. 

The  good  will  and  trade  marks  of 
a  partnership  are  partnership  property, 
and  must  be  accounted  for  by  the  sur- 
viving partner  the  same  as  the  other 
assets  of  the  firm.  Tennant  v,  Dun- 
lop, 97  Va.  234,  33  S.  E.  620. 

Estoppel  to  Deny  Title.— Where  one 
of  two  partners  qualifies  as  adminis- 
trator of  the  other,  and  there  is  per- 
sonal property  belonging  to  the  part- 
nership, which  had  been  bought  and 
used  for  partnership  purposes,  the  ad- 
ministrator can  not  question  the  title 
of  his  intestate  to  his  moiety  of  the 
property,  on  the  ground  that  it  ivas 
bought  and  used  for  gambling  pur- 
poses.   Watson  V.  Fletcher,  7  Gratt.  1. 

EUiuitable  Relief. — It  seems  that  a  bill 
in  equity  properly  lies  to  subject  the 
estate  of  a  secret  partner  in  trade,  to 
the  payment  of  a  debt  contracted  by 
the  ostensible  members  of  the  firm. 
Cocke  V.  Upshaw,  6  Munf.  464. 

9.    Legacies  and  Distributive  Shares. 

See   generally,   the   title   WILLS. 

In  Greneral. — Upon  the  death  of  a 
residuary  legatee,  the  right  to  sue  for 
his  share  of  the  residuum  devolves 
upon  his  personal  representatives,  not 
upon  his  children.  Hays  v.  Hays,  5 
Munf.   418. 

Bequests  by  One  to  Executors  of  « 
Decedent  for  Children  of  Latter. — 
Where  a  testator  bequeathed  a  sum  of 
money  to  the  executors  of  his  daugh- 
ter's husband  to  be  divided  among  her 
children  by  him,  it  was  held  to  be  a 
legacy  to  them  from  their  grandfather, 
and  not  assets  belonging  to  the  estate 
of  their  father  although  it  was  stated 
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in  the  will  that  the  object  of  the  be- 
quest was  to  make  up  their  mother's 
fortune,  part  of  which  was  not  paid  in 
her  lifetime,  nor  to  her  husband  after 
her  death.  Patton  v.  Williams,  3 
Munf.   59. 

10.  Funds  Arising  from  Special 
Charges  on  Realty. 

Where  a  testator  devises  land  with 
the  provision  that  the  devisees  shall 
pay  certain  sums  annually  to  the  ex- 
ecutors for  a  number  of  years,  to  be 
paid  by  the  executors  to  certain  per- 
sons named,  the  legacies  to  such  per- 
son are  not  general  and  payable  out 
()f  the  personal  assets,  but  are  payable 
only  by  means  of  the  charge  on  the 
land;  and  the  funds  arising  from  such 
charge  do  not  belong  to  the  personal 
estate  of  the  testator,  and  are  not, 
therefore,  subject  to  the  general  ex- 
ecutorial power  of  the  executor.  Jack- 
son r.  Updegraflfe,  1  Rob.  107. 

11.  .  Balance  of  Trust  Fund  Assigned 
by  Creditors  for  Benefit  of  Debtor's 
Family. 

See  generally,  the  title  TRUSTS 
AND  TRUSTEES. 

A  debtor  conveyed  all  of  his  prop- 
erty to  a  trustee  for  creditors  with  the 
usual  power  of  sale.  The  trustee  paid 
all  of  the  expenses  of  executing  the 
trust,  and  some  of  the  debts  in  full. 
Of  the  other  debts  he  paid  about  $1,600, 
leaving  about  $550  unpaid.  The  cred- 
itors entitled  to  this  unpaid  balance  as- 
signed it  to  the  trustee  for  the  benefit 
of  the  family  of  the  debtor,  who  was 
then  dead.  There  was  then  remaining 
in  the  hands  of  the  trustee  about  $440 
of  the  trust  fund.  Held,  that  such  bal- 
ance belonged  to  the  family  of  the 
debtor,  and  was  not  assets  which  would 
go  to  his  administrator.  Tennant  v, 
Headlee,  31  W.  Va.  585,  8  S.  E.  544. 
ISL  Insurance  Funds. 

As  to  the  right  of  the  personal  repre- 
sentative to  insurance  money,  see 
generally,  the  titles  ACCIDENT  IN- 
SURANCE, vol.  1,  p.  71:  FIRE  IN- 
SURANCE; LIFE  INSURANCE; 
M.\RINE    INSURANCE. 


a.  Life  Insurance. 

If  a  third  party  holding  a  policy  of 
insurance  on  the  life  of  a  decedent  col- 
lects and  retains  more  on  account  of 
it  than  he  is  entitled  to  under  the  law, 
it  is  the  duty  of  the  administrator  to 
require  him  to  account  for  the  excess, 
and  if,  through  his  failure  to  do  so, 
any  loss  has  resulted  to  the  estate  of 
the  decedent,  the  administrator  should 
be  ^charged  with  such  loss  in  his  ad- 
ministration account.  Beaty  v.  Down- 
ing, 96  Va.  451,  31  S.  E.  612. 

b.  Fire  Insurance. 

Insurance  against  loss  by  fire  payable 
to  the  legal  rcp.esentatives  of  the  in- 
sured is  assets  which  it  is  the  adminis- 
trator's duty  to  collect,  although  the 
property  insured  was  real  estate,  and 
was  destroyed  after  the  owner's  death. 
Georgia  Home  Ins.  Co.  v,  Kinnier,  28 
Gratt.    88. 

A  testator  left  his  plantation  to  his 
wife  for  life,  with  remainder  to  his 
children.  The  buildings  were  insured 
for  the  benefit  of  the  testator,  his  heirs 
and  assigns.  The  widow  occupied  the 
house  and  the  policy  was  kept  in  force. 
She  married  a  second  time,  and  after- 
wards the  buildings  were  entirely 
destroyed  by  fire.  Held,  that  the  insur- 
ance money  was  not  a  part  of  the 
inheritance,  but  was  personalty  belong- 
ing to  the  owners  of  the  building  ac- 
cording to  their  respective  rights. 
Haxall  V.  Shippen,  10  Leigh  536,  34 
Am.   Dec.   745. 

Where  the  personal  estate  of  a  de- 
cedent is  insufficient  to  pay  all  his 
debts,  his  administrator  has  an  insur- 
able interest  in  his  real  property  and 
a  right  to  recover  on  the  policy  in  case 
of  a  loss  by  fire  though  when  the  loss 
occurs  there  are  s^bundant  real  assets 
to  pay  all  the  decedent's  debts.  Shep- 
pard  V.  Peabody  Ins.  Co.,  21  W.  Va. 
368. 

A  house  was  insured  against  fire,  as 
being  leasehold  property  held  for 
ninety-nine  years,  renewable  forever, 
but  it  was,  in  fact,  held  by  the  assured 
in  fee  simple.     After  the  death  of  the 
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assured,  the  house  was  destroyed  by 
fire.  Held,  that  the  money  due  for  the 
loss  belonged  to  the  heirs  of  the  as- 
sured, and  not  to  his  administrator. 
Harrison  v.  Harrison,  4  Leigh  371. 

18.     Voluntary   Assignment   Not    Per- 
fected. 

See  generally,  the  titles  ASSIGN- 
MENTS, vol.  1,  p.  745;  ASSIGN- 
MENTS FOR  THE  BENEFIT  OF 
CREDITORS,  vol.   1,  p.  799.  -^ 

An  administrator  may  recover,  as  as- 
sets of  the  estate,  the  subject  of  a 
voluntary  assignment  which  was  not 
perfected  by  his  decedent.  Spooner 
V.  Hilbish,  92  Va.  333,  23  S.  E.  751. 

14.  Money  in  Possession  of  Wife  Prior 
to  Husband's  Death. 

See  generally,  the  title  HUSBAND 
AND  WIFE. 

A  wife  leaves  her  husband's  house, 
without  his  consent,  during  his  absence 
from  home,  and  goes  to  reside  with 
her  brother,  carrying  away  with  her 
a  sum  of  money  belonging  to  her  hus- 
band, which  she  applies  to  her  own 
use;  the  husband  dies,  and  his  adminis- 
trator exhibits  a  bill  in  chancery 
against  her,  praying  a  discovery  of  the 
amount  so  taken  away  by  her,  and  a 
decree  for  the  same.  Held,  that  the 
husband  during  his  life  would  not  be 
and  his  administrator  is  not,  entitled  to 
such  relief.  M'Cormick  v.  M'Cormick, 
7  Leigh  66. 

15.  Fixtures. 

See  the  title  FIXTURES. 

A  still,  not  fixed  to  the  freehold,  in 
a  house  which  might  be  injured  by  its 
removal,  is  personal  property,  and  goes 
to  the  executor,  not  to  the  heir.  Cren- 
shaw V.  Crenshaw,  2  Hen.  &  M.  22. 
IG.    Stock. 

See  generally,  the  title  STOCK  AND 
STOCKHOLDERS. 

That  stock  stands  on  the  transfer 
books  of  a  corporation  in  the  name  of 
the  deceased  person,  is  not  conclusive 
evidence  that  it  belongs  to  his  estate. 
As  it  is  equally  consistent  with  his  hav- 
incj   held   the    stock   as    collateral,    cir- 


cumstances clearly  indicating  that  it 
was  so  held  are  sufTictent  to  support  a 
finding  to  that  effect  by  a  commis- 
sioner, especially  when  it  is  shown  that 
the  deceased  person  kept  a  careful 
book  account  of  his  investments  which 
does  not  disclose  an  investment  in 
such  stock.  Van  Winkle  v.  Blackford, 
54  W.  Va.  621,  46  S.   E.  589. 

17.  Slaves. 

See  generally,  the  title  SLAVES. 

Formerly  it  was  held,  that  slaves 
from  their  nature  were  chattels.  And, 
though  in  the  hands  of  executors  they 
were  exempted  from  the  payment  of 
debts,  they  were  nevertheless  deemed 
assets.  They  were  real  estate  only  in 
particular  cases,  such  as  for  instance, 
descents.  Layne  v.  Norris,  16  Gratt. 
236;  Jones  v.  Brown,  4  Leigh  252;  God- 
win V.  Godwin,  4  Leigh  410;  Parker  v. 
Hewlett.  9  Leigh  511;  Ruddle  v.  Ben, 
10  Leigh  467;  Boyd  v.  Stainback,  i 
Munf.  305;  Patty  v.  Colin,  1  Hen.  & 
M.  519;  Crenshaw  v.  Crenshaw,  2  Hen. 
&  M.  22;  Anderson  v.  Fox,  2  Hen. 
&  M.  245;  Harrison  v.  Harrison,  1  Call 
419;  Woodley  v.  Abbey,  5  Call  336; 
Tucker  v.  Sweny,  Jeff.  5;  Waldcn  v. 
Payne,  1  Hen.  &  M.  519. 

18.  Legal  and  Equitable  Assets. 

There  has  been  much  confusion  in 
the  decisions  as  to  the  distinction  be- 
tween legal  and  equitable  assets,  but 
it  is  now  well  settled  that  assets  which 
go  to  the  executor  virtute  officii,  and 
which  may  be  reached  in  a  court  of 
law  by  creditors  of  the  estate,  fall 
within  the  designation  of  legal  assets; 
and  this  is  true  whether  the  property 
is  real  or  personal,  and  whether  the 
decedent's  interest  in  it  was  legal  or 
equitable.  An  equity  of  redemption  in 
personal  property  is  legal  assets.  Har- 
vey V.   Steptoe,   17   Gratt.   289. 

In  Virginia  the  moneys  arising  i^om 
the  sale  of  personal  property  are 
called  legal  assets  in  the  hands  of  an 
executor  or  administrator,  and  those 
which  arise  from  the  sale  of  real  prop- 
erty are  denominated  equitable  assets. 
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By  the  law  the  executor  or  adminis- 
trator is  required,  out  of  the  legal  as- 
sets, to  pay  the  creditors  of  the  estate 
according  to  the  dignity  of  their  de- 
mands, but  the  equitable  assets  are  ap- 
plied equally  to  all  the  creditors  in 
proportion  to  their  claim.  Backhouse 
V.  Patton,  30  U.  S.  (5  Pet.)  160,  8  L. 
Ed.  82. 

The  equity  of  redemption  of  personal 
chattels  is  equitable  assets,  though  the 
executor  redeems  them.  Jones  v. 
Lackland,  2  Gratt.  81. 

Where  a  testator  by  his  will  charges 
his  real  estate  with  his  debts,  the  real 
estate  so  charged  will  be  equitable  as- 
sets. Nimmo  v.  Com.,  4  Hen.  &  M. 
57.  Sec  also.  Block  v.  Scott,  3  Fed. 
Cas.  514. 

A  having  subjected  his  whole  estate 
to  the  payment  of  his  debts,  his  gen- 
eral creditors  must  take  the  real  es- 
Ute  under  the  charge  in  the  will;  and 
must  take  it  in  the  plight  and  condi- 
tion in  which  he  held  it;  and  it  is  equi- 
table assets,  though  the  statute  would 
have  subjected  it  to  the  payment  of  his 
debts  if  there  had  been  no  such  charge 
in  the  will.  McCandlish  v.  Keen,  13 
Gratt.  615,  616. 

The  surplus  proceeds  of  land  con- 
veyed in  trust  to  secure  debts  after  the 
payment  of  the  debts  secured  are  equi- 
table assets  which  must  be  distributed 
rateably  among  the  creditors  of  the 
grantor.  Jones  v.  Lackland,  2  Gratt. 
81. 

The  proceeds  of  the  sale  of  land,  di- 
rected by  the  will  of  the  testator  to 
be  sold  for  the  payment  of  his  debts, 
arc  equitable  assets,  and  should  be  dis- 
tributed among  all  the  creditors  pari 
passu;  nor  are  such  assets  proper  sub- 
jects for  the  recognizance  of  a  court 
of  law.  Nimmo  v.  Com.,  4  Hen.  & 
M.  57. 

18.  Property  Not  Deemed  Assets. 

Where  an  ancestor  conveys  land  in 
trust  to  secure  debts,  and  it  is  sold  after 
the  death  of  grantor,  a  surplus  remain- 
ing   after    payment    of    the    debts    se- 


cured, the  heir  is  entitled  to  the  inter- 
est on  the  surplus  as  against  creditors 
of  the  grantor,  up  to  the  time  of  the 
decree  directing  its  distribution.  Jones 
V.  Lackland,  2  Gratt.  81. 

C.  REAL  ASSETS. 
1.  In  GeneraL 

Law  of  Alexandria  from  June,  1812. 
—The  act  of  5  Geo.  II,  ch.  7,  §  4,  sub- 
jecting lands,  slaves,  etc.,  to  the  pay^ 
ment  of  debts,  was  the  law  of  Alexan- 
dria county  from  June  24,  1812.  Suck- 
ley  V.  Rotchford,  12  Gratt.  60. 
S.  Statutory  Rule. 

Under  the  statute,  Va.  Code,  1887,  § 
2665,  real  estate  descended  or  devised, 
not  charged  by  the  will  with  debts,  is 
legal  assets  for  the  payment  of  debts 
in  the  hands  of  the  heirs  and  devisees; 
but  there  would  seem  to  be  the  same 
lack  of  privity  now  as  before  between 
the  personal  representatives  and  the 
heirs  or  devisees.  The  executor  is 
charged  as  such  with  the  administra- 
tion of  the  personal  assets,  and  such 
real  assets  as  may  be  charged  with  the 
payment  of  debts  by  the  will;  but  oth- 
erwise his  relations  to  the  real  estate, 
to  the  land  descended  or  devised,  re- 
main as  heretofore;  that  is,  as  such, 
he  has  no  concern  with  them  whatever. 
Peirce  v.  Graham,  85  Va.  227,  7  S.  E. 
189;  Brewis  v.  Lawson,  76  Va.  36;  Mc- 
Candlish V.  Keen,  13  Gratt.  615.  See 
also,  Scott  V.  Ashlin,  86  Va.  581,  10 
S.    E.    751. 

The  act,  Va.  Code,  ch.  131,  §  3,  p. 
545,  which  declares  that  all  the  real 
estate  of  a  party  dying,  which  he  has 
not  subjected  by  his  will  to  the  pay- 
ment of  his  debts,  shall  be  assets  for 
the  payment  of  debts  in  the  order  in 
which  personal  estate  is  to  be  applied, 
does  not  apply,  except  subject  to  the 
charge,  to  the  real  estate  on  which  the 
debtor  has  created  a  bona  fide  lien, 
which  is  good  against  himself.  'Mc- 
Candlish V.  Keen,  13  Gratt.  615,  616. 

Rights  of  Heir. — The  heir  is  entitled 
to  the  real  estate,  though  charged  with 
debts,    until    convicted    of   mismanage- 
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ment,     or     misapplication     of     profits. 
Trent  v.  Trent,  Gilmer  174. 

The  heirs  are  entitled  to  the  rents 
and  profits  of  the  real  estate  descended, 
until  deprived  thereof  by  decree  of 
court.     Hobson  v.  Yancey,  2  Gratt.  73. 

The  real  estate  of  an  intestate  in  no 
wise,  and  for  no  purpose,  goes  into 
the  possession  or  control  of  the  admin- 
istrator, but  the  legal  title  to  the  same 
descends  directly  to  the  legal  heirs, 
subject,  of  course,  to  the  just  debts 
of  the  intestate,  in  so  far  at  least  as. 
the  personalty  falls  short  of  paying 
the  same.  Laidley  v.  Kline,  8  W.  Va. 
218. 

3.  Homestead. 

See  the  title  HOMESTEAD  EX- 
EMPTIONS. 

Decedent's  entire  estate  may  be  sub- 
jected to  a  homestead-waived  debt, 
but  the  portion  not  embraced  in  the 
homestead  deed  shall  be  first  subjected. 
Va.  Code,  1873,  ch.  183,  §  3.  Strange 
V.  Strange,  76  Va.  240. 

4.  Debt  Secured  by  Mortgfage. 

See  generally,  the  title  MORT- 
GAGES AND  DEED  OF  TRUST. 

Upon  the  death  of  a  cestui  que  trust, 
the  debt  secured  by  the  trust  goes  to 
the  personal  representative,  and  not  to 
the  heir.  Curry  v.  Hill,  18  W.  Va.  370. 
6.   Interest  in  Public  Lands. 

See  generally,  the  title  PUBLIC 
LANDS. 

An  inchoate  right  to  land,  held  by 
entry  and  survey  only,  is  real  estate 
and  descends  to  the  heirs  and  not  to 
the  executors.  Morrison  v.  Campbell, 
2  Rand.  206. 
6.  Spendthrift  Trust 

See  generally,  the  title  SPEND- 
THRIFTS AND  SPENDTHRIFT 
TRUSTS. 

A  will  sets  apart  in  trust  in  the 
hands  .of  an  executor  certain  realty 
and  directs  its  profits  to  be  applied  for 
the  \ise  of  testatrix's  husband  during 
life  with  remainder  over,  and  provides 
that  neither  the  real  estate  nor  its 
profits  shall  be  bound  for  the  husband's 


past  or  future  debts  other  than  re- 
spectable and  comfortable  support. 
This  clause  of  exemption  is  valid  and 
the  husband's  interest,  under  the  de- 
vise in  the  profits,  is  not  liable  for  his 
debts.  Guernsey  v.  Lazear,  51  W.  Va. 
328,  41  S.  E.  405. 

7.  Purchase  by  Executor  of  Property 

Sold  for  Debt  Due  EsUte. 
The  defendant  was  employed  by  the 
personal  representatives  of  an  intestate 
to  go  to  Mississippi  for  the  purpose  of 
collecting  certain  debts  due  the  intes- 
tate. Upon  his  arrival  in  that  state, 
he  ascertained  that  it  would  be  neces- 
sary to  qualify  as  administrator  in  or- 
der to  collect  the  debts;  and  upon  a 
sale  of  the  lands  for  the  payment  of 
debts,  he  became  the  purchaser.  Held, 
that  the  defendant  was  not  bound  to 
keep  the  land  and  account  for  the 
price,  but  that  it  should  be  treated  as 
assets  of  the  estate.  Powell  v.  Strat- 
ton,  11  Gratt.  792. 

8.  Crops  and  Products  of  Land. 

See  generally,  the  title  CROPS,  vol. 
4,  p.  94. 

Crops  growing  at  the  time  of  the 
testator's  death,  he  having  died  in  Sep- 
tember, do  not  pass  to  the  devisees 
under  the  word  "appurtenances,"  but 
go  into  the  surplus  of  the  personal  es- 
tate, and  belong  to  the  executor.  Shel- 
ton  V.  Shelton,  1  Wash,   53. 

The  provision  of  1  Rev.  Va.  Code, 
1819,  p.  388,  that  emblements  severed 
between  the  1st  of  March  and  31st  of 
December  in  any  year  shall  be  assets 
in  the  hands  of  the  executor,  did  not 
apply  to  an  estate  for  life  held  under 
a  marriage  contract  dated  in  1766; 
though  the  tenant  for  life  died  in  1801, 
'  and  that  section,  originally  enacted  in 
1785,  took  effect  on  the  1st  of  January, 
1787.  Thompson  v,  Thompson,  6 
Munf.  514. 

The  common  law  gives  to  the  exec- 
utors of  a  tenant  for  life  such  emble- 
ments only  as  were  seeded  in  his  life. 
As  to  crops  put  in  after  his  death,  the 
executors    should    be    charged    a    rea- 
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sonable  rent  for  the  land  to  be  paid  to 
the  persons  entitled  in  reversion  or 
remainder.  Thompson  v.  Thompson, 
6  Munf.  514.  See  post,  "Rents  and 
Profits,"  III,  C,  9. 

$.  Rents  and  Profits. 

In  General.— On  the  death  of  the 
testator,  it  was  the  right  of  the  exec- 
utors to  enter  upon  the  land  and  take 
the  rents  and  profits.  Bell  v:  Hum- 
phrey, 8  W.  Va.  5.  See  also,  Mosby 
7'.  Mosby,  9  Gratt.  584;  Taliaferro  v. 
Burwell,  4  Call  321. 

Rents  of  Realty  Accruing  after 
Death  of  Owner.— In  a  suit  to  settle  a 
decedent's  estate,  it  was  held  error  to 
adjudge  the  administrator  entitled  to 
recover  rents  accruing  after  the  intes- 
tate's death  for  a  farm  occupied  by 
one  of  the  parties,  such  rents  belong- 
ing to  the  heirs,  who  asserted  no  claim 
thereto.  Lightner  v.  Speck,  2  Va.  Dec. 
557. 

A  holding  certain  salt  wells,  etc., 
in  fee,  contracted  to  manufacture  and 
deliver  to  B  a  certain  quantity  of  salt 
yearly,  for  three  years,  at  certain  stip- 
ulated prices;  to  secure  fulfillment  of 
the  contract  on  his  part,  A  made  a 
lease  of  his  salt  wells,  etc.,  to  B  for 
a  term  of  .three  years,  and  it  was  cov- 
enanted, that  until  default  of  perform- 
ance of  the  contract,  A  and  his  heirs 
should  remain  in  possession  of  the 
premises;  before  any  salt  is  delivered 
by  A  to  B  under  the  contract,  A  owing 
a  debt  to  X  draws  an  order  on  B  re- 
quiring them  to  pay  this  debt  to  X 
out  of  the  first  moneys  to  become  due 
from  them  to  him,  for  salt  to  be  de- 
livered under  the  contract,  and  soon 
after  dies.  The  order  is  never  pre- 
sented to  B.  Administration  of  A's 
estate  is  taken  by  Y  and  Y  though 
not  one  of  A's  heirs,  takes  charge  of 
the  salt  wells,  etc.,  manufactures  and 
delivers  to  B  the  quantity  of  salt 
stipulated  by  A's  contract,  and  re- 
ceives of  the  proceeds  thereof,  more 
fian  enough  to  pay  the  debt  due  to 
X    for    which    A's    order    on    B    was 


drawn.  Held,  X's  only  remedy  is  a 
suit  in  equity  aga'nst  A's  heirs,  to  en- 
force payment  of  the  debt  due  him  out 
of  the  proceeds  of  the  salt,  which  are 
profits  of  real  estate,  descended  and 
belong  to  the  heirs.  Brooks  v.  Hatch, 
6  Leigh  534. 

Growing  Crops  as  Constituting. — It 
seems  that  the  growing  crops  are  in- 
cluded in  the  rents  and  profits.  Engle 
V.  Engle,  3  W.  Va.  246.  See  ante, 
"Crops  'and    Products   of   Land,"    III, 

C,  8. 

Set  Oflf  by  Tenant.— See  generally, 
the  titles  LANDLORD  AND  TEN- 
ANT; SET-OFF,  RECOUPMENT 
AND  COUNTERCLAIM.  See  also, 
post,  "Set-Off,  Recoupment  and  Coun- 
terclaim,"   IV,   O,   4. 

A  tenant  having  leased  land  from  an 
executor  can  not  set  off  debts  due  him 
by  the  testator  against  the  rent.  It 
might  be  otherwise,  if  the  executor 
has  acknowledged  that  he  had  a  suffi- 
ciency of  assets.  White  v.  Bannister, 
1  Wash.'  166;  Pulliam  v,  Winston,  5 
Leigh  324,  327;  Brown  v.  Garland,  1 
Wash.  221. 

In  Washington  v.  Castleman,  31  W. 
Va.  832,  834,  8  S.  E.  603,  it  is  said: 
"But  if  the  contract,  out  of  which  the 
debt  sued  on  arose,  was  made  with  the 
decedent,  and  the  set-off  was  acquired 
before  his  death,  then  they  may  be  set 
off  against  each  other  in  an  action  on 
such  contract  by  or  against  the  admin- 
istrator." 

D.  PROPERTY    FRAUDULENTLY 
CONVEYED. 

See  generally,  the  title  FRAUDU- 
LENT AND  VOLUNTARY  CON- 
VEYANCES. 

As  a  general  rule  a  personal  repre- 
sentative can  not  be  heard  to  impeach 
as  fraudulent  a  transaction  of  his  de- 
cedent in  his  lifetime.  It  would  be 
unimpeachable  on  such  ground  by  the 
decedent  himself,  if  alive,  and  it  is 
equally  so  by  those  in  privity  with 
him.  The  personal  representatives 
simply  succeeds  to  the  decedent's  title, 
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and  hence  stands  on  no  better  ground 
than  his  decedent.  Spooner  v,  Hilbish, 
93  Va.  333,  23  S.  E.  751. 

Although,  in  the  case  of  an  absolute 
deed  of  slaves,  where  the  grantor  re- 
mains in  possession  after  the  execu- 
tion and  recording  of  the  same,  such 
deed  is  to  be  regarded  as  fraudulent 
and  void  as  to  creditors  and  subse- 
quent purchasers,  yet  the  same  is  ob- 
ligatory, and  can  not  be  impeached, 
as  between  the  grantor  and  grantee 
and  their  representatives.  Thomas  v, 
Soper,  5  Munf.  28. 

But  a  personal  representative,  never- 
theless, has  the  right,  and  it  is  his 
duty,  to  recover  as  assets  of  his  de- 
cedent's estate  the  subject  of  a  gift, 
or  voluntary  assignment  which  was 
not  perfected  by  the  decedent  in  his 
lifetime.  Spooner  v.  Hilbish,  92  Va. 
333,  23  S.   E.  751. 

A  personal  representative  can  not 
impeach  a  voluntary  assignment  by  his 
decedent  of  a  chose  in  action  as  in 
fraud  of  his  creditors.  Spooner  v.  Hil- 
bish, 92  Va.  333,  23  S.  E.  751. 

An  administrator,  in  his  individual 
capacity,  as  creditor  of  the  estate,  and 
as  administrator,  may  sue  to  set  aside 
a  voluntary  assignment  of  a  chose  in 
action  by  his  decedent,  as  in  fraud  of 
creditors,  especially  where  the  bill  also 
alleges  that  the  assignment  was  not 
completed.  Spooner  v.  Hilbish,  92  Va. 
333,   23    S.    E.    751. 

An  absolute  bill  of  sale  of  slaves, 
being  executed  for  valuable  considera- 
tion, the  vendor  notwithstanding  the 
deed,  retained  uninterrupted  possession, 
and  died  in  possession,  of  the  slaves, 
and  the  vendee  took  possession  after 
his  death,  and  then  a  creditor  of  the 
vendor  took  administration  of  his  es- 
tate. On  a  bill  in  equity  by  the  admin- 
istrator of  the  vendor  against  the 
vendee,  to  subject  the  slaves  to  the  debt 
due  to  the  adm'nistrator  it  was  held, 
that  the  bill  of  sale  was  fraudulent  and  | 
void  as  against  the  administrator,  being  | 
also  a  creditor  of  the  vendor;  and  that! 
the    rights    of    vendor's    creditors    at- " 


tached  on  the  subject  immediately 
on  vendor's  death,  and  therefore  be- 
fore vendee's  possession  commenced. 
Shields  V.  Anderson,  3  Leigh  729. 

The  distributees  of  a  deceased  per- 
son may  maintain  a  bill  in  equity,  tc 
impeach  and  set  aside  a  deed  of  gift 
of  personal  estate  made  by  the  dece- 
dent in  his  lifetime,  as  fraudulent;  and 
the  court  may,  at  their  suit,  declare  the 
deed  fraudulent,  and  annul  it;  but  the 
subject  itself  can  only  be  decreed  to 
the  personal  representative  of  the  de- 
cedent, or  to  the  distributees  in  a  case 
in  which  the  personal  representative 
is  a  party.  Samuel  v.  Marshall,  3  Leigh 
567. 

IV.  Powers,  Duties  and  Lia- 
bilities. 

A.     GENERAL    CONSIDERATION. 

1.  General    Scope    of    Administrative 

Powers. 

An  administrator  is  invested  by  law 
with  full  dominion  over  the  assets,  and 
with  full  discretion  for  the  liquidation 
and  settlement  of  all  claims  due  to  or 
from  the  estate.  He  may  make  set- 
tlements and  compromises  with  cred- 
itors, and  give  them  confessions  of 
judgments.  Boyd  v.  Oglesby,  23  Gratt. 
674.  See  post,  "Particular  Administra- 
tive Acts,"  IV,  D. 

2.  Degree  of  Skill  and  Diligence  Re- 

quired. 

See  generally,  the  title  TRUSTS 
AND  TRUSTEES. 

General  Principles  Governing  Lia- 
bility.— An  executor  or  administrator 
must  perform  the  duties  of  his  office 
with  the  highest  fidelity  and  utmost 
giDod  faith,  but  he  is  only  required  t<v 
exercise  that  degree  of  diligence  and 
skill  which  an  ordinarily  prudent  man 
would,  under  the  circumstances,  exer- 
cise in  the  management  of  his  own  af- 
fairs. Kee  V.  Kee.  2  Gratt.  116;  El- 
liott V.  Carter,  9  Gratt.  541;  Southall 
V.  Taylor,  14  Gratt.  269;  Davis  v.  Har- 
man,  21  Gratt.  194;  Williams  v,  Skinker,. 
25  Gratt.  507;  Lingle  v.  Cook,  32  Gratt. 
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262;  Douglass  v.  Stephenson,  75  Va. ;  r.  Skinker,  25  Gratt.  507,  519),  all  that 
747;  Cooper  v.  Cooper,  77  Va.  198;'  is  meant  is,  that  the  facts  and  circum- 
Watkins  v.  Stewart,  78  Va.  Ill;  Lo- j  stances,  which  are  seldom,  if  ever,  pre- 
vett  V.  Thomas,  81  Va.  245;  Turpin  v.'  cisely  the  same  in  any  two  of  these 
Chesterfield,  etc.,  R.  Co.,  82  Va.  74; '  cases,  but  are  more  or  less  variant, 
Trevelyan  v.  LoflFt,  83  Va.  141,  1  S.  E.    must  determine  in  each  particular  case 


901;   Whitehead  v.   Whitehead,   85  Va. 
870,  9  S,   E.   10;   Harris  v.  Orr,  46  W. 


whether   the   fiduciary   has   acted   with 
that  discretion  and  prudence  which  the 


Va.  261,  33  S.  E.  257.  |  rules   of  law   require   under  these   cir- 

If  an  executor  honestly  exercise  the  cumstances.  If  a  fiduciary  act  within 
discretion  conferred  on  him  by  the  the  scope  of  his  powers,  besides  good 
will,  he  can  not  be  held  liable  for  any  faith,  all  that  is  required  of  him  in  any 
loss  which  may  have  been  occasioned    case  is  the   exercise   of   ordinary   pru- 


by  mere  error  of  judgment.  Jones  v. 
Jones,  86  Va.  845,  11  S.  E.  426;  Way- 
land  V.   Frank,  79  Va.  602;   Hooper  v. 


dence  taken  in  reference  to  the  cir- 
cumstances under  which  its  exercise  is 
demanded."     Douglass   v.    Stephenson, 


Hooper,  77  Va.  198;  Lingle  v.  Cook,  ]  75  Va.  747. 
32  Gratt.  262;  Mills  v.  Mills,  28  Gratt.  1  LJabiUty  for  Judgments  Recovered 
442;  Staples  v.  Staples,  24  Gratt.  225.  -  against  Them  as  Executor.— After  the 
See  post,  "Loss  of  Assets,"  IV,  E,  6.        ^j^^^j^  q£  ^^  j^^g  executor  paid  a  judg- 

Whcrc  a  fiduciary  has  acted  in  good  ^^^^  recovered  against  W.  as  executor 
faith  for  the  protection  of  the  estate  ^  ^^  g  ^^  ^^^^  settled  A's  adminis- 
which  he  represents,  a  court  of  equity  ^ratjon  account  before  the  probat- 
will  always  protect  him  from  liability  j  ^.^y^^.  i^y  ^j^j^^jj  j^  appeared  that  A 
unless  loss  has  been  occasioned  by  his  ^^^  ^  creditor  of  B.'s  estate.  His  ex- 
laches  or  negligence.  Wick  v.  Daw-  ^^^^^j.  ^^^^  ^^^^  ^^it  surviving  execu- 
tion, 48  W.  Va.  469,  472,  37  S.  E.  639.  |  ^^^^    ^j    g^    f^^    ^^e    balance    of     the 

•'The  inquiry  *  ♦  ♦  where  a  fidu- 1  judgment  he  had  paid,  and  recovered 
ciary  is  called  to  account  and  a  liabil-  \  judgment  against  them,  which  was 
ity  is  sought  to  be  fixed  upon  him,  is,  |  satisfied  by  a  sale  of  the  slaves  of  the 
did  he  act  in  the  particular  transaction ;  gs^ate.  Afterwards,  upon  a  suit  brought 
which  is  questioned,  within  the  scope  ^^  g  ,g  children  for  a  settlement  of 
of  his  powers,  with  good  faith  and  or-  j  ^j^^  administration  accounts,  it  ap- 
dinary  prudence— not  with  'sharp-  p^ared  that  when  the  account  of  A 
sighted  vigilance,'  as  Chancellor  Kent  j  ^^^  properly  stated,  instead  of  being 
says,  but  with  the  same  prudence  and  |  ^  creditor  he  was  a  large  debtor  of 
discretion  that  a  prudent  man  under .  g  ,g  estate.  Held,  that  there  being  no 
like  circumstances  is  accustomed  to  |  evidence  of  collusion  on  the  part  of 
exercise  in  his  own  aflFairs.  If  he  did  j  ^j^^  surviving  executors  with  the  exec 
so  act,  'he  is  not  responsible  for  the ,  ^^^^  ^^  ^^  ^^  ^^-^^^i  his  judgment 
consequences  of  his  act,  even  though  [  ^^^  obtained,  they  were  not  liable  for 
it  result  unexpectedly  in  the  loss  of  |  ^y^^  amount  of  the  judgment  recov- 
the   trust  subject,  or  any  part  of  it.' "  |  ^^^^  against  them  and  satisfied  oat  oi 


Douglass  V.  Stephenson,  75  Va.  747 

"These  principles  have  been  the 
guide  of  this  court  in  the  decision  of 
the  numerous  confederate  cases  which 
have  come  before  it,  and  when  it  is 
said,  as  sometimes  it  has  been,  that 
*each  case  must  depend  on  its  own 
facts  and  circumstances  at  the  time 
surrounding    the    executor     (Williams 


the  slaves.    Boyd  v.  Boyd,  3  Gratt,  114 

8.  Presumption  as  to  Manner  of  Dis- 
charging Duty. 
Fiduciaries  are  presumed  to  have 
acted  in  good  faith  and  performed  their 
duty,  and  not  to  have  committed 
breaches  of  trust.  McCrcery  v.  Bank. 
55  W.  Va.  663,  47  S.  E.  890. 
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B.  DELEGATION  OF  POWERS. 

See  generally,  the  titles  AGENCY, 
vol.  1,  p.  240;  POWERS;  TRUSTS 
AND  TRUSTEES. 

It  seems  that  a  testator  may  delegate 
the  power  to  appoint  executors,  and 
such  appointment  is  valid  as  if  made 
by  the  testator  himself.  11  Am.  & 
Eng.  Ency.  Law,  2d  Ed.  (747);  4  Va. 
Law  Reg.  265. 

C.  INVENTORY  AND  APPRAISAL. 

See  generally,  the  title  ACCOUNTS 
AND  ACCOUNTING,  vol.  1,  p.  82. 

1.  Property  to  Be  Inventoried. 

An  inventory  relates  to  the  time  of 
the  decedent's  death,  and  therefore 
only  the  goods  of  which  he  was  pos- 
sessed at  the  time  of  his  death,  and 
not  the  subsequent  profits,  need  be  in- 
cluded in  the  inventory.  McCall  v. 
Peachy,  3   Munf.  288. 

Disposition  Directed  by  Testator. — 
An  executor  is  not  required  to  inven- 
tory goods  which  the  testator  directed 
should  be  disposed  of  in  the  same  man- 
ner as  if  he  were  living.  Cary  v.  Ma- 
con, 4   Call  005. 

2.  Effect  of  Omitting  Items. 

An  executor  or  administrator  omit- 
ting to  insert  in  the  inventory  certain 
credits  belonging  to  the  estate  of  the 
testator  or  intestate,  is  not  to  be 
charged  on  that  account  with  more 
than  shall  be  proved  to  have  been  re- 
ceived by  him,  or  lost  by  his  negli- 
gence.    McCall  V.  Peachy,  3  Munf.  288. 

3.  Validity  of  Inventory. 

When  Not  Signed. — An  inventory 
not  signed  by  an  administrator  is  no 
inventory  as  to  him,  and  so  no  ground 
on  which  to  charge  him.  Parks  v.  \ 
Rucker,  5  Leigh  149;  Carr  v.  Ander- 
son, 2  Hen.  &  M.  361.  See  also,  Atwell 
v.   Milton,  4  Hen.  &  M.  253,  562. 

But  an  appraisement  of  a  decedent's 
estate,  though  not  signed  by  the  exec- 
utor or  administrator,  and  therefore 
not  to  be  received  as  an  inventory,  is 
admissible  as  pri  facie  evidence  of 
the  value  of  the  estate.  Rogers  v. 
Chandler,  3   Munf.  65. 


4.  Effect. 

Executors  are  to  be  charged  with 
the  items  in  the  appraisement  bill,  un- 
less they  can  show  that  the  property 
did  not  belong  to  the  testator  at  the 
time  of  his  death,  or  in  some  other 
manner  account  for  the  disposition  of 
such  items.  Hooper  v.  Hooper,  29  W. 
Va.  276,  1  S.  E.  280. 

Cash  in  Testator's  Safe.— Executors 
must  be  charged  with  the  cash  in  the 
testator's  safe  at  the  time  of  his  death, 
which  came  into  their  hands,  and  wiil 
not  be  allowed  to  rely  on  the  appraici- 
ment  bill  for  such  items,  which  is  much 
less  than  the  cash  actually  received. 
Hooper  v.   Hooper,  29  W.  Va.  276,  1 

5.  E.   280. 

5.  Appraisal  in  Another  State. 

See  post,  ''Foreign  Executors  aid 
Administrators,"   VIII. 

Effect  as  Evidence. — An  appraise- 
ment of  property  in  Maryland,  by  ap- 
praisers appointed  in  West  Virginia, 
where  the  will  was  admitted  to  pro- 
bate, will  not  be  prima  facie  evidence 
of  the  amount  and  value  of  such  prop- 
erty. Hooper  v.  Hooper,  29  W.  Va. 
276,  1   S.   E.   280. 

D.     PARTICULAR    ADMINISTRA- 
TIVE ACTS. 
1.  Submission  to  Arbitration. 

See  generally,  the  title  ARBITRA- 
TION AND   AWARD,  vol.  1,  p.  687. 

An  executor  has  a  right  to  submit 
any  claim  for  or  against  his  testator's 
estate  to  arbitration;  and  the  awani 
made  pursuant  to  such  submission  binds 
the  estate;  but  if  injustice  is  done  the 
estate,  the  executor  may  be  chargeable 
personally,  as  for  a  devastavit.  Wheat- 
ley  V.  Martin,  6  Leigh  62;  Merrit  r. 
Smith,  6  Leigh  486;  Nelson  v.  Corn- 
well,  11  Gratt.  724.  See  also,  Tennant 
V.  Divine,  24  W.  Va.  391. 

An  administrator  has  authority  to 
submit  to  arbitration  any  matter  of 
controversy  with  regard  to  the  estate 
of  his  intestate,  without  having  fir-^t 
obtained  the  permission  of  the  court 
in   the   manner   prescribed   by   statute; 
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and  an  award  made  pursuant  to  such 
submission  will  not  be  set  aside  merely 
because  the  submission  was  made  with- 
out a  compliance  with  the  directions 
of  the  statute.  Wamsley  v.  Wamsley, 
26  W.  Va.  45. 

The  power  which  an  executor  or  ad- 
ministrator has  to  submit  to  arbitra- 
tion results  from  his  power  to  settle 
all  claims  in  favor  of  or  against  the 
estate  he  represents.  Nelson  v.  Corn- 
well,   11    Gratt.   724. 

The  deputy  of  a  sheriff  to  whom  the 
administration  of  an  estate  has  been 
committed  is  not  authorized  to  submit 
to  arbitration  a  suit  revived  in  the 
name  of  the  sheriff  as  administrator, 
to  which  the  decedent  in  his  lifetime 
was  a  party.  Thompson  v.  Thompson, 
6  Munf.  514. 

If  one  of  two  executors  submits  to 
arbitration  a  matter  in  his  own  right 
together  with  one  in  right  of  his  tes- 
tator and  the  arbitrators  thereon 
award  a  sum  of  money  to  himself,  and 
another  to  him  and  his  coexecutor,  the 
award  is  good.  In  such  case  he  may 
sue  in  his  own  name  upon  the  cove- 
nant in  the  articles  of  submission,  it 
being  personal  with  himself,  taking 
care  to  set  forth  in  his  declaration  as 
much  of  the  covenant  and  award  as  is 
necessary  to  show  his  right  to  recover. 
Macon  v.  Crump,  1  Call  575. 

Where  an  executor  made  an  improv- 
ident submission  to  arbitration,  as  to 
part  of  his  testator's  property  which 
had  been  specifically  bequeathed,  and 
the  result  of  the  submission  was  that 
the  property  was  left  in  his  hands  as  i 
his  own  property,  he  being  compelled 
to  pay  for  it,  the  legatee  was  hgld  not 
precluded  by  the  award  from  recover- 
ing the  specific  property.  Nelson  v. 
Cornwell,  11  Gratt.  724. 

Where  a  submission  is  made  by  rule 
of  court,  and  a  party  to  the  submission 
dies,  the  suit  may  be  revived  by  the 
personal  representative  of  the  party 
and  the  cause  may  be  proceeded  in 
without  any  new  submission.  Wheat- 
ley  V.   Martin,  6  Leigh  62. 


2.  Compromise  or  Release  of  Claims. 

See  generally,  the  title  COMPRO- 
MISE, vol.  3,  p.  37. 

An  administrator  or  executor  may 
make  settlements  and  compromises 
with  creditors.  Boyd  v,  Oglesby,  23 
Gratt.  674,  684;  Braxton  v.  Harrison, 
11  Gratt.  54;  Wheatley  v.  Martin,  6 
Leigh  62. 

An  administrator  may  settle  or  com- 
pound a  debt;  but  if  he  compounds  or 
releases  debts,  actions  or  demands  for 
less  than  he  ought,  he  will  be  liable  as 
for  a  devastavit.  Richardson  v.  Don- 
ehoo,  16  W.  Va.  685. 

An  administrator  is  invested  by  law 
with  full  dominion  over  the  assets, 
and  with  full  discretion  for  the  liqui- 
dation and  settlement  of  all  claims  due 
to  or  from  the  estate.  He  may  make 
settlements  and  compromises  with 
creditors  and  with  the  surviving  part- 
ner of  his  intestate,  with  a  view  to  the 
interest  of  the  estate  he  represents. 
And  if  he  acts  fairly,  in  good  faith,  and 
with  a  due  regard  to  the  interests  of 
the  estate,  the  distributees  will  be 
bound  by  his  acts,  and  he  will  be  pro- 
tected.   Boyd  V.  Oglesby,  23  Gratt.  674. 

Binding  Effect  of  Act.— Where  an 
administrator  settles  a  debt  and  lien 
therefor  due  the  estate,  and  receives 
payment  of  the  amount  ascertained  to 
be  due  in  full  satisfaction  of  the  debt, 
such  settlement,  in  the  absence  of 
fraud  or  mistake,  is,  as  to  the  party 
settling  and  so  paying  the  debt  and 
lien,  generally  valid  and  binding,  not 
only  as  to  the  administrator,  but  as  to 
the  heirs  of  the  administrator's  intes- 
tate. Richardson  v.  Donehoo,  16  W. 
Va.  685. 

With  Surviving  Partner. — An  admin- 
istrator of  a  deceased  partner  may  set- 
tle and  compromise  with  the  surviv- 
ing partner,  with  a  view  to  the  inter- 
est of  the  estate  he  represents.  And 
if  he  acts  fairly,  in  good  faitl ,  and 
with  a  due  regard  to  the  interests  of 
the  estate,  the  distributees  will  be 
bound  by  his  acts,  and  he  will  be  pro- 
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tected.  Boyd  v.  Oglesby,  23  Gratt. 
674. 

Doubtful  Claims.— Where  an  admin- 
istrator, acting  in  good  faith,  within 
the  scope  of  his  powers,  and  with  ordi- 
nary prudence,  compromises  a  doubt- 
ful and  uncertain  claim  due  the  estate 
of  his  intestate,  he  can  not  be  held 
liable  for  a  devastavit.  Turpin  v.  Ches- 
terfield, etc.,  Min.  Co.,  82  Va.  74. 

Thus  where  an  administrator  in 
good  faith  compromised  a  doubtful 
claim  at  fifty  cents  on  the  dollar  in 
confederate  money  it  was  held  not  to 
be  a  devastavit  twenty  years  afterwards. 
Turpin  v.  Chesterfield,  etc.,  Min.  Co., 
82  Va.  74. 

For  Purpose  of  Obtaining  Posses- 
sion of  Assets. — An  executor  is  justi- 
fied in  making  a  compromise  with  a 
person  having  assets  of  the  estate  in 
his  hands,  for  the  purpose  of  getting 
possession  thereof.  Kee  v,  Kee,  2 
Gratt.  116. 

To  Prevent  Prejudice  from  Personal 
Liability. — With  a  view  to  protect  him- 
self in  the  event  he  should  be  held  lia- 
ble for  bank  stock  which  perished  on 
his  hands,  an  executor  made  a  compro- 
mise with  the  creditors,  who,  in  ad- 
vance of  the  legatees,  would  be  enti- 
tled to  the  bank  stock,  whereby  the 
Creditors  assigned  to  him  for  value 
their  interests  therein,  but  the  stock 
having  become  valueless,  there  re- 
mained nothing  out  of  which  he  could 
derive  any  advantage.  Held,  that  such 
agreement  did  not,  under  the  circum- 
stances, come  within  the  rule  which 
forbids  a  fiduciary  from  availing  him- 
self of  his  fiduciary  character  to  make 
personal  profits  or  advantage.  Cooper 
V.  Cooper,  77  Va.  198. 

Aid  of  Equity  to  Enforce. — A  court 
of  equity  will  not  assist  in  carrying 
into  effect  compositions  of  claims  by 
executors  or  other  fiduciaries,  unless 
the  party  praying  it  will  first  disclose 
all  the  circumstances  of  the  case,  that 
the  court  may  see  that  there  has  been 
no  fraud.  Clay  v.  Williams,  2  Munf. 
105,  5  Am.  Dec.  453. 


8.    Confession  of  Judgment 

See  generally,  the  title  CONFES- 
SION OF  JUDGMENT,  vol.  3,  p.  64. 

Confession  of  Judgment. — An  ad- 
ministrator is  invested  by  law  with  full 
dominion  over  the  assets,  and  with 
full  discretion  as  to  the  liquidation  and 
settlement  of  all  claims  due  to  or  by 
the  estate.  He  may  make  settlements 
and  compromises  with  creditors,  and 
give  them  confessions  of  judgments. 
Boyd  V.  Oglesby,  23  Gratt.  674;  Brax- 
ton V.  Harrison,  11  Gratt.  54;  Wheatley 
V,  Martin,  6  Leigh  62. 

An  administrator  who  has  no  notice 
of  a  specialty  debt  may  confess  judg- 
ment to  a  simple  contract  creditor. 
Mayo  V.  Bentley,  4  Call  528.  In  a 
given  case  the  judges  were  equally  di- 
vided as  to  whether  a  very  quick  con- 
fession of  judgment  to  a  simple  con- 
tract creditor  is  fraudulent  as  to  bond 
creditors.    Mayo  v.  Bentley,  4  Call  528. 

Where  an  executor  confesses  judg- 
ment for  a  debt  of  the  testator  upon  a 
miscalculation  of  the  amount  of  a5.^«!ts 
in  his  hands,  and  with  a  full  under- 
standing of  his  personal  liability  in 
case  of  a  deficiency  of  assets,  he  will  not 
be  relieved  in  equity  against  the  judg- 
ment in  case  the  assets  are  insufficient 
to  satisfy  it.  Fre^lands  v.  Royall,  2 
Hen.    &   M.   575.   , 

Estoppel  to  Creditor. — See  generally, 
the  title  ESTOPPEL,  vol.   5,  p.   191. 

A  creditor  of  a  decedent  accepting 
from  the  administrator  a  confession  of 
judgment  when  assets,  is  thereby  es- 
topped at  law  from  alleging  that  the 
administrator  at  the  time  of  the  judg- 
ment had  assets  applicable  to  the 
demand.  Dupuy  v.  Southgates,  11 
Leigh  92. 

Thus,  a  creditor  of  a  decedent,  by 
specialty,  after  accepting  from  the  ad- 
ministrator a  confession  of  judgment 
when  assets,  filed  a  bill  in  equity 
against  the  administrator  for  a  discov- 
ery and  account,  and  upon  taking  the 
account  it  appeared,  that  at  the  time 
of  the  judgment  there  were  assets  in 
the  hands  of  the  administrator,  which 
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he  afterwards  applied  in  discharge  of 
another  specialty,  on  which  he  was 
boand  as  the  indorser  or  assignor 
thereof.  Held,  that  under  such  cir- 
cumstances, a  technical  estoppel  would 
avail  in  equity  as  a  defense  against  the 
creditor's  claim.  Dupuy  v,  Southgates,r 
11  Leigh  92;  Orcutt  v.  Orras,  3  Paige 
459. 

1  Tender  of  Insurance  Premiums. 

See  generally,  the  title  INSUR- 
ANCE. 

In  case  of  the  death  of  the  insured 
pending  the  war,  his  personal  repre- ! 
sentative  would  be  under  no  obligation 
t"  make  such  a  tender,  for  then  there 
would  be  in  the  hands  of  the  insurer 
a  fund  of  the  insured  out  of  which  he 
could  deduct  the  unpaid  premium. 
Nothing  more  would  then  be  necessary 
on  the  part  of  the  insured  than  that 
the  insurer  should  within  a  reasonable 
time  from  the  ending  of  the  war  be 
informed  of  such  death  and  of  its  date. 
Mut.  Ins.  Co.  V.  Duerson,  28  Gratt.  630. 

E.  CARE  AND  MANAGEMENT  IN 
GENERAL. 

1.  General   Consideration. 

The  executor  or  administrator  is 
charged  with  the  care  and  management 
of  the  estate.  Boyd  v.  Oglesby,  23 
Gratt.   674. 

2.  Investments. 

a.  Duty  to  Invest. 

Where  an  executor  or  administrator 
has  funds  in  his  hands  which  can  not 
be  paid  out  to  the  parties  entitled,  it 
is  his  duty  to  invest  in  safe  interest- 
bearing  securities.  If  he  is  unwilling 
to  assume  any  risk,  the  courts  are  al- 
ways open  to  him  for  guidance  and 
instruction.  Leake  v,  Leake,  75  Va. 
792. 

b.  Investment    Should    Be    Made    in 
Name  of  Executor. 

Where  an  executor  is  directed  to 
invest  money  in  stock,  he  ought  to 
have  the  investment  made  in  his  own 
name  as  executor,  in  order  that  the 
slock    may   be    readily   converted   into 


money  to  pay  the  debts  of  his  testator. 
Carter  v.  Cutting,  5  Munf.  233. 

c.    Character  of  Investments. 

(1)  Where  Will  Designates. 

A  direction  by  a  testator  to  his  cae^ 
ecutors  to  invest  money  upon  good 
and  sufficient  securities  in  Virginia  or 
Maryland  as  his  executors  should  think 
proper,  authorized  them  to  invest  the 
same  in  loan-office  certificates  or  other 
public  securities.  McCall  v.  Peachy,  3 
Munf.    288. 

Unsafe  Securities  Named  in  Will. — 
Executors  were  directed  to  invest  cer- 
tain funds  in  Virginia  state  stocks  and 
bonds,  in  trust  for  a  certain  legatee. 
The  testator  died  during  the  period  of 
reconstruction  after  the  civil  war,  and 
the  executors,  fearing  to  make  the  in- 
vestment designated  by  the  will,  re- 
tained the  money,  paying  the  cestui 
que  trust  interest  thereon,  she  agreeing 
to  this  and  receiving  the  interest.  Held, 
that  the  executors  had  only  .exercised 
a  sound  discretion  and  were  not  lia- 
ble.    Perry  v.  Smoot,  23  Gratt.  241. 

(2)  Confederate  Securities. 

See  generally,  the  title  CONFED- 
ERATE STATES,  vol.  3,  p.  53. 

It  was  provided  by  statute  in  Vir- 
ginia that  whenever  a  fiduciary  had  in 
his  hands  money  received  in  the  due 
exercise  of  his  trust,  which,  from  the 
nature  of  his  trust,  or  from  any  other 
cause  whatever,  he  was  unable  to  pay 
over  to  the  parties  entitled  thereto,  or 
to  dispose  of  the  funds  in  accordance 
with  the  directions  of  the  instrument 
creating  the  trust,  it  should  be  lawful 
for  him  to  apply  by  motion  or  petition 
to  any  judge  of  a  circuit  court  for  in- 
structions to  invest  the  fund  thus  re- 
maining in  his  hands,  in  confederate 
states  bonds.  But  it  was  held,  that  be- 
fore a  party  could  avail  himself  of  these 
provisions,  he  must  have  had  in  his 
hand  the  same  money,  or  its  equivalent 
in  value,  which  he  received  in  his 
fiduciary  character;  he  must  have  re- 
ceived the  currency  which  he  proposed 
to   invest  in  the  exercise  of  his  tru?^- 
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and  for  some  cause  he  must  have  been 
unable  to  pay  it  over  to  the  parties 
entitled  or  to  invest  it  in  accordance 
with  the  directions  of  the  instrument 
creating  the  trust.  Campbell  v.  Camp- 
bell, 22  Gratt.  649;  Crickard  v.  Crick- 
ard,  25  Gratt.  410;  Kirby  v.  Goody- 
koontz,  26  Gratt.  298;  Ammon  v.  Wolfe, 
26  Gratt.  621;  Carter  v.  Dulaney,  30 
Gratt.  192;  Crawford  v.  Shover,  29 
Gratt.  69.  See  also,  Ferguson  v.  Epes, 
77  Va.  499;  Fultz  v.  Brightwell,  77  Va. 
742;  Sharpe  v.  Rock  wood,  78  Va.  24; 
Knight  V.  Watts,  26  W.  Va.  175;  Wal- 
ler V.  Catlett,  83  Va,  300,  2  S.  E.  260; 
Douglass  V.  Stephenson,  75  Va.  749. 

A  testator  died  in  1856,  and  by  his 
will  directed  that  any  funds  of  his  es- 
tate remaining  after  the  payment  of  his 
debts  and  funeral  expenses  should  be 
invested  by  his  executor,  and  the  in- 
terest applied  to  the  payment  of  an 
annuity  left  to  his  wife.  In  January, 
1860,  the  executor  had  in  his  hands 
$4,991.84.  In  1862,  he  invested  in  his 
own  name  $5,900  in  confederate  eight ' 
per  cent,  bonds.  In  December,  1864, 
he  obtained  from  the  court  an  order  i 
authorizing  him  to  invest  $5,900,  which 
he  held  in  his  hands  as  executor,  in ; 
confederate  bonds,  and  he  invested  the 
amount  in  February,  1865.  Held,  that 
the  statute  did  not  authorize  the  in- 
vestment of  the  fund  in  his  hands  which 
was,  in  fact,  good  money,  in  confed- 
erate bonds  in  1865.  Carter  v.  Dulaney, 
30  Gratt.  192. 

A  testator  died  in  1863,  and  by  his 
will  directed  his  executors  to  sell  his 
property,  and  to  hold  the  money  in 
their  hands  or  to  loan  it  out  as  they 
thought  best,  and  to  pay  the  children 
as  they  came  of  age.  The  executors, 
with  the  concurrence  of  the  adult  chil- 
dren, sold  for  confederate  money  and 
paid  over  the  proper  amounts  to  all 
tiie  legatees  who  were  of  age.  Two 
•f  the  legatees,  however,  were  infants, 
having  no  guardian,  and  the  executors, 
under  an  order  of  court,  invested  $5,000 
in  confederate  bonds,  which  were  a 
complete  loss.  Held,  that  the  executors 


were  not  liable.  Fugate  v.  Honakers 
22   Gratt.   409. 

Where  an  administrator,  having  gold 
belonging  to  the  estate  in  his  hands 
before  the  Civil  War,  invested  the 
same  in  confederate  bonds  under  an 
order  of  the  court,  this  fact  did  not 
excuse  him  from  accounting  to  the 
legatees  for  both  principal  and  interest 
in  good  money.  Sharpe  v.  Rockwood, 
78  Va.  24. 

An  executor  fully  administered  an 
estate  and,  in  1860,  had  in  hand  money 
to  pay  the  legacies.  One  of  the  lega- 
tees was  an  infant  with  merely  a  life 
estate  in  the  legacy,  and  there  was  no 
one  to  whom  to  pay  the  money.  The 
executor,  in  1863,  under  an  ex  parte 
order  of  the  court,  invested  the  legacy 
in  confederate  bonds,  which  were  de- 
livered to  the  life  tenant  when  he  came 
of  age.  Held,  that  the  executor  had  no 
right,  in  1863,  thus  to  invest  the  legacy, 
and  was  therefore  liable  to  the  remain- 
derman as  for  a  devastavit.  Fergfuson 
z\  Epes,  77  Va.  499. 

.\n  executor,  under  an  order  of  court 
authorizing  him  to  invest  funds  of  the 
estate  in  confederate  or  state  bonds, 
invested  in  confederate  bonds,  which 
were  lost  by  the  results  of  the  war. 
Held,  that  the  executor  was  not  re- 
sponsible, under  the  circumstances,  for 
the  failure  to  invest  in  bonds  of  the 
state  of  Virginia.  Crouch  v.  Davis,  23 
Gratt.  62.  See  also.  Walker  v.  Page. 
21    Gratt.   636. 

Where  an  executor,  who  was  also  a 
member  of  a  firm,  deposited  money  of 
the  estate  in  a  bank  to  the  credit  of  the 
firm,  which,  on  an  ex  parte  order  of 
the  court,  was  invested  on  the  firm's 
check  in  confederate  bonds,  it  was  held, 
that  the  investment  was  either  the  in- 
vestment of  the  executor  or  of  the  firm, 
and  that  the  executor  was  liable  for 
the  loss  as  for  a  conversion  of  the 
money.     Leake  z>.  Leake,  75  Va.  792. 

Where  an  estate  is  being  settled  by 
the  court,  the  administrator  can  not 
be  charged  with  investments  in  con- 
federate bonds  made  by  order  of  the 
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court.  Fauber  v.  Gentry,  89  Va,  312, 
15  S.   E.  899. 

An  administrator  was  held  respon- 
sible for  the  loss  where,  in  1863,  with- 
out an  order  of  the  court  or  of  the 
judge  in  vacation,  under  act  of  March 
5,  18e3,  he  invested  the  decedent's  funds 
in  confederate  bonds,  especially  as  it 
appeared  that  such  funds  might  have 
been  applied  to  pay  the  debts  of  the 
estate,  or  divided  among  those  entitled 
thereto.    Frazier  v.  Frazier,  77  Va.  775. 

Where  administrators  invested  con- 
federate notes,  which  had  come  into 
their  hands  in  the  execution  of  their 
duty,  in  confederate  bonds,  and  it  ap- 
peared that  they  were  unable  by  reason 
of  the  war  and  the  scattered  condition 
of  the  legatees  to  distribute  the  funds, 
the  investment  was  sustained.  Lingle 
V,  Cook,  32   Gratt.   262. 

Where  executors  were  authorized  by 
the  will  to  sell  real  property  and  in- 
vest the  proceeds,  and  they,  acting  in 
good  faith,  invested  the  same  in  con- 
federate bonds,  they  were  not  liable 
for  the  consequent  loss.  Mills  v.  Mills, 
28  Gratt.  442.  See  also,  Jones  v.  Jones, 
86  Va,  845,  11  S.  E.  426. 

An  executor  received  confederate 
treasury  notes  in  satisfaction  of  a  bond 
for  the  amount  of  a  legacy  ordered  to 
be  loaned,  and  so  loaned  by  him,  be- 
fore the  Civil  War,  without  coercion 
on  the  part  of  the  debtor.  Having  in- 
vested the  same  in  confederate  bonds 
at  the  instance  of  his  counsel,  he  sought 
to  be  relieved  from  loss  of  the  fund, 
on  the  ground  that  he  had  acted  under 
advice  and  as  a  prudent  man  would 
have  done.  Held,  that  he  was  not  en- 
titled to  relief,  since  the  investment  in 
confederate  bonds  was  per  se  illegal, 
and  no  court  should  excuse  or  exon- 
erate a  fiduciary  from  loss  or  liability 
resulting  from  his  own  acts  which  were 
in  themselves  not  only  illegal  but  in 
contravention  of  public  policy.  Cope- 
land  V.  McCue,  5  W.  Va.  264. 

In  the  progress  of  a  suit  brought  by 
the  executor  to  have  the  estate  admin- 
istered,   the    court    authorized    him    to 


invest  funds  of  the  estate  in  his  hands, 
in  confederate  bonds.  He  paid  large 
sums  of  confederate  money  to  one  of 
the  residuary  legatees,  but  the  parties 
entitled  to  the  other  half  of  that  legacy 
being  unascertained,  he  paid  nothing 
to  them.  Held,  that  the  loss  sustained 
by  the  investment  in  confederate  bonds 
must  be  borne  rateably  by  all  the  par- 
ties entitled  to  the  residuum.  Skipwith 
V.   Cabell,   19  Gratt.  758. 

d.  Liability  of  Executor  or  Adminis- 
trator. 

Losses  Resulting  from  Failure  to  In- 
vest.— Where  the  will  directs  the  estate 
to  be  put  out  at  interest,  and  the  ex- 
ecutor does  not  choose  to  do  so,  he  is 
to  be  considered  as  a  borrower,  and 
annually  charged  with  interest,  and 
such  interest  and  not  the  principal  is 
to  be  applied  to  disbursements.  Handly 
V.  Snodgrass,  9  Leigh  484;  Garrett  v. 
Carr,  3  Leigh  407;  Lomax  v.  Pendleton, 
3  Call  538.  See  post,  "Accounting," 
IV.    L. 

Where  a  fiduciary  disobeys  an  order 
of  the  court  having  jurisdiction  over 
him  and  the  trust  fund  to  make  partic- 
ular investments,  he  will  be  held  indi- 
vidually responsible  for  all  losses  re- 
sulting from  such  misconduct.  White- 
head V.  Whitehead,  85  Va.  870,  9  S. 
E.  10. 

Care  and  Prudence  Required  in  Mak- 
ing Investments. — In  making  invest- 
ments, an  executor  or  administrator  is 
bound  to  exercise  that  degree  of  care 
and  prudence  which  careful  and  intelli- 
gent men  would  deem  reasonable  dis- 
cretion in  their  own  affairs.  And  where 
he  has  exercised  such  discretion  and 
has  acted  in  good  faith,  he  will  not  be 
held  liable  for  losses  resulting  from 
mere  errors  of  judgment.  Watkins  v. 
Stewart,  78  Va.  Ill;  Cooper  v.  Cooper, 
77  Va.  198;  Jones  v,  Jones,  86  Va.  845, 
11  S.  E.  426.  See  ante,  "Degree  of 
Skill  and  Diligence  Required,"  IV,  A, 
2;  post,  "Loss  of  Assets,"  IV,  E,  6. 

Personal  Supervision  of  Investments. 
— An  executor  was  directed  by  will  to 
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invest  a  specific  sura  of  money  in  in- 
terest-bearing bonds  and  to  pay  the  in- 
terest thereon  to  a  legatee  for  life,  and 
after  her  death  to  divide  the  fund 
among  her  children.  The  executor  ap- 
plied to  the  cashier  of  a  bank,  who 
agreed  to  sell  him  United  States  bonds, 
and  he,  without  seeing  the  bonds  or 
knowing  that  they  were  in  the  bank 
paid  the  cashier  for  them  with  the  un- 
derstanding that  they  were  to  be  held 
by  the  bank  subject  to  his  order.  No 
bonds  were  in  fact  ever  put  in  the 
bank  on  special  deposit  in  the  name 
of  the  executor,  or  as  his  property,  but 
the  cashier  paid  to  him,  as  the  interest 
matured  on  such  bonds,  a  sum  equal 
to  their  interest.  No  inquiry  was  made 
by  the  executor  for  the  bonds  until 
after  the  failure  of  the  bank  nearly 
two  years  thereafter,  when  it  was  as- 
certained that  there  were  no  bonds 
there;  a«d  if  such  bonds  had  ever 
been  deposited  there,  they  had  been 
appropriated  by  the  cashier  long  before 
the  failure  of  the  bank.  Held,  that  the 
executor  was  liable  for  the  trust  fund. 
Key  V.  Hughes,  32  W.  Va.  184,  9  S. 
E.  77. 

e.     Retaining    Investments    Made    by 
Decedent 

Where  an  estate  is  to  be  invested 
to  await  distribution  at  a  distant  day, 
a  bond  executed  to  the  testator  well 
secured  on  real  estate,  or  even  secured 
by  undoubted  personal  security,  may 
be  continued  as  an  investment  by  the 
personal  representative;  but  this  can 
not  be  done  with  a  bond  without  se- 
curity either  real  or  personal,  espe- 
cially where  there  is  a  large  amount  of 
interest  due  on  it  at  the  death  of  the 
testator.    Lacy  v.  Stamper,  27  Gratt.  42. 

Among  the  assets  which  came  into 
the  hands  of  an  administrator  in  1875, 
there  were  railroad  bonds  for  $6,000, 
worth  at  the  time  $4,200,  which  were 
paying  a  good  rate  of  interest.  Two 
out  of  the  four  legatees,  one  having 
been  absent  for  seven  years  and  sup- 
posed to  be  dead,  requested  that  these  j 


bonds  should  not  be  sold,  as  it  was 
thought  they  would  appreciate.  The 
administrator  held  them  until  1877, 
when,  by  the  railroad's  sudden  collapse, 
they  became  worthless.  Held,  that  the 
administrator  was  not  liable  for  the 
loss.  It  was  also  held,  that  he  was 
not  liable  for  the  loss  of  $4,000  secured 
by  the  pledge  of  $12,000  of  similai 
bonds,  the  payment  of  which  had  been 
frequently  demanded  and  promised. 
Watkins  v.  Stewart,  78  Va.  111. 

f.    Under  Order  of  Court. 

In  1862,  an  administrator,  acting  un- 
der an  order  of  court  authorizing  him 
to  loan  money  belonging  to  the  estate 
to  any  undisputed  creditors  thereof 
made  a  loan  of  confederate  money  to 
one  of  the  creditors.  Held,  that  the 
loan  should  not  be  scaled,  but  should 
be  applied,  as  of  its  date,  as  a  payment 
of  a  debt  due  the  borrower.  Robertson 
V.  Trigg,  32  Gratt.  76. 

3.    Deposit  of  Funds. 

See  generally,  the  title  BANKS  AND 
BANKING,   vol.   2,   p.   254. 

Deposit    with    Private    Funds.— See 

post,  "Mingling  Assets  with  Private- 
Funds,"   IV,   E,   8. 

Where  an  executor  deposited  money 
in  the  loan  office  in  February,  1778, 
drew  it  out  in  April,  1778,  and  deposited 
it  again  on  the  same  day,  he  should  be 
allowed  the  nominal  amount  of  the 
debts,  notwithstanding  the  great  depre- 
ciation between  the  first  and  second 
deposits.     Gary  v,   Macon,   4  Call  605. 

Bank  Ruined  by  War.— Where  a 
commissioner,  appointed  to  sell  a  de- 
cedent's land,  collected  the  money  and 
deposited  it  in  a  solvent  bank  to  his  in- 
dividual credit,  and  the  bank  was 
ruined  by  the  war,  and  the  money  was 
lost,  it  was  held  that  the  commissioner 
was  not  chargeable  with  the  loss,  but 
that  the  loss  must  fall  on  the  estate  of 
the  decedent.  Thompson  v.  Brooke,  76 
Va.  160.  See  also,  Douglass  v.  Steph- 
enson, 75  Va.  747. 

Deposit  with  Receiver  of  Court- 
Where  an  administrator,  having  funds 
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in  his  hands,  arising  from  the  sale  of 
property,  made  by  the  decedent  as 
commissioner  of  the  court,  deposits 
such  funds  in  confederate  money  with 
the  general  receiver  of  the  court,  in  a 
suit  to  which  he  was  not  a  party  and 
which  did  not  involve  a  settlement  of 
his  accounts,  he  does  not  thereby  re- 
lieve himself  from  liability  for  such 
funds.  Fultz  V.  Brightwell,  77  Va.  742. 
Liability  for  Loss. — An  administrator 
who  had  acted  in  good  faith  and  was 
guilty  of  no  negligence  was  held  not 
responsible  for  money  which  became 
worthless  in  his  hands  by  the  insol- 
vency of  the  bank.  Powell  v.  Stratton, 
11  Gratt.  792. 

4.  Collection  of  Assets. 

a.    Duty  and  Authority  to  Collect. 
(1)    In  General. 

An  intestate  in  his  lifetime  assigned 
bonds  to  an  agent  for  collection,  but 
died  before  they  were  collected.  His 
administrator  permitted  the  agent  to 
collect  the  bonds  and  appropriate  the 
proceeds  to  his  own  use.  Held,  that 
this  was  a  devastavit  by  the  adminis- 
trator for  which  he  was  responsible  out 
of  his  own  estate  to  the  distributees 
of  the  intestate,  and  Miat  j>fter  the 
death  of  such  administrator,  the  dis- 
tributees might  maintain  a  suit  in 
equity  against  his  personal  represent- 
ative and  the  agent  to  recover  the 
amount  for  which  the  agent  should  be 
primarily  subjected.  Miller  v.  Jeffress, 
4  Gratt.   472. 

The  administrator  of  a  creditor  of 
the  United  States  government,  duly 
appointed  where  he  was  domiciled  at 
his  death,  has  full  authority  to  receive 
payment  and  give  full  discharge  of  the 
debt  due  his  intestate,  in  any  place 
where  the  government  may  choose  to 
pay  it.     Davis  v.  Chapman,  83  Va.  67,  1 

5.  E.  472,  5  Am.  St.  251. 

Where  the  same  person  is  represent- 
ative of  both  debtor  and  creditor  es- 
tates, he  may  out  of  funds  in  his  hands 
belonging  to  the  former  estate  pay  a 
debt    due  him  as  representative  of  the 


latter  estate.  Green  v.  Thompson,  84 
Va.  376,  5  S.  E.  507;  Caskie  v.  Har- 
rison, 76  Va.  85. 

Foreclosure  Proceedings. — See  gen- 
erally, the  title  MORTGAGES  AND 
DEEDS  OF  TRUST. 

An  executor  or  administrator  may 
foreclose  a  mortgage  by  peaceable  en- 
try and  possession  or  otherwise,  just 
as  his  decedent  might  have  done, 
wherever  this  becomes  needful  for  real- 
izing upon  the  secured  debt  or  claim. 
Wilson  V.  Barclay,  22  Gratt.  534. 

(8)  Right  of  One  of  Several  Executors 
to  Collect. 
By  the  terms  of  a  will  a  perpetual 
rent  was  secured  on  real  estate,  which 
the  lessee  was  authorized  to  redeem  by 
paying  an  amount  which,  at  six  per 
cent,  would  produce  an  interest  equal 
to  the  rent.  Held,  that  one  of  the 
three  executors  might  receive  the  pay- 
ment although  it  might  require  all  to 
execute  the  release.  Mills  v.  Mills,  28 
Gratt.    442. 

(3)  Effect  of  Payments  to   Heirs  or 
Distributees   Instead  of   Executor. 

See  the  titles  HEIR,  HEIRS  AND 
THE  LIKE;  LEGATEES  AND  DIS- 
TRIBUTEES. 

(4)  Validity  and  Effect  of  Receipt. 
R.,  an  administrator,  signs  and  de- 
livers to  B.  a  receipt  for  a  certain  sum 
of  money,  reciting  that  it  is  in  full 
payment  of  all  sums  due  his  intestate, 
as  per  statement  thereto  attached;  this 
statement  shows  the  whole  amount  due 
the  intestate's  estate,  subject  to  a 
credit  of  $324,  paid  to  intestate's  widow 
by  B.,  after  intestate's  death;  this  credit, 
after  deducting  a  small  sum  for  error, 
with  the  amount  stated  in  the  body  of 
the  receipt,  makes  up  the  whole  amount 
due  intestate's  estate.  Held,  that  this  re- 
ceipt, in  connection  with  the  other 
evidence  in  the  cause,  not  being  im- 
peached for  mistake,  error  or  fraud,  is 
evidence  of  a  settlement  of  accounts 
between  the  parties,  and  is  a  ratifica- 
tion and  acceptance   of  the   payments 
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claimed    as     credits     in    said     receipt. 
Ruby  V.  Railroad  Co.,  8  W.  Va.  269. 
b.  Right  and  Obligation  to  Sue. 

(1)  In  General. 

It  is  the  duty  of  the  executor  to  col- 
lect together  the  personal  estate,  of 
which  he  is  a  trustee  for  the  payment 
of  debts  and  legacies;  and,  therefore, 
he  is  entitled  to  maintain  all  actions 
which  relate  to  the  personalty,  because 
he  alone  is  entitled  to  the  possession 
of  the  personal  assets  for  such  pur- 
poses. Eppes  V.  Demoville,  2  Call  22. 
See  also,  Matheny  v.  Ferguson,  55  W. 
Va.  656,  47  S.  E.  886;  Tabb  V.  Cabell, 
17  Gratt.  160;  Richardson  v.  Donehoo, 
16  W.  Va.  685;  Wilson  v.  Straight,  46 
W.  Va.  651,  33  S.  E.  758;  Poling  v. 
Huffman,  39  W.  Va.  320,  19  S.  E.  421, 
423.  See  also,  post,  "Actions  by  Ex- 
ecutors or  Administrators,"   IV,   O,   1. 

(2)  Suit  by  Beneficiary. 

But  it  is  held,  that  while  claims  due 
an  estate  should  ordinarily  be  prose- 
cuted by  the  personal  representative 
thereof,  yet  it  may  be  done  by  the 
beneficiaries  thereof  in  a  special  case, 
as  where  it  appears  that  the  personal 
representatives  can  not  or  will  not  act. 
Matheny  v.  Ferguson,  55  W.  Va.  656, 
47  S.  E.  886. 

(8)      Relief    in    Equity    in    Adjusting 
Claims. 

There  being  a  deed  of  trust  upon 
land  in  favor  of  decedent's  estate,  and 
various  payments  claimed  by  the 
debtor,  and  disputed  by  the  administra- 
tor, not  known  by  him  to  be  valid,  or 
supported  by  decisive  evidence,  equity 
has  jurisdiction  of  a  suit  in  the  name  of 
either  the  administrator,  or  the  trustee, 
or  jointly,  to  settle  the  amount  due 
on  the  debt.  Pendleton  v.  Bower,  49 
\V.  Va.  146,  38  S.  E.  487. 
(4)  Rights  and  Powers  of  Represent- 
atives of  Deceased  Representative. 

In  jurisdictions  where  the  common- 
law  rule  has  not  been  adhered  to  it 
seems  that  the  representative  of  the  de- 
ceased executor  or  administrator  can 
not  collect  or   sue  upon  assets  of  the  first 


estate,  nor  proceed  with  its  general  ad- 
ministration, beyond  clearing  up  such 
personal  liability  as  may  have  been  in- 
curred by  his  own  decedent,  and 
realizing  upon  what  should  enter  prop- 
erly into  a  final  account  and  settle- 
ment on  his  part  so  as  to  clear  his  own 
decedent's  estate  from  further  liability 
for  the  trust.  Turnbull  v.  Claibornes, 
3   Leigh   392. 

(5)  Claim  Doubtful 

An  administrator  is  not  bound  to 
sue  upon  a  controverted,  doubtful  claim 
where  he  demands  indemnity  for  costs 
and  expense  of  the  suit  from  those 
requesting  suit,  and  it  is  not  given. 
Harris  v.  Orr,  46  W.  Va.  261,  33  S. 
E.  257. 

(6)  Inability  of  Debtor  to  Discharge. 

An  administrator  is  not  bound  to  sue 
for  a  debt  due  the  estate,  when  it  is 
apparent  that  the  debtor  is  unable  to 
pay  it.  Lovett  v.  Thomas,  81  Va.  245; 
Mitchell  V.  Trotter,  7  Gratt.  136.  See 
also.  Nelson  v.  Page,  7  Gratt.  160. 

c.   Taking  Payment  in  Something  Else 
than  Money. 

(1)  Live  Stock. 

An  administrator  and  his  sureties  arc 
properly  chargeable  with  debts  due  the 
intestate  which  were  paid  in  something 
else  than  money,  where  it  appears  that 
the  debts  were  mostly,  if  not  entirely, 
paid  in  live  stock,  which  was  either 
butchered  at  home,  or  shipped  and 
converted  into  money;  for,  even  if 
not  converted  into  money,  the  surren- 
dering and  extinguishing  the  notes 
amounts  to  waste  or  conversion  on  the 
part  of  the  administrator.  Harman  r. 
McMullin,  85  Va.  187,  7   S.   E.   349. 

(2)  Other  Debts  Due  Debtor. 

Where  an  executor  exchanges  a  debt 
due  his  testator  for  some  other  debt 
due  the  debtor,  he  is  regarded  as  hav- 
ing converted  the  assets,  and  should 
be  charged  with  such  debt  so  ex- 
changed whether  it  is  a  good  debt  or 
not.  Anderson  v.  Piercy,  20  W.  Va. 
282. 
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(8)  Taking  Pajrment  in  Depreciated 
Currency. 

A  personal  representative  is  not  war- 
ranted in  receiving  a  debt  due  to  the 
decedent's  estate  in  greatly  depreciated 
currency,  such  as  was  the  confederate 
currency  toward  the  close  of  the  Civil 
\Var,  unless  there  is  something  in  the 
condition  of  the  debt,  or  in  the  state 
of  the  demands  of  creditors  or  legatees 
of  the  estate,  or  otherwise,  which 
makes  it  to  the  interest  of  the  estate 
that  the  debt  should  be  so  received. 
Moss  V.  Moorman,  24  Gratt.  97;  Han- 
nah V.  Boyd,  25  Gratt.  692;  Williams 
r.  Skinker,  25  Gratt.  507;  Peters  v, 
Neville,  26  Gratt.  549;  Myers  v.  Nel- 
son, 26  Gratt.  729;  Tosh  v.  Robertson, 
27  Gratt.  270;  Mills  v.  Mills,  28  Gratt. 
500;  Crawford  v.  Shover,  29  Gratt.  69; 
Patteson  v.  Bondurant,  30  Gratt.  94; 
Siron  v,  Ruleman,  32  Gratt.  215;  Pur- 
die  V,  Jones,  32  Gratt.  827;  Taylor  v, 
Lancaster,  33  Gratt.  1. 

The  cases  in  which  the  supreme  court 
has  held  it  a  breach  of  duty  in  a 
fiduciary  to  receive  confederate  cur- 
rency in  discharge  of  ante-war  obli- 
gations have  all  been  cases  in  which 
the  depreciation  had  become  so  great 
as  of  itself,  when  not  attended  by  cir- 
cumstances of  justification,  to  be  evi- 
dence either  of  bad  faith  or  lack  of 
common  prudence.  But  the  same 
cases  show  that  even  when  the  cur- 
rency was  greatly  depreciated,  the 
fiduciary  might  be  well  justified  in  re- 
ceiving it,  on  account  of  the  necessities 
of  the  estate  he  represented,  the  con- 
dition of  the  debt,  or  by  other  special 
circumstances  making  the  collection 
proper.  Douglass  v.  Stephenson,  75 
Va.  747. 

An  executor  was  held  to  be  justified 
in  receiving  confederate  money,  though 
greatly  depreciated,  for  a  debt  payable 
in  sound  currency,  where  the  neces- 
sities of  the  estate  required  it,  where  it 
could  be  used  in  payment  of  the  debts 
of  the  testator,  where  the  parties  en- 
titled to  distribution  consented  to  re- 
ceive it,  or  where  the  security  for  the 


debt  had  become  doubtful  and  it  was 
to  the  benefit  of  the  estate  to  receive 
even  a  depreciated  currency.  Williams 
V.  Skinker,  25  Gratt.  507. 

An  executor  received  confederate 
treasury  notes  in  satisfaction  of  a  bond 
for  the  amount  of  a  legacy  ordered  to 
be  loaned,  and  so  loaned  by  him,  be- 
fore the  Civil  War,  without  any  co- 
ercion on  the  part  of  the  debtor,  and 
invested  the  same  in  confederate  bonds 
at  the  instance  of  counsel.  He  sought 
to  be  relieved  on  the  ground  that  he 
had  acted  under  advice,  and  as  a  pru- 
dent man  would  have  done.  Held,  that 
he  was  not  entitled  to  relief,  because 
it  did  not  appear  that  he  was  com- 
pelled to  receive  the  fund  by  the  co- 
ercion of  the  debtor.  Copeland  ti. 
McCue,  5  W.  Va.  264. 

Where  one  of  two  coexecutors  re- 
ceives payment  of  a  debt  due  the  estate 
in  depreciated  currency,  he  alone  is 
chargeable  therefor.  Myrick  v.  Adams, 
4  Munf.  366. 

Measure  of  Accountability.— The 
measure  of  accountability  of  an  exec- 
utor or  administrator  who  receives 
confederate  money  in  payment  of  debts 
is  the  actual  value  of  such  money  at 
the  time  of  receipt,  not  the  face  value 
thereof.  Staples  v.  Staples,  24  Gratt 
225;  Wayland  v.  Crank,  79  Va.  602; 
Siron  v.  Ruleman,  32  Gratt.  215. 

Where  a  personal  representative  re- 
ceived confederate  money,  during  the 
war,  and  used  it  in  his  own  business, 
he  was  charged  with  the  money  so 
received,  in  the  settlement  of  his  ac- 
count of  administration  after  the  war 
as  of  its  scaled  value  in  gold  at  the 
date  of  its  receipt.  Moses  v.  Hurt,  25 
Gratt.    795. 

d.   Liability  for  Failure  to  Collect  As- 
sets. 
(1)    Presumption  as  to  Collection. 

Where  debts  are  stated  in  the  ex- 
ecutor's inventory  as  good,  they  will, 
after  a  reasonable  time,  be  prima  facie 
presumed  to  have  been  collected;  and 
it  devolves  upon  the  executor  to  show 
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that  they  have  not  been  collected,  and 
not  upon  the  legatees  to  show  that  the 
executor  has  been  guilty  of  misconduct 
or  negligence  in  regard  to  such  debts. 
Anderson  v.  Piercy,  20  W.  Va.  282. 

(2)    Liability  Distinguished  from  Trus- 
tees. 

See  generally,  the  title  TRUSTS 
AND  TRUSTEES. 

The  liability  of  trustees  for  collection 
of  choses  in  action  would  seem  differ- 
ent from  that  of  personal  representa- 
tives, as  laid  down  in  Crouch  v.  Davis, 
23  Gratt.  62.  Wimbish  v.  Blanks,  76 
Va.  365. 

(8)     Dependent   on   Actual   Collection 
or  Loss  by  Negligence. 

An  administrator  ought  not  to  be 
charged  with  debts  due  to  an  estate, 
unless  he  has  actually  collected  such 
debts,  or  they  have  been  lost  by  his 
negligence  or  improper  conduct.  Evans 
u.  Shroyer,  22  W.  Va.  581. 

Thus,  the   executors  of  a  consignee ! 
are    not    liable    for   outstanding   debts,  j 
unless   they  are   guilty  of  gross  negli-  , 
gence.     McConnico  v.    Curzen,   2    Call 
358,  1  Am.  Dec.  540. 

Prima  facie,  he  is  chargeable  with  all 
the  assets  undoubtedly,  and  must  ac- 
count for  them,  but  if  he  accounts  by 
showing  a  loss,  which  he  could  not 
have  prevented  by  the  exercise  of  due 
diligence  and  vigilance,  he  thereby  dis- 
charges himself  as  to  the  assets  lost. 
Evans  Shroyer,  22  W.  Va.  581;  Ritz  v. 
Bennett,  6  W.  Va.  417;  Cavendish  v. 
Fleming,  3  Munf.  198. 

In  1863  the  estate  of  a  testator  was 
placed  in  the  hands  of  the  sheriff  as  | 
administratqr  with  the  will  annexed. 
Among  the  assets  was  a  bond  executed ! 
November  2,  1857.  In  1863  the  ad- 
ministrator with  the  will  annexed 
placed  the  bond  in  the  hands  of  an 
attorney  for  collection.  The  obligor 
had  in  his  possession  a  considerable 
estate  real  and  personal,  but  he  was 
largely  indebted,  and  the  attorney,  as 
well  as  other  counsel  who  had  claims 
against    him,    apprehended    that    if    he 


was  sued  he  would  convey  his  estate  tc 
secure  preferred  creditors,  and  there- 
fore did  not  bring  suit  upon  the  bond 
until  1866.  Several  suits  were  brought 
against  the  debtor  in  1866,  and  he  sold 
and  conveyed  his  land  in  payment  oi 
debts  mentioned  in  the  deed,  and  soon 
after  went  into  bankruptcy  paying 
nothing.  Held,  that  the  administrator 
with  the  will  annexed  had  been  guilty 
of  no  negligence,  and  that  his  estate 
was  not  responsible  for  the  debt.  Tan- 
ner V.  Bennett,  33  Gratt.  251. 

But  where  the  failure  of  an  executor 
or  administrator  to  make  collections 
results  from  neglect  on  his  part  in  the 
performance  of  his  duties,  he  is  per- 
sonally chargeable  with  the  amount  so 
lost.  Sterling  v.  Wilkinson,  83  Va.  791, 
3  S.  E.  533;  Chapman  v.  Shepherd,  24 
Gratt.   377. 

When  Required  Diligence  Exercised 
-s-Where  the  testator  had  relied  upon 
a  deed  of  trust  on  land  to  secure  a  cer- 
tain debt,  and  the  executor  had  ac- 
quired additional  security  on  slaves, 
and  it  did  not  appear  that  by  any  de- 
gree of  diligence  he  could  have  effected 
more  to  secure  the  payment  of  the 
whole  debt,  it  was  held,  that  the  exec- 
utor was  not  liable  for  the  debt.  Nel- 
son v.  Page,  7  Gratt.  160. 

(4)  Where  Debt  Might  Have  Beer 
Collected. 

The  mere  fact  that  a  debt  might  have 
been  collected  is  not  sufficient  to  charge 
the  personal  representative  with  its 
loss,  but  he  is  chargeable  if  the  loss 
resulted  from  his  delay.  Anderson  v. 
Piercy,  20  W.  Va.  282. 

But  an  executor  qualified  in  1856 
and  received  as  a  part  of  his  estate 
bonds  executed  to  his  testator  without 
security,  the  obligors  being  then  sol- 
vent. The  executor  failed  to  collect 
the  money  due  on  the  bonds,  and  on 
his  death  in  1862,  they  were  turned 
over  to  the  administrator  de  bonis  non 
of  the  testator,  the  obligors  being  still 
solvent.  The  administrator  de  bonis 
non  sued  on  the  bonds,  but  owing  to 
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the  state  of  things  in  the  county  during 
the  war  judgment  could  not  be  re- 
covered on  them^  and  by  the  results  of 
the  war  the  obligors  became  insolvent. 
Held,  that  as  the  executor  might  have 
collected  these  debts,  his  estate  and 
his  sureties  were  responsible  for  their 
loss.     Lacy  v.  Stamper,  27  Gratt.  42. 

And  where  there  are  several  succes- 
sive administrations  upon  the  same  es- 
tate, and  debts  due  to  the  estate  might 
have  been  collected  by  each  of  the  per- 
sonal representatives  of  said  estate,  by 
the  use  of  due  and  reasonable  diligence, 
but  was  collected  by  none  of  them,  and 
was  lost  by  the  negligence  of  each  and 
all  of  them;  while  4II  of  them  are  liable 
for  said  defbts,  their  relative  liability  is 
in  the  inverse  order  of  their  qualifica- 
tions as  such  personal  representatives. 
Lacy  V,  Stamper,  27  Gratt.  42. 

The  dismissal  of  a  suit  in  chancery 
brought  by  a  legatee  of  a  decedent 
against  his  personal  representative  and 
debtor  of  the  estate,  for  the  purpose  of 
holding  the  debtor  to  account,  while  a 
separate  suit  is  pending  against  the 
personal  representative  for  the  settle- 
ment of  his  account,  should  be  without 
prejudice  to  the  right  of  the  legatee 
to  have  the  personal  representative 
charged  in  the  other  suit  with  any  sum 
which  it  was  his  duty  to  collect,  but 
which  he  had  failed  to  collect  of  the 
debtor.  Beaty  v.  Downing,  96  Va.  451, 
31  S.  E.  612. 

(5)  Allowing  Debt  to  Go  Unsettled  un- 
til Insolvency. 

A  testator  directed  all  his  property 
real  and  personal,  except  his  slaves,  to 
be  sold,  and  the  proceeds  of  the  sales, 
together  with  what  money  might  be 
due  to  him  to  be  put  and  kept  at  in- 
terest for  the  benefit  of  his  wife  and 
children,  until  his  children  should  ar- 
rive at  the  age  of  twenty-one  years  or 
be  married.  He  had  in  his  lifetime 
taken  the  bond  of  two  men  who  were 
partners  for  a  partnership  debt,  and  it 
was  unpaid  at  his  death.  They  were 
reputed   to    be    wealthy   men,   and    the 


executor  permitted  the  debt  to  remain 
uncollected  until  one  of  them  died,  and 
the  firm  as  well  Jis  its  mem-bers  proved 
to  be  insolvent.  Held,  that  the  ex- 
ecutor was  bound  to  account  for  the 
debt.    Southall  v,  Taylor,  14  Gratt.  269. 

(6)  Balance  Due  on  Insurance  Policy. 
If  a  third  party  holding  a  policy  of 

insurance  on  the  life  of  a  decedent 
collects  and  retains  more  on  account 
of  it  th^n  he  is  entitled  to  under  the 
law,  it  is  the  duty  of  the  administrator 
to  require  him  to  account  for  the  ex- 
cess, and  if,  through  his  failure  to  do 
so,  any  loss  has  resulted  to  the  estate 
of  the  decedent,  the  administrator 
should  be  charged  with  such  loss  in 
his  administration  account.  Beaty  v. 
Downing,  96  Va.  451,  31  S.  E.  612. 

(7)  Permitting  Collector  to  Appropri- 
ate Proceeds. 

A,  in  his  lifetime,  assigned  bonds  to 
B  to  be  collected  for  A,  but  before 
they  were  collected  A  died.  The  ad- 
ministrator of  A  having  permitted  B 
to  collect  the  bonds  and  appropriate 
the  proceeds  to  his  own  use,  this  was 
a  devastavit  by  the  administrator,  for 
which  he  was  responsible  out  of  his 
own  estate  to  the  distributees  of  A. 
And  the  administrator  of  A  being  dead, 
the  distributees  of  A  may  have  a  de- 
cree against  the  representative  of  the 
administrator,  without  bringing  an  ad- 
ministrator de  bonis  non  of  A  before 
the  court.  Miller  v.  JeflFress,  4  Gratt. 
472.  See  also,  BuTwell  v.  Burwell,  78 
Va.  574,  582;  Harvey  v.  Steptoe,  17 
Gratt.  289. 

(8)  Unavailibility  Caused  by  War. 
An     administrator     who    has     been 

guilty  of  no  negligence  can  not  be  held 
liable  for  debts  due  the  estate  of  his 
decedent,  which  have  become  unavail- 
able by  the  results  of  war.  Estill  v. 
McClintic,  11  W.  Va.  399. 

(9)  Extent  of  Liability. 

Where  a  debt  has  been  lost  to  the 
estate  by  the  negligence  of  the  exec- 
utor in  not  taking  steps  to  collect  it 
when  it  could  have  been  collected,  he 
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should  be  charged  with  such  debt  as 
of  the  time  when  it  should  have  been 
collected.  Anderson  v,  Piercy,  20  W. 
Va.  282. 

Two  of  the  obligors  upon  a  bond  be- 
came insolvent,  and  the  third,  died 
without  having  proceeded  against  the 
fourth  obligor  to  enforce  the  collection 
of  one-half  of  the  bond.  His  adminis- 
trator also  neglected  to  enforce  the 
payment  of  the  one-half  to  which  the 
fourth  obligor  was  liable,  and  suffered 
said  obligor  to  become  insolvent,  after 
having  m^de  some  payments  on  the 
bond.  Held,  that  the  administrator 
was  liable  for  what  he  could  have  made 
out  of  the  fourth  obligor,  which  was 
one-half  of  the  bond;  but  he  was  en- 
titled to  be  credited  as  upon  this  one- 
half  with  all  collections  already  made. 
Sterling  v.  Wilkinson,  83  Vji.  791,  3  S. 
E.  533. 

An  executor  is  not  chargeable  with 
debts  due  the  estate  of  his  testator  at 
the  time  when  they  become  due,  but 
only  at  the  time  when  he  actually  re- 
ceived them,  unless  they  were  lost  by 
his  negligence  or  improper  conduct 
Cavendish  v.  Fleming,  3  Munf.  198. 

It  seems  that  a  settlement  of  partner- 
ship affairs  made  with  the  surviving 
partners  by  the  personal  representative 
of  a  deceased  partner  is  binding  on  the 
latter's  estate,  its  creditors  and  ben- 
eficiaries, except  in  cases  of  fraud  or 
mistake,  and  for  only  the  share  thus 
received  is  the  representative  presum- 
ably liable.  Shackelford  v.  Shackel- 
ford.  33   Gratt.   481. 

Prior  to  21st  August,  1865,  A  as- 
r»gned  :or  aa  unknown  consideration 
to  B  a  bond  of  C's  for  $451,  dated  7th 
August,  1862.  On  suit,  the  bond  was 
scaled  to  $78.83,  which  was  collected, 
in  1870,  A  conveyed  to  D  land  on  con- 
dition that  he  pay  certain  debts  of  A's 
including  "claim  due  B's  estate,  to  the 
amount  of  $500,  should  so  much  be  due 
thereto."  Testimony  showed  that  the 
claim  originated  out  of  the  assignment 
On  bill  by  B's  administrator  to  enforce 
this  charge  on   D's  land,  it   v^s   held, 


that  the  claim  due  B's  estate  amounted 
to  $78.83,  which,  having  been  paid,  the 
bill  should  be  dismissed.  Barley  v. 
Layman,  79  Va.  518. 

5.  Discovery  of  Assets. 

See  generally,  the  title  DISCOV- 
ERY,  vol.  4,  p.  656. 

a.  By  Personal  Representative. 

A  bill  of  discovery  is  the  proper  rem- 
edy to  be  pursued  by  the  administratoi 
of  an  estate  against  a  defendant  who 
has  in  his  possession  choses  in  action 
and  other  personal  estate  of  the  dece- 
dent, the  amounts,  dates  and  charactei 
of  which  are  unknown  to  the  complain- 
ant, and  which  the  defendant  refuses 
to  disclose;  and  in  such  suit  the  dis- 
tributees of  the  decedent  are  neither 
necessary  nor  proper  parties.  There 
is  no  adequate  remedy  at  law.  Smith 
V.  Smith,  92  Va.  696,  24  S.  E.  280. 

A  bill  in  equity  will  lie  by  an  ad- 
ministrator of  a  principal  against  the 
general  agent  of  his  intestate  for  a  dis- 
covery and  an  account  of  the  transac- 
tion of  the  latter  with  the  principal. 
Simmons  v.  Simmons.  33  Gratt  451. 

A  bill  by  a  creditor  or  creditors  to 
discover  assets  and  enforce  a  debt  or 
claim  against  the  estate,  real  and  per- 
sonal, in  the  hands  of  the  heirs  or 
devisees,  is  not  demurrable  because 
filed  within  six  months  of  the  date  of 
the  appointment  of  the  personal  repre- 
sentative of  such  estate.  Poling  v. 
Huffman,  39  W.  Va.  320,  19  S.  E.  421. 

Where  a  person  leases  land  from  an 
executor,  ^nd  purchases  judgments 
against  the  testator,  although  he  can 
not  set  them  off  against  the  rent,  un- 
less the  executor  acknowledges  a  suf- 
ficiency of  assets  to  pay  all  the  debts 
of  the  estate,  yet  the  tenant  may  main- 
tain a  bill  in  such  case  for  the  discov- 
ery of  assets  by  the  executor.  White 
V.  Bannister,  1  Wash.  166. 

After  a  judgment  against  an  executor 
and  a  return  of  "no  effects"  on  an  ex- 
ecution against  the  goods  and  chattels 
of  his  testator,  a  suit  in  equity  may  be 
brought  for  a  discovery  of  the  assets; 
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to  which  suit  the  sureties  of  the  ex- 
ecutor, and  all  other  persons  against 
whom  a  decree  can  be  rendered,  ought 
l.^  be  made  defendants.  Clarke  v. 
Webb,  2  Hen.  &  M.  8. 

b.  By  Creditor. 

A  creditor  may  file  a  bill  of  dis- 
covery agJiinst  the  personal  or  real 
representative  of  the  estate  of  a  de- 
cedent to  discover  the  assets  liable  to 
the  payment  of  his  debt.  Poling  v. 
Huflfm^n,  39  W.  Va.  320,  324,  19  S.  E. 
421,  423,  citing  White  v.  Bannister,  1 
Wash.  166;  Duval  v.  Trent,  6  Munf.  29; 
Clarke  v.  Webb,  2  Hen.  &  M.  8.  See 
also.  Gordon  v.  Justices  of  Frederick,  1 
Munf.  20. 

6.  Loss  of  Assets. 

a.  General  Principles  Governing  Liabil- 
ity. 

See  ante,  "Degree  of  Skill  and  Dil- 
igence Required,"  IV,  A,  2. 

Prima  facie  an  administrator  is  liable 
for  the  whole  j^mount  of  the  estate  of 
his  decedent  and  must  account  for  the 
same,  but,  as  to  any  assets  of  the  estate 
he  may  so  account  by  showing  that 
the  same  are  worthless  or  have  been 
lost,  without  any  fault  or  negligence 
on  his  part,  or  failure  on  his  part  to 
use  due  diligence  to  prevent  the  loss, 
and  his  oath  is  prima  facie  proof  of 
.«5uch  worthlessness  or  loss.  Van  Win- 
kle V.  Blackford,  54  W.  Va.  622,  46  S. 
E.  589. 

Courts  of  equity  will  not  hold  fidu- 
ciaries liable  for  losses  incurred  in 
managing  a  trust  where  they  acted  in 
pood  faith,  in  the  exercise  of  reason- 
able discretion,  and  as  they  would 
probably  have  done  in  their  own  mat- 
ters. Lovett  V.  Thomas,  81  Va.  245; 
Watkins  v,  Stewart,  78  Va.  111.  See 
also,  Cavendish  v.  Fleming,  3  Munf. 
198. 

It  was  held,  that  administrators  who 
qualified  in  Greenbrier  county  in  1863, 
under  the  confederate  government, 
ought  not  to  be  charged  with  the  value 
of  a  negro  sl^ve,  because  of  the  dif- 
Bculty  of  making  sale  of  such  slave,  or  . 


from  getting  anything  but  confederate 
money  in  payment;  and  because  if 
they  had  retained  the  slave  until  there 
was  another  currency  in  the  country, 
such  slave  would  have  died  in  their 
hands;  especially  as  it  did  not  appeal 
that  they  intermeddled  with,  or  real- 
ized anything  from  the  slave.  Williams 
V.  Buster,  5  W.  Va.  342. 

b.  Mere  Errors  of  Judgment 

It  is  well  settled  that  if  an  executor 
honestly  exercises  the  discretion  con- 
ferred on  him  by  the  will,  he  can  not 
be  held  liable  for  any  loss  which  may 
have  been  occasioned  by  a  mere  error 
of  judgment.  Jones  v,  Jones,  86  Va. 
845,  11  S.  E.  426;  Wayland  v.  Crank, 
79  Va.  602;  Cooper  v.  Cooper,  77  Va. 
198;  Lingle  v.  Cook,  32  Gratt.  262; 
Mills  V.  Mills,  28  Gratt.  442;  Staples  v. 
Staples,  24  Gratt.  225. 

A  decedent  appointed  his  brother  as 
executor  of  his  will,  with  power  to  sell 
any  part  or  all  of  the  real  and  personal 
estate,  as  he  should  deem  best  for  the 
decedent's  children  and  to  reinvest  the 
ss^me.  The  estate  consisted  of  half  of 
a  tract  of  land,  which  had  not  been  paid 
for,  personal  property  thereon,  and  a 
number  of  slaves.  The  other  half  of 
the  land,  the  buildings,  and  many  of 
the  slaves,  belonging  to  the  widow's 
father.  There  were  many  debts  against 
the  estate.  The  farm  was  kept  up  as  a 
home  for  the  widow  and  children  until 
1862,  when,  upon  the  death  of  the 
widow,  the  property  was  sold,  and  the 
proceeds  applied  to  the  payment  of  the 
debts  of  the  estate,  as  far  as  the  cred- 
itors would  take  confederate  money. 
The  balance  was  sent  within  the  con- 
federate lines,  and  a  part  of  it  was  in- 
vested in  a  confederate  bond,  and  the 
balance  was  deposited  in  the  bank. 
The  executor  was  shortly  afterwards 
captured  by  the  federal  army  and  held 
a  prisoner  until  the  close  of  the  war. 
Held,  that  the  executor  having  acted 
in  good  faith,  could  not,  under  the  dis- 
cretion given  him,  the  condition  of  the 
estate,    and    the    surrounding    circum- 
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stances,  be  held  liable  for  any  loss  oc- 
casioned by  mere  errors  of  judgment. 
Jones  V.  Jones,  86  V?.  845,  11  S.  E.  426. 
By  will  probated  July,  1873,  a  testa- 
tor made  assets  to  pay  all  his  debts,  of 
his  whole  estate,  valued  at  $46,000,  ex- 
cept two  hundred  and  twenty-five 
shares  of  bank  stock,  valued  at  $20,000, 
and  specifically  bequeathed  to  his  wife 
and  children.  He  authorized  his  ex- 
ecutor to  sell  at  his  discretion,  his 
whole  estate,  except  the  bank  stock, 
and  after  paying  his  debts,  the  residue 
to  go  also  to  his  wife  and  children. 
Financial  panic  in  1873,  depressed  prop- 
erty values,  and  no  sales  were  made 
until  after  suit  instituted  in  June,  1876, 
to  settle  the  estate,  by  the  reports  of 
the  accounts  therein  taken,  revealed 
that  the  debts  had  swollen  to  $25,000, 
and  the  assets  dwindled  to  $8,000,  and 
the  bank  stock  became  worthless. 
The  widow  never  renounced  the  will, 
nor  claimed  dower  until  December, 
1877,  when  she  filed  her  petition  in  the 
suit,  averring  she  had  lawfully  been  de- 
prived of  her  jointure,  and  desired  her 
dower  in  the  lands  of  her  husband, 
which  had  been  sold  under  decree  in 
the  suit.  She  also  claimed  homestead 
exemption  in  his  estate.  She  filed  ex- 
ceptions to  the  said  reports  wherein 
they  failed  to  make  the  executor  ac- 
count for  the  bank  stock,  and  to  hold 
him  liable  for  his  failure  to  convert  into 
money  so  much  of  the  estate  of  the 
testator  as  was  necessary  to  pay  the 
debts,  before  its  depreciation  in  value. 
The  lower  court  overruled  the  excep- 
tions and  denied  the  prayer  for  dower, 
but  allowed  the  homestead.  On  appeal 
by  the  widow,  it  was  held,  that  by  a 
long  series  of  decisions,  it  was  well 
settled  in  Virginia  that  if  an  executor 
honestly  exercise  the  discretion  con- 
ferred on  him  by  the  will,  he  can  not 
be  held  liable  for  any  loss  which  may 
have  been  occasioned  by  a  mere  error 
of  judgment.  Cooper  v.  Cooper,  77 
Va.  198. 

c.  Acts  and  Omissions. 

Where    an    administrator    has    acted 


in  good  faith,  without  an  eye  to  self- 
interest  and  with  what  men  of  sense 
and  experience  would  deem  reasonable 
discretion  in  their  own  affairs,  he  is  not 
liable  for  losses  resulting  to  the  estate 
from  his  Jicts  or  omissions  especially 
during  the  period  of  doubts  and  diffi- 
culties like  that  of  the  war  between  the 
states.  LeGrand  v.  Fitch,  79  Va.  635; 
Cooper  V,  Cooper,  77  Va.  198;  Way- 
land  V.  Crank,  79  Va.  602.  See  also, 
Elliott  V.  Carter,  9  Gratt.  541;  Davis 
V,  Harman,  21  Gratt.  194;  Ps^rsley  v. 
Martin,  77   Va.  376. 

Failure  to  Take  Forthcoming  Bond. 
— In  the  case  of  Ferguson  v.  Epes,  77 
Va.  499,  an  executor  was  held  liable 
for  failure  to  take  from  a  life  tenant 
a  forthcoming  bond  conditioned  to 
return  the  fund  intrusted  to  him  in  the 
event  of  his  dying  before  marriage  and 
without  heirs  of  his  body. 

d.  Loss   Incurred  by   Entrusting  Col- 

lection to  Agent 

See  Cavendish  v,  Fleming,  3  Munf. 
198. 

e.  Loss  Resulting  from  Negligence. 

An  administrator  of  an  estate  who 
indorses  a  draft  payable  to  him  as  ad- 
ministrator and  places  it  so  indorsed  in 
the  hands  of  a  person  whom  he  does 
not  know  for  collection,  and  who  fails 
to  account  to  him  therefor,  will  be 
chargeable  with  the  loss  as  for  a  dev- 
astavit occasioned  by  his  want  of  due 
care.  Davis  v.  Chapman,  83  Va.  67,  1 
S.   E.  472,  5  Am.  St.   Rep.  251. 

An  administrator  placed  a  due  bill 
in  the  hands  of  an  attorney  for  col- 
lection. The  attorney  negligently  suf- 
fered it  to  run  out  of  date,  and  al>o 
made  an  alteration  in  it  of  which  the 
administrator  had  knowledge,  but  the 
administrator  did  not  attempt  to  collect 
it  of  the  attorney.  Held,  that,  although 
the  administrator  was  not  negligent  in 
the  selection  of  the  attorney,  he  is  lia- 
ble, in  the  absence  of  proof  that  the 
attorney  was  insolvent.  Mills  v.  Tal- 
ley,  83  Va.  361,  5  S.  E.  368. 

Two    of   the   obligors    upon   a   bond 
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became  insolvent,  and  the  third  died 
without  having  proceeded  against  the 
fourth  obligor  to  enforce  the  collection 
of  one-half  of  the  bond.  His  admin- 
istrator also  neglected  to  enforce  the 
payment  of  the  one-half  to  which  the 
fourth  obligor  was  lia^ble,  and  suffered 
the  obligor  to  become  insolvent,  after 
having  made  some  payments  on  the 
bond.  Held,  that  the  administrator 
was  liable  for  what  he  could  have  made 
out  of  the  fourth  obligor,  which  was 
one-half  of  the  bond;  but  he  was  en- 
titled to  be  credited  as  upon  this  one- 
half  with  all  collections  already  made. 
Sterling  v.  Wilkinson,  83  Va.  791,  3  S. 
E.  533. 

The  executors  of  a  consignee  are  not 
liable  for  outstanding  debts  unless  they 
are  guilty  of  gross  negligence.  The 
appointment  by  executors  of  agents  of 
known  ability  to  collect  such  debts  is 
prima  facie  evidence  of  due  diligence, 
and  throws  the  burden  on  the  assignor 
to  prove  negligence.  McConnico  v. 
Curzen,  2  Call  358,  1  Am.  Dec.  540. 

f.  Where  Property  Confiscated. 

Money  received  by  an  executor  dur- 
ing the  war  belonging  to  a  citizen  of 
Indiana  was  confiscated  by  the  confed- 
erate government.  Held,  that  the  con- 
federate government,  in  the  exercise  of 
its  belligerent  rights,  had  authority  to 
confiscate  th-e  property  of  alien  en- 
emies, and  the  executor  was  not  re- 
sponsible for  the  money  confiscated. 
Newton  v,  Bushong,  22  Gratt.  628. 

An  administrator  ought  not  to  be 
charged  with  the  shares  of  foreign  leg- 
atees confiscated  by  the  confederate 
government  Jind  paid  by  the  admin- 
istrator to  the  confederate  states  se- 
questrator "at  the  point  of  the  bay- 
onet," notwithstanding  the  decision  in 
Williams  v..  Bruffy,  96  U.  S.  176,  that 
the  sequestration  laws  of  the  confed- 
erate states  were  void  and  did  not 
forfeit  money  due  to  citizens  of  the 
United  States  residing  outside  the  con- 
federate states.  Miller  v.  Cook,  77  Va. 
806. 


g.  Failure  of  Banks. 

See  ante,  "Deposit  of  Funds,"  IV, 
E,  3;  also,  the  title  BANKS  AND 
BANKING,  vol.  2,  p.  254. 

h.  Depreciation  of  Funds. 

An  executor  or  administrator  acting 
strictly  within  the  line  of  his  duty  and 
exercising  reasonable  care  and  dil- 
igence* will  not  be  held  responsible  for 
the  loss  or  depreciation  of  the  trust 
fund,  or  the  insolvency  or  misconduct 
of  any  person  who  may  have  possessed 
it;  but  if  that  line  of  duty  be  not 
strictly  pursued,  and  any  part  of  the 
fund  be  invested  upon  securities  not 
authorized,  or  be  put  within  the  control 
of  persons  who  ought  not  to  be  in- 
trusted with  it,  when  there  is  no  ne- 
cessity for  so  doing,  and  a  loss  be 
thereby  eventually  sustained,  such 
trustee  will  be  liable  to  make  it  good, 
however  unexpected  the  resultj  how- 
ever little  likely  to  arise  from  the 
course  adopted,  and  however  free  such 
conduct  may  have  been  from  any  im- 
proper motive.  Key  v.  Hughes,  32  W. 
Va.  184,  9  S.  E.  77. 

Shortly  before  the  financial  panic  of 
1873,  an  administrator  believing  that 
matters  would  become  better,  delayed 
the  settlement  of  an  estate.  On  ac- 
count of  the  delay  and  by  reason  of  the 
depreciation  in  values,  the  estate  suf- 
fered great  loss.  Held,  that  the  ad- 
ministrator was  not  liable  for  the  loss, 
it  appearing  that  he  had  acted  in  good 
faith.     Cooper  v.   Cooper,  77  Va.   198. 

Among  the  assets  which  came  into 
the  hands  of  J^n  administrator  in  1875, 
were  railroad  bonds  for  $6,000,  worth 
at  the  time,  $4,200,  which  'were  paying 
a  good  rate  of  interest.  Two  out  of 
the  four  legatees,  one  having  been  ab- 
sent for  seven  years  and  supposed  to 
be  dead,  requested  that  these  bonds 
should  not  be  sold,  as  it  was  thought 
they  would  appreciate.  The  admin- 
istrator held  them  until  1877,  when,  by 
the  railroad's  sudden  collapse,  they 
became  worthless.  Held,  that  the  ad- 
ministrator was  not  liable  for  the  loss; 
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it  was  also  held,  that  he  was  not  liable 
for  the  loss  of  $4,000  secured  by  the 
pledge  of  $12,000  of  similar  bonds,  the 
payment  of  which  had  been  frequently 
demanded  and  promised.  Watkins  v. 
Stewart,  78  Va.  111. 

Where  an  executor  deposited  money 
in  the  loan  office  in  February,  1778, 
drew  it  out  in  April,  1778,  and  depos- 
ited it  again  on  the  same  day,  it  was 
held  that  he  should  be  allowed  the 
nominal  amount  of  the  debts,  notwith- 
standing the  great  depreciation  be- 
tween the  first  and  second  deposits. 
Gary  v.  Macon,  4  Call  605. 

A  testator  whose  personal  estate 
amounted  to  less  than  $60,000,  of  which 
$40,000  was  represented  by  equal 
amounts  of  the  interest-bearing  bonds 
of  two  railroad  companies,  and  the 
balance  for  the  most  part,  by  other 
bonds  and  notes,  directed,  by  his  will, 
that  two  funds  of  $5,000  each  be  in- 
vested "in  some  safe  public  bonds  or 
securities,  bearing  at  least  six  per 
centum  annual  interest"  or  deposited 
"with  some  trust  company  at  the  time 
reported  solvent,"  and  the  interest 
thereon  paid  to  his  two  sisters  during 
their  natural  lives,  and,  after  their 
deaths,  the  principal  sums  to  be  put 
in  the  residuum  of  his  personal  estate. 
He  died  in  1872,  and  the  administra- 
tor with  the  will  annexed,  by  way  of 
compliance,  set  apart  $5,000  of  each  of 
the  two  classes  of  railroad  bonds,  be- 
lieving them  to  be  good,  and,  in  the 
panic  of  the  year  1873,  the  bonds  rep- 
resenting one  of  the  funds  greatly  de- 
preciated and  were  afterwards  sold  for 
forty-eight  cents  on  the  dollar.  Held, 
that,  under  the  circumstances  stated  in 
the  opinion  filed,  the  administrator 
was  not  chargeable  with  the  loss,  nor, 
on  account  thereof,  with  compound  in- 
terest in  his  settlement.  Van  Winkle 
V.  Blackford,  54  W.  Va.  621,  46  S.  E. 
589. 

i.  Emancipation  of  Slaves. 

See   generally,   the   title   SLAVES. 
Where  other  personal  assets  besides 


slaves  existed  largely  in  excess  of  the 
debts,  the  administrator  was  not  at 
liberty,  under  Va.  Code,  1849,  ch.  130, 
§  17,  to  sell  the  slaves,  and  hence  was 
not  liable  for  their  loss  by  emancipa- 
tion. Green  r.  Thompson,  84  Va.  376, 
5  S.   E.  507. 

Where  a  slave  was  left  by  the  will 
to  residuary  legatees,  and,  there  being 
no  debts  or  legacies  necessitating  its 
sale,  the  executor  hired  the  slaves  out 
for  several  years,  during  which  time 
the  slave  was  lost,  as  a  consequence 
of  the  war,  the  executor  should  not  be 
held  responsible  for  the  loss,  as  he  had 
no  right  to.  sell  the  slave,  the  payment 
of  debts  or  legacies  not  requiring  such 
sale.  Anderson  v.  Piercy,  20  W.  Va. 
282. 

An  administrator  qualified  in  1862. 
The  estate  consisted  of  slaves  valued 
at  $7,150,  other  personalty  valued  at 
$1,344,  the  home  tract  where  the  widow 
and  child  lived  valued  at  $2,500,  and 
another  tract  unpaid  for.  The  debts 
against  the  estate  amounted  to  $5,000, 
and  the  creditors  were  unwilling  to  ac- 
cept confederate  money  in  payment 
thereof.  The  widow  deemed  it  best 
that  none  of  the  slaves  should  be  sold, 
but  that  she  should  retain  all  the  prop- 
erty and  by  economical  management 
pay  the  debts  in  a  reasonable  time. 
The  administrator  assented  to  this  ar- 
rangement, and  the  widow  soon  paid 
over  to  him  $3,000,  but  he  could  only 
pay  with  it  debts  to  the  amount  of 
$1,600.  The  plan  failed;  the  slaves 
were  emancipated;  the  currency  be- 
came valueless;  and  the  land  had  to  be 
sold  to  pay  the  debts.  Held,  that  the 
administrator  could  not  be  charged 
with  a  devastavit  for  failing  to  sell  the 
slaves  to  pay  the  debts.  LeGrand  r. 
Fitch,  79  Va.  635. 

A  testator  left  his  estate  to  his 
widow  subject  to  his  debts,  and  ap- 
pointed her  as  executrix.  The  estate 
consisted  partly  of  slaves,  which  she 
kept.  She  married  again,  and  her  sec 
ond  husband  qualified  as  administrate} 
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c.  t.  a.,  but  did  not  sell  the  slaves  to 
pay  the  debts.  The  slaves  were  freed 
by  the  war,  and  after  her  death  her 
devisees  attempted  to  hold  him  liable 
for  their  value.  Held,  that  he  was  not 
liable  therefor,  since  the  devisors  were 
estopped  by  her  conduct  from  assert- 
ing that  he  violated  his  duty  as  admin- 
istrator in  failing  to  sell  the  slaves. 
Baker  v.  Baker,  87  Va.  180,  12  S.  E. 
346. 
7.  Waste  of  Assets. 

The  use  of  the  assets  by  the  personal 
representative  for  his  own  private  pur- 
poses, or  for  the  payment  of  his  own 
debts,  is  necessarily  a  misapplication  of 
trust  funds  and  a  breach  of  trust.  The 
duty  of  every  fiduciary  is  to  keep  the 
trust  fund  separate  and  distinct  from 
his  own  property  or  money,  and  to 
apply  it  in  a  due  course  of  administra- 
tion, or  to  invest  it  securely  for  the 
benefit  of  the  parties  entitled  thereto. 
Asberry  v.  Asberry,  33  Gratt.  461.  See 
also,  Leake  v,  Leake,  75  Va.  792. 

An  administrator  voluntarily  paying 
away  the  assets  of  the  estate  to  dis- 
tributees when  there  are  outstanding 
debts,  though  he  is  ignorant  of  them, 
is  guilty  of  maladministration,  and  is 
liable  as  for  a  devastavit.  Cookus  v, 
Peyton,  1  Gratt.  431.  See  post,  "Ef- 
fect of  Distribution,"   IV,  K,  7. 

The  payment  of  inferior  debts  is  not 
waste,  if  sufficient  assets  are  retained 
to  pay  those  of  superior  degree.  Brax- 
ton V.  Winslow,  4  Call  308. 

Where  a  widow,  who  is  the  admin- 
istratrix of  her  husband,  cuts  timber 
from  the  land  and  builds  a  new  house 
on  it,  she  is  chargeable  with  the  value 
of  the  timber  cut.  Casto  v.  Kintzel,  27 
W.  Va.  750.  See  generally,  the  title 
DOWER,  vol.  4,  p.  782. 

Liability  of  Sureties. — See  generally, 
the  title  SURETYSHIP. 

Where  an  executor  is  not  re- 
sponsible for  a  fund  as  executor,  but 
as  trustee,  his  securities  as  executors, 
therefore,  are  not  responsible  for  his 
waste  of  it.    Boyd  v,  Boyd,  3  Gratt.  114. 


Joint  Devastavit. — Where  in  a  suit 
charging  two  administrators  with  a 
joint  devastavit  of  their  intestate's  es- 
tate, they  jointly  excepted  to  the  mas- 
ter's report  wherein  they  were  charged 
with  the  devastavit,  and  the  court  sus- 
tained the  exception,  one  of  the  ad- 
ministrators can  not  afterwards  be 
heard  to  charge  his  coadministrator 
with  the  same  devastavit  whereby  a 
debt  due  by  the  estate  to  the  alleger 
was  lost.  The  decree  sustaining  the 
exception  is  the  law  of  the  case,  bind- 
ing upon  the  parties  and  all  claiming 
under  them.     Kent  v,  Kent,  82  Va.  205. 

8.  Mingling  Assets  with  Private  Funds. 
Where  an  executor  deposits  funds  of 

the  estate  in  bank  in  his  own  name  c^nd 
a  loss  occurs,  he  is  personally  respon- 
sible for  it.  Vaiden  v.  Stubblefield,  28 
Gratt.  153. 

9.  Continuing    Decedent's    Business. 
Executors    are    to    be    charged    with 

the  perso-nal  property  owned  by  the 
testator  at  the  time  of  his  death,  which 
came  or  ought  to  have  come  into  their 
hands;  and  they  will  not  be  permitted 
to  carry  on  the  business  in  which  the 
testator  was  engaged  at  the  time  of  his 
death,  and  charge  the  estate  with  any 
loss  occasioned  thereby,  or  to  mix  up 
the  accounts  of  such  business  with 
their  executorial  accounts.  Hooper  v. 
Hooper,  29  W.  Va.  276,  1  S.  E.  280. 

A  brickmaker  having  a  number  of 
brick  on  hand,  went  abroad  leaving  his 
wife  as  his  agent  to  carry  on  the  busi- 
ness. While  abroad  he  died,  and  she 
qualified  as  his  executrix,  completed 
the  manufacture  of  bricks  commenced 
in  his  lifetime,  and,  without  returning 
any  inventory  of  his  estate,  sold  the 
bricks  he  left  on  hand  and  those  she 
made,  without  discrimination.  Held, 
that  this  was  not  a  confusion  of  the  tes- 
tator's goods  with  the  goods  of  the  ex- 
ecutrix; for  the  bricks  begun  by  her 
before  and  completed  after  her  hus- 
band's death,  as  well  as  those  he  left 
already  made,  were  all  properly  assets 
of  his  estate;  and  all  the  expenses 
she  incurred  in  the  brick  making  busi- 
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ness,  whether  incurred  during  his  life- 
time or  after  his  death,  were  proper 
charges  aigainst  his  estate.  Newton  v. 
Poole,  12  Leigh  112. 

A  testator  directed  his  partnership  to 
be  continued,  if  his  partner  would  con- 
sent to  it,  and  gave  his  partner  full 
power  over  his  interest  in  the  partner- 
ship for  carrying  it  on;  and  also  au- 
thorized his  executors  to  sell  all  his 
estate  to  enable  his  partner  to  carry 
on  the  business  to  greater  advantage, 
or  to  pay  the  debts  which  might  be 
due  and  owing  from  the  partnership 
at  any  time  during  its  continuance. 
Held,  that  the  effect  of  this  provision 
was  not  to  give  the  executors  a  mere 
discretion  to  sell  the  real  estate  or  not 
at  their  pleasure  during  the  continuance 
of  the  partnership,  but  to  create  a  trust 
in  favor  of  creditors  of  the  partner- 
ship.    Davis  V.  Christian,  15  Gratt.  11. 

10.   Dealing  with  Estate  for  Individual 

Benefit 
a.    Rule   Stated. 

It  is  a  well-settled  principle  of  equity 
jurisprudence  that  a  party  holding  a 
fiduciary  relation  to  trust  property  can 
not,  either  directly  or  indirectly,  be- 
come the  purchaser  of  such  property, 
or  transfer  it  to  his  own  use  or  for  his 
benefit  ^nd  if  he  does,  the  sale  or 
transfer  is  voidable,  and  will  be  set 
aside  at  the  mere  pleasure  of  the  bene- 
ficiaries, although  such  fiduciary  may 
have  paid  a  full  price  and  gained  no 
advantage.  Newcomb  v.  Brooks,  16 
W.  Va.  32.  In  Reilly  v,  Oglebay, 
25  W.  Va.  36,  43,  the  supreme  court, 
following  Newcomb  v.  Brooks,  16  W. 
Va.  32,  says:  "This  rule  is  not  conhncd 
to  trustees  and  fiduciaries  in  the  tech- 
nical sense  of  those  terms,  but  it  ex- 
tends to  every  person  coming  within 
the  reason  of  the  rule.  It  embraces 
trustees,  guardians,  executors,  admin- 
istrators, agents,  cashiers  of  banks, 
factors,  auctioneers,  sheriffs,  commis- 
sioners in  bankruptcy,  s^nd  their  so- 
licitors, assignees  of  bankrupts,  attor- 
neys at  law,  directors  of  corporations, 


and  parties  bearing  many  other  rela- 
tions to  each  other  which  may  not 
well  be  classified."  Sec  also,  Sweeny 
V.  Grape  Sugar  Refining  Co.,  30  W. 
Va.  443,  4  S.  E.  431. 

Where  a  fiduciary  buys  property 
with  the  trust  assets,  or  an  interest 
in  the  trust  estate,  such  as  a  mortgage 
or  the  like,  with  his  own  funds,  and 
the  title  is  taken  in  his  own  name,  he 
can  not  hold  the  same  for  his  own, 
but  must  hold  it  upon  a  resulting  trust 
for  the  beneficiary.  Morgan  v.  Fisher, 
82  Va.  417. 

b.  Constitutes    a     Misapplication    of 
Trust  Funds. 

The  use  of  the  assets  by  the  personal 
representative  for  his  own  private  pur- 
poses, or  for  the  payment  of  his  own 
debts,  is  necessarily  a  misapplication 
of  trust  funds,  and  a  breach  of  trust. 
The  duty  of  every  fiduciary  is  to  keep 
the  trust  fund  separate  and  distinct 
from  his  own  property  or  money  and 
to  apply  it  in  the  due  course  of  ad- 
ministration, or  to  invest  it  securely 
for  the  benefit  of  the  parties  entitled 
thereto.  Asberry  v.  Asberry,  33  Gratt. 
461.    See  also,  Leake  v.  Leake,  75  Va. 

792; 

c.  Sale   or  Pledge  as   Constituting  a 

Fraud. 

Where  an  executor,  not  being  in  ad- 
vance to  the  estate,  sells  or  pledges 
the  assets  for  his  own  use,  he  commits 
a  fraud.  Dodson  v.  Simpson,  2  Rand. 
294. 

d.  Hire  of  Slaves  at  Reduced  Price. 

An  administratrix  who  sets  up  the 
slaves  of  the  estate  to  be  hired  pub- 
licly, and  hires  them  herself  at  very 
reduced  prices,  and  then  hires  them 
out  to  other  persons  at  an  advanced 
price,  will  be  held  to  account  for  the 
advanced  price,  or  if  that  can  not  be 
ascertained,  for  reasonable  hires. 
Cross  V.  Cross,  4  Gratt.  257. 

e.  Where  Executor  in  Advance  to  Es- 

tate. 
An  executor  can  not  apply  the  assets 
of   his   testator   to   his   own  individual 
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purposes,  unless  he  is  in  advance  to 
the  estate  to  the  same  s^mount,  and  a 
purchaser  knowing  of  the  trust  pur- 
chases at  his  peril.  This  rule  applies 
as  well  to  a  purchaser,  who  advances 
his  money  at  the  time  of  the  purchase 
as  to  one  who  takes  the  assets  as  his 
security  for  a  preceding  debt.  Graff 
V.  Castleman,  5  Rand.  195,  16  Am.  Dec. 
741. 

f.  Claim  of  Gift  from  Testator. 
Where    an    executor    claims    that    a 

sum  of  money  advanced  to  him  by 
his  testator  in  his  lifetime  was  a  gift 
and  not  a  loan,  this  claim  will  not  be 
allowed  upon  the  executor's  own  oath 
and  slight  circumstances.  Ruth  v. 
Owens,  2  Rand.  507. 

g.  Gift  from  Cestui  Que  Trust 

The  rule  that  a  fiduciary  shall  not 
be  allowed  to  receive  gifts  from  one 
whose  interests  are  intrusted  to  his 
care,  unless  it  appears  that  no  undue 
influence  was  used  to  induce  the  gift, 
'and  that  it  was  made  with  a  full 
knowledge  of  the  nature  and  extent  of 
the  act,  applies  to  transactions  between 
an  administrator  and  the  wiHow  of 
the  decedent.  Statham  v.  Ferguson,  25 
Gratt.  28. 

h.  Elxceptions — Protecting  Ultimate 
Personal  Liability. 
With  a  view  to  protect  himself  in 
the  event  he  should  be  held  liable  for 
bank  stock  which  perished  on  his 
hands,  an  executor  made  a  compro- 
mise with  the  creditors,  who  (in  ad- 
vance of  the  legatees)  would  be  enti- 
tled to  the  bank  stock,  whereby  the 
creditors  assigned  to  him  for  value 
their  interests  therein,  but  the  stock 
having  become  valueless  there  re- 
mained nothing  out  of  which  he  could 
derive  any  advantage.  Held,  that  such 
agreement  did  not,  under  the  circum- 
stances, come  within  the  rule  which 
forbids  a  fiduciary  from  availing  him- 
self of  his  fiduciary  character  to  make 
personal  profits  or  advantage.  Cooper 
V,  Cooper,  77  Va.  198. 


L    Extent  of  Liability. 

In  a  given  case  an  executrix  hold- 
ing and  employing  the  estate  of  a 
testator  in  her  business,  was  held  not 
to  be  bound  for  profits,  but  only  for 
rent.     Hill  v.  Huston,  15  Gratt.  360. 

11.    Control  of  Real  Estate. 

a.  Title  and  Right  to  Possession. 

In  the  absence  of  any  provision  by 
statute  or  by  will,  the  real  estate  of  a 
decedent  in  no  wise  and  for  no  purpose 
goes  into  the  possession  or  control  of 
the  executor  or  administrator,  but  the 
legal  title  thereto  descends  directly  to 
the  legal  heirs,  subject,  of  course,  to 
the  just  debts  of  the  intestate,  in  so. 
far  at  least  as  the  personalty  falls  short 
of  paying  the  same.  I^idley  v.  Kline, 
8  W.  Va.  218;  Eppes  v.  Demovillc,  2 
Call   22. 

An  administrator  with  the  will  an- 
nexed, being  in  possession  of  lands  di- 
rected to  be  sold,  may  maintain  a  ca- 
veat to  prevent  any  other  person  from 
obtaining  a  patent  for  the  same  as 
waste  and  unappropriated  lands.  Ar- 
cher V.  Saddler,  2  Hen.  &  M.  371. 

In  a  suit  to  settle  a  decedent's  es- 
tate, it  was  error  to  adjudge  the  ad- 
ministrator entitled  to  recover  rents 
accruing  after  the  intestate's  death  for 
a  farm  occupied  by  one  of  the  parties, 
such  rents  belonging  to  the  heirs,  who 
asserted  no  claim  thereto.  Lightner  v. 
Speck,  2  Va.  Dec.  557. 

b.  Enforcement  of  Deed  of  Trust. 

See  generally,  the  title  MORT- 
GAGES AND  DEEDS  OF  TRUST. 

A  father  guarantied  the  payment  of 
a  bond  given  by  his  son,  which  was 
further  secured  by  a  deed  of  trust  on 
the  son's  land.  The  son  failed  to  pay 
the  bond,  and  the  father  made  several 
payments  thereon  and  died.  His  exec- 
utrix paid  the  balance  due  on  the  bond, 
took  an  assignment  of  it,  and  filed  a 
bill  to  subject  the  land  covered  by  the 
deed  of  trust  to  the  payment  of  the 
full  face  of  the  bond.  Held,  in  view 
of  the  evidence,  that  she  could  enforce 
the   deed   of   trust  only   to  the   extc»it 
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of  the  payment  made  by  her  as  execu- 
trix; the  amounts  paid  by  the  testator 
to  be  regarded  as  gifts  to  the  son 
made  to  disincumber  the  latter's  land. 
Scott  V,  Scott,  83  Va.  251,  2  S.  E.  431. 
c.   Power  to  Sell. 

See  post,  "Realty,"  IV,  F,  2. 
12.  Management  of  EsUte  during  Will 
Contest 

P.     SALES,    MORTGAGES    OR 

PLEDGES. 
1.   Personalty. 

a.  Title. 

The  legal  title  to  a  decedent's  as- 
sets in  the  personal  representative's 
hands  for  administration,  whencesoever 
arisen,  is  in  the  personal  representative. 
Brockenbrough  v.  Turner,  78  Va.  438; 
Richardson  v.  Donehoo,  16  W.  Va.  685; 
Laidlcy  v.  Kline,  8  W.  Va.  818.  See 
ante,    "Personalty,"    III,    B. 

b.  Authority  to  Sell. 

An  executor  or  administrator  may 
make  a  valid  sale  of  the  decedent's 
effect,  whether  they  are  necessary  for 
the  payment  of  debts  or  not,  if  there 
is  no  fraud  or  collusion  in  the  pur- 
chaser. Knight  V,  Yarborough,  4 
Rand.  666.  See  also.  Hunter  v,  Law- 
rence, 11  Gratt.  Ill,  62  Am.  Dec.  640. 

c.  In  Satisfaction  of  Individual  Debts. 

An  executor  who  sells  or  pledges 
the  assets  of  his  testator's  estate  for 
his  own  use,  when  he  is  not  in  advance 
to  the  estate,  commits  a  fraud;  and  the 
purchaser  or  mortgagee  with  notice  of 
such  improper  conduct,  at  the  time  of 
the  purchase,  will  be  decreed  to  make 
restitution.  Dodson  v,  Simpson,  2 
Rand.   294. 

An  executor  or  administrator  in  a^d- 
vance  to  an  estate  may  apply  the  as- 
sets of  the  decedent  to  his  individual 
purposes.  Graff  v,  Castleman,  5  Rand. 
195. 

Transfer  to  Individual  Creditor. — 
Where  a  creditor  of  a  solvent  executor 
received  from  him,  in  payment  of  an 
individual  debt,  bonds  which  had  been 
givci    for    ♦'  :    r^'Ce    of    IniiJs    of    the 


estate  of  which  the  executor  had  be- 
come a  part  owner,  and  the  bonds  so 
received  amounted  to  less  than  the 
executor's  share  of  the  estate,  it  was 
held,  that  there  was  no  collusion  in  any 
devastavit  by  the  executor.  Brocken- 
brough V.   Turner,  78  Va.  438. 

Assignment  to  Individual  Creditor.-* 
Where  there  was  an  assignment  by 
an  administrator  to  his  individual  cred- 
itor of  choses  in  action  belonging  to 
the  estate  of  his  intestate,  in  considera- 
tion of  which  the  creditor  assigned  to 
the  sureties  of  the  administrator  a 
bond  of  the  administrator  for  the  same 
amount  amply  secured  on  real  and 
personal  estate,  the  party  so  receiving 
the  assets  of  the  estate  is  not  merely 
collaterally  liable  on  the  failure  of  the 
administrator  to  account  for  the  assets 
of  the  estate,  but  is  directly  and  prin- 
cipally liable  to  those  entitled  to  the 
estate  from  the  time  the  assets  were 
received  by  him.  Morris  v,  Duke,  2 
Pat.  &  H.  462. 

d.  Sale    of    Chattel    Specifically    Be- 
queathed. 

Where  an  executor  sells  a  chattel 
specifically  bequeathed  to  a  person  who 
knows  there  are  no  debts,  the  pur- 
chaser ts^kes  the  property  subject  to 
the  bequest.  Garnett  v,  Macon,  6  Call 
308. 

e.  Sale  of  Perishable  Property. 

In  determining  which  of  the  goods 
and  chattels  of  a  testator  or  intestate 
shall  be  sold  "as  liable  to  perish,  con- 
sume, or  be  the  worse  for  using,  or 
keeping,"  some  latitude  of  discretion 
must  be  allowed  to  the  executor  or  ad- 
ministrator; and  his  conduct  should 
be  sanctioned  by  a  court  of  equity, 
where  it  appears  to  be  fair  and  proba- 
bly proceeds  from  a  good  intention. 
McCall  V.  Peachy,  1  Call  55. 

As  to  sale  of  perishable  property, 
see  also,  Va.  Code,  1887,  §  2651;  W. 
Va.   Code,  1899,  ch.  85,  §  16,  p.  732. 

f.  Sale  of  Choses  in  Action  Generall7. 
When     Approved. — Under     ordinary 

circumstances  it  is  the  duty  of  the  ad- 
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ministrator  to  collect,  not  to  sell,  the 
debts  due  the  estate.  But  where  a 
sale  is  made  by  him  in  the  honest  be- 
lief that  the  interest  of  the  estate  re- 
quired it,  it  should  be  approved. 
Trevelyan  v.  Lofft,  83  Va.  141,  1  S.  E. 
901. 

To  Raise  Funds  to  Discharge  Debts. 
— For  the  purpose  of  raising  funds  to 
pay  4  debt  due  by  the  estate,  an  ad- 
ministrator sold  certain  bonds  of  a 
foreign  corporation  without  property 
in  the  state,  and  which  were  not  col- 
lectible without  considerable  expense 
and  delay.  It  appeared  from  the  evi- 
dence that  the  administrator  acted  in 
good  faith.  Held,  that  the  adminis- 
trator was  not  chargeable  with  more 
than  he  received,  notwithstanding  a 
subsequent  advance  in  the  value  of  the 
bonds.  Trevelyan  v,  Loflft,  83  Va.  141, 
1  S.  E.  901. 

Sale  within  Scope  of  Power,  but 
Dishonestly  Made. — Where  a  sale  by 
an  administrator  of  bonds  belonging 
to  an  estate  is  apparently  within  the 
scope  of  his  powers,  a  bona  fide  pur- 
chaser of  them  obtains  a  perfect  title 
as  against  the  testator's  estate,  al- 
though the  administrator  acted  dishon- 
estly in  ms^king  the  sale.  Lingle  v. 
Cook,   32   Gratt.  262. 

Sale  of  Bond  at  Discount.— Where 
an  administrator  takes  a  bond  to  him- 
self for  a  debt  due  to  his  intestate's 
estate,  payable  at  a  distant  day,  and 
sells  it  ^t  a  large  discount,  to  an  as- 
signee, with  notice  that  the  considera- 
tion of  the  bond  was  a  debt  due  the 
intestate's  estate,  but  who  believes  that 
the  administrator  has  acquired  the  full' 
property  in  the  bond,  the  burden  of 
proving  the  fairness  of  the  administra- 
tor's conduct  is  upon  such  assignee, 
and  if  the  administrator  has  not  made 
such  advances  as  to  justify  him  in  ap- 
propriating the  bond  to  himself,  the 
assignee  can  not,  in  equity,  avail  him- 
self of  the  transfer.  Fisher  v.  Bassett, 
9  Leigh  119,  33  Am.  Dec.  227. 

A  sale  of  bonds  of  the  estate  by  an 


executor,  at  4  discount  of  eighteen  per 
cent,  when  the  circumstances  of  the 
estate  does  not  require  it,  is  a  devasta- 
vit.    Pinckard  v.  Woods,  8  Gratt.  140. 

A  purchase  from  an  executor  at  a 
large  discount  of  bonds  belonging  to 
the  testator's  estate  may  amount  to  a 
constructive  frs^ud  sufficient  to  impli- 
cate the  purchaser  as  a  participant  in 
a  devastavit  committed  by  the  execu- 
tor and  render  him  liable  for  the 
amount  of  the  bonds.  Jones  v.  Clark, 
25   Gratt.   642. 

Where  an  executor  sells  bonds  at  a 
heavy  discount  or  pays  his  own  debts 
with  them,  the  burden  rests  on  the 
purchaser  to  show  either  that  the  es- 
tate needed  the  sale  or  that  the  bonds 
had  become  the  executor's  individual 
property  by  reason  of  his  advances  to 
the  estate  or  legatees,  or  had  accounted 
for  them.  Brockenbrough  v.  Turner, 
78  Va.  438. 
g.    Time,  Manner  and  Terms  of  Sale. 

(1)  Time  of  Sale  Discretionary. 
Where  an  executor  or  administra- 
tor is  given*  discretion  as  to  the  time 
of  sale,  and  he  acts  in  good  faith,  he 
is  not  chargeable  with  the  loss  result- 
ing from  selling  when  he  did,  whether 
his  judgment  that  the  sale  could  then 
be  made  without  sacrifice  was  reasona- 
ble or  not.  Staples  v.  Staples,  24  Gratt. 
225. 

(2)  Character  of  Sale. 

Private  Sale. — Where  an  executor  or 
administrator  sells  property  at  private 
sale'  when  he  should  have  sold  it  nt 
public  auction,  he  is  chargeable  with 
the  amount  that  would  have  been  real- 
ized if  the  sale  had  been  made  at  public 
auction.  Hudson  v,  Hudson,  5  Munf. 
180. 

h.    Validity. 
(1)    In  General. 

It  is  the  duty  of  a  personal  repre- 
sentative, under  ordinary  circum- 
stances, not  to  sell,  but  to  collect,  the 
debts  due  the  estate.  When  a  sale, 
however,  is  made  by  him  in  the  honest 
belief  that  the  interest  of  the  estate  re- 
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quired  it,  it  should  be  approved.  Trev- 
elyan  v.  Lofft,  83  Va.  141,  1  S.  E.  901. 
(2)    Before  Executor  Qualifies. 

A  ss^le  of  a  slave  belonging  to  the 
estate  of  a  testator,  by  a  person  named 
ai  one  of  the  executors,  but  who,  at 
the  time  of  such  sale,  had  not  qualified, 
and  afterwards  died,  without  having 
qualified,  by  giving  bond  and  security, 
is  void  against  the  executor  who  did 
qualify,  notwithstanding  such  sale  was 
n^ade  for  valuable  consideration,  and 
at  a  time  when  there  was  no  qualified 
executor.  Monroe  v.  James,  4  Munf. 
194. 
(0)    Effect  of  Executor's  Bad  Faith. 

Even  if  the  executor  acts  in  bad 
fciith,  yet  if  the  purchasers  at  the  sale 
have  no  knowledge  of  the  fact,  but 
act  in  good  faith  in  making  and  com- 
pleting their  purchases,  they  acquire  a 
good  title  to  the  land  purchased  by 
them.  Staples  v.  Staples,  24  Gratt. 
225. 

Although  a  personal  representative 
acts  unfairly  and  dishonestly  in  making 
a  sale,  which,  if  fairly  and  honestly 
made,  would  be  within  the  scope  of 
his  power  and  duty,  a  bona  fide  pur- 
chaser for  value  from  him  obtains  a 
perfect  title  against  the  testator's  es- 
tate.    Lingle  v.  Cook,  32  Gratt.  262. 

A  bona  fide  purchaser  for  value  and 
without  notice  of  a  portion  of  the  as- 
sets of  the  estate,  either  directly  or  in- 
directly from  the  executor,  will  ac- 
quire a  good  title  thereto,  even  though 
the  executor  commits  a  devastavit*  by 
making  the  sale  for  the  purpose  of 
converting  the  proceeds  to  his  own 
use  and  by  actually  so  converting 
Them.  Jones  v.  Clark,  25  Gratt.  642; 
Brockenbrough  v.  Turner,  78  Va.  438. 
(4)  Sale  of  Property  Specifically  Be- 
queathed. 
Where  an  executor  sells  property 
specifically  bequeathed  at  public  auc- 
tion, the  sale  can  not  be  avoided  Ly 
the  legatee,  although  it  was  not  neces- 
sary to  pay  the  debts,  imless  the  pur- 
chaser knew  that  the  sale  was  not  nec- 


essary, the  remedy  of  the  legatee  being 
against  the  executor.  Sale  v.  Roy,  2 
Hen.  &  M.  69. 

Where  an  executor  sells  a  chattel 
specifically  bequeathed  to  a  person  who 
knows  there  are  no  debts,  the  pur- 
chaser takes  the  property  subject  to 
the  bequest.  Garnett  v.  Macon,  6  Call 
308. 

(5)  When  Unnecessary  for  the  Pay- 
ment of  Debts. 

An  executor  may  make  a  valid  sale 
of  his  testator's  effects,  although  it  is 
not  necessary  that  they  should  be  sold 
for  the  payment  of  debts,  if  there  is 
no  fraud  or  collusion  in  the  purchase. 
Knight  V.  Yarborough,  4  Rand.  566. 

(6)  Where  Purchase  Money  Borrowed 
from  Administrator. 

A,  by  deed  of  trust  in  his  lifetime, 
mortgages  slaves  for  debt,  and  the 
slaves  are  sold  by  the  trustee,  after  his 
death;  B  purchases  some  of  these 
slaves  at  the  trustee's  sale,  at  a  full 
price,  and  borrows  part  of  the  pur- 
chase money  of  A's  administrator,  who 
charges  himself  with  the  same  in  his 
administration  account,  B  knowing  at 
I  the  time  of  the  loan,  that  the  money 
borrowed  of  the  administrator,  was  the 
money  of  A's  estate;  and  then  B  set- 
tles the  slaves  so  by  him  purchased 
at  the  trustee's  sale  upon  A's  widow, 
who  is  B's  daughter.  Held,  this  is  a 
fair  transaction;  and  a  creditor  of  A 
recovering  judgment  against  his  ad- 
ministrator, has  no  ri^^ht  to  levy  an 
execution  on  these  slaves.  Whitton  v. 
Terry,  6  Leigh   189. 

(7)  Collusion  between  Purchaser  and 
Executor. 

Where  an  executor  commits  a  fraud 
by  improperly  selling  or  pledging  the 
assets  of  the  estate,  and  the  purchaser 
or  mortgagee  is  a  participator  in  the 
fraud,  the  s^le  or  mortgage  should  be 
set  aside  as  fraudulent.  Dodson  v. 
Simpson,  2   Rand.   294. 

Evidence  of  Fraud  or  Collusion.— To 
convict  a  purchaser  of  a  fraudulent 
pc.Jcipation   in   a   breach   of  trust  by 


Executors  and  Administrators 


549 


an  executor  having  authprity  to  sell, 
the  evidence  of  notice  of  the  fraudulent 
intent  on  the  p^rt  of  the  executor 
ought  to  be  very  strong.  The  pur- 
chaser has  a  right  to  presume,  in  the 
absence  of  all  direct  or  plain  proof  to 
the  contrary,  that  the  executor  is  ex- 
ercising his  power  fairly  and  faithfully 
in  conformity  to  his  duty.  Davis  v. 
Christian,    15    Gratt.    11. 

An  administrator  took  a  bond  to 
himself  individually  for  4  debt  due  his 
intestate's  estate,  payable  at  a  distant 
day,  and  then  sold  the  bond  at  a  dis- 
count of  twenty-five  per  cent,  to  an 
assignee,  who  knew  that  the  considera- 
tion of  the  bond  was  a  debt  due  to  the 
intestate's  estate,  but  was  informed, 
and  so  informed  as  to  justify  him  in 
believing,  that  the  administrator  had 
acquired  the  full  property  in  the  bond 
in  his  own  right.  Held,  that  this  was 
such  a  dealing  with  the  assets  of  the 
intestate's  estate,  and  such  a  concur- 
rence of  the  assignee  with  the  admin- 
istrator in  his  appropriation  of  the 
assets  to  his  own  use,  as  to  throw  the 
burden  of  proof  of  the  fairness  of  the 
administrator's  conduct  on  the  as- 
signee; and  if  the  administrator  had 
not  purchased  the  claim  from  the  next 
of  kin,  or  had  not  made  such  advances 
as  to  justify  him  in  appropriating  it 
to  himself,  the  assignee  could  not  in 
equity  avail  himself  of  the  transfer. 
Fisher  v.  Bassett,  9  Leigh  119,  33  Am. 
Dec.  227. 

(8)    Purchase  by  Executor  or  Admin- 
istrator. 

(a)    In  General. 

A  purchase  by  a  fiduciary,  while  ac- 
tually holding  a  fiduciary  relation,  of 
the  trust  property,  either  of  himself 
or  of  the  party  to  whom  he  holds  such 
fiduciary  relation,  is  voidable  at  the 
option  of  the  party  to  whom  he  stands 
in  such  a  relation,  although  the  fidu- 
ciary may  have  given  an  adequate 
price  for  the  property  and  gained  no 
advantage     whatever.       Newconib     v. 


Brooks,  16  W.  Va.  32.  See  also.  Tier- 
nan  V.  Minghini,  28  W.  Va.  314. 

While  an  executor  may  not  lawfully, 
directly  or  indirectly,  purchase  at  his 
own  sale,  he  may  lawfully  purchase  for 
his  own  benefit  property,  though  it  may 
have  been  previously  purchased  by  his 
vendor  of  himself  as  such  executor; 
provided,  of  course  the  transaction  be 
real  and  bpna  fide.  Staples  v.  Staples, 
24  Gratt.  225.  And  this  is  true  a 
fortiori,  when  the  transaction  was  n.»t 
only  real  and  bonsi  fide,  but  was  sanc- 
tioned by  the  court  with  all  the  facts 
before  it.  Hurt  v.  Jones,  75  Va.  341; 
Wayland  v.   Crank,  79  Va.  602. 

Agent  of  Administratrix. — ^A  pur- 
chase by  the  agent  of  an  administra- 
trix from  his  principal,  where  he  is 
shown  to  have  prapticJtlly  conducted 
and  had  control  of  the  administration, 
does  not  bind  the  beneficiaries,  and 
they  may  have  such  sale  set  aside  on 
repayment  of  the  purchase  money  with 
interest,  and  the  purchaser  compelled 
to  account  for  the  rents  and  profits. 
Buckles  V.  Lafferty,  3  Rob.  292,  40  Am. 
Dec.    752. 

(b)     Sale  and  Purchase  When  There 
Are  No  Debts. 

If  an  executor  sells  the  slaves  of  his 
testator  when  there  are  no  debts  to 
render  such  sale  necessary  and  buys 
them  himself,  the  sale  may  be  set 
aside  at  the  instance  of  any  person  in- 
terested. Anderson  v.  Fox,  2  Hen.  & 
M.   245. 

An  executor  sold  a  sl^ve  belonging 
to  his  testator's  estate,  the  sale  not 
being  necessary  for  the  payment  of 
debts,  'and  repurchased  the  slave  ar.J 
thereafter  held  him  as  his  own.  Hel.I, 
that  the  slave  was  the  property  of  tlie 
estate,  and  the  executor  should  ac- 
count for  his  annual  hires  with  inter- 
est thereon,  although  the  slave  was 
not  in  fact  hired  out  by  the  executor, 
but  was  kept  in  his  own  employment. 
Rosser  v.  Depricst,  5  Gratt.  6,  50  Am. 
Dec.   94. 
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(c)  When  Sale  at  Sacrifice. 

An  administrator  who  sells  the  prop- 
erty of  the  estate  at  a  very  great  sac- 
rifice, and  purchases  it  himself,  will  be 
held  to  account  for  it  at  the  appraised 
value.     Cross  v.  Cross,  4  Gratt.  257. 

(d)  When    Strangers    Are    Deterred 
from  Bidding. 

A  purchase  by  an  executor  or  ad- 
ministrator of  any  part  of 'the  estate 
of  his  testator  or  intestate  when  other 
persons  were  deterred  from  bidding  in 
consequence  of  doubts  concerning  the 
title  suggested  by  himself,  whereby  he 
obtained  the  property  for  less  than  its 
value,  ought  to  be  annulled  by  a  court 
of  equity.  Hudson  v.  Hudson,  5 
Munf.    180. 

(e)  Sale  Made  Agreeably  to  Will. 

It  has  been  held,  that  a  purchase  of 
land  by  an  executor,  which  had  been 
sold  by  him  agreeably  to  the  will  of 
the  testator,  is  valid  if  it  appears  that 
his  conduct  in  the  sale  was  fair  and 
correct.  McKey  v.  Young,  4  Hen.  & 
M.    430. 

({)    Ratification^Effect. 

It  is  a  ratification  of  a  purchase  by 
a  personal  representative  at  his  own 
sale  of  property  of  the  decedent  where 
the  ps^rties  interested  acquiesce  in  the 
purchase  for  a  long  time  after  they 
are  capable  of  objecting  and  are  fully 
apprised  of  the  facts  of  the  case.  Todd 
V.    Moore,   1   Leigh  457. 

u   Application  of  Proceeds. 

Where  an  administrator  sold  slaves 
of  the  estate  to  raise  funds  for  the 
payment  of  debts,  and  it  turned  out 
that  the  sale  was  not  necessary  for 
that  purpose,  it  was  held,  that,  as  the 
widow  was  entitled  to  only  a  life  in- 
terest in  one-third  of  the  slaves,  she 
should  be .  allowed  one-third  of  the 
proceeds  of  the  sale  thereof  for  her 
life,  and  should  be  required  to  give 
bond  with  surety  that  the  principal,  at 
her  death,  should  be  paid  to  the  per- 
sons entitle  1  in  remainder.  Godwin  v, 
Godwin,  4  Leigh  410. 


j.   Rights  and  Liabilities  of  Purchasers. 

(1)  In  General. 

As  to  the  rights  and  liabilities  of 
purchasers  generally,  see  the  titles 
JUDICIAL  SALES;  NOTICE; 
VENDOR  AND  PURCHASER. 

(2)  Where  Privy  to  Devastavit 
Where  the  purchaser  of  a  portion  of 

the  assets  of  an  estate  from  the  execu- 
tor is  privy  to  the  intended  devastavit 
of  the  executor,  at  the  time  of  the  pur- 
chase, or  fraudulently  contributes  to 
such  devastavit  in  any  way,  such  pur- 
chaser will  be  liable  for  the  loss  sus- 
tained by  creditors,  legatees  or  others 
by  reason  of  such  devastavit.  Jones  v. 
Clark,   25   Gratt.   642. 

One  who  has  received  a  benefit  aris- 
ing from  a  devastavit  committed  by  an 
executrix,  knowing  the  facts,  is  prima- 
rily liable,  and  may  be  united  as  a  de- 
'  fendant  with  the  executrix  and  held  to 
,  account  in  a  suit  by  a  legatee.  Tenant 
V.  Dunlop,  97  Va.  234,  33  S.  E.  620. 

(3)  Knowledge   That  There   Are  No 
Debts. 

If  3^n  executor  sells  a  chattel  spe- 
cifically devised  to  a  person  who  knows 
there  are  no  debts,  the  purchaser  takes 
the  property  subject  to  the  bequest. 
Garnett  v.  Macon,  6  Call  308. 

(4)  Notice  That  Sale  in   Satisfaction 
of  Individual  Debt. 

An  executor  who  sells  or  pledges 
the  assets  of  his  testator's  estate  for 
his  own  use,  when  he  is  not  in  advance 
to  the  estate,  commits  a  fraud;  and  the 
purchaser  or  mortgagee  with  notice  of 
such  improper  conduct,  at  the  time 
of  the  purchase,  will  be  decreed  to 
make  restitution.  Dodson  v.  Simpson, 
2    Rand.   294. 

(5)  Duty  to  See  to  Application  of  Pur- 
chase Money. 

A  purchaser  from  an  executor  of 
personal  property  of  the  testator  for 
valuable  consideration  need  not  in- 
quire whether  the  condition  of  the 
testator's  estate  required  a  sale  of  the 
property,  and  is  not  bound  to  see  to 
the  application  of  the  purchase  money 
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but  may  fairly  presume  that  the  sale 
is  rightly  made,  and  that  the  purchase 
money  will  be  properly  applied;  and 
such  purchaser  can  only  be  made  lia- 
ble on  the  ground  of  a  fraudulent  par- 
ticipation with  the  executor  in  the 
commission  of  a  devastavit  of  the  tes- 
tator's estate.  Jones  v.  Clark,  25  Gratt. 
642;  Brockenbrough  v.  Turner,  78  Va. 
438;  Davis  v.  Christian,  15  Gratt.  11. 

Although  the  executor  or  adminis- 
trator makes  the  sale  in  bad  faith  and 
for  the  purpose  of  converting  the  pro- 
ceeds to  his  own  use,  the  purchaser 
is  not  bound  to  see  to  the  application 
of  the  purchase  money,  where  he  acts 
in  good  faith  and  without  notice  of  the 
intended  fraud.  Dodson  v,  Simpson,  2 
Rand.   294. 

An  executor  can  not  apply  the  as- 
sets of  his  testator  to  his  own  individ- 
ual purposes,  unless  he  is  in  advance 
to  the  estate  to  the  same  amount;  and 
a  purchaser,  knowing  of  the  trust,  pur- 
chases at  his  peril.  This  rule  applies 
as  well  to  a  purchaser  who  advances 
his  money  at  the  time  of  the  purchase, 
as  to  one  who  takes  the  assets  as  a 
security  for  a  preceding  debt.  Graff 
:'.  Castleman,  5  Rand.  195. 
k.   Liability  of  Executor. 

(1)  Liability  for  Price  Begins  Imme- 
diately upon  Sale. 

At  common  law  an  executor  or  ad- 
ministrator becomes  liable  for  the 
price  of  the  goods  immediately  on  the 
sale,  whether  he  sells  for  cash  or  on 
credit.  Southall  v.  Taylor,  14  Gratt. 
269. 

(2)  Sale  of  Perishable  Property. 

A  sale  by  an  executor  of  his  testator's 
perishable  property  not  exempt  from 
sale,  in  January,  1865,  for  the  only  cur- 
rency then  in  circulation  was  held  to 
be  not  only  allowable  but  in  accord- 
ance with  the  mandate  of  the  statute. 
Va.  Code,  1873,  ch.  126,  §  16.  Wayland 
V,   Crank,  79  Va.  602. 

(3)  Sale  on  Credit. 

The  sale  by  an  administrator  of  his 
intestate's  effects,  though  upon  a  credit, 


must  be  treated  at  law  as  a  conver- 
sion thereof.  Clarke  v.  Wells,  6  Gratt. 
475. 

(4)  Improper  Surety. 

A  partner  in  trzide  of  the  buyer  is 
not  such  a  person  as  the  executor  or 
administrator  can  properly  take  as 
surety  on  a  note  given  for  the  price 
of  the  property  sold.  Southall  v,  Tay- 
lor,  14   Gratt.   269. 

(5)  Sale  for  Less  than  Value. 

An  executor  or  administrator  is 
chargeable  as  for  a  devastavit  where  ho 
sells  bonds  belonging  to  the  estate  for 
less  than  their  value.  Pinckard  v. 
Woods,   8    Gratt.    140. 

The    conversion    into    money    by    a 

trustee,  of  well-secured  bonds  belong- 

I  ing  to  a  trust  fund,  by  a  sale  thereof, 

i  at    a    large    sacrifice,    to    a    purchaser 

I  with    full    notice    of   the    trust,    consti- 

1  tutes    such    an    improper    dealing   with 

!  Jtnd  devastavit  of  the  trust  subject  as 

j  will  render  both  trustee  and  purchaser 

I  prima  facie  responsible  therefor.     And 

I  it  will  be  for  them  to  show  that  the 

necessities    of    the    trust    required    the 

\  sacrifice.      Cocke    v.    Minor,    25    Gratt. 

246. 

A  testator  by  his  will  gave  certain 
personal  property  to  his  son,  out  of 
which  he  directed  him  to  pay  his  debts, 
and  gave  him  the  remainder.  The  son 
conveyed  his  whole  estate  real  and  per- 
sonal to  a  trustee  in  trust  to  pay  spe- 
cific debts,  some  of  which  were  his 
own,  and  others  were  the  debts  of  the 
testator.  The  son  died  in  1828,  and 
by  his  will  authorized  his  executors  to 
sell  his  whole  estate  for  the  payment 
of  debts.  The  executors  refused  to 
qualify,  and  the  trustee  was  appointed 
administrator  with  the  will  annexed. 
Afterwards  the  trustee,  as  trustee,  sold 
the  whole  estate,  and  after  having  sold 
enough  to  pay  the  debts  provided  for 
in  the  deed,  allowed  an  agent  of  the 
son's  widow  to  purchase  eight  slaves 
at  a  price  far  below  what  they  would 
have  brought  if  there  had  been  fair 
competition.     Held,    that    i.    \:z^    the 


552 


Executors  and  Administrators 


trustee's  duty  to  h^ve  been  present 
at  the  sale  of  the  slaves  to  superintend 
and  control  it,  and,  if  the  sale  was  not 
properly  conducted,  he  was  bound  to 
make  good  the  loss,'and  that  the  widow 
was  bound  by  the  act  of  her  agent. 
Harvey   v,    Steptoe,    17    Gratt.    289. 

•  Sale  of  Personalty. — An  execution 
having  been  levied  upon  slaves  of  an 
estate,  they  were  sold  with  the  assent 
of  the  executors,  at  X  instead  of  the 
courthouse;  and  they  sold  for  consid- 
erably less  than  their  estimated  value. 
The  sale  was  fairly  made.  Held,  that 
the  executors  were  not  responsible  for 
the  difference  between  the  price  at 
which  the  slaves  sold,  and  the  esti- 
mated value  of  them  at  the  time.  Boyd 
V.  Boyd,  3  Gratt.  114. 
(6)    Bond  Received  in  Payment. 

Where  an  administrator  sells  the 
personal  estate  of  his  intestate  and 
takes  bonds  therefor,  this  is  a  conver- 
sion of  the  assets  of  the  estate,  and  he 
becomes  liable  as  administrator  to  ac- 
count for  the  amount  of  the  sales,  and 
the  bonds  become  his  individual  prop- 
erty, but  a  court  of  equity  will  relieve 

.  him  from  this  responsibility  where  it 
is  shown  that  he  has  acted  with  pru- 
dence, diligence  and  caution,  and  that 
it  is  not  due  to  any  fault  on  his  part 
that  the  bonds  prove  unavailing.  Estill 
V.  McClintic,  11  W.  Va.  399. 

Although,  where  an  executor  sells 
the  personal  estate  of  his  testator  and 
takes  bonds  with  security  therefor,  it 
is  generally  a  conversion  of  the  assets 
so  sold,  and  he  becomes  liable  to  ac- 
count for  the  amount  of  sales,  and 
may  be  charged  therewith  in  the  set- 
tlement of  his  accounts,  and  the  bonds 
become  his  individual  property,  yet  a 
court  of  equity  may,  where  it  is  shown 
that  the  executor  has  acted  in  good 
faith  and  has  exercised  due  diligence 
in  collecting  the  bonds  and  has  failed 
to  do  so  for  causes  beyond  his  control, 
and  a  long  time  has  elapsed,  and  it 
is  doubtful  whether  the  bond  can  be 
made  available,  if  at  all,  within  a  rea- 
j^n_able   time,   relieve    the   executor    in 


the  settlement  of  his  executorial  ac- 
count from  responsibility  as  to  such 
debts,  by  crediting  him  with  the 
amount  of  such  debts  and  treating 
them  as  unadministered  assets,  under 
the  control  and  direction  of  the  court. 
Hoke  V.   Hoke,   12  W.   Va.   427. 

Without  Security.— A  testator  died 
in  1859,  and  by  his  will  directed  that 
all  his  estate  be  sold  as  soon  as  con- 
venient; and  the  executor  had  all  the 
personal  property  appraised  and  sold. 
Four  slaves,  appraised  at  $3,700,  were 
sold  for  $4,955,  to  one  of  the  legatees 
living  in  Missouri,  being  purchased  for 
such  legatee  at  his  request  by  the  ex- 
ecutor. The  purchaser  executed  his 
bond  for  the  price,  but  without  secu- 
rity, and  the  executor  retained  posses- 
sion of  the  slaves  until  they  were  frceJ 
by  the  results  of  the  war.  Held,  that 
the  executor  and  his  surety  should  ac- 
count for  the  slaves  at  the  price  for 
which  they  were  sold.  Boaz  v.  Har.> 
ner,  27  Gratt.  382. 

(7)     Extent   of   Liability   Where   Sale 
for  Cash. 

Where  an  executor  or  administrator 
sells  the  slaves  of  his  testator  or  intes- 
tate at  a  private  sale  for  cash,  he  ought 
to  be  charged  therefor  such  sum  ns 
they  would  have  sold  for  upon  a  rea- 
sonable credit,  if  the  situation  of  the 
estate  would  admit  of  such  credit,  an !, 
if  not,  such  sum  as  they  would  have 
sold  for  at  public  auction  for  cash. 
Hudson  V.  Hudson,  5  Munf.  180. 

(a)   Cash  Payment  to  Agent  of  Ezecii- 
tor. 

An  administrator  sold  property  be- 
longing to  the  estate  of  his  intestate 
through  an  agent,  partly  for  cash  and 
partly  on  credit.  The  vendees  made 
a  cash  payment  to  the  agent.  Held, 
that  the  agent  received  the  money  to 
the  use  of  the  executor,  and  not  to  t!:e 
use  of  the  vendees.  Heffernan  v. 
Grymes,  2   Leigh   512. 

1.   Mortgage  or  Pledge  by  Executor  or 
Administrator. 

Where  an  executor  or  administrator 
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mortgages  or  pledges  the  assets  of 
the  estate  for  his  individual  purposes, 
the  mortgagee  or  pledgee,  having  ac- 
tual or  constructive  notice  of  the 
breach  of  trust,  has  no  better  title  as 
against  the  estate  than  the  executor  or 
administrator  had.  Graff  v.  Castleman, 
5  Rand.  195,  16  Am.  Dec.  741. 

2.    Realty. 

a.  Authority  to  Sell  at  Common  Law. 

An  executor  or  administrator  is 
without  authority  to  make  s^  sale  of 
the  deceased  owner's  real  estate,  un- 
less authorized  by  statute  or  by  the 
will  of  the  decedent.  Litterall  v.  Jack- 
son,   80   Va.    604. 

b.  Power  Conferred  by  Will. 

(1)   Statute  Governing  Construction  of 
WilL 

Where  a  testator,  who  empowered 
his  executors  to  sell  and  convey  cer- 
tain real  estate,  died  before  the  first 
of  January,  1787,  it  was  held,  that  the 
construction  of  the  will,  as  to  the 
power  of  the  executors  to  convey,  was 
to  be  governed  by  the  statute  of  21st 
Hen.  VIII,  ch.  4,  and  not  by  the  act 
of  1785,  ch.  61;  notwithstanding  the 
conveyance  was  executed  after  the  1st 
of  January,  1787.  Geddy  v,  Butler,  3 
Munf.  345. 

A  testator,  being  about  to  leave  the 
county,  made  his  will,  and  devised  that 
in  case  of  his  death,  or  if  he  should 
not  be  heard  of  for  ten  years,  his 
land  should  be  sold  for  the  best  price 
that  could  be  got,  as  was  directed  by 
letter  of  attorney  to  X  of  same  date 
with  the  will,  and  proceeds  divided 
among  his  four  sisters.  Held,  that  the 
administrator  with  the  will  annexed 
had  power  to  sell  the  land,  under  the 
statute  1  Rev.  Va.  Code,  ch.  104,  §  52. 
Broadus  v.  Rosson,  3  Leigh  12. 

"His  will  was  drawn  in  the  light  of 
our  statute  (W.  Va.  Code,  p.  686,  ch.  ! 
86,  §  1),  which  reads  as  follows:  'Real 
estate  devised  to  be  sold  shall,  if  no 
person  other  than  the  executors  be 
appointed  for  the  purpose,  be  sold  and 
conveyed     ♦    ♦    ♦    by     the    execators 


who  qualify,  or  the  survivor  of  them;' 
and  when,  in  the  last  clause  of  his 
will,  he  provided  that  if  his  said 
brother  Michael  could  not  pay  said 
legacies,  or  if  said  sums  were  not  real- 
ized from  his  available  cash  at  the 
date  of  his  death,  then  the  said  sums 
of  $300  and  $200  should  not  be  due  and 
payable  unto  the  said  Martin  and  Mi- 
chael, respectively,  until  the  said  sum 
of  $4,000  could  be  realized  from  a  sale 
of  said  described  property,  he  contem- 
plated a  sale  of  said  realty  as  provided 
for  in  his  will,  under  the  statute,  by 
his  executor,  and  did  not  intend  that, 
if  the  sale  was  made  for  the  satisfac- 
tion of  a  decree  or  judgment  against 
his  estate  by  a  person  whose  actions 
were  beyond  the  control  of  his  execu- 
tor for  a  sum  less  than  $4,000  said 
specific  legacies  to  Martin  and  Michael 
should  not  be  due  and  payable.  In 
speaking  of  the  sum  of  $4,000  being 
realized,  he  meant  realized  by  a  sale 
made  under  the  directions  and  provi- 
sions of  his  will;  and  where  it  was 
sold  by  a  commissioner  under  a  decree 
of  the  court  to  satisfy  a  debt  against 
his  estate,  as  it  was,  and  the  sale  con- 
firmed, it  became  impossible  that  said 
land  could  be  sold  as  the  testator  con- 
templated, or  that  the  sum  of  $4,000, 
or  any  other  sum,  could  be  realized 
as  directed  by  the  will."  Broderick 
V.  Broderick,  35  W.  Va.  620,  14  S.  E. 
157. 

(8)     Sale   Discretionary. 

A  testator,  by  his  will,  directed  his 
estate  to  be  kept  together  and  man- 
aged by  his  executors  for  the  common 
good  of  his  wife  .and  children;  but 
authorized  them  to  sell  any  part,  ex- 
cept "Seguine,"  the  homestead,  if  they 
deemed  it  best.  One  third  of  "Se- 
guine"  belonged  to  his  three  children, 
by  his  first  wife,  which  they  claimed, 
and  it  was  allowed  them,  after  testa- 
tor's death.  Dower  was  assigned  his 
widow  out  of  "Seguine."  The  residue 
of  "Seguine"  was  cultivated  by  the 
three   children.     Aftei  wards    "Seguine" 
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was  sold  under  decree  of  court,  and 
purchased  by  the  three,  who,  later, 
filed  their  petition  for  one-third  of  the 
rents  and  profits  from  testator's  death 
to  the  date  of  their  purchase,  to  be 
i^pplied  as  a  credit  on  their  purchase. 
A  master  having  been  directed  to  take 
an  account,  took  much  evidence,  and, 
after  great  delay,  filed  a  report  adverse 
to  their  claims.  Exceptions  were  filed 
to  it,  and  their  counsel  was  heard  at 
large.  But  the  court  confirmed  the 
report,  dismissed  the  petition,  and  or- 
dered a  resale  of  the  land,  unless,  in 
sixty  days,  they  i>aid  the  balance  due 
the  widow  and  her  two  children.  On 
appeal,  held,  that  there  was  no  cause 
to  reverse  the  decree  complained  of. 
Gregory  v.  Gates,  81  Va.  262. 

A  testc^tor  by  his  will  directed  that 
his  farm  should  be  kept  for  five  years 
and  cultivated  for  the  support  of  his 
family,  Jtnd  longer  if  his  executor 
thought  it  would  promote  the  interests 
of  the  family;  and  the  executor  was 
vested  with  power  to  sell  at  the  proper 
time,  say  after  five  years.  As  each 
child  arrived  at  the  age  of  twenty-one 
years,  he  should  receive  his  share  of 
the  estate.  The  widow  lived  on  the 
farm  and  cultivated  it  for  five  years, 
when  the  oldest  child  was  in  a  few 
months  of  being  twenty-one  years  of 
age;  and  then  the  executor  offered  the 
land  for  sale.  Held,  that,  the  executor 
acting  in  good  faith,  and  being  of  the 
opinion  that  the  interest  of  the  family 
required  the  sale,  which  opinion  was 
not  disproved  by  evidence,  it  would 
be  an  improper  exercise  of  power  in 
a  chancellor  to  interfere  and  substi- 
tute his  own  discret^'^  for  that  of  the 
executor.  Dl-.on  v.  i»xcCue,  14  Gratt. 
540. 

(3)    Power  Coupled  with  Interest 

Sec  generally,  the  titles  POWERS; 
WILLS. 

In  a  case  where  the  will  directed 
that,  "Whenever  my  executors  think 
best,  they  shall  sell  my  land  in  Buck- 
ingham  county,  together   with   all   the 


personal  estate  thereto  belonging,  ex- 
cept," etc.,  it  W.21S  held,  that  the  will 
vested  in  the  executors  an  interest  and 
a  trust,  and  it  was  their  duty  to  take 
possession  of  the  land  and  to  account 
for  the  rents  and  profits  until  sold. 
Mosby  V,  Mosby,  9  Gratt.  584.  Upon 
this  question  of  the  construction  of 
will,  as  to  when  the  power  given  the 
executors,  is  not  a  mere  naked  one, 
but  one  that  is  coupled  with  an  inter- 
est, see  Mills  v.  Mills,  28  Gratt.  442; 
Machir  v.  Funk,  90  Va.  284,  18  S.  E. 
197;  Elys  V.  Wynne,  22  Gratt.  234,  232; 
Milhollen  v.  Rice,  13  W.  Va.  534;  Irwin 
V.  Zane,  15  W.  Va.  646;  Dunn  v.  Ren- 
ick,  33  W.  Va.  476,  10  S.  E.  810,  812. 
Where  the  will  of  a  testator  vests 
the  power  coupled  with  an  interest  in 
certain  land  of  the  testators,  investing 
them  with  a  fee  simple  in  the  land  in 
trust  to  sell  and  dispose  of  the  net 
proceeds  in  money  for  certain  defined 
purposes,  the  executors  have  the  right 
to  enter  upon  the  land  and  take  the 
rents  and  profits,  and  a  delay  of  the 
sale  does  not  divest  the  right  of  the 
executors  to  recover  it  in  ejectment. 
But  it  is  competent  for  the  devisees 
entitled  to  the  net  proceeds  of  sale,  or 
any  of  them,  to  file  a  bill  in  equity, 
at  any  time,  to  compel  a  sale  and  the 
execution  of  the  trust  according  to  the 
intent  of  the  testator.  Bell  v,  Hum- 
phrey, 8  W.  Va.  5. 

(4)  Sale  by  One  of  Two  Executors 
Directed  to  Sell. 
A  will  directed  4  sale  of  land  by 
two  executors.  Before  sale  the  execu- 
tors brought  a  suit  in  equity  to  con- 
strue the  will  and  administer  the  assets, 
making  all  persons  interested  parties, 
and  in  it  decrees  were  made  directing 
a  sale  of  the  land  by  both  or  either  of 
the  executors.  A  sale  was  made  and 
confirmed,  ^nd  a  bill  of  review  was 
filed  for  reversal  of  the  decree  of  con- 
firmation. Held,  that  if  there  were  er- 
ror in  the  first  decree,  in  giving  power 
to  either  exccuto.  to  se'l.  t^at  decree 
being  appealable  and   finai,  aiid  re]i;r 
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against  it  by  bill  of  review  or  appeal 
being  barred  by  limitation,  reversal  of 
the  decree  of  confirmation  would  not 
affect  it.  It  could  not  be  reached  by 
bill  of  review,  and  a  sale  by  one  ex- 
ecutor under  it  would  be  valid,  and 
beyond  reach  by  such  bill  of  review. 
Dunn  V.  Renick,  33  W.  Va.  476,  10  S. 
E.   810,   812. 

Under  the  statute  of  21  Hen.  VIII, 
ch.  4,  a  conveyance  by  part  of  the  ex- 
ecutors named  in  a  will,  by  which  the 
executors  therein  mentioned  are  em- 
powered to  convey,  is  justified  where 
the  others  refuse  to  qualify.  And  such 
refusal  may  be  found  on  proof  of  dec- 
larations in  pais,  or  presumed,  from 
circumstances  without  any  renuncia- 
tion of  record.  But  a  special  verdict, 
in  ejectment,  finding  that  the  executors 
who  failed  to  join  in  the  deed,  **never 
did  take  upon  themselves  the  burthen 
of  executing  the  will,  and  never  did 
relinquish  their  right  so  to  do,"  when 
it  appears  that  they  were  living  at  the 
time  of  the  date  of  the  deed,  is  so 
defective,  that  a  venire  facias  de  novo 
should  be  awarded.  Geddy  v.  Butler, 
3   Munf.   345. 

<5)     Renunciation     of     Provision     by 
Widow  as  Affecting  Power. 

Where  the  will  provided  for  the  sale 
of  all  the  testator's  real  estate  and 
gave  the  widow  the  interest  on  one- 
third  of  the  proceeds,  and  the  widow 
renounced  the  provisions  of  the  will 
and  claimed  dower,  it  was  held,  that 
the  executor  had  no  right  to  sell,  be- 
cause the  power  was  given  in  the  ex- 
pectation that  the  widow  would  accept 
and  abide  by  the  provisions  made  for 
her  in  the  will,  and  with  the  purpose 
and  intent  that  the  land  should  be 
sold  free  from  incumbrance  and  the 
proceeds  of  the  sale  disposed  of  as  di- 
rected by  the  will.  Snider  v.  Snider, 
3  W.  Va.  200. 

<6)    Sale  of  Mortgaged  Premisea— As- 
sent of  Mortgagee. 

Althoujrh  a  tract  of  land  be  decreed 
to  be  sold  to  satisfy  a  mortgage,  the 


executors  of  the  mortgagor,  being  au- 
thorized by  his  will  to  sell  all  his  real 
and  personal  estate,  may  sell  it  for  a 
full  and  fair  price,  with  the  assent  of 
the  mortgagee  or  his  attorney.  Nelson 
V,   Carrington,   4   Munf.   332. 

Foreclosure  of  Mortgage  on  Land. — 
Where  lands  devised  to  be  sold,  have 
been  sold  by  one  of  several  executors, 
all  the  executors  ought  to  be  parties 
to  a  suit  to  foreclose  a  mortgage  pre- 
viously existing  upon  those  lands.  So, 
also,  all  the  purchasers,  in  order  to  be 
subjected  to  a  rateable  contribution  to 
satisfy  the  mortgage.  Mayo  v,  Tom- 
kies,  6   Munf.  520. 

(7)  Power  to   Convey   Land   Sold   in 
Testator's  Lifetime. 

Where  a  testator  empowers  his  ex- 
ecutor to  make  a  conveyance  of  land, 
which  he  sold  but  did  not  convey  in 
his  lifetime;  until  the  power  is  exe- 
cuted, the  lands  descend  to  the  heir, 
and  if  he  be  found  to  be  one  of  the 
executors  conveying,  though  he  con- 
veys as  executor  and  not  as  heir,  yet 
his  conveyance  would  operate  as  an 
estoppel  against  him,  should  he  claim 
as  heir.     Shaw  v.  Clements,  1  Call  429. 

(8)  Direction    to    Sell    as    Charging 
Whole  Estate  with  Debts. 

A  testator,  in  the  first  clause  of  his 
will,  appointed  his  executor  and  pro- 
vided that  no  security  should  be  re- 
quired of  him,  except  such  as  should  be 
necessary  for  his  just  debts;  and  then 
added,  "the'  residue  of  my  estate  I 
confide  in  him  to  dispose  of  as  I  shall 
hereafter  direct;"  and  then  directed 
him  to  sell  all  his  real  estate,  except 
a  very  small  part.  Held,  the  real  es- 
tate was  charged  with  debts.  Dunn  t/. 
Amey,  1  Leigh  465. 

(9)  Sale   of  After-Acquired  Property 
—Power  Qualified. 

If  in  a  given  case  the  testator  di- 
rects the  executor  of  his  will  to  sell 
the  real  estate  owned  by  him  at  the 
time  he  made  the  will,  describing  it 
as  "My  said  home  farm,"  and  the  dis- 
position of  his  estate  is  such  that  the 
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purposes  disclosed  by  the  will  can  not 
be  effectuated  without  a  sale  of  all  the 
real  estate  of  the  testator,  a  power  of 
sale  as  to  such  after-acquired  property 
is  implied,  and  should  be  exercised 
by  the  executor.  Bearing  v.  Selvey, 
50    W.   Va.    4,   40    S.    E.   478. 

(10)  Sale  While  Title  in  Controversy. 

In  Bell  V.  Humphrey,  8  W.  Va.  5, 
it  was  held,  that  in  a  given  case  it 
would  have  been  improper  for  execu- 
tors to  h*ive  sold  land  in  controversy 
while  the  title  thereto  was  controverted 
in  an  ejectment  suit  commenced  by 
the   testator  during  his   life. 

(11)  Manner  and  Terms  of  Sale. 
Time   of   Making    Sale.— Where    the 

will  directs  a  sale  to  be  made  at  a 
future  time,  or  on  the  happening  of 
a  contingency,  a  sale  by  the  executor 
before  the  prescribed  time  is  void. 
Jackson  v.  Ligon,  3  Leigh  161;  Raper 
V.  Sanders,  21  Gratt.  60. 

A  testator,  after  making  provision 
for  his  wife  by  his  will,  devised  that 
after  his  wife's  death  or  marriage  his 
land  should  be  sold  and  the  proceeds 
equally  divided  among  his  children.  The 
widow  renounced  the  will,  and  dower 
was  assigned  her.  Held,  that  the  ex- 
ecutor had  no  power  to  sell  during 
the  widow's  life  and  widowhood. 
Jackson  v.  Ligon,  3  Leigh  161. 

A  testator  dying  in  January,  1861, 
desired  his  debts  to  be  paid  as  soon  as 
convenient  and  directed  his  land  in 
Virginia  and  all  property  on  it  except 
negroes  to  be  sold  on  such  terms  as 
his  executor  might  deem  advisable. 
The  executor  delayed  the  sale  until 
November,  1862.  Held,  that  the  will 
vested  in  him  a  wide  discretion  as  to 
time  as  well  as  terms  of  sale,  and, 
acting  in  good  faith,  he  would  not  be 
liable  even  had  loss  resulted  from  the 
delay.    Wimbish  v.  Rawlins,  76  Va.  48. 

Terms  of  Payment.— A  testator  died 
in  1861.  His  land  was  appraised  at  $35 
per  acre  in  good  money.  In  October, 
1862,  his  executors  sold  the  land  for 
$55  per  acre,  one-fourth   cash  and   the 


balance  in  installments.  The  terms  of 
the  sale  did  not  indicate  in  what  kind 
of  money  the  purchase  price  was  to  be 
paid;  but  it  was  admitted  that  the  cash 
payment  was  made  in  confederate  cur- 
rency, and  a  number  of  witnesses  tes- 
tified that  the  sale  was  made  with 
reference  to  confederate  currency  both 
as  to  the  cs^sh  payment  and  as  to  the 
installments.  One  of  the  executors 
testitied  that,  during  the  sale,  in  an- 
swer to  an  inquiry,  he  had  stated  that 
he  would  accept  confederate  currency 
for  the  cash  payment,  and  would  not 
require  the  deferred  payments  to  be 
made  in  gold  or  silver,  but  would  take 
its  equivalent  or  s^  legal  tender  for  it. 
j  He  testified,  moreover,  that,  a  short 
I  time  before  the  maturity  of  the  bond 
I  for  the  first  deferred  payment,  he  had 
promised  to  accept  payment  of  the  bond 
and  had  supposed  that  it  was  to  be  paid 
in  confederate  currency.  At  the  time  of 
the  sale,  confederate  currency  was  al- 
most universally  used  in  the  locality. 
Held,  that  the  contract  should  be  re- 
garded as  having  been  made  with  ref- 
erence to  confederate  currency,  and 
therefore  the  purchase  money  should 
be  scaled  as  of  the  date  of  the  sale. 
Moore  v.  Harnsberger,  26  Gratt.  667. 

When  Sale  by  Executor  a  Sale  by  the 
Acre.— See  generally,  the  title  MORE 
OR   LESS. 

If  an  agreement  of  sale,  by  an 
executor  under  the  will  of  his  testator, 
be  equivocal,  the  court  should  be  in- 
clined to  consider  it  a  sale  by  the  acre, 
and  not  by  the  tract;  it  being  a  dan- 
gerous principle,  that  executors,  or 
other  fiduciary  characters,  should  take 
upon  themselves,  by  means  of  bar- 
gains of  hazard,  to  jeopardize  the  in- 
terests confided  to  their  care.  Nelson 
V.    Carrington,   4    Munf.    332. 

(18)    Validity  of  Sale. 

(a)   Sale  by  One  of  Several  Executors. 

Where,  before  the  Revolution,  a  tes- 
tator directed  that  his  executors  should 
sell  his  land,  a  sale  by  one  was  void, 
unless  11  appeared  that  the  other  was 
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dead  or  refused  to  qualify.     JoTinston 
f.  Thompson,  5  Call  248. 

Where,  in  a  will  made  before  the 
Revolution,  a  general  power  to  execu- 
tors to  sell  land  was  given,  a  sale  by 
ont-  without  the  consent  of  the  others 
was  void.  Deneale  v.  Morgan,  5  Ca}l 
407. 

Where  a  testator  directs  a  sale  of 
land  by  his  executors,  and  there  are 
three  executors,  all  of  whom  qualify, 
a  conveyance  executed  by  only  two  of 
them  is  not  valid  in  law,  and  can  not 
be  aided  in  equity;  nor  will  the  pay- 
ment of  the  purchase  money  in  such 
case  create  a  lien  on  the  land.  Mc- 
Rae  V.  Farrow,  4  Hen.  &  M.  444. 

A  power  to  four  executors  to  make 
a  conveyance,  was  executed  by  three 
only,  but  the  declaration  stated  that 
all  of  them  joined  in  the  deed,  and 
the  defendant,  without  craving  oyer, 
pleaded  covenants  performed.  Held,  i 
that  after  verdict  by  which  this  point  I 
was  not  submitted,  it  could  not  be  ob- 
jected that  all  the  executors  did  not 
execute  the  deed.  Watson  v.  Alexan- 
der, 1  Wash.  340. 

A  conveyance  by  some  of  the  execu- 
tors named  in  a  will  is  justified,  where 
the  others  refuse  to  qualify.  Geddy 
V.    Butler,   3   Munf.   345. 

As  far  as  circumstances  will  permit,  \ 
a  court  of  equity  will  supply  any  de- 
fect of  execution  of  a  power  given  by 
a  will  to  executors  or  trustees  to  sell 
lands  for  the  payment  of  debts  or 
legacies.  A  conveyance,  therefore,  by 
one  executor  or  trustee  only,  instead 
of  three,  but  in  all  other  respects  con- 
forming to  the  intention  of  the  testator 
in  creating  the  trust  will  be  supported 
in  favor  of  a  purchaser  for  a  valuable 
consideration,  and  this  is  true  although 
the  will  provided  that  if  one  or  more 
of  the  executors  or  trustees  should  die 
before  the  object  of  the  trust  was  ac- 
complished others  should  be  appointed 
by  the  survivors  jointly  with  them  to 
finish  the  execution  of  the  trust.  Rob- 
erts V.  Stanton,  2  Munf.   129. 


A  will  directed  a  sale  of  land  by  two 
executors.  One  only  was  present  at 
the  public  auction,  but  •  the  other  con- 
sented that  his  coexecutor  make  it, 
and  ratified  and  approved  it.  Held, 
that  the  sale  was  not"  invalid  on  ac- 
count of  these  facts.  Dunn  v.  Renick, 
40   W.  Va.   349,  22   S.   E.   66. 

Where  two  or  three  executors  named 
in  a  will  qualified  and  conveyed  the  real 
estate  of  the  testator  to  purchasers 
who  paid  the  purchase  price  in  full  and 
a  third  executor  afterwards  qualified 
and  ratified  the  sale  by  sharing  the 
commissions,  it  was  held  that  the  title 
of  the  purchaser  was  valid,  at  least  in 
equity.     Mills  v.  Mills,  28  Gratt.  442. 

If  the  written  agreement  of  sale  be 
signed  by  the  purchaser,  and  one  of 
the  two  acting  executors,  the  other 
may,  by  acts  in  pais,  though  not  in 
writing  (such  as  delivering  possession 
of  the  land  and  the  like),  manifest  his 
assent  to  the  sale,  and  make  it  his 
own  act.  Nelson  v.  Carrington,  4 
Munf.  332. 

(b)    Purchase  by  Executor  or  Admin- 
istrator. 

The  prevailing  rule  seems  to  be  that 
a  fiduciary  can  not  purchase  at  his  own 
sale,  however  fair  the  transaction  may 
be.  McKey  v.  Young,  4  Hen.  &  M. 
430.  See  Moore  v.  Hilton,  12  Leigh 
1;  Bailey  v,  Robinson,  1  Gratt.  4; 
Buckles  V.  Laflferty,  2  Rob.  292;  New- 
comb  V.  Brooks,  16  W.  Va.  32;  Lewis 
V.  Broun,  36  W.  Va.  1,  17,  14  S.  E.  444. 

But  the  purchase  of  land  by  an  ex- 
ecutor which  had  been  sold  by  him 
agreeably  to  the  will  of  his  testator, 
was  held  to  be  valid,  where  it  appeared 
that  his  conduct  in  the  sale  was  fair 
and  correct.  McKey  v.  Young,  4  Hen. 
&  M.  430. 

An  executor  may  not  lawfully,  di- 
rectly or  indirectly,  purchase  at  his 
own  sale,  but  he  may  lawfully  pur- 
chase for  his  own  benefit  property, 
though  it  may  have  been  previously 
purchased  by  his  vendor  or  himself  as 
such  executor;  provided,  of  course,  the 
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transaction  be  real  and  bona  fide.  And 
this  is  true  a  fortiori  when  the  trans- 
action is  not  only  real  and  bona  fide 
but  is  sanctioned  by  the  court  with  all 
the  facts  before  it.  Wayland  v.  Crank, 
79  Va.  602;  Hurt  v.  Jones,  75  Va.  •341; 
Staples   V,   Staples,   24   Gratt.   225. 

The  will  directed  real  property  to  be 
sold  by  an  executor,  and  the  proceeds 
to  be  applied  with  the  proceeds  of  the 
personalty  to  the  payment  of  debts 
and  legacies,  and  the  balance  to  go  to 
the  residuary  legatees.  The  executors 
renounced  their  right  to  qualify  as 
such,  and  then  one  of  them  qualified 
as  administrator  with  the  will  annexed. 
He  sold  the  property  under  the  will, 
becoming  himself  the  purchaser  of  a 
portion  of  it.  Held,  that  the  sale,  be- 
ing a  fair  one  and  a  fair  price  being 
given  for  the  property,  should  be  con- 
firmed.   Toler  V.  Toler,  2  Pat.  &  H.  71. 

An  administratrix  emancipated  her 
slaves  by  her  will  and  directed  that  a 
certain  tract  of  land  should  be  sold 
for  the  payment  of  her  debts,  and  that 
certain  money  due  her  should  be  ap- 
plied when  collected,  to  the  same  ob- 
ject. The  land  was  sold  for  ready 
money  by  her  administrator  with  the 
will  annexed,  after  advertising  the  time 
and  place  (without  specifying  the 
terms  of  sale),  for  ten  days  only,  and 
purchased  by  himself  before  judgment 
was  obtained  against  her  estate.  The 
slaves  were  afterwards  sold  under  an 
execution.  On  a  bill  brought  by  cer- 
tain of  her  slaves  claiming  the  benefit 
of  her  will,  and  suggesting  fraud  in  the 
management  of  her  estate,  it  was  de- 
creed that  the  lands  be  resold,  and 
that  an  account  be  taken,  and,  if  there 
be  not  funds  sufficient  to  pay  the  debts 
for  which  they  were  sold,  that  they 
be  sold  for  a  term  of  years  to  satisfy 
it.     Patty  v.  Colin,  1  Hen.  &  M.  519. 

A  testator  bequeathed  legacies  to  be 
paid  out  of  the  proceeds  of  certain 
lands,  which  he  directed  to  be  sold. 
The  administratrix  with  the  will  an- 
nexed was  old  and  confided  the  admin- 
istration for  the  most  part  to  an  agent, 


who  caused  the  land  to  be  sold,  and 
became  himself  the  purchaser,  at  4 
price  insufficient  to  satisfy  the  legacies. 
Held,  that  the  sale  was  voidable  as  to 
the  legatees,  and  that  the  extent  of 
their  interest  was  a  sum  sufficient  to 
satisfy  their  legacies,  which  the  agent 
might  remove  by  payment,  and  that, 
if  he  did  not,  the  land  should  be  sold 
at  a  proper  upset  price,  to  be  ascer- 
tained by  debiting  the  purchaser  with 
the  profits  of  the  land  or  with  a  fair 
annual  rent  therefor  and  crediting  him 
with  his  payments  and  interest  on  the 
same  and  with  all  the  substantial  and 
permanent  improvements.  Buckles  v. 
Lafferty,  2  Rob.  292,  40  Am.  Dec.  752. 

An  executor  of  a  will,  who  was  also 
appointed  guardian  for  his  infant  chil- 
dren by  the  will,  kept  no  separate  ac- 
counts, intermingled  his  own  money 
with  that  held  by  him  as  executor  and 
as  guardian,  purchased  land,  paying  for 
it  partly  with  his  own  money  and  partly 
with  money  in  his  hands  as  executor, 
and  had  it  conveyed  to  his  children. 
Held,  that  the  land  was  chargeable 
with  the  amount  of  money  in  his 
hands  as  executor  which  was  ex- 
pended in  its  purchase,  although  the 
children  to  whom  it  was  conveyed  had 
no  knowledge  of  the  fraud.  Hedrick 
V.  Tuckwiller,  20  W.  Va.  489. 

Where  a  purchase  of  land  by  an 
executor  at  his  own  ss^le  has  been  set 
aside,  the  executor  will  not  be  required 
to  take  the  land  at  what  it  was  worth 
at  the  time  of  sale  upon  the  conjectural 
estimate  of  witnesses,  but  it  will  be 
sold  for  more  if  possible,  and  if  not, 
his  purchase  will  be  confirmed.  Bailey 
V.  Robinsons,  1  Gratt.  4,  42  Am.  Dec. 
540. 

(13)   Warranty  by  Executor. 

See  generally,  the  titles  COVE- 
NANTS, vol.  2,  p.  741;  WARRANTY. 

Where  an  executor  sells  land  of  his 
testator  by  virtue  of  a  power  given  by 
the  will,  he  is  not  bound  to  convey  with 
general  warranty,  without  an  agree- 
ment to  that  eflfect,  but  only  with  spe- 
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cial  warranty  against  himself  and  all 
persons  claiming  under  him,  notwith- 
standing s^  written  agreement  after  the 
sale  that  he  would  make  a  good  and 
indefeasible  title  to  the  purchaser,  for 
such  an  agreement  is  to  be  understood 
with  reference  to  the  terms  of  the  sale. 
Grantland  v.   Wight,  5   Munf.   295. 

Rule  of  Caveat  Emptor. — It  is  the 
duty  of  a  purchaser  to  inquire  into  the 
sufficiency  of  the  testator's  title  and 
the  authority  of  the  executor  to  sell 
under  the  will,  and  if  the  purchaser 
takes  no  covenants  to  cover  defects  of 
title,  he  is  absolutely  without  relief, 
unless  the  executor  has  been  guilty 
of  such  fraud  as  will  vitiate  the  con- 
tract. Syme  v.  Johnston,  3  Call  558; 
Brock  V.  Philips,  2  Wash.  68. 

Where  the  executor  states  at  the  sale 
that  he  sells  only  as  his  testator,  held, 
it  is  the  duty  of  the  purchaser  to  in- 
quire into  the  state  of  the  property. 
Syme  v.  Johnston,  3  Call  658. 

In  respect  to  the  duty  to  inquire  as 
to  the  executor's  power,  the  follow- 
ing distinction  has  been  made  between 
a  sale  of  personalty  and  a  sale  of  real 
estate  under  a  power  in  the  will:  "The 
executor  by  law  has  a  right  to  the  pos- 
session of  slaves  and  of  personal  estate, 
and  a  right  to  sell  them.  But  he  has 
no  right  to  sell  lands,  unless  under  ^ 
special  authority.  A  purchaser,  there- 
fore, of  land,  from  an  executor,  is 
bound  to  look  for  and  to  understand 
the  extent  of  that  power,  and  conse- 
quently the  principle  caveat  emptor, 
strictly  applies  in  such  a  case."  Brock 
V.  Philips,  2  Wash.  68. 

(14)     Title    Rights   and    Liabilities    of 
Purchaser. 

As  a  general  rule,  a  sale  under  a 
power  contained  in  a  will  gives  the  ex- 
ecutor authority  to  convey  a  good  title 
to  a  bona  fide  purchaser,  and  such  title 
can  not  be  defeated  by  the  fact  that 
the  executor  was  acting  in  violation  of 
his  trust,  where  the  purchaser  had  no 
knowledge  of  such  violation.  Smith  v. 
Henning,  10  W.  Va.  596. 


Where  the  power  of  an  executor  to 
convey  is  limited  to  sales  for  the  pay- 
ment of  debts,  a  conveyance  of  the 
lands  for  other  purposes  is  construct- 
ively fraudulent  as  to  the  devisees, 
and  they  will  not  thereby  be  devested 
of  title  to  the  lands,  if  the  purchaser 
had  notice  of  the  extent  of  the  exec- 
utor's authority,  and  that  the  convey- 
ance was  not  authorized  by  the  will; 
but  if  he  purchased  in  good  faith  and 
without  notice,  the  title  will  be  vested 
in  the  purchaser  and  devested  out  of 
the  devisee.  Smith  v,  Henning,  10  W. 
Va.  596. 

Where  the  purchasers  at  a  sale  in 
good  faith  pay  the  amount  of  the  pur- 
chase money,  and  receive  a  convey- 
ance of  the  property  from  the  execu- 
tors, who  also  act  in  good  faith,  they 
acquire  a  good  title  to  the  property. 
Staples  V.   Staples,  24  Gratt.   225. 

One  who  purchases  lands  from  an 
executor  who  is  also  a  legatee  of  the 
estate,  at  a  discount  of  from  eighteen 
to  twenty  per  cent,  knowing  that  the 
condition  of  the  estate  does  not  re- 
quire the  sale,  is  guilty  of  a  fraud,  al- 
though he  may  know  that  such  lands 
do  not  amount  to  more  than  the  exec- 
utor's interest  in  the  estate;  and,  upon 
the  failure  of  the  executor  to  pay  the 
other  legatees  their  portion  of  the  es- 
tate, such  purchaser  will  be  compelled 
to  repay  the  money  to  them.  Pinck- 
ard  V,  Woods,  8  Gratt.  140. 

A  testator  died  in  November,  1861, 
and  by  his  will  directed  certain  land 
to  be  sold.  It  was  valued  in  Decem- 
ber by  commissioners  at  $8  per  acre; 
and  the  administrator  with  the  will  an- 
nexed sold  it  within  sixty  days  at  a 
private  sale,  the  greater  part  at  $10 
and  the  rest  at  $8,  and  the  purchaser 
paid  the  purchase  money,  some  of  it 
before  it  was  due,  and  took  the  re- 
ceipts of  the  administrator  for  the 
payments;  but  the  land  was  not  con- 
veyed to  him.  The  parties  acted  in 
good  faith  in  the  transaction.  Held, 
that  the   sale  was  valid,  and  that  the 
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purchaser  was  entitled  to  a  conveyance 
of  the  land  without  having  any  condi- 
tions imposed  upon  him.  Moss  v. 
Moorman,  24  Gratt.  97. 

If  an  executor,  uninformed  as  to  the 
quantity,  sells  and  conveys  a  tract  of 
land  under  the  will  of  his  testator  as 
containing  one  hundred  and  forty  acres,  j 
more  or  less,  and  it  is  afterwards  dis- 
covered that  the  tract  contains  two 
hundred  and  fifty-five  acres,  the  excess 
is  so  great  that  a  court  of  equity  will 
presume  that  the  executor  would  not 
have  entered  into  the  contract  had  the 
i.i.tn  been  known;  and,  unless  it 
clearly  appears  from  the  evidence  and 
circumstances  that  such  excess  was  had 
in  contemplation,  the  court,  on  appli- 
cation of  those  interested,  will  rescind 
the  contract,  or  require  the  purchaser, 
at  his  election,  to  pay  a  just  compen- 
sation for  the  excess.  Pratt  v.  Bow- 
man, 37  W.  Va.  715,  17  S.  E.  210. 

An  administrator  with  the  will  an- 
nexed purchased,  at  his  own  sale  made 
under  the  will,  an  equity  of  redemption 
in  certain  lands  of  his  testator;  he  aft- 
erwards paid  oflf  the  lien  on  the  land, 
but  took  no  deed  of  release  from  the 
.  trustee.  He  held  it  during  his  life- 
time and  it  descended  to  his  son,  who 
sold  it  to  another  with  special  war- 
ranty. Held,  that  if  the  estate  of  the 
administrator,  after  his  decease,  was 
not  sufficient  to  pay  those  entitled 
thereto  the  purchase  money  with  in- 
terest, the  lana  in  the  hands  of  the 
holder  would  be  liable  to  them  for  it, 
since  he  bought  only  such  title  as  the 
administrator  had,  and  in  his  hands  it 
would  have  been  liable  to  be  resold 
for  the  payment  of  the  purchase 
money.   Toler  v,  Toler,  2  Pat.  &  H.  71. 

Duty  to  See  to  Application  of  Pur- 
chase Money. — Where  a  discretionary 
power  to  sell  is  given  to  executors,  a 
purchaser  from  them,  if  he  acted  in 
good  faith,  will  not  be  affected  by  the 
manner  in  which  they  exercised  their 
discretion.  And  if  the  power  is  to  sell 
for  the  payment  of  debts  generally, 
the  purchaser  is  not  bound  to  see  tD 


the  application  of  the  purchase  money. 
Davis  V.  Christian,  15  Gratt.  11. 

Where  a  sale  is  made  under  a  power 
to  sell  and  reinvest  upon  the  same 
trusts,  it  has  been  held  that  th'»  pur- 
chaser is  not  bound  to  see  to  the  appli- 
cation of  the  purchase  money.  And  it 
is  unreasonable  that  he  should  be  so 
bound,  if  the  form  of  the  bequest  im- 
plies confidence  in  the  trustee  as  to 
the  application  of  the  purchase  money. 
Hughes  V.  Tabb,  78  Va.  313. 
15.  Rights,  Duties  and  Liabilities  of 
Executor. 

An  executor  offered  land  for  sale  at 
a  public  auction,  and  it  was  cried  out 
to  a  solvent  and  responsible  person, 
who,  before  anythin^j  was  'Ion**  in  ex- 
ecution of  the  contract,  permuied  an 
other  person  to  take  his  purchase,  and 
the  second  pu^-cnaser  gave  his  bonds 
with  security  for  the  purchase  money, 
both  he  and  his  sureiy  bomg  then  in 
good  credit,  and  considered  il  ••  able 
to  pay  the  amount.  Before  all  the  i  ur- 
chase  money  became  d^^•,  ipid  when 
only  one  bond  had  Leon  paiJ.  both  the 
second  purchaser  and  his  surety  be- 
came insolvent,  and  the  executor  filed 
a  bill  to  subject  the  land  dim  -n  the 
hands  of  a  third  -iurohaser  to  the  pay- 
ment of  the  bal  mce  of  the  purchase 
money.  After  a  long  delay,  the  land 
was  so  subjected  and  "--old,  but  aUcr 
applying  the  proceeds  of  the  .sale  ihcfw' 
remained  a  large  balance  of  the  pur- 
hase  money  due  from  the  secmd  pur- 
chaser. Held,  that  the  pecuniary  cir- 
cumstances of  the  sec«»nd  purchaser 
having  been  such  .tt  the  li^ic  of  the 
sale,  that  if  the  land  had  been  cried 
out  to  him,  the  executor  would  have 
been  justified  in  executing  the  contract, 
and  there  having  been  no  bad  faith  on 
the  part  of  the  executor,  he  was  not 
liable  for  the  balance  of  the  p'lrchase 
money.     Elliott  v.  Carter,  9  Gratt.  341. 

A  testator  provided  in  his  will  ttiat 
his  executor  might  take  the  testator's 
farm  at  $15  per  acre,  and  if  he  r^ifuseil 
to  do  so,  his  brother  was  given  the 
same  privilege,  and  in  the  event  of  his 
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refusal  the  executor  was  required  to 
sell.  The  executor  and  his  brother 
both  refused  to  take  the  farm,  and  the 
executor  sold  it  at  auction  to  another 
brother  for  $13.60  per  acre,  and  then 
wrote  to  the  parties  interested,  offer- 
ing to  cancel  the  sale  if  any  of  them 
objected,  at  the  same  time  expressing 
the  opinion  that  the  land  would  bring 
less  at  a  second  sale.  Some  of  the  par- 
ties objected  to  the  sale,  and  the  land 
was  resold,  and  the  same  brother 
again  became  the  purchaser  at  $10.30 
per  acre.  Held,  that  the  executor  was 
not  liable  for  the  difference.  Wayland 
V.  Crank,  79  Va.  602. 

Liability  as  Guardian. — An  adminis- 
trator with  the  will  annexed  was  guard- 
ian of  testator's  four  sisters;  he  sold 
land  under  a  power  given  by  the  tes- 
tator's will,  and  took  bonds  for  the 
proceeds  payable  to  himself  as  guard- 
ian. Held,  that  he  was  chargeable  in 
his  character  of  guardian,  and  his  sure- 
ties for  the  guardianship  were  respon- 
sible.    Broadus  v.  Rosson,  3  Leigh  12. 

Where  Acting  as  Trustees. — A  tes- 
tator by  his  will  bequeathed  his  slaves 
to  his  widow  and  children,  and  di- 
rected, that  if  the  remainder  of  his 
personal  estate  was  not  sufficient  to 
pay  his  debts,  his  executors  should 
sell  enough  of  his  real  estate  to  dis- 
charge them.  The  personal  assets  we.''e 
administered  by  one  of  the  executors, 
X,  who  advanced  largely  to  the  estate, 
and  there  were  other  debts  outstand- 
ing. The  executors  then  joined  in  the 
sale  and  conveyance  of  real  estate,  the 
proceeds  of  which  sales  the  other  ex- 
ecutors permitted  to  go  into  the  hands 
of  X,  who  was  a  man  of  fair  character 
and  apparently  ample  fortune.  X  ap- 
propriated the  proceeds  of  the  sales  to 
himself,  and  the  creditors  of  the  -es- 
tate recovered  judgment  against  tho 
executors,  and  levied  upon  and  sold  the 
slaves.  X  died  and  his  estate  proved 
insolvent.  Held,  that  in  the  sale  of 
the  real  estate  the  executors  acted  as 
imetees,  and  as  such  were  liable  only 
for    their    respective     receipts;     unless 
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guilty  of  fraud  or  gross  neglect 
amounting  to  fraud  the  other  execu- 
tors were  not  responsible  for  the  pro- 
ceeds of  the  land  received  by  X.  Boyd 
V.  Boyd,  3  Gratt.  114. 

Purchase  by  Executor  of  Property 
Sold  for  Debts  Due  Estate.— The  de- 
fendant was  employed  by  the  personal 
representatives  of  an  intestate  to  go  to 
Mississippi  for  the  purpose  of  collect- 
ing certain  debts  due  the  intestate. 
Upon  his  arrival  in  that  state,  he  as- 
certained that  it  would  be  necessary  to 
qualify  as  administrator  of  the  dece- 
dent's estate  in  order  to  collect  the 
debts;  and,  upon  a  sale  of  the  lands 
for  the  payment  of  the  debts,  he  be- 
came the  purchaser.  Held,  that  the 
defendant  was  not  bound  to  keep  the 
land  and  account  for  the  price,  but  the 
land  should  be  treated  as  assets  of  the 
estate.  Powell  v,  Stratton,  11  Gratt. 
792. 

Exoneration  of  Incumbered  Prop- 
erty.— It  is  the  duty  of  an  executor  or 
administrator  to  apply  the  assets  of 
the  estate  not  necessary  for  the  pay- 
ment of  debts  to  the  exoneration  of  the 
real  estate  of  his  testator  or  intestate 
which  may  be  under  mortgage.  Dand- 
ridge  V.  Minge,  4  Rand.  397. 

c.    Sale  under  Order  of  Court. 
(1)    Jurisdiction. 

See  generally,  the  title  JURISDIC- 
TION. 

(a)    Suit  at  Instance  of  Executor. 

Though,  under  the  statute,  an  execu- 
tor who  is  given  no  power  as  to  the 
realty  under  the  will,  is  not  authorized 
to  maintain  a  suit  against  the  heirs  to 
have  the  realty  sold  for  the  payment 
of  debts,  yet,  if  the  court  has  jurisdic- 
tion of  the  subject  matter,  its  decree, 
though  erroneous,  is  binding  until  re- 
versed; and  hence  a  bill  of  review 
would  lie  to  vacate  it.  Pierce  v.  Gra- 
ham, 85  Va.  227,  7  S.  E.  189. 

A  court  of  equity  has  the  authority 
to  sell  the  incumbered  real  estate  of 
a  decedent,  upon  a  bill  filed  by  the  ad- 
ministrator for  the  purpose   of  paying 
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decedent's  debts,  free  from  the  incum- 
brances, and  satisfy  such  incumbrances 
out  of  the  proceeds  of  sale.  Shahaii 
V.  Shahan,  48  W.  Va.  477,  37  S.  E.  552, 

(b)  Suit  against  Nonresident 

A  bill  was  filed  praying  the  sale  of 
decedent's  land  to  pay  debts,  and  for 
distribution;  the  widow  joining,  and 
agreeing  to  commute  her  life  right  for 
its  fee-simple  value.  Service  upon  one 
nonresident  heir  was  had  by  publica- 
tion, as  to  whom  decree  was  taken  as 
confessed,  and  sale  confirmed  to  the 
purchaser  of  the  whole  estate.  Held, 
that  the  purchaser  acquired  a  valid 
title,  except  as  to  the  nonresident  heir, 
with  whom  he  was  a  tenant  in  com- 
mon. Menefee  v.  Marge,  1  Va.  Dec. 
644. 

(c)  Debts  Not  Proved. 

The  sale  of  a  decedent's  land  for 
the  payment  of  his  debts  will  not  be 
set  aside  in  a  suit  brought  for  that  pur- 
pose, on  the  ground  that  the  debts 
were  not  properly  proved,  and  did  not 
in  fact  exist,  and  that,  on  the  evidence 
in  the  cause,  no  sale  should  have  been 
ordered,  as  errors  of  the  court  in  its 
determination  of  the  questions  before 
it  can  not  be  so  reviewed,  it  having 
had  jurisdiction  of  the  subject  matter 
and  parties.  Lawson  v.  Moorman,  85 
Va.  880,.  9  S.  E.  150. 
(8)  Requisites  to  Exercise  of  Power 
to  Sell 

(a)  Claims  for  Which  Sale   May   Be 
Ordered. 

See  post,  "What  Constitutes  Debts 
of  the  Estate,"  IV,  H,  5. 

(b)  Opportunity  of  Pajdng  Debts  to 
Be  Given  Heirs. 

It  is  error  to  decree  the  sale  of  the 
lands  of  a  decedent  for  the  payment 
of  his  debts  without  giving  to  his  heirs 
a  reasonable  time  within  which  they 
may  pay  such  debts,  and  thus  avoid  a 
sale  of  their  lands.  Hart  v.  Hart,  31 
W.  Va.  688,  8  S.   E.   562. 

The  cases  in  which  the  heirs  and  dev- 
isees, s-hould  have  a  day  to  pay  the 
amount  decreed  against  a  testator's  es- 


tate before  a  decree  of  sale  is  made  of 
the  real  estate,  ^re  cases  where  the 
property  is  covered  by  a  lien,  such  as 
a  mortgage  or  deed  of  trust,  or  other 
security  for  a  debt.  Where  there  is 
no  lien  of  any  kind,  but  it  is  a  suit  to 
subject  the  real  estate  of  the  decedent 
to  pay  a  fiduciary  debt,  the  personal 
estate  being  exhausted,  it  is  not  neces- 
sary to  give  the  heirs  and  devisees  a 
day  to  pay  in  the  decree.  McDearman 
V.  Robertson,  1  Va.  Dec.  354;  Long  r. 
Weller,  29  Gratt.  347.  See  also,  Craw- 
ford V.  Weller,  23  Gratt.  835. 

(c)    Insufficiency  of  Personalty. 

See  post,  "Personalty  Primary 
Fund,"   IV,   H,  2,  a. 

The  personal  estate  of  a  decedent  is 
the  natural  and  primary  fund  for  the 
payment  of  his  debts  and  legacies,  and, 
as  a  general  rule,  must  be  first  ex- 
hausted before  the  real  estate  can  be 
made  liable;  and  the  personal  estate 
will  not  be  exonerated  in  charging  the 
real  estate,  even  when  there  is  a  spccihc 
lien  for  a  debt  on  the  real  estate,  un- 
less there  be  express  words  or  a  plain 
intent  to  make  such  exoneration.  New 
V.  Bass,  92  Va.  383,  23  S.  E.  747;  Sim- 
mons V.  Lyles,  27  Gratt.  922;  Buchanan 
V,  Clark,  10  Gratt.  15-^  Elliott  v.  Car- 
ter, 9   Gratt.  541. 

In  equity,  whether  the  lands  are 
charged  by  the  will  or  the  bond  of  the 
ancestor,  creditors  must  exhaust  the 
personal  estate  before  they  can  resort 
to  the  land;  and  in  such  case  a  decree 
against  the  executor  is  not  conclusive, 
but  only  prima  facie  evidence  against 
the  heir  or  devisee.  Garnett  v.  Macon, 
6   Call   308. 

In  enforcing  a  vendor's  lien  against 
the  estate  of  the  vendee  after  his 
death,  the  court  ought  to  require  the 
personal  estate  in  the  hands  of  the  ad- 
ministrator to  be  first  ascertained,  and 
should  ascertain  how  much  of  it  is  ap- 
plicable to  the  payment  of  the  pur- 
chase money  due,  and  should  require 
the  personalty  to  be  so  applied,  before 
it  decrees  a  sale  of  the  land  to  pay  the 
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lien.     Sommerville  v.   Sommcrville,   26 
W.   Va.  479;   Bicrne  v.  Brown,  10  W. 
Va,  748. 
In8u£Bciency  of  Rents  and  Profits. — 

Upon  a  bill  by  creditors  of  a  decedent 
against  his  administrators  and  heirs  to 
marshal  the  assets^  the  court  ought 
not  to  order  the  lands  descended  to 
the  heirs  to  be  sold,  where  the  rents 
and  profits  will  satisfy  the  debts  within 
a  reasonable  time.  Tennent  v.  Pat- 
tons,   6   Leigh   196. 

It  seems,  that,  where  the  annual  rent 
of  land  descended,  is  more  than  suffi- 
cient to  pay  the  interest  accruing  on 
a  bond  debt  of  the  ancestor,  a  court  of 
equity  will  not  decree  a  sale  of  such 
land,  in  possession  of  his  heirs,  to 
satisfy  the  debt;  the  land  being  not 
subject  to  any  specific  lien,  or  incum- 
brance, in  favor  of  the  creditor.  See 
also,  Wilder  v.  Chambliss,  6  Munf.  432; 
Mason  v.  Peter,  i   Munf.  437. 

In  a  bill  by  a  creditor  against  the 
devisees,  or  heirs  at  law  of  a  decedent, 
the  court  should  first  make  a  decree 
for  renting  the  land,  and,  if  the  rents 
should  prove  insufficient  to  satisfy  the 
debts,  a  report  should  be  made  to  the 
court  for  further  proceedings  to  be 
had,  before  a  decree  can  be  made  or- 
dering a  sale.  Daingerfield  v.  Smith, 
83  Va.  81.  1   S.   E.  599. 

(d)    Settlement  of  Accounts. 

It  is  error  to  decree  a  sale  of  the 
lands  of  an  intestate  for  the  payment 
of  his  debts  or  judgment  liens  until  the 
administration  accounts  of  all  his  per- 
sonal representatives  have  been  set- 
tled, and  the  amounts  and  priorities  of 
all  claims  against  his  estate  have  been 
ascertained  and  decreed  for,  and  until 
it  has  been  ascertained  what  amount, 
if  any,  of  his  personal  estate  remains  in 
the  hands  of  his  personal  representa- 
tives applicable  to  his  debts.  Hart  v. 
Hart,  31  W.  Va.  688,  8  S.  E.  562; 
Laidley  v.  Kline,  8  W.  Va.  218;  Martin 
V.  Rellehan,  3  W.  Va.  480;  Simmons 
V.  Lyles,  27  Gratt.  922;  Beckham  v. 
Duncan,  1  Va.  Dec.  694;  Buchanan  v. 


Clark,  10  Gratt.  164;  Cralle  v,  Meem, 
8  Grratt.  496.  See  also,  White  v.  White, 
16    Gratt.    264. 

Generally,  the  court  should  not  de- 
cree the  sale  of  the  realty  of  an  in- 
testate to  pay  debts  or  judgment  liens 
before  the  accounts  of  the  administra- 
tor have  been  settled  and  the  unad- 
ministered  assets  ascertained.  Laidley 
V.  Kline,  8  W.  Va.  218. 

When  the  real  estate  of  a  testator 
is  necessary  for  the  payment  of  his 
debts,  it  is  not  improper  to  direct  an 
account  of  the  rents  and  profits  from 
his  death,  for  the  purpose  of  ascer- 
taining what  rents  and  profits  had  ac- 
crued from  that  period,  and  by  whom 
they  had  been  received;  in  order  to 
enable  the  court  to  decide  by  its  future 
decree,  what  persons,  if  any,  were  ac- 
countable therefor.  M'Candlish  v. 
Edloe,  3  Gratt.  330. 

Where  there  is  a  deficiency  of  per- 
sonal assets  and  a  creditor  of  the  de- 
cedent files  a  bill  for  the  purpose  of 
subjecting  land  devised  by  the  dece- 
dent for  the  payment  of  his  debts,  it 
is  error  for  the  court  to  decree  a  sale 
for  that  purpose  before  ordering  an 
account,  and  settling  the  priorities  of 
the  liens  thereon,  though  the  parties 
agree  that  a  certain  statement  filed  in 
the  cause  i§  to  be  taken  as  a  true  ex- 
hibit of  the  indebtedness  of  the  estate 
to  the  plaintiff.  Daingerfield  v.  Smith, 
83  Va.  81,  1  S.  E.  599. 

In  an  action  to  subject  land  to  the 
payment  of  testators  debts,  and  for  an 
accounting,  the  cause  was  referred  to  a 
commissioner,  from  whose  report  it 
appeared  that  the  personal  assets  were 
sufficient  to  pay  all  of  the  debts,  and 
that  a  portion  of  them  was  secured  by 
trust  deeds  on  the  land.  The  report 
was  recommitted  for  amendment,  and 
on  motion  of  the  lien  creditors  (par- 
ties by  consent)  the  court  decreed  that 
they  might  have  their  trust  deeds  ex- 
ecuted by  sales  according  to  their  pro- 
visions. Held,  that  it  was  premature 
to  direct  a  sale  of  the  real  estate  be- 


S64 


Executors  and  Administrators 


fore  adjudicating  the  claims  of  the 
creditors,  and  their  priorities,  under 
Va.  Code,  §  2652,  and  ascertaining  the 
amount  chargeable  on  the  realty.  New 
V.   Bass,  92  Va.   3*3,  23   S.   E.   747. 

(3)    Property  or  Interests  Subject  to 

Sale. 
(a)   Interest  of  Heir. 

See  generally,  the  title  HEIR, 
HEIRS  AND  THE  LIKE. 

The   interest   of  an  heir  to   real   es- 
tate, not  conveyed  by  a  judicial   sale, 
by   reason   of  defective   notice,   is   still 
liable   to   the   claims   of   general   cred-  [ 
itors  of  the   decedent,  but  can  not  be 
sold  therefor,    until    the    liability    has 
been    adjudicated,     the     amount     judi-  i 
cially  determined,  and  an  option  given  I 
the  heir  to  pay  without  sale,     Menefee  1 
V.  Marge,  1  Va.  Dec.  644.  I 

Assumption   of   Debt  by  Purchaser.  | 
— Where    the    purchaser    at    a    judicial 
sale  of  land,  of  which  one  heir,  a  non- 1 
resident,  had  no  notice,  agreed  to  pay 
a  lien  thereon,  it  being  agreed  that  a 
sufficient  amount  of  the  purchase  price  i 
should  be  retained  for  that  purpose,  it ! 
was  held,  that  even  if  the  nonresident 
heir   had   been   a   proper   party   in    the ; 
original  proceeding,  the  decision  of  the  , 
court  that  her  share  of  the  estate  was 
liable  to  the  purchaser's  estate  for  any 
part   of  the   debt  so  provided   against, 
and  that  the  same  be  sold  therefor,  was 
error.     Menefee  v.   Marge,  1  Va.   Dec. 
644. 

Estimation  of  Value.— Where  the 
whole  of  the  lands  of  an  estate  were 
sold  at  a  uniform  price  per  acre,  and 
no  reason  appeared  why  one  part  of 
the  land  might  not  be  worth  as  much 
as  any  other,  held,  that  each  individual 
interest  of  the  heirs  should  be  esti- 
mated on  the  one  basis.  Menefee  v. 
Marge,  1  Va.  Dec.  644. 

b.   Incumbered  Property. 

A  court  of  equity  has  the  authority 
to  sell  the  incumbered  real  estate  of  a 
decedent,  upon  a  bill  filed  by  the  ad- 
ministrator for  the  purpose  of  paying 
decedent's  debts,  free  from  the  incum- 


brances, and  satisfy  such  incumbrances 
out  of  the  proceeds  of  sale.     Shahan  v. 
Shahan,  48  W.  Va.  477,  37  S.  E.  552. 
c.   Amount  to  Be  Sold. 

Where  a  decree  authorized  a  public 
sale  of  so  much  of  the  decedent's  land 
as  was  necessary  to  pay  debts  amount- 
ing to  $8,000,  and  $35,000  worth  of  land 
was  sold,  it  was  held  that  the  sale 
should  be  set  aside,  especially  as  it  ap- 
peared that  the  purchaser,  who  was  the 
executor,  had  full  knowledge  of  the  de- 
cree. Pierce  v.  Graham,  85  Va.  227, 
7  S.  E.  189. 
(4)    Procedure. 

(a)  Application. 

aa.  Time  for  Application. 

The  West  Virginia  Code,  ch.  86,  § 
7,  authorizing  the  personal  represent- 
ative of  a  decedent  to  maintain  a  suit 
in  equity  to  sell  the  decedent's  land 
for  the  payment  of  debts,  and  provid- 
ing that,  if  such  suit  is  not  brought 
within  six  months  after  the  personal 
representative  qualifies,  any  creditor  of 
the  decedent  may  bring  the  suit,  does 
not  limit  the  right  of  the  personal 
representative  to  sue  to  six  months 
from  the  time  of  his  qualification,  un- 
less after  six  months  a  creditor  brings 
such  suit.  Reinhardt  v,  Reinhardt,  21 
W.  Va.  76. 

It  is  error  to  decree  the  sale  of  a 
decedent's  land  to  satisfy  claims  of  his 
judgment  creditors  before  the  assign- 
ment of  dower  claimed  by  his  widow. 
Simmons  v.  Lyles,  27  Gratt.  922. 
bb.    Notice  of  Application. 

Where  defective  notice  was  had  upon 
an  heir  in  an  action  for  distribution, 
and  for  sale  of  realty,  who  did  not 
join  or  in  any  manner  assert,  either  to 
the  original  or  any  subsequent  pro- 
ceeding of  the  court  in  the  sale  of  the 
decedent's  realty,  such  proceedings  as 
to  such  heir  are  nullities.  ^lenefee  v. 
Marge,  1  Va.  Dec.  644. 

(b)  Parties. 

See  generally,  the  title  PARTIES. 
aa.  Who  If^y  Apply  for  Order  to  Sell. 
In  Virginia. — In  Virginia  an  cxccu- 
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tor  or  administrator  can  not  maintain 
a  proceeding  to  sell  land  for  the  pay- 
ment of  a  decedent's  debts  in  the  ab- 
sence of  any  power  given  him  by  the 
decedent's  will.  The  creditors  must 
bring  a  creditor's  bill  to  have  the  real 
estate  sold.  This  decision  is  under  Va. 
Code,  1887,  §§  2665,  2666,  which  pro- 
vide that  "all  real  estate  of  any  person 
who  may  hereafter  die,  as  to  which  he 
may  die  intestate,  or  which,  though  he 
die  testate  shall  not  by  his  will  be 
charged  with  the  devised  subject  to 
the  payment  of  his  debts,  or  which 
may  remain  after  satisfying  the  debts 
with  which  it  may  be  so  charged  or 
subject  to  which  it  may  be  so  devised, 
shall  be  assessed  for  the  payment  of 
the  decedent's  debts  and  all  lawful  de- 
mands against  his  estate,  in  the  order 
in  which  the  personal  estate  of  a  dece- 
dent is  directed  to  be  applied,"  and 
that  "such  assets,  so  far  as  they  may 
be  in  the  hands  of  the  personal  repre- 
sentative of  the  decedent  may  be  ad- 
ministered by  the  court  in  the  office 
where  there  is  or  may  be  filed,  under 
the  one  hundred  and  twenty-first  chap- 
ter, a  report  of  the  accounts  of  such 
personal  representative,  and  of  the 
debts  and  demands  against  the  dece- 
dent's estate,  or  they  may,  in  any  case, 
be  administered  by  a  court  of  equity." 
Pierce  v.  Graham,  85  Va.  227,  7  S.  E. 
189.  See  also,  Beckham  v.  Duncan,  1 
Va.  Dec.  694;  Dainger field  v.  Smith,  83 
Va.  81,  1  S.  E.  599;  Litterall  v. 
Jackson,  80  Va.  604;  Brewis  v.  Lawson, 
76  Va.  36;  McCandlish  v.  Keen,  13 
Gratt.  615;  Tennant  v.  Patton,  6  Leigh 
196. 

In  West  Virginia.— Under  the  West 
Virginia  statute  either  the  personal 
representative  or  a  creditor  may  bring 
suit  to  sell  a  decedent's  real  estate,  the 
statute  providing  that  if  the  personal 
representative  does  not  sue  within  six 
months  after  his  qualification,  then  the 
creditor  may  sue;  and  it  is  held  that 
this  statute  precludes  the  representa- 
tive from  suing  after  the  expiration  of 
the  six  months.    W.  Va.  Code  1899,  ch. 


86,  §  7,  p.  735;  Reinhardt  v.  Reinhardt, 
21  W.  Va.  76. 

A  widow  can  not  bring  what  is  sub- 
stantially a  creditors'  bill  to  have  all 
the  lands  of  her  husband  sold,  and  out 
of  the  proceeds  of  such  sale  to  have 
the  value  of  her  dower  paid,  and  the 
residue  paid  to  the  creditors  of  her 
husband,  and  the  surplus,  if  any,  di- 
vided among  the  heirs.  Hull  v,  Hull, 
26  W.  Va.  1.  See  generally,  the  titles 
CREDITORS'  SUITS,  vol.  2,  p.  780; 
DOWER,  vol.  4,  p.  782. 

bb.    Parties  Defendant, 
(aa)    In  General. 

In  a  bill  by  an  executor  for  the  sale 
of  the  testator's  lands  to  pay  debts, 
the  widow,  heirs,  devisees  and  all 
known  creditors  are  necessary  parties. 
Underwood  v.  Underwood,  22  W.  Va. 
303. 

(bb)    Devisees. 

Where  the  bill  to  subject  a  dece- 
dent's lands  to  the  payment  of  his  debts 
alleges  that  there  are  devisees  and  pro- 
ceeds against  them  as  "unknown  dev- 
isees," under  W.  Va,  Code,  ch.  124, 
§11,  although  the  domicile  of  the  de- 
cedent was  well  known  and  the  name 
of  the  devisees  easily  ascertained  from 
the  will,  the  court  should  require  such 
devisees  to  be  made  parties  by  name 
before  selling  the  realty  in  which  they 
have  an  interest.  Kilbreth  v.  Root,  33 
W.  Va.  600,  11  S.  E.  21. 

When  Too  Remote  to  Be  a  Neces- 
sary Party. — Where  an  interest  de- 
vised is  contingent  on  both  of  testator's 
children  dying  without  issue,  and  on  a 
failure  of  the  executrix  to  sell  prop- 
erty as  she  is  authorized  by  the  will, 
such  interest  is  too  remote  to  make 
the  devisee  a  necessary  party  to  a  suit 
to  subject  the  property  to  the  payment 
of  the  testator's  debts.  New  v,  Bass. 
92  Va.   383,  23   S.    E.   747. 

Nonjoinder. — A  testator  directed  that 
after  the  payment  of  his  debts  his 
whole  estate  should  be  divided  equally 
among  his  children.  After  the  per- 
sonal property  had  been  exhausted,  a 
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creditor  filed  a  bill  against  the  executor  | 
alone  to  subject  the  land  of  the  testa- 
tor to  the  payment  of  his  debt;  and  a 
decree  was  made  appointing  coramis* 
sioners  to  sell  and  convey  the  land  for 
this  purpose.  They  acted  as  directed 
and  their  report  was  confirmed.  Held, 
that  the  devisees  were  not  bound  by 
the  decree,  and  that  such  sale  did  not 
operate  to  pass  the  legal  title.  Hudgin 
V.  Hudgin,  6  Gratt.  320,  52  Am.  Dec. 
124. 
(cc)   Widower. 

The  circuit  court  decreed  the  sale 
of  an  intestate's  land  to  satisfy  cred- 
itors, after  an  order  of  reference  to 
ascertain  the  claims  against  the  estate 
and  confirmation  of  the  commission- 
er's report  of  such  claims,  but  before 
the  widow  and  administratrix  of  the 
intestate  had  been  served  with  a  sum- 
mons to  the  suit  or  appearance  by  her 
to  the  cause.  Held,  that  it  was  not 
error  for  the  court  to  send  the  cause 
back  to  rules  for  the  purpose  of  mak- 
ing the  necessary  parties.  Hull  v. 
Hamilton,   8   W.  Va.   43. 

(dd)    Guardian  Ad    Litem    of    Infant 
Hein. 

See  generally,  the  titles  GUARDIAN 
AND  WARD;  INFANTS. 

It  is  error  to  decree  the  sale  of  lands 
of  infant  heirs  for  the  debts  of  their 
ancestors,  no  guardian  ad  litem  hav- 
ing been  appointed,  nor  answer  filed 
for  them.  Hart  v.  Hart,  31  W.  Va.  688. 
8   S.   E.   562. 

(ee)    Vendor    When    Lien    Not    Dis- 
charged. 

When  it  does  not  appear  that  the 
vendor's  lien  on  land  purchased  by  a 
decedent  has  been  discharged,  the 
vendor  is  a  necessary  party  to  a  decree 
for  the  sale  of  the  land  for  the  pay- 
ment of  the  decedent's  debts.  Hart  v. 
Hart,  31  W.  Va.  688,  8  S.  E.  562. 
(ff)   Trustee. 

See  generally,  the  title  TRUSTS 
AND  TRUSTEES. 

The  trustee  in  a  trust  deed  on  land 
is  a  necessary  party  to  a  decree  for  the 


sale  of  the  land  for  the  payment  of 
the  deceased  grantor's  debts.  Hart  v. 
Hart,  31  W.  Va.  688,  8  S.  E.  562. 

(c)   The  Decree  or  Order  of  Sale, 
aa.    General   Consideration. 

In  a  suit  in  equity  by  a  creditor  to 
subject  the  land  of  a  decedent  to  the 
payment  of  a  debt,  the  rights  and  in- 
terest of  infant  children  are  under  the 
protection  of  the  court,  and,  where  a 
decree  in  the  cause  is  entered  by  con- 
sent of  the  adult  parties,  and  by  the 
guardian  ad  litem  of  the  infants,  which 
is  prejudicial  to  their  rights,  such  con- 
sent decice  is  not  binding  on  the  in- 
fants. Daingerfield  v.  Smith,  83  Va. 
81,    1    S.    E.    599. 

When  it  does  not  appear  that  the 
vendor's  lien  on  land  purchased  by  a 
decedent  has  been  discharged,  the 
vendor  is  a  necessary  party  to  a  decree 
for  the  sale  of  the  land  for  the  pay- 
ment of  the  decedent's  debts.  Hart  v. 
Hart,  31  W.  Va.  688,  8  S.  E.  562. 

It  is  error  to  decree  the  sale  of  lands 
of  infant  heirs  for  the  debts  of  their 
ancestors,  no  guardian  ad  litem  having 
been  appointed,  nor  answer  filed  for 
them.  Hart  r.  Hart,  31  W.  Va.  688, 
8  S.   E.  562. 

The  trustee  of  a  trust  deed  of  land 
is  a  necessary  party  to  a  decree  for 
the  sale  of  the  land  for  the  payment 
of  the  deceased  grantor's  debts.  Hart 
V.  Hart,  31  W.  Va.  688,  8  S.  E.  562. 

Where  an  interest  devised  is  con- 
tingent on  both  of  testator's  children 
dying  without  issue,  and  on  a  failure 
of  the  executrix  to  sell  the  property 
as  she  is  authorized  by  the  will,  such 
interest  is  too  remote  to  make  the 
devisee  a  necessary  party  to  a  suit  to 
subject  the  property  to  the  payment  of 
the  testator's  debts.  New  v.  Bass,  92 
Va.  383,  23  S.  E.  747. 

A  decree  in  a  suit  for  the  sale  of  a 
decedent's  lands  for  the  payment  of 
his  debts,  which  ascertains  and  declares 
the  amount  and  priorities  of  all  debts 
and  liabilities  and  ascertains  the 
amount  of  his  personal  estate  remain- 
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ing  in  the  hands  of  his  personal  repre- 
sentative applicable  to  the  payment  of 
the  debts,  but  fails  to  make  any  ap- 
plication of  the  assets  in  the  hands  of 
his  personal  representative  or  fails  to 
decree  to  his  several  creditors  by  name 
the  sums  ascertained  to  be  due  to  them 
respectively,  and  to  fix  the  order  of 
priority  in  which  they  are  severally 
entitled  to  be  paid,  is  erroneous,  and 
will  for  that  cause  alone  be  reversed. 
Hart  V.  Hart,  31  W.  Va.  688,  8  S.  E. 
562. 

The  circuit  court  decreed  the  sale  of 
an  intestate's  land  to  satisfy  creditors, 
after  an  order  of  reference  to  ascertain 
the  claims  against  the  estate  and  con- 
firmation of  the  commissioner's  report 
of  such  claims,  but  before  the  widow 
and  administratrix  of  the  intestate  had 
been  served  with  a  summons  to  the 
suit  of  appearance  by  her  to  the  cause. 
Held,  that  it  was  not  error  for  the 
court  to  send  the  cause  back  to  rules 
for  the  purpose  of  making  necessary 
parties.  Hull  v.  Hamilton,  8  W. 
Va.  43. 
bb.    Collateral  Attack. 

Where  it  may  be  fairly  assumed  from 
the  record  that  the  sale  of  a  decedent's 
land  was  ordered  by  the  county  court 
for  the  payment  of  debts,  the  proceed- 
ings can  not  be  attacked  collaterally  on 
the  ground  that  one  of  the  reasons  in- 
fluencing the  county  court  to  order  the 
sale  was  that  the  interests  of  infants 
would  be  promoted;  the  county  court 
not  having,  at  the  time,  jurisdiction  of 
proceedings  for  the  sale  of  infants'  real 
estate.  Woodhouse  v.  Fillbates,  77  Va. 
317. 

Though,  under  Va.  Code,  1887,  § 
2665,  an  executor,  who  is  given  no 
power  as  to  the  realty  under  the  will, 
is  not  authorized  to  maintain  a  suit 
against  the  heirs  to  have  the  realty 
sold  for  the  payment  of  debts,  yet,  if 
the  court  has  jurisdiction  of  the  par- 
ties and  subject-matter,  its  decree, 
though  erroneous,  is  binding  until  re- 
versed. Peircc  v.  Graham,  85  Va.  227, 
7  S.  E.  189. 


The  sale  of  a  decedent's  land  for  the 
payment  of  his  debts  will  not  be  set 
aside  in  a  suit  brought  for  that  purpose, 
on  the  ground  that  the  debts  were  not 
properly  proved,  and  did  not  in  fact 
exist,  and  that  on  the  evidence  in  the 
cause,  no  sale  should  have  been  or- 
dered, as  errors  of  the  court  in  its  de- 
termination of  the  questions  before  it 
can  not  be  so  reviewed,  it  having  had 
jurisdiction  of  the  subject  matter  and 
parties.  Lawson  v.  Moorman,  85  Va. 
880,  9  S.  E.  150. 

(d)  Special  Sale  Bond. 

The  county  court  was  authorized  by 
an  act  of  assembly  to  grant  leave  to 
an  administrator  to  sell  and  convey  the 
decedent's  real  estate  on  such  terms 
as  the  court  might  deem  expedient, 
having  first  required  of  the  administra- 
tor a  new  bond  with  security  con- 
ditioned to  perform  the  decree  of  the 
court  and  to  account  for  the  proceeds 
of  the  sale.  The  statute  further  pro- 
vided that  if  the  administrator  should 
refuse  or  neglect  to  give  the  bond  for 
two  months  after  the  passage  of  the 
statute,  or  if  the  court  should  deem  it 
proper  to  appoint  some  other  person 
to  make  the  sale,  it  should  have  au- 
thority to  do  so.  After  the  two  months 
had  expired,  the  court  then  made  a 
decree  authorizing  the  administrator  to 
sell.  It  was  held  that  this  was  a  sub- 
stantial compliance  with  the  statute  and 
that  the  bond  was  valid.  Corbell  v. 
Zeluff;  12   Gratt.  226. 

(e)  Manner  and  Terms  of  Sale. 

A  sale  of  land  at  auction  by  commis- 
sioners under  a  decree  in  chancery 
ought  not  to  be  set  aside  on  the  ground 
that  the  day  when  the  sale  took  place 
was  cloudy,  and  occasionally  rain,  it 
not  appearing  with  certainty  that  any 
person  who  would  have  bid  for  the 
land  was  thereby  prevented  from  at- 
tending, but  a  considerable  number  be- 
ing present,  five  of  whom  were  bid- 
ders; nor  because  the  commissioners, 
wishing  to  quicken  the  bidding,  caused 
limitations  of  time  for  further  bidding 
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to  be  proclaimed,  which  were  after- 
wards repeatedly  done  away  with,  and 
the  sale  again  opened,  the  only  effect 
whereof  must  have  been  to  quicken  and 
excite  the  bidders;  nor  because  the 
witnesses  generally  thought  the  land 
was  cried  out  rather  precipitately,  and 
without  due  notice,  but  one  of  them 
stated  that  it  was  proclaimed  more 
than  once  by  the  crier  that  the  prop- 
erty was  about  to  be  struck  off,  that 
the  commissioners  made  proclamation 
also  to  the  same  effect  by  directing  the 
crier  not  to  dwell,  and  that  about  three 
minutes  elapsed  after  the  last  bid  be- 
fore the  land  was  struck  off.  Fairfax 
V.   Muse,  4   Munf.   124. 

Where  a  decree  for  the  sale  of  lands 
is  made  against  adult  and  infant  de- 
fendants, and  the  adult  defendants  in- 
struct the  marshal  to  make  the  sale  in 
a  manner  different  from  the  decree, 
and  the  marshal  conforms  with  the  in- 
struction and  not  with  the  decree,  the 
sale  is  irregular.  Tennent  v.  Patton, 
6   Leigh   196. 

Public  or  Private  Sale. — Where  a 
decree  authorized  a  public  sale  of  a 
decedent's  land  for  the  payment  of 
debts,  and  a  private  sale  was  made,  at 
which  the  property  was  sold  at  a  sacri- 
fice, it  was  held  that  the  sale  should 
be  set  aside,  especially  as  it  appeared 
that  the  executor,  who  was  in  fact  the 
purchaser,  had  full  knowledge  of  all 
the  circumstances  involved.  Peirce  v. 
Graham,  85  Va.  227,  7  S.  E.  189.- 

Terms  of  Pajrment.— In  1863,  at  the 
sale  of  a  decedent's  lands  under  a  de- 
cree of  court,  the  crier  read  a  written 
agreement  by  four  of  the  heirs,  repre- 
senting six  shares  out  of  twelve,  to 
take  confederate  money  for  their 
shares,  and  expressed  an  opinion  that 
the  other  heirs  would  do  likewise;  but 
the  receiver  of  the  court,  after  accept- 
ing the  first  payment  in  such  money, 
declined  to  accept  more.  Held,  that 
the  sale  referred  to  confederate  treas- 
ury notes  as  the  standard  of  value. 
Poague   V.    Greenlee,    22    Gratt.    724. 


Set-off  of  Claims  against  Estate. 
— The  lands  of  a  deceased  debtor 
were  sold  under  a  decree  in  a  creditor's 
suit,  and  the  sale  was  confirmed,  and 
the  commissioner  directed  to  collect 
the  bonds  and  disburse  the  money.  The 
purchaser  at  the  sale,  who  executed  his 
bonds,  was  a  creditor,  and  the  com- 
missioner had  been  ordered  to  pay  hira 
a  debt  greater  than  the  amount  of  the 
purchase  money.  Held,  that  the  com- 
missioner may  offset  pro  tanto  the  in- 
debtedness for  purchase  money  on  the 
debt  due  the  purchaser  from  the  es- 
tate.    Ellett  V.  Reid,  25  W.  Va.  550. 

As  a  general  rule,  a  distributee  pur- 
chasing at  an  administrator's  sale  can 
not  enjoin  the  collection  of  his  bonds 
for  the  purchase  money  until  his  dis- 
tributive share  is  ascertained  and  set 
off  against  the  bond.  Hickerson  i\ 
Helm,  2  Rob.  628. 

(f)    Report  and  Confirmation  of  Sale. 

Where  the  sale  of  a  decedent's  land 
for  more  than  enough  to  pay  all  his 
debts  has  been  absolutely  confirmed, 
it  should  not  be  set  aside  on  the  pe- 
tition of  a  creditor  who  does  not  allege 
or  show  that  he  was  prejudiced 
thereby,  simply  because  such  creditor 
had  no  notice  of  the  confirmation  of 
the  sale.  Patterson  v.  Eakin,  87  Va. 
49,  12  S.  E.   144. 

A  testator,  owning  a  storehouse, 
whereon  was  a  vendor's  lien,  and  a 
farm,  devised  the  farm  to  his  wife  and 
children.  In  a  suit  to  enforce  the  lien, 
the  storehouse  and  lot  were  sold  for 
enough  to  pay  the  lien.  By  an  account 
in  the  suit,  it  was  ascertained  that  the 
only  other  debt  was  an  unsecured  one^ 
which,  with  the  lien,  had  been  as- 
signed to  the  purchaser.  Later,  in  a 
suit  by  the  devisees  to  sell  the  farm 
and,  after  paying  the  debts,  to  distri- 
bute the  proceeds,  the  sale  of  the  farm 
was  decreed,  and  the  causes  consoli- 
dated. The  sale  was  made  and  con- 
firmed in  vacation,  without  notice  tc 
the  creditor.  Held,  that  the  creditor, 
as  purchaser,  became  party  to  the  first 
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suit,  and  by  the  consolidation  also  to 
the  last  suit,  and,  as  such  party,  was, 
under  Va.  Code,  1887,  §  3426,  entitled 
to  notice  of  the  confirmation  of  the 
sale  made  in  vacation,  but  that  the  con- 
firmation should  not  be  set  aside  un- 
less he  was  prejudiced  by  the  want  of 
notice.  Patterson  v.  Eakin,  87  Va.  49, 
12  S.   E.   144. 

Objection  to  Confirmation — Inade- 
quacy of  Price. — The  confirmation  of 
the  executor's  sale  of  a  decedent's  land 
for  the  payment  of  legacies  may  be 
refused,  if  the  price  is  grossly  inade- 
quate, although  the  sale  was  otherwise 
fairly  conducted.  Terry  v.  Coles,  80 
Va.    695. 

(g)    Validity  of  Sale. 

aa.    Failure  to  Make  Proper  Parties. 

See  post,  "Parties,"  IV,  F,  2,  c, 
(4),   (b). 

A  testator  directed  that  after  the 
payment  of  his  debts  his  whole  estate 
should  be  divided  equally  among  his 
children.  After  the  personal  property 
had  been  exhausted,  a  creditor  filed  a 
bill  against  the  executor  alone  to  sub- 
ject the  land  of  the  testator  to  the  pay- 
ment of  his  debt;  and  a  decree  was 
made  appointing  commissioners  to  sell 
and  convey  the  land  for  this  purpose. 
They  acted  as  directed  and  their  re- 
port was  confirmed.  Held,  that  the 
devisees  were  not  bound  by  the  de- 
cree, and  that  such  sale  did  not  operate 
to  pass  the  legal  title.  Hudgins  v, 
Hudgins,  6  Gratt.  320,  52  Am.  Dec. 
124. 
bb.  Sale  under  Erroneous  Decree. 

Where  a  testator's  lands  were  sold 
for  the  payment  ^f  debts  under  an 
erroneous  decree  rendered  on  a  bill 
filed  by  a  creditor  against  the  executor 
alone,  it  was  held  that  the  creditor, 
not  having  entered  into  any  covenants 
and  not  being  guilty  of  fraud,  was  not 
liable  to  the  purchaser,  executor  or  dev- 
isees. Hudgin  V.  Hudgin,  6  Gratt. 
320,  52  Am.  Dec.  124. 
(h)    Setting  Aside  and  Vacating  Sales. 

In    order   to   rescind   a  judicial   sale 


some  special  ground  must  be  laid — 
something  which  goes  to  the  very  sub- 
stance of  the  contract,  such  as  fraud, 
accident,  mistake  or  misconduct  on  the 
part  of  the  purchaser  or  other  person 
connected  with  the  sale  which  has 
worked  injustice  to  the  party  com- 
plaining. Patterson  v.  Eakin,  87  Va. 
49,   12   S.   E.   144. 

The  existence  and  proof  of  claims 
are  adjudicated  by  the  order  of  sale 
and  confirmation  thereof,  and  can  not 
be  questioned  in  a  suit  brought  for  the 
purpose  of  setting  the  sale  aside.  Law- 
son  v.  Moorman,  85  Va.  880,  9  S.  E. 
150. 

A  decree  for  the  sale  of  real  estate 
in  the  hands  of  tne  heirs,  some  of 
whom  are  infants,  though  prematurely 
made,  will  not  be  set  aside  on  the  ap- 
plication of  the  purchasers,  if  the  sale 
was  beneficial  to  the  infants.  Cralle  v. 
Meem,  8  Gratt.  496. 

Inadequacy  of  Price. — A  judicial  sale 
which  has  been  confirmed  by  the  court 
ordering  it  will  not  be  set  aside  for 
mere  inadequacy  of  price.  Patterson 
V.  Eakin,  87  Va.  49,  12  S.  E.  144. 

Where  there  is  no  evidence  tending 
to  impeach  the  fairness  of  the  sale  by 
an  executor  to  pay  debts,  and  property 
sells  for  one-half  of  its  estimated 
value,  there  is  no  such  presumption  of 
fraud  and  collusion  from  the  inade- 
quacy of  price  as  to  justify  setting  of 
the  sale  aside.  Bradford  v.  McConi- 
hay,  15  W.  Va.  732. 

Fraud. — Participation  by  the  pur- 
chaser in  the  fraud  of  the  executor  or 
administrator  making  the  sale,  or  no- 
tice of  such  fraud  at  the  time  of  his 
purchase,  is  necessary  to  authorize 
setting  aside  the  sale.  Staples  v. 
Staples,   24    Gratt.    225. 

Purchase  by  Executor  or  Adininis- 
trator.~See  ante,  "Title,  Rights  and 
Liabilities  of  Purchasers,"  IV,  F,  2, 
c,   (5). 

(5)   Title,  Rights  and  Liabilities  of  Pur- 
chaser. 

The  fact  that  there  is  sufficient  per- 
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sonalty  with  which  to  pay  general  cred- 
itors does  not  make  their  claims  any 
less  liens  on  the  decedent's  realty;  and 
where  suit  for  administration  was  com- 
menced, to  which  the  purchaser  of  the 
realty  belonging  to  the  estate  was  a 
party,  knowing  there  were  other  debts 
besides  the  one  he  assumed,  he  took  the 
land  subject  to  the  lien  of  the  other 
creditor,  and  was  liable  therefor  to  the 
extent  of  his  purchase,  but  not  for 
after-accrued  rents  and  profits.  Mene- 
fee  V.  Marge,  1  Va.  Dec.  644. 

M.  dies  in  November,  1861,  and  by 
his  will  directs  certain  land  to  be  sold. 
It  is  valutd  in  December  by  commis- 
sioners at  eight  dollars  per  acre;  and 
the  administrator  c.  t.  a.  sells  it  within 
sixty  days  at  private  sale,  the  greater 
part  at  ten  dollars,  and  the  rest  at 
eight,  and  the  purchaser  pays  the  pur- 
chase money,  some  of  it  before  it  is 
due,  and  takes  the  receipts  of  the  ad- 
ministrator for  the  payments;  but  the 
land  is  not  conveyed  to  him.  The  par- 
ties act  in  good  faith  in  the  transac- 
tion. The  sale  is  valid,  and  the  pur- 
chaser is  entitled  to  a  conveyance  of 
the  land,  without  any  conditions  to  be 
imposed  upon  him.  Moss  v.  Moor- 
man, 24   Gratt.   97. 

Failure  to  Serve  Heir  with  Notice. — 
A  bill  was  filed  praying  for  the  sale 
of  decedent's  land  to  pay  debts,  and 
for  distribution;  the  widow  joining, 
and  agreeing  to  commute  her  life  right 
for  its  fee  simple  value.  Service  upon 
one  nonresident  heir  was  had  by  pub- 
lication, as  to  whom  decree  was  taken 
as  confessed,  and  sale  confirmed  to  the 
purchaser  of  the  whole  estate.  Held, 
that  the  purchaser  acquired  a  valid 
title,  except  as  to  the  nonresident  heir, 
with  whom  he  was  a  tenant  in  com- 
mon. Menefee  v.  Marge,  1  Va.  Dec. 
644. 

Proceedings  to  Get  Possession  of 
Land. — A  rule  may  be  awarded  against 
a  person,  not  a  party  to  the  suit,  in 
possession  of  land  sold  under  a  decree 
of  the  court  to  another  person,  to 
show    cause   why   he   should   not    sur- 


render possession  to  the  purchaser. 
Paxton  V,  Rucker,  15  W.  Va.  547;  Trim- 
ble V,  Patton,  5  W.  Va.  432. 

Duty  to  See  to  Application  of  Pur- 
chase Money. — Where  the  charge  upon 
land  by  will  for  the  payment  of  debts 
is  general,  the  purchaser  from  the  ex- 
ecutor or  administrator  with  the  will 
annexed  is  not  bound  to  see  to  the  ap- 
plication of  the  purchase  mone>.  In 
such  case  if  the  sale  was  necessary  at 
the  time  it  was  made  and  was  fairly 
made,  and  the  purchase  money  paid, 
the  failure  of  the  executor  or  adminis- 
trator to  account  for  and  pay  over  the 
proceeds  to  the  creditors  of  the  estate, 
will  not  impair  the  title  of  the  vendee. 
Meeks  v.  Thompson,  8  Gratt.  134,  56 
Am.  Dec.  134. 

Return  of  Purchase  Money  on  Avoid- 
ance of  Sale. — Where  a  decree  for  the 
sale  of  a  decedent's  lands  for  the  pay- 
ment of  debts  was  erroneous  and  no 
title  passed  to  the  purchaser,  and  the 
consideration  has  been  paid,  the  pur- 
chaser may  recover  the  purchase 
money  from  the  estate;  but  the  rents 
and  profits  received  while  in  posses- 
sion of  the  land  should  be  deducted 
from  the  amount  to  which  he  is  en- 
titled. Hudgin  V.  Hudgin,  6  Gratt. 
320,    52   Am.    Dec.    124. 

Purchase  by  Executor  or  Adminis- 
trator.— The  law  is  well  settled  that  the 
same  person  can  not  occupy  the  an- 
tagonistic positions  of  seller  and  pur- 
chaser of  the  same  subject.  And  if  a 
person  selling  land  as  a  commissioner 
of  the  court,  becomes  himself  the  pur- 
chaser, or  has  any  understanding  at  the 
time  of  the  sale  that  he  is  to  have  any 
interest  in  the  purchase  of  the  land 
sold  by  him,  the  sale  will  be  held  void- 
able and  set  aside  at  the  election  of 
any  party  interested  in  the  land. 
Walker  v.  RuflFner,  32  W.  Va.  297,  9  S. 
E.  215;  Ayers  v.  Blair,  26  W.  Va.  588; 
Winans  v.  Winans,  22  W.  Va.  678: 
Newcomb  v.  Brooks,  16  W.  Va.  32; 
Howery  v.  Helms,  20  Gratt.  1;  Bailey 
V.  Robinsons,  1  Gratt.  4,  42  Am.  Dec. 
540. 
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Upon  the  failure  of  a  purchaser  to 
pay  the  purchase  money,  there  was 
a  decree  appointing  a  commissioner  to 
resell,  and  the  commissioner  by  ar- 
rangement with  the  first  purchaser 
himself  purchased  the  land.  This  was 
reported  to  the  court  and  was  ap- 
proved and  confirmed.  It  was  held 
that  the  fact  that  the  commissioner  was 
appointed  to  sell  the  land  did  not  avoid 
his  purchase  from  the  first  purchaser, 
and  that  the  parties,  having  all  they 
*'ere  entitled  to  claim,  could  not  object, 
Hurt  V.  Jones,  75  Va.  341. 

A  purchaser  of  land  by  an  executor  at 
a  sale  made  by  himself  as  such  is  a  vio- 
lation of  his  duty  as  trustee  and  an 
invasion  of  the  rights  of  his  cestuis 
que  trust,  who  are  entitled  to  relief  in 
a  court  of  equity.  The  general  rule  in 
such  case  is,  that  though  the  sale  may 
have  been  irregularly  and  fraudulently 
conducted  and  the  property  sold  for 
less  than  its  value  the  proper  mode  of 
relief  is  not  to  subject  the  trustee  to 
the  payment  of  the  actual  value  of  the 
land  at  the  time  of  the  sale,  upon  the 
conjectural  estimate  of  witnesses,  but, 
at  the  election  of  the  trustees,  to  direct 
a  resale  at  a  proper  upset  price.  Bailey 
i\  Robinsons,  1  Gratt.  4. 

(6)  Rights  of  Heirs— Allowance  for 
Improvements. 

Upon  a  bill  by  a  single  creditor 
against  the  administrator  and  heirs  of 
a  decedent  for  the  sale  of  the  dece- 
dent's real  estate  to  pay  debts,  an  ac- 
count was  ordered,  and  a  portion  of 
the  land  was  sold.  One  of  the  heirs 
.purchased  the  interest  of  the  other 
heirs  remaining  unsold,  and  made  valu- 
able improvements  thereon.  It  was 
afterwards  found  necessary  to  sell  all 
the  land  to  pay  the  debts.  Held,  that 
the  heir  was  not  entitled  to  an  allow- 
ance for  the  improvements  under  Va. 
Code  1873,  ch.  132.  Hum  v,  Keller,  79 
Va.  415. 

Where  a  decree  ordered  a  public 
sale,  but  it  was  made  privately,  and 
also  ordered  enough  land  sold  to  pay 


certa'n  debts  but  more  was  sold  than 
necessary,  and  where  the  executor,  who 
brought  the  suit  and  by  his  own  coun- 
sel managed  it,  was  in  fact  the  pur- 
chaser, though  but  a  nominal  bidder, 
it  was  held  that  he  could  have  no  pro- 
tection in  the  purchase.  Peirce  v.  Gra- 
ham, 85  Va.  227,  7  S.  E.  189.  See 
Quarles  v.  Lacy,  4  Munf.  251. 

A  purchase  by  an  executor  or  admin- 
istrator of  any  part  of  the  estate  of  his 
testator  or  intestate,  when  other  per- 
sons were  deterred  from  bidding  in 
consequence  of  doubts  concerning  the 
title  suggested  by  himself,  whereby  he 
obtained  the  property  for  less  than  its 
value,  ought  to  be  set  aside.  Hudson 
V.  Hudson,  5  Munf.  180. 

Sale  to  Clerk  of  Executor— A  sale  of 
the  testator's  land  by  the  executor — 
who,  under  the  will,  is  entitled  to  two- 
thirds  of  it — to  his  clerk,  who  does  not 
pay  the  consideration,  but  afterwards 
resells  to  the  executor,  is  fraudulent. 
Davies  v.  Hughes,  86  Va.  909,  11  S.  E. 
488. 

Frauds  upon  Rights  of  Owners. — 
The  commissioner  having  become  the 
purchaser  under  a  judicial  sale,  it  was 
held,  that  the  nonresident  coparceners 
could  set  the  sale  aside,  even  though 
it  had  been  confirmed,  by  an  informal 
bill  on  the  grounds  of  fraud  upon  their 
rights.  Howery  v.  Helms,  20  Gratt.  1. 
(7)    Conveyance. 

An  executor  selling  the  land  of  his 
testator,  by  virtue  of  a  power  given  by 
the  will,  is  not  bound  to  convey  with 
general  warranty,  without  an  agree- 
ment to  that  eflfect,  but  only  with  spe- 
cial warranty  against  himself  and  all 
persons  claiming  under  him.  Grant- 
land  V.  Wight,  5  Munf.  295. 

It  is  not  essential  to  the  validity  of 
an  executor's  deed  to  recite  the  au- 
thority of  the  executor  on  its  face,  es- 
pecially where  no  injury  could  result 
to  parties  in  interest  by  the  want  of 
recital.  But  it  is  the  usual  practice  to 
recite  the  power  of  the  executor  in  the 
deed,  and  it  is  better  and  safer  to  do 
so.     Smith  V.  Henning,  10  W.  Va.  596. 
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A  conveyance  of  land  by  two  out  of 
three  executors,  all  of  whom  qualified 
and  were  living,  the  testator  having 
directed  the  sale  and  conveyance  by 
his  executors,  in  general  terms,  is  not 
valid  in  law,  and  can  not  be  aided  in 
equity;  nor  would  the  payment  of  the 
purchase  money,  in  such  case,  create 
any  lien  on  the  land.  M'Rae  v.  Far- 
row, 4  Hen.  &  M.  444. 

Where  a  party  describing  himself  as 
an  administrator,  sells  and  conveys  a 
tract  of  land  to  a  purchaser,  reserving 
a  vendor's  lien  upon  the  face  of  the 
deed  to  secure  a  portion  of  the  pur- 
chase money,  it  is  not  necessary  to 
the  validity  of  the  deed  that  such  ad- 
ministrator should  recite  his  power  and 
authority  to  sell  the  land  on  the  face 
of  the  deed,  but  it  is  regarded  as  the 
better  practice  to  do  so.  To  a  bill 
filed  by  an  administrator  to  enforce  a 
vendor's  lien,  in  which  he  alleges  the 
sale  and  conveyance  of  a  tract  of  land 
to  a  purchaser,  and  that  there  is  a  bal- 
ance of  the  purchase  money  for  the 
land  remaining  unpaid,  to  secure  the 
payment  of  which  a  vendor's  lien  is 
reserved  by  him  on  the  face  of  the 
•  conveyance,  which  is  with  general  war- 
ranty, which  deed  of  conveyance  and 
the  bond  evidencing  the  amount  of  pur- 
chase money  remaining  unpaid  are  ex- 
hibited and  made  part  of  the  bill,  a 
demurrer  filed  by  the  defendant  will 
not  be  sustained,  where  the  plaintiff 
does  not  show  by  his  bill  under  what 
authority  he  sells,  and  in  what  right 
he  became  invested  with  the  title  to 
the  land.  Bartlett  v.  Bartlett,  34  W. 
Va.  33,  11  S.  E.  732. 

(8)  Application  of  Proceeds  to  Pay- 
ment of  Debts. 
An  administrator  who  was  a  creditor 
of  the  decedent  exhausted  the  personal 
estate  in  the  payment  of  debts,  leaving 
himself  still  a  creditor.  Upon  a  bill 
filed  by  the  heirs  of  the  decedent,  the 
land  was  sold,  part  of  it  being  pur- 
chased by  the  administrator,  who  ex- 
ecuted    his     bond     for     the    purchase 


money.  Held,  that  tlie  administrator 
was  entitled  to  a  decree  enjoining  the 
payment  of  the  purchase  money  to  the 
heirs,  and  directing  that  it  be  applied 
to  the  satisfaction  of  his  debt.  Wil- 
liams V.  Williams,  11  Gratt.  95. 

The  purchaser  at  a  judicial  sale  of 
land,  of  which  one  heir,  a  nonresident. 
had  no  notice,  agreed  to  pay  a  lien 
thereon,  it  being  agreed  that  a  suffi- 
cient amount  of  the  purchase  price 
should  be  retained  for  that  purpose. 
Held,  that,  even  if  the  nonresident  heir 
had  been  a  proper  party  in  the  original 
proceeding,  her  share  of  the  estat  was 
not  liable  to  the  purchaser's  estate  for 
any  part  of  the  debt  so  provided 
against.  Menefee  v.  Marge,  1  Va.  Dec. 
644. 

As  to  duty  of  purchaser  to  see  to 
application  of  proceeds  to  payment  of 
debts,  see  ante,  "Rights  and  Liabilities 
of  Purchasers,"  IV,  F,  1,  j. 

0.  LEASE  OP  REAL  PROPERTY. 

Where  a  testator  directs  money  aris- 
ing from  certain  sources,  among  which 
are  rents  of  his  lands,  to  be  placed  out 
at  interest,  his  executor  is  impliedly 
authorized  to  lease  such  lands,  not  al- 
ready occupied  by  tenants,  as  are  not 
necessary  to  be  reserved  for  cultiva- 
tion by  the  testator's  own  slaves.  Mc- 
Call  V.  Peachy,  3  Munf.  288. 

Where  a  tenant  leases  land  from  an 
executor,  he  can  not  set  off  debts  due 
to  him  by  the  testator  against  the  rents 
unless  the  executor  acknowledges  that 
he  has  sufficient  assets  to  pay  all  the 
debts  of  the  estate.  White  v.  Ban- 
nister, 1  Wash.  166. 

Where  a  bill  gives  to  the  executor? 
a  naked  power  to  sell  real  estate. 
neither  the  title  nor  the  right  to  the 
possession  passes  to  the  executors,  and 
they  are  not  chargeable  for  a  failure  to 
rent  the  same  until  the  sale  can  be 
made.  Dunn  v.  Renick,  33  W.  Va.  476, 
10  S.  E.  810. 

H.    PAYMENT  OP  DEBTS. 

1.  In  GeneraL 

The    estate   of   a    decedent    remains 
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liable  on  his  just  obligations  after  his 
death.  Coleman  v.  Stone,  85  Va.  386, 
7   S.   E.  241. 

2.    Property   Liable    for    Pajmient   of 
Debta. 

See  generally,  the  title  MARSHAL- 
ING ASSETS  AND  SECURITIES. 

a.    Personalty  Primary  Fund. 

The  personal  estate  of  the  decedent 
is  the  natural  and  primary  fund  for  the 
payment  of  his  debts,  and  must  be 
first  exhausted  before  the  real  estate 
can  be  subjected;  nor  will  it  be  exon- 
erated by  a  charge  on  the  real  estate, 
unless  there  be  express  words  or  a 
plain  intent  in  the  will  to  make  such 
exoneration.  Foster  v.  Crenshaw,  3 
Munf.  514;  Elliott  v.  Carter,  9  Gratt. 
541;  Edmunds  v.  Scott,  78  Va.  720; 
Laidley  v.  Kline,  8  W.  Va.  218;  Elliott 
V.  George,  23  Gratt.  780;  Beckham  v. 
Duncan,   1  Va.   Dec.   694. 

The  personalty  being  first  liable  to 
the  payment  of  a  decedent's  debts,  it 
is  true  that  there  should  be  no  distribu- 
tion either  to  the  widow  or  to  the  other 
distributees  until  the  debts  are  paid, 
and  there  can  be  no  resort  for  their 
payment  to  the  realty  until  the  per- 
sonalty has  been  exhausted.  But  when 
that  has  been  exhausted  either  by  dev- 
astavit or  distribution,  the  realty  in 
the  hands,  not  of  the  widow,  because 
she  takes  and  holds  her  life  estate  in 
one-third  thereof  by  a  title  which  is 
paramount  to  the  rights  of  creditors, 
but  that  of  the  heirs,  must  be  sub- 
jected to  the  payment  of  the  ances- 
tor's debts.  Alexander  v.  Byrd,  85  Va. 
700,  8   S.   E.  577. 

Lien  Given  by  Decedent  in  Lifetime. 
— In  the  absence  of  a  testamentary 
provision  for  the  payment  of  debts, 
the  personal  property  of  a  decedent  is 
the  primary  fund  for  their  payment, 
even  though  the  debts  be  secured  by  a 
lien  given  by  the  decedent  in  his  life- 
time on  his  real  estate.  Todd  v.  Mc- 
Fall,  96  Va.  754,  32  S.  E.  472. 

Lands  in  Possession  of  Heirs. — In 
suits    to    subject    to    the    payment    of 


debts,  lands  in  the  possession  of  heirs, 
the  constant  course,  where  there  is 
no  specific  lien,  is,  first  to  take  an  ac- 
count of  the  personal  assets.  M'Loud 
V,  Roberts,  4  Hen.  &  M.  444. 

Charge  by  Will— Effect.— In  equity, 
whether  the  land  be  charged  by  the 
will  or  the  bond,  of  the  ancestor,  cred- 
i|ors  must  exhaust  the  personal  estate, 
before  they  can  resort  to  the  lands. 
Garnett  v.  Macon,  6  Call  308.  And  in 
such  case  a  decree  against  the  execu- 
tor is  not  conclusive,  but  prima  facie 
evidence  only,  against  the  heir  or  dev- 
isee.    Garnett  v.  Macon,  6  Call  308. 

Exoneration  by  Realty.— See  post, 
"Exoneration  of  Personalty,"  IV,  II, 
2,  b.   (2). 

The  common-law  rule  that  the  per- 
sonalty is  the  primary  fund  for  pay- 
ment of  the  decedent's  personal  debts, 
to  the  exoneration  of  the  realty,  has 
been  extended  so  far  as  to  allow  the 
heir  or  devisee  to  call  upon  the  exec- 
utor or  administrator  to  exonciate  ilic 
realty  from  a  debt  constituting  a  lien 
thereon,  unless  the  testator  has  ex- 
pressed his  intention  to  the  contrary 
in  plain  and  unequivocal  terms.  The 
rule  relates,  however,  only  to  personal 
debts  of  the  decedent;  and  if  the  de- 
cedent acquired  land  alreadj  subject 
to  a  mortgage,  the  representative  can 
not  be  called  upon  to  discharge  it  un- 
less the  decedent  made  the  debt  his 
own.  Dandridge  v.  Minge,  4  Rand 
397;  Pleasants  v.  Flood,  89  Va.  96,  15 
S.  E.  504;  Haydon  v.  Goode,  4  Hen. 
&    M.   460. 

b.   Realty. 

(1)  In  General. 

At  common  law  the  lands  of  a  de- 
cedent were  liable  only  to  debts  of 
record  and  of  specialty  binding  the 
heirs  expressly,  but  by  statute  the  dis- 
tinction between  such  debts  and  simple 
contract  debts  has  been  done  away 
with,  and  now  the  real  as  well  as  the 
personal  estate  of  a  decedent  is  liable 
for  the  liquidation  of  all  his  debts 
Frasier  v.   Littleton,   100  Va.  9,   40   S. 
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E.  108,  7  Va.  Law  Reg.  620.  For  a  full 
discussion  of  the  liability  of  a  dece- 
dent's property  to  the  payment  of  his 
debts,  see  the  title  MARSHALING 
ASSETS  AND  SECURITIES. 

Although,  under  the  legislation  of 
this  state,  as  contained  in  the  Code, 
real  as  well  as  personal  estate  is  made 
subject  to  the  payment  of  the  ju^t 
debts  of  the  intestate,  still  the  realty 
which  descended  to  the  heir  should 
not  be  decreed  to  be  sold  for  the  pay- 
ment of  judgment  liens  until  resort  is 
first  had  to  the  personal  estate,  so  far 
as  practicable^  and  without  producing 
unreasonable  delay.  Laidley  v.  Kline, 
8  W.   Va.   218. 

Where  land,  incumbered  by  trust 
deeds  and  other  liens,  is  granted  by  a 
husband  to  his  wife,  and  the  wife  pur- 
chased the  land  at  a  judicial  sale,  giv- 
ing her  bonds  for  deferred  payments, 
and  died,  on  petition  of  the  heirs  to 
have  the  bonds  paid  out  of  her  per- 
sonal estate,  to  the  exoneration  of  the 
lana  which  descended  to  them,  it  was 
held  that  the  land,  and  not  the  person- 
alty, was  primarily  liable  for  the  pay- 
ment of  the  bonds.  Pleasants  v.  Flood, 
89  Va.  96.  15  S.  E.  504. 

Surplus  Applied  Rateably  to  Ances- 
tor's Debts. — When  a  grantor  in  a  deed 
of  trust  to  secure  debts,  which  conveys 
real  and  personal  property,  die-,  intts- 
tate,  before  sale  of  the  trus:  subject, 
the  quasi  equity  of  redemption  de 
scends  to  the  heirs,  and  the  surplus  of 
the  real  estate,  after  the  trust  is  satis- 
fied, is  applicable  rateably  to  the  pay- 
ment of  debts  of  the  grantor  by  spe- 
cialty binding  the  heirs.  Harvey  v. 
Steptoe,  17   Gratt.   289,  291, 

(2)  Exoneration  of  Personalty. 

See  ante,  "Personalty  Primary 
Fund,"  IV.  H,  2,  a. 

A  simple  contract  creditor  shall  re- 
ceive out  of  the  real  assets  descended 
to  the  heirs  at  law  as  much  as  has 
been  paid  to  bond  creditors  out  of  the 
personal  assets.  Haydon  v.  Goode,  4 
Hen.  &  M.  460. 


(3)  Where    Whole    Estate    Charged 
with  Debts. 

Charging  the  whole  estate  with  par- 
ticular debts,  lets  in  every  creditor  on 
the  whole  estate.  Quaere.  Trent  v. 
Trent,  Gilmer  174.  Sec  also,  Clarke 
V,  Buck,  1  Leigh  490;  Thompsons  v. 
Meek,  7  Leigh  419. 

In  Downman  z^.  Rust,  6  Rand.  587, 
it  was  said:  "Every  question  of  the 
charge  on  land  under  a  will,  is  a  ques- 
tion of  intention.  In  the  case  of  debts, 
it  is  so  natural  to  suppose  that  a  man 
in  that  solemn  act,  intended  to  be  just, 
that  courts  have  taken  very  slight 
words  in  a  will  to  imply  a  charge  upon 
lands." 

(4)  Rents  and  Profits. 

If  the  estate  of  the  decedent  is  sol- 
vent, and  even  where  is  is  insolvent, 
until  they  are  sequestrated  by  the 
court  at  the  instance  of  creditors,  the 
rents  and  profits  of  the  realty  are  not 
liable  for  the  debts  of  the  decedent. 
Washington  v.  Castleman,  31  W.  Va. 
832,  8  S.  E.  603. 

In  a  suit  to  settle  a  decedent's  es- 
tate, it  was  held  error  to  adjudge  the 
administrator  entitled  to  recover  rents 
accruing  after  the  intestate's  death  for 
a  farm  occupied  by  one  of  the  parties, 
such  rents  belonging  to  one  of  the 
heirs,  who  asserted  no  claim  thereto. 
Lightner  v.  Speck,  2  Va.  Dec.  557. 

Where  the  real  estate  of  a  testator 
is  necessary  for  the  payment  of  his 
debts,  a  court  of  equity  may  direct  an 
account  of  the  rents  and  profits  from 
his  death,  for  the  purpose  of  ascer- 
taining the  profits  accrued  from  that 
period  and  by  whom  received,  in  or- 
der to  enable  the  court  to  decide  what 
persons,  if  any,  are  accountable  there- 
for. McCandlish  v.  Edloe,  3  Gratt. 
330. 

(5)  Freehold  Given  in  Lieu  of  Dower. 

See  generally,  the  title  DOWER, 
vol.   4,  p.   782. 

Where  a  life  estate  in  lands,  given 
to  a  widow  irt  lieu  of  dower  is  ot  less 
value     than    her    dower    would     have 
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been,  it  is  not  chargeable  with  any  of 
the  debts  of  her  deceased  husband. 
Gaw  V.  Huffman,  12  Gratt.  628. 

c.  Property  Purchased  with  Proceeds 

of  Note  Executed  by  Executor  in 
Excess  of  Powers. 

Where  an  executor,  as  such,  exe- 
cutes a  note,  in  excess  of  his  powers, 
and  the  proceeds  are  used  in  the  pur- 
chase of  property  which  is  in  his  pos- 
session at  the  time  of  his  death,  such 
property  may  be  subjected  by  the  lender 
to  the  payment  of  his  debt.  Whitten 
V.  Bank  of  Fincastle,  100  Va,  646,  42 
S.   E.  309. 

d.  Marshaling  Assets. 

See  generally,  the  title  MARSHAL- 
ING ASSETS  AND  SECURITIES. 

The  order  in  which  the  estate  of  a 
testator  will  be  applied  to  the  pay- 
ment of  his  debts  is  as  follows:  The 
first  to  be  so  applied  is  the  personal 
estate  at  large  not  exempted  by  the 
terms  of  the  will  or  by  necessary  im- 
plication. Next  to  it,  real  estate  or  an 
interest  therein  expressly  set  apart  by 
the  will  for  payment  of  debts.  Next, 
real  estate  descended  to  the  heir.  After 
it,  property,  real  and  personal,  ex- 
pressly charged  with  payment  of  debts, 
and  then,  subject  to  such  charge,  spe- 
cifically devised  or  bequeathed.  If 
these  prove  inadequate,  then  general 
pecuniary  legacies,  and  after  them, 
specific  legacies,  both  classes  rateably; 
and,  in  the  last  resort,  real  estate  de- 
vised by  the  will.  Frasier  v.  Little- 
ton,  100  Va.  9,  40  S.   E.   108. 

8.  Presentation  of  Notice  of  Claim. 

Under  the  W.  Va.  Code,  1899,  ch.  86, 
§  9,  if  a  creditor  of  an  estate  of  a  dece- 
dent fail  to  present  his  claim  before  a 
decree  upon  a  report  of  debts  allow- 
ing debts  against  the  estate  and  sub- 
jecting lands  to  their  payment,  such 
decree  bars  him  from  claiming  partic- 
ipation in  the  proceeds  of  such  lands 
until  such  decreed  debts  are  satisfied. 
Trail   V.  Trail   (VV.  Va.),  49  S.   E.  431. 


4.  Allowance  of  Claims. 

a.  General  Consideration. 

The  estate  of  a  deceased  guarantor 
or  surety  remains  liable  on  the  obli- 
gation after  his  death  and  claims  grow- 
ing out  of  the  same  are  allowable. 
Coleman  v.  Stone,  85  Va.  386,  7  S.  E. 
241. 

b.  Claim  Improper. 

Where  a  personal  representative  con- 
fesses judgment  on  condition  that  if 
the  demand  be  improper  it  shall  be 
corrected,  the  estate  is  entitled  to 
credit  on  the  judgment  to  the  extent 
that  the  demand  is  improper.  Staples 
V.  Staples,  85  Va.  76,  7  S.  E.  199. 

c  Proof  of  Claim. 

It  is  the  duty  of  an  administrator  to 
protect  the  estate  of  his  decedent  by 
interposing  every  legal  defense,  and 
he  can  not  by  an  agreement  in  pais, 
where  infants  are  concerned  and  are, 
made  parties,  either  obtain  commis- 
sions as  administrator,  to  which  he  is 
not  entitled  by  statute,  or  provide  for 
the  allowance  of  claims  against  said 
estate  without  proof  of  their  correct- 
ness and  validity.  Crotty  v.  Eagle,  35 
W.  Va.   143,   13   S.   E.   59. 

Where  decedent's  estate  had  been 
referred  to  a  commissioner  for  settle- 
ment, and  a  claim  on  which  judgment 
had  been  obtained  against  such  estate 
was  presented  to  him,  and  there  was  no 
evidence  that  it  had  ever  been  paid, 
and  the  commissioner  rejected  the  claim 
in  his  report,  and  the  court  sustained 
exception  to  the  report  it  was  held,  no 
error.  Armentrout  v,  Shafer,  89  Va. 
566,  16  S.  E.  726. 

Where  Note  of  Decedent  Found 
among  His  Effects. — Defendant's  de- 
cedent gave  four  notes  to  the  assignor 
of  claimant's  testator,  two  of  which 
were  subsequently  delivered  to  claim- 
ant's testator,  in  pursuance  of  a  general 
assignment  of  the  payee.  The  remain- 
ing two  notes  were  renewed  by  other 
like  notes,  v/ithout  being  taken  up,  and 
the  new  notes  were  thereupon  dis- 
counted to  plaintiffs.  After  the  death  of 
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the  payee,  the  note  in  controversy,  be- . 
ing  one  of  the  notes  so  renewed,  was 
found  by  claimant  among  the  effects  of . 
the  deceased  payee,  and  claimed  as  the  | 
property  of  his  testator,  by  virtue   of  | 
such     assignment.       Held,     improperly 
allowed  as  a   claim  against   the  estate 
of   defendant's    decedent.      Nottingham 
v.    Lynchburg   Trust    &   Sav.    Bank,    2 
Va.  Dec.  571. 

6.     What    Constitutes    Debts     of     the 
Estate. 

a.  In  GeneraL 

The  indebtedness  for  which  the  es- 
tate of  a  decedent  "s  liable  is  that  which 
existed  at  the  time  of  his  death.  An 
executor,  as  such,  can  not  create  a  cause 
of  action  against  his  decedent's  estate. 
Whitten  v.  Bank  of  Fincastle,  lOi)  Va. 
546,  42   S.   R.   309. 

b.  Medical  Bills. 

.  In  Baker  v.  Baker,  87  Va.  180,  13  S. 
E.  346,  it  was  held,  that  under  the  cir- 
cumstances disclosed  by  the  record,  the 
executor  was  entitled  to  credit  for 
medical  bills  paid  by  him  out  of  his 
testatrix's   estate. 

Services  Rendered  Children. — Where 
.  medical  services  rendered  to  a  woman's 
children  are  recognized  by  her  as  con- 
stituting a  liability  against  her,  her 
executor  may,  after  her  death,  pay  such 
bills  out  of  her  estate.  Baker  v.  Baker, 
87  Va.   180,   12  S.   E.   346. 

c.  Funeral  Expenses. 

It  seems  that  an  action  will  not  lie 
against  a  personal  representative  as  i 
such  for  the  funeral  expenses  of  his 
testator  or  intestate.  Fitzhugh  v.  Fitz- 
hugh,  11  Gratt.  300,  62  Am.  Dec.  653; 
Daingerfield  v.  Smith,  83  Va.  81,  1  S. 
E.  599;  Kinnaird  v.  Williams,  8  Leigh 
405. 

Personal  Liability. — It  seems  that  a 
personal  representative  is  not  liable  as 
such  for  the  funeral  expenses  of  his 
decedent.  Fitzhugh  v.  Fitzhugh,  11 
Gratt.  300. 

d.  Costs  of  Administration. 

It  seems  that  the  costs  of  adminis- 


tration are  claims  against  the  est?.tc. 
Nimmo  v.  Com.,  4  Hen.  &  M.  57.  Se? 
also,  Va.  Code  (1887),  §  266(»;  W.  Va. 
Code   (1899),  ch.  85,  §  25,  p.  733. 

e.   Expenses  of  Litigation. 

(1)  General  Consideration. 

The  lawful  administrator  has  the 
right  to  charge  a  fund  to  be  recovered 
with  the  necessary  expenses  of  litiga- 
tion incurred  in  recovering  *he  fund. 
Thompson  v.  Nowlin,  51  W.  Va.  346, 
41  S.  E.  178;  Turk  v.  Hevener,  49  W. 
Va.  204,  38  S.  E.  476;  Baker  v.  Baker 
87  Va.  180,  12  S.  E.  346;  Fowler  v. 
Lewis,  36  W.  Va.  112,  14  S.  E.  447; 
Lynch  V.  Spicer,  53  W.  Va.  426,  44  S. 
E.  255. 

(2)  Attorney's  Fees. 

General  Rule. — A  lawful  administra- 
tor is  allowed  his  legal  costs  including 
reasonable  counsel  fees  expended  in 
defending  or  prosecuting  litigable  de- 
mands against  the  estate,  whether  in  a 
circuit  court  or  appellate  court,  if  he 
acted  in  good  faith  in  this  connection. 
But  such  fees  must  not  be  exorbitant 
or  unjust.  Turk  v.  Hevener,  49  W.  Va. 
204,  38  S.  E.  476;  Thompson  v.  Nowlia, 
51  W.  Va.  346,  41  S.  E.  178;  Baker  i. 
Baker,  87  W.  Va.  180,  12  S.  E.  346. 

Reasonable  fees  of  counsel  may  be 
paid  by  an  executor  or  administrator 
out  of  the  assets,  as  part  of  the  ex- 
pense of  administration,  and,  if  not  paid 
by  him,  are  a  lawful  charge  on  the 
assets.  Crim  v.  England,  46  W.  Va. 
480,   33   S.   E.  310. 

If  an  attorney  at  law  by  virtue  of  his 
employment  performs  services  for  an 
administratrix  in  the  prosecution  of  a 
claim  due  the  estate,  to  be  paid  for  out 
of  the  proceeds  thereof,  and  another 
administrator  is  substituted  in  lieu  of 
the  first  and  afterwards  receives  such 
proceeds,  such  attorney  is  entitled  to 
payment  for  such  services  therefrom 
unless  he  has  been  otherwise  paid 
therefor.  Thompson  v.  Nowlin,  51  W. 
Va.  346,  41  S.  E.  178. 

Where  an  executor  who  was  obliged 
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to  employ  counsel  to  collect  debts  due 
the  estate  of  his  testator  did  not  pay 
the  counsel  fees,  an  allowance  may  be 
made  directly  to  the  attorneys.  Hoke  v. 
Hoke,  12  W.  Va.  427.  See  post,  "Ac- 
counting,** IV,  L. 

Contingent  Fees. — An  administrator 
has  the  right  to  charge  the  estate  with 
contingent  fees.  Thompson  v.  Nowlin, 
51  W.  Va.  346,  41  S.  E.  178;  Baker  v. 
Baker,  87  Va.  180,  12  S.  E.  346. 

Fees  and  Expenses  in  Taking  Depo- 
sitions.— But  counsel  fees  and  expenses 
incurred  in  taking  depositions  in  sup- 
port of  a  claim  are  not  proper  charges 
against  the  estate  of  a  decedent.  Gar- 
land V.  Garland,  2  Va.  Dec.  351. 

Exorbitant  Fees. — Courts  disapprove 
the  allowance  by  courts  of  exorbitant 
fees  to  attorneys  out  of  dead  men's  es- 
tates. Lynch  v.  Spicer,  53  W.  Va. 
4:i6,   44   S.   E.   255. 

"I  think  it  is  error  to  allow  so  large 
a  sum  to  attorneys  out  of  a  small  es- 
tate for  services  in  a  suit  of  no  diffi- 
culty or  size.  The  record  is  small,  a 
short  bill,  a  short  decree — no  deposi- 
tions— only  the  construction  of  the  will 
involved.  This  court  and  others  have 
strongly  condemned  the  allowance  of 
heavy  fees  out  of  dead  men's  estates 
and  funds.  Fowler  v.  Lewis,  36  W. 
Va.  112,  14  S.  E.  447;  Trustees  v, 
Greenough,  105  U.  S.  537.'*  Lynch  v. 
Spicer,  53  W.  Va.  426,  44  S.  E.  255. 

When  Not  Deemed  Exorbitant. — 
Where  an  intestate  was  killed  by  the 
negligence  of  a  third  party,  it  was  held, 
that  the  contract  entered  into  by  his 
administratrix  agreeing  with  a  lawyer 
that  if  he  should  prosecute  and*  re- 
cover a  settlement  out  of  the  party 
guilty  of  the  negligence  without  a  suit 
he  should  have  fifteen  per  cent,  of 
the  amount  realized,  but  if  he  had  to 
bring  suit  he  should  have  one-third  of 
the  amount  collected,  it  seems  is  not 
an  exorbitant  or  unjust  fee.  Thomp- 
son V.  Nowlin,  51  W.  Va.  346,  41  S. 
E.  178.  See  also.  Baker  v.  Baker,  87 
Va.  180,  12  S.  E.  346. 


f.  Improvements    on    Estate    of    De- 

cedent 

Where  a  decedent  allowed  his  son 
to  plant  an  orchard  and  put  other  costly 
improv.ements  on  a  farm  as  though  it 
belonged  to  the  son,  it  was  inequitable, 
on  settling  decedent's  estate,  to  charge 
the  son  with  full  rental  value  of  the 
farm,  and  allow  him  to  set  off  merely 
the  cost  of  the  trees  and  the  planning 
thereof,  without  regard  to  their  value 
when  in  full  bearing,  and  the  care  and 
attention  bestowed  on  them  for  years. 
Lightner  v.  Speck,  2  Va.  Dec.  557. 

Upon  a  bill  by  a  single  creditor 
against  the  administrator  and  heirs  oi 
a  decedent  for  the  sale  of  the  decedent's 
real  estate  to  pay  debts,  an  account 
was  ordered,  and  a  portion  of  the  land 
was  sold.  One  of  the  heirs  purchased 
the  interest  of  the  other  heirs  remain- 
ing unsold,  and  made  valuable  improve- 
ments thereon.  It  was  afterwards 
found  necessary  to  sell  all  the  land  to 
pay  the  debts.  Held,  that  the  heir  was 
not  entitled  to  an  allowance  for  the 
improvements  under  Va.  Code,  1873,  ch. 
132.     Hum  V.  Keller,  79  Va.  415. 

In  a  suit  to  settle  a  decedent's  es- 
tate, one  of  the  decedent's  sons  filed 
a  cross  bill  setting  up  a  claim  to  a 
farm  under  a  parol  agreement  with  the 
decedent,  who  had  permitted  him  to 
take  possession  and  make  valuable  im- 
provements. The  claim  was  not  sus- 
tained, and  cross  complaint  was 
charged  with  rent  of  the  farm,  and 
allowed  a  certain  sum  for  improve- 
ments, the  evidence  as  to  the  value 
thereof  being  unsatisfactory  and  con- 
flicting. Held,  that  the  court  should 
have  dismissed  the  cross  complaint 
without  attempting  to  adjust  the  ac- 
counts between  cross  complainant  and 
deceased,  thereby  leaving  them  where 
they  had,  by  their  manner  of  dealing, 
placed  themselves.  Lightner  v.  Speck, 
2  Va.  Dec.   557. 

g.  Loans  or  Advances  to  Estate. 

In  some  cases  where  money  has 
been   paid   for  a  deceased   person,   an 
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action  for  such  money  will  lie  against 
the  personal  representative  as  such;  as 
where  money  has  been  paid  by  a  joint 
surety.  Fitzhugh  v.  Fitzhugh,  11  Gratt. 
300,  62  Am.  Dec.  653. 

Where  a  bill  was  brought  against  an 
administratrix  to  enforce  an  agree- 
ment to  give  the  complainant  certain 
of  the  real  estate  of  her  intestate,  in 
consideration  that  he  would  effect  a 
compromise  of  certain  claims  against 
the  estate,  it  was  held  that  he  stood 
on  the  same  footing  as  a  vendee,  and 
might  properly  be  allowed  as  dam- 
ages for  the  nonperformance  of  the 
agreement,  in  addition  to  his  advances 
and  interest,  the  commission  of  ten  per 
cent,  for  extra  trouble  in  collecting  the 
debts  which  the  law  would  have  al- 
lowed her.  Shepherd  v.  Hammond,  3 
\<.  Va,  484. 

It  is  error  to  overrule  a  demurrer  to 
a  petition  in  equity,  by  a  commissioner 
to  sell  real  estate,  against  unpreferred 
creditors,  to  recover  back  payments 
made  by  him  to  them  voluntarily,  in 
good  faith,  and  with  full  knowledge  of 
outstanding  preferred  claims,  to  pay 
which  said  money  is  sought  to  be  re- 
covered. Findlay  v.  Trigg,  83  Va.  539, 
3  S.  E.  142. 

An  administrator  made  a  verbal 
promise  to  an  agent  employed  to  col- 
lect a  debt  from  the  estate,  that  if  the 
agent  would  pay  the  amount  to  his 
principal,  the  administrator  would  re- 
pay him  with  interest.  The  agent  ac- 
cordingly paid  the  principal  the  debt, 
and  the  administrator  afterwards  re- 
funded to  the  agent  the  sum  paid  with 
interest.  Held,  that  the  payment  by 
the  agent  was  a  payment  by  the  admin- 
istrator for  which  he  was  entitled  to 
credit  at  the  date  thereof,  whatever 
might  be  the  time  the  amount  was  re- 
paid to  the  agent.  Morrow  v.  Peyton, 
8  Leigh  54. 
h.   Note  Given  by  Executrix. 

Where  an  estate  is  devised  to  tes- 
tator*s  wife  for  life,  and  she  acts  as 
executrix  under  the  will,  a  note  given 
by  such  executrix  to  a  bank  creates  no 


cause  of  action  against  the  estate. 
Whitten  v.  Bank  of  Fincastle,  100  Va. 
546,  42  S.   E.  309. 

L    Promises  by  Executor  or  Adminis- 
trator. 

Although  it  is  generally  true,  that  an 
executor  or  administrator  can  not 
create  a  new  cause  of  action  against  the 
estate,  yet  he  may  make  a  valid  prom- 
ise to  pay  a  debt  not  barred  by  the 
statute  of  limitations,  out  of  the  assets 
of  the  estate,  upon  which  a  suit  may 
be  maintained.  Braxton  v.  Harrison,  11 
Gratt.  30;  Switzer  v.  Noffsinger,  82  Va. 
518,  524.  See  also,  Seig  v.  Acord,  21 
Gratt.  365;  Smith  v.  Pattie,  81  Va.  654. 

j.    Services  Rendered  Decedent. 

(1)  Statement  of  General  Rule. 

Whenever  compensation  is  claimed 
for  services  rendered  near  relatives,  as 
a  father,  brother,  or  grandfather,  and 
the  like,  the  law  will  not  imply  a  prom- 
ise of  payment,  and  no  recovery  v-^n 
be  had  unless  an  express  contract  or 
its  equivalent  is  shown.  A  moral  ob- 
ligation to  pay  is  not  sufficient,  but  an 
express  promise  must  be  proved,  or 
facts  from  which  such  promise  can  be 
reasonably  inferred  must  be  estab- 
lished by  evidence  so  clear,  direct  and 
explicit,  as  to  leave  no  doubt  as  to  the 
undertaking  and  intention  of  the  par- 
ties. This  is  especially  so  wlten  the 
party  sought  to  be  charged  i-s  dead. 
It  must  be  shown  that  the  deceased 
intended  to  and  did  assume  a  legal  ob- 
ligation to  the  plaintiflF  for  such  serv- 
ices of  such  a  character  that  it  could 
be  legally  enforced  against  him.  Gen- 
erally, the  services,  of  a  child,  grand- 
child, or  other  near  relative,  are  pre- 
sumed to  have  been  rendered  in  obe- 
dience to  the  promptings,  of  affection, 
and  not  with  a  view  to  compensation. 
Such  presumption,  however,  may  be 
rebutted  by  positive  and  direct  evi- 
dence to  the  contrary.  Jackson  t\ 
Jackson,  96  Va.   165,  31   S.   E.  78. 

(2)  Where  Express  Agreement  Exists. 
See     post,     "Agreements     to     Make 

Will,"  IV,  H,  5,  m,  (6). 
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On  16th  of  April,  1870,  A  was  taken 
suddenly  and  violently  ill  and  at  his 
request  X  and  Y,  who  were  engaged 
in  business  with  him,  left  their  work 
and  nursed  him,  he  saying  to  them: 
"Boys,  leave  your  work  and  come  and 
nurse  me,  and  I  will  pay  you  well  for 
it  in  my  will;"  which  promise  he  often 
repeated  to  them  during  his  illness  and 
after  his  recovery  declared  "That 
money  can  not  pay  the  boys  for  nurs- 
ing me."  He  made  his  will  and  be- 
queathed to  them  $1,000  each.  He 
subsequently  became  angry  with  them 
and  revoked  the  bequest  to  them. 
After  the  death  of  A,  X  and  Y  brought 
separate  actions  against  the  executors 
of  A  for  the  amount  promised  them 
for  their  services  in  nursing  A  dur- 
ing his  illness.  Held,  that  since  the 
contract  as  laid  in  the  declaration  was 
clearly  proved,  the  only  question  is 
as  to  the  amount  of  compensation,  and 
as  to  the  estimation  of  this  the  jury 
were  not  restricted  to  the  prices 
usually  paid  nurses  for  their  attend- 
ance upon  the  sick.  Kerr  v.  Kurtz,  1 
Va.  Dec.  116. 
(3)    Services  Rendered  by  Children. 

See  generally,  the  title  PARENT 
AND  CHILD. 

As  between  parents  and  an  adult 
child,  whenever  compensation  is 
claimed  in  any  case  by  either  against 
the  other  for  services  rendered,  it  must 
be  determined  from  the  particular  cir- 
cumstances of  that  case,  whether  the 
claim  should  be  allowed  or  not.  There 
can  be  no  fixed  rule  governing  all 
cases  alike.  In  the  absence  of  direct 
proof  or  any  express  contract  the  ques- 
tion always  is,  can  it  be  reasonably 
inferred,  that  pecuniary  compensation 
was  in  the  view  of  the  parties  at  the 
time,  when  the  services  were  rendered; 
and  that  depends  upon  all  the  circum- 
stances of  the  case,  the  relation  of  the 
parties  being  one  of  the  circumstances. 
Stansbury  v.  Stansbury,  20  W.  Va.  23. 

In  1851,  H.  and  his  wife  E.  entered 
into     an     agreement     by     which     they 


agreed  to  a  separation,  and  they  united 
in  a  deed  by  which  certain  real  estate 
and  $900  in  money  was  conveyed  to  S. 
for  the  express  use,  support  and  main- 
tenance of  the  wife,  and  if  she  should 
die  before  the  whole  of  the  $900  was 
paid  to  her,  she  might  by  will  or  gift 
dispose  of  the  remainder  of  it  as  she 
should  think  proper.  He  covenanted 
that  E.  might  live  separate  from  him, 
and  that  he  would  not  claim  any  prop- 
erty of  hers.  And  E.  renounced  all 
claim  on  him  for  support,  etc.,  and  to 
his  property.  This  deed  was  executed 
by  the  trustee  S.  In  a  short  time  after 
making  this  deed,  H.  removed  to  the 
west,  and  never  returned.  He  died  in 
1875.  E.  lived  until  1871,  having  been 
helpless  for  the  last  year  of  her  life, 
and  unable  to  do  any  but  very  light 
work  for  two  or  three  years  previous. 
During  this  period  she  was  nursed  and 
attended  to  by  her  daughter  A.,  who 
lived  with  her  and  attended  to  her  land 
as  well  as  her  own.  E.  died  without 
disposing  of  the  remainder  of  the  $900, 
amounting  to  $500  or  $600,  which  was 
paid  to  H.'s  administrator.  In  1877,  A. 
sued  the  administrator  of  H.  for  com- 
pensation for  services  rendered  E.  in 
her  lifetime.  Held,  as  between  parent 
and  an  adult  child,  Whenever  compen- 
sation is  claimed  in  any  case  by  either 
against  the  other  for  services  rendered, 
or  the  like,  it  must  be  determined  from 
the  particular  circumstances  of  that 
case  whether  the  claim  should  be  al- 
lowed or  not.  There  can  be  no  fixed 
rule  governing  all  cases  alike.  In  the 
absence  of  direct  proof  of  any  express 
contract,  the  question  always  is,  can 
it  be  reasonably  inferred  that  pecuniary 
compensation  was  in  the  view  of  the 
parties  at  the  time  the  services  were 
rendered;  and  that  depends  upon  all 
the  circumstances  of  the  case;  the  re- 
lation of  the  parties  being  one.  Harsh- 
berger  v.  Alger,  31  Gratt.  52. 

Son. — An  estate  was  devised  to  a 
widow  for  life  or  during  widowhood, 
and  then   to  her  children.     All   of  the 
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children  lived  with  the  widow  on  the 
farm,  and  the  eldest  son  managed  the 
estate  until  her  death,  a  period  of  fif- 
teen years.  While  thus  engaged,  he 
persuaded  the  widow  to  buy,  out  of  the 
funds  of  the  estate,  an  adjoining  tract 
of  land  and  took  the  deed  to  himself. 
At  the  death  of  the  widow,  the  son  and 
another  administered  on  her  estate. 
Held,  that  though  the  son  was  entitled 
to  a  reasonable  compensation  for  his 
service  as  manager,  chargeable  against 
the  widow's  estate,  the  statute  of  lim- 
itations barred  all  recovery  for  such 
compensation,  except  for  the  five  years 
preceding  the  death  of  the  widow. 
Chancellor  v.  Ashby,  2  Pat.  &  H.  26. 

Where  a  son,  who  is  also  the  admin- 
istrator of  his  fathcr*s  estate,  sues  such 
estate  for  wages  claimed  for  services 
rendered  before  his  father's  death,  he 
cannot  recover  unless  he  proves  an  ex- 
press contract,  or  the  facts  and  circum- 
stances sustained  by  a  preponderance 
of  testimony  clearly  establish  an  ex- 
pectation or  intention  on  the  part  of 
his  father  to  compensate  him  for  such 
services.  Cann  v.  Cann,  40  W.  Va.  138, 
20  S.  E.  910. 

Where  an  executor  has  a  claim 
against  the  estate  of  a  testator,  de- 
pending on  a  quantum  meruit  only,  for 
services  rendered  the  decedent,  his 
father,  during  his  lifetime,  he  may  ex- 
hibit a  bill  in  equity  against  his  coex- 
ecutors  and  legatees,  to  have  such  claim 
established  and  fixed  at  a  certain  sum. 
In  such  case,  he  ought  to  state  the 
claim  with  reasonable  certainty,  by 
setting  forth  his  own  estimate  of  his 
services;  but,  should  he  fail  to  do  so, 
his  bill  ought  not  to  be  dismissed,  but 
leave- to  amend  it  should  be  granted  on 
motion.  Baker  v.  Baker,  3  Munf. 
222. 

Son-in-Law. — A  charge  made  by  a 
son-in-law,  for  nursing  his  father-in- 
law,  in  his  last  illness,  where  there  was 
no  contract,  express  or  implied,  ought 
not  to  be  allowed.  Williams  v.  Stone- 
street,  3  Rand.  559. 


(4)    Unsolicited  Services  of  Friend. 

In  the  absence  of  an  express  con- 
tract, no  promise  will  be  implied  by 
law  to  pay  a  lifelong  friend  and  neigh- 
bor for  unsolicited  services  as  nurse 
rendered  during  the  lai^t  illness.  Tea- 
wait  V.  Ramey,  103  Va.  42,  48  S.  E.  505. 
(6)   Services  Rendered  by  Cousin. 

Calvin  P.  and  MoUie  P.  owned  ad- 
joining farms,  were  both  unmarried, 
were  cousins,  lived  together  at  the 
house  of  M.  P.,  eating  at  the  same  table 
and  each  furnishing  supplies  therefor, 
for  a  period  of  at  least  forty  years,  un- 
til the  death  of  C.  P.,  during  which 
time  they  kept  no  accounts  between 
them,  never  made  a  settlement,  neither 
presented  a  bill  to,  nor  made  a  claim 
against  the  other;  a  part  of  the  stock 
on  the  farms,  they  owned  in  common, 
and  a  part  separately,  and  individually; 
but  the  stock  was  fed  indiscriminately 
from  the  products,  and  upon  both 
farms;  no  contract  or  agreement  was 
made  or  existed  between  them  for  the 
payment  of  any  board  by  him,  or  that 
either  should  pay  to,  or  receive  from 
the  other  anything  for  services  ren- 
dered. Held,  that  the  relations  exist- 
ing between  the  parties,  and  the  cir- 
cumstances were  such  as  to  raise  the 
presumption  that  all  such  services  were 
gratuitious  and  neither  expected  to 
make  any  charge  against  the  other  or 
to  pay  anything  to  the  other.  Hanly 
V.  Potts,  52  W.  Va.  263,  43  S.  E.  218. 

(6)  Mother — Boarding   Children. 

A  mother's  estate  will  be  allowed 
from  the  father's  estate  for  her  serv- 
ices in  boarding  their  children  during 
her  lifetime,  although  she  made  no 
charge  therefor.  Gary  v.  Macon,  4 
Call  605. 

(7)  Grandfather — Maintaining   Grand- 
children. 

A  daughter  held  the  bond  of  her 
father,  and  prior  to  her  death  she  re- 
quested him  to  keep  her  children  for 
the  debt.  This  he  did  until  his  death, 
which  occurred  a  number  of  years 
after  the  death  of  the  daughter.     The 
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bond  was  found  among  his  private  pa- 
pers. It  was  held,  that  the  father 
should  be  allowed  a  fair  compensation 
for  maintaining  the  children  of  his 
daughter.  Hughes  v.  Patterson,  91  Va. 
664,   22   S.    £.   485. 

k.  Support  Furnished  Decedent's  Fam- 
ily. 

In  assumpsit  against  an  executor  in 
his  individual  character  for  the  price 
of  goods  sold  and  delivered  to  him  for 
the  use  of  his  testator's  widow  and 
legatees,  upon  evidence  being  given  of 
such  sale  and  delivery  of  a  promise  by 
the  defen4ant  to  pay  for  goods  out  of 
his  testator's  estate  and  of  assets  suf- 
ficient for  that  purpose,  the  plaintiflF 
may  recover  although  the  promise  was 
not  in  writing.  Collins  v.  Row,  10 
Leigh  114. 

L  Taxes. 

See  generally,  the  title  TAXATION. 

"Taxes  upon  real  estate  due  at  the 
time  of  the  death  of  the  owner  of  the 
land  constitute  a  claim  against  his  es- 
tate, and  are  payable  from  his  personal 
estate,  instead  of  being  merely  a  lien 
on  the  land.  Taxes,  however,  accruing 
after  the  death  of  the  owner  do  not 
constitute  a  debt  against  his  estate,  but 
are  to  be  paid  by  the  devisee,  heir  or 
purchaser  of  the  land."  8  Am.  &  Eng. 
Ency.  Law  (2d  Ed.)  1032.  See  also, 
Breckinridge  v.  Breckinridge,  98  Va. 
561,  31  S.  E.  892. 

It  is  provided  in  Virginia  by  statute, 
Va.  Code,  1849,  §  67,  p.  189;  Va.  Code, 
1887,  §  474,  that  the  land  of  a  decedent 
shall  be  charged  to  the  estate  until  it 
can  be  properly  charged  to  the  heir  or 
devisee,  and  that  while  so  charged  the 
taxes  are  payable  out  of  the  personal 
estate.  Under  this  statute  it  was  held 
that,  where  an  administrator  was  a 
party  to  a  suit  for  the  partition  of  the 
intestate's  land,  and  the  land  was  not 
charged  for  taxation  on  the  land  book 
until  after  the  decree  confirming  its 
partition,  the  administrator  should  be 
allowed  credit  for  payment  of  the  taxes 
which  accrued  before  the  decree  con- 


firming the  partition,  but  not  for  those 
which  accrued  after  the  decree.  Dlllard 
V.  Dillard,  77  Va.  820. 

A  testator  devised  his  estate,  real  and 
p  rsonal,  to  his  wife  for  life,  but  re- 
quested her,  at  her  discretion,  to  make 
su'table  advancements  to  his  children 
as  they  became  of  age  or  married.  He 
directed  that,  at  the  death  of  his  wife, 
so  much  of  his  estate  as  remained  in 
her  hands  should  be  equally  divided 
among  his  children,  taking  into  consid- 
eration advancements  made.  She  kept 
the  property  together  and  managed  it 
for  the  benefit  of  herself  and  children 
for  a  number  of  years,  and  then  the 
property  was  divided  among  the  chil- 
dren, on  the  basis  of  a  partition  re-, 
ported  to  the  court  some  years  before, 
but  never  acted  on.  While  the  whole 
was  in  the  possession  of  the  widow, 
taxes  accrued  on  the  property,  which 
were  paid  by  the  executor.  No  objec- 
tion was  made  at  the  time  to  the  pay- 
ment of  the  taxes.  This  suit  was 
brought  thirty  years  afterwards.  Held, 
that  under  the  facts  of  this  case,  it  was 
not  error  to  credit  the  executor  by  the 
taxes  so  paid,  and  that  it  will  be  pre- 
sumed that  what  was  done  was  the  re- 
sult of  a  family  arrangement.  Breck- 
inridge V.  Breckinridge,  98  Va.  561,  31 
S.  E.  892. 

If  the  heirs  permit  real  estate  to  be 
returned  delinquent  for  the  nonpay- 
ment of  taxes,  and  the  executors  pay 
the  taxes  to  prevent  the  loss  of  the 
land,  they  will  be  entitled,  as  against 
the  residuary  legatees,  to  credit  for  the 
taxes  so  paid,  whether  or  not  the  ex- 
ecutors, having  a  naked  power  to  sell, 
were  under  a  duty  to  pay  such  taxes. 
Dunn  V.  Renick,  33  W.  Va.  476,  10  S. 
E.   810. 

Where  a  written  contract  for  land 
has  been  made,  and  the  vendee  dies, 
and  the  vendor  of  the  land  is  compelled 
to  pay  taxes  incurred  after  the  death  of 
the  vendee  to  prevent  the  sheriff  from 
selling  it  for  delinquent  taxes,  the 
heirs  and  not  the  administrator  of  the 
vendee  are  bound    to    refund     to     the 
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vendor   the   taxes   so   paid.     Creigh   v. 
Boggs,  19  W.  Va.  240. 

The  state  has  no  lien,  under  Va. 
Code,  1873,  ch.  126,  §  25,  on  a  dece- 
dent's estate  for  taxes  collected  by 
him  as  a  tax  collector  of  the  state  and 
not  accounted  for,  but  only  for  taxes 
assessed  upon  him  during  his  lifetime. 
Spillman  v.  Payne,  84  Va.  435,  4  S.  E. 
749. 

m.  Claims  Based  on  Contracts  of  Dece- 
dent. 

(1)  In  General. 

See  also,  the  title  ABATEMENT, 
REVIVAL  AND  SURVIVAL,  vol.  1, 
p.  2. 

"The  death  of  a  party  to  a  contract 
does  not  extinguish  the  contract  if  it 
is  capable  of  being  fulfilled  by  his 
representatives,  but  as  a  general  rule 
all  contractual  obligations  continue  as 
claims  against  the  estate  of  the  de- 
ceased obligor,  and  this  is  the  rule  irre- 
spective of  whether  that  contract  be 
implied  or  express,  or  for  the  payment 
of  money,  or  the  performance  of  some 
act  not  personal."  8  Am.  &  Eng. 
Ency.  Law  (2d  Ed.)  1007;  Ferguson  v. 
Wills,  88  Va.  136,  13  S.  E.  392. 

Thus,  where  one  contracted  with  a 
person  since  deceased  to  build  a  church, 
the  fact  that  the  administrator,  shortly 
after  the  work  was  commenced,  gave 
notice  not  to  proceed  therewith,  and 
that  the  estate  would  not  be  respon- 
sible therefor,  was  no  bar  to  a  re- 
covery for  work  afterwards  done,  when 
the  church  was  completed  according  to 
the  contract.  And  the  fact  that,  be- 
fore proceeding,  the  contractor  secured 
the  guaranty  of  the  church  trustees 
that  he  should  be  paid  the  contract 
price,  and  as  much  in  excess  of  it  as 
the  work  should  cost,  and  that  he  then 
sublet  the  work  to  another,  did  not  bar 
a  recovery  against  the  estate  on  the 
original  contract.  Ferguson  v.  Wills, 
88  Va.  136,  13  S.  E.  392. 

(2)  Personal  Contracts. 

Promises  of  Marriage. — An  action 
for  breach  of  promise  of  marriage  will 


not  lie  against  the  personal  representa- 
tive of  the  promisor,  either  at  common 
law  or  under  the  statute,  where  no  spe- 
cial damages  are  alleged  and  proved. 
In  such  case,  the  maxim,  actio  per- 
sonalis moritur  cum  persona  applies. 
Grubb  V.  Suit,  32  Gratt.  203,  34  Am. 
Rep.  765;  Flint  v.  Gilpin,  29  W.  Va, 
740,  3  S.  E.  33.  See  also,  Burton  v. 
Mill,  78  Va.  468,  483. 

<3)    Joint  Contracts. 

(a)  Common-Law      Rule — Prior     to 
1786. 

Upon  the  death  of  one  or  more  joint 
promisors,  his  estate  was,  at  common 
law,  discharged  from  liability  on  the 
contract  and  the  action  survived 
against  the  survivor  or  survivors  alone. 
8  Am.  &  Eng.  Ency.  Law  (2d  Ed.) 
1010;  Atwell  v,  Milton,  4  Hen.  &  M. 
253;  Richardson  v.  Johnson,  2  Call  527; 
Harrison  v.  Field,  2  Wash.  136. 

Where  a  joint  bond  was  given  be- 
fore the  act  of  1786,  and  after  that  act 
went  into  operation,  one  of  the  obli- 
gors died,  leaving  the  other,  the  obliga- 
tion survived,  and  the  executors  of  the 
deceased  were  exonerated.  Elliott  v, 
Lyell,  3  Call  268. 

The  surviving  obligor  in  a  joint  note, 
made  before  the  act  of  1786,  was  alone 
liable  in  an  action  at  law,  nor  could 
the  note  be  set  up  in  equity  against  the 
representatives  of  the  deceased  obligor, 
except  on  the  ground  of  a  moral  obli- 
gation antecedently  existing  on  his 
part  to  pay  the  money.  Chandler  v. 
Hill,-  2   Hen.   &  M.   124. 

(b)  Rule  in  Equity. 

Partnership  Relations. — See  the  title 
PARTNERSHIP. 

Although  the  surviving  partner  of  a 
mercantile  house  was  alone  liable  at 
law  to  the  creditors  of  the  house,  yet  if 
the  surviving  partner  proved  insolvent, 
the  estate  of  the  deceased  partner  was 
liable  in  equity  for  the  debts  of  the 
partnership.  Sale  v.  Dishman,  3  Leigh 
548.  See  Va.  Code,  1887,  §  2885. 
In  this  case  a  quaere  was  raised 
as     to     what     kind      of      laches     of 
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the  creditor,  or  dealings  between 
him  and  the  surviving  partner,  in 
respect  to  the  debt  claimed  of  the 
partnership,  would  suffice  to  exonerate 
the  estate  of  the  deceased  partner  from 
the  debt.  It  seems  that  the  mere  delay 
of  the  creditor  to  assert  and  prosecute 
his  demand  against  the  surviving  part- 
ner, will  not  suffice  to  exonerate  the 
estate  of  the  deceased  partner.  And 
there  is  no  analogy  between  the  duty 
of  a  creditor  in  such  case  to  assert  and 
prosecute  his  claim  against  the  surviv- 
ing partner,  and  the  due  diligence 
which  the  assignee  of  a  bond  is  bound 
to  exert  against  the  obligor,  in  order 
to  entitle  him  to  recourse  against  the 
assignor. 

A  creditor  of  a  firm  obtained  a  judg- 
ment against  the  surviving  partner, 
who  died,  and  whose  administrators 
exhausted  the  personal  assets  in  paying 
other  claims.  The  creditor  then  filed 
a  bill  in  equity  against  the  administra- 
tors and  heirs  of  the  surviving  partner, 
and  the  representatives  of  the  deceased 
partner.  The  bill  sought  a  decree  for 
the  sale  of  lands  of  which  the  surviv- 
ing partner  died  possessed,  some  of 
which  belonged  to  himself  and  some 
to  the  firm;  and  when  the  funds  from 
this  source  should  be  exhausted,  then 
it  sought  to  charge  the  representatives 
of  the  deceased  partner.  Held,  that 
equity  had  jurisdiction  of  the  case  and 
that  the  representatives  of  the  deceased 
partner  were  properly  made  defend- 
ants.    Jackson  v.  King,  8  Leigh  689. 

It  &eems  that  a  bill  in  equity  prop- 
erly lies  to  subject  the  estate  of  a  secret 
partner  in  trade  to  the  payment  of  a 
debt  contracted  by  the  ostensible  mem- 
bers of  the  firm.  Cocke  v.  Upshaw,  6 
Munf.  464. 

One  of  two  partners  executed  bonds 
in  the  name  of  the  firm  for  firm  debts. 
The  other  partner  died  solvent.  Sub- 
sequently the  surviving  partner,  died 
insolvent,  the  bonds  remaining  unpaid. 
The  surety  in  the  bonds  was  perfectly 
solvent.  The  creditor  filed  a  bill 
against  the  surety  and  the  representa- 


tives of  the  deceased  partners  to  sub- 
ject the  estate  of  the  solvent  partner 
to  the  payment  of  the  debts,  or  to  have 
payment  of  them  from  the  parties,  ac- 
cording to  their  respective  liabilities. 
Held,  that  equity  was  without  jurisdic- 
tion to  entertain  such  bill,  as  the  cred- 
itor had  an  adequate  remedy  at  law  by 
action  on  the  bonds  against  the  surety. 
Linney  v.  Dare,  2  Leigh  588. 

One  of  the  partners  died,  and  those 
who  survived  him  and  the  executors  of 
the  decedent  conveyed  all  the  eflFects 
of  the  firm  in  trust  to  pay  the  firm 
debts.  The  creditor  who  lent  the 
money  then  filed  a  bill  in  equity  against 
the  surviv-ng  partners,  the  executors 
of  the  decedent,  and  the  trustee.  It 
was  held  that,  although  at  law  there 
would  be  no  remedy  on  the  sealed  obli- 
gation, except  against  the  partner  who 
executed  it,  yet  equity  had  jurisdiction 
to  correct  the  mistake,  and  hold  all  the 
partners  as  much  bound  as  if  there 
were  no  seal,  and  that,  regarding  the 
debt  as  a  simple  contract  debt  of  the 
firm,  the  estate  of  the  deceased  part- 
ner could  not  be  charged,  until  the  in- 
solvency of  the  surviving  partners  and 
the  deficiency  of  the  trust  subject  were 
first  established.  Gait  v.  Calland,  7 
Leigh  594. 

(c)    Statutory  Liability. 

In  Virginia  and  West  Virginia  it  is 
provided  by  statute  that,  "the  repre- 
sentative of  one  bound,  with  another, 
either  jointly  or  as  a  partner,  by  judg- 
ment, bond,  note,  or  otherwise,  for  the 
payment  of  a  debt,  or  the  performance 
or  forbearance  of  an  act,  or  for  any 
other  thing,  and  dying  in  the  lifetime 
of  the  latter,  may  be  charged  in  the 
same  manner,  as  such  representative 
m-ght  have  been  charged,  if  those 
bound  jointly  or  as  partners,  had  been 
bound  severally  as  well  as  jointly, 
otherwise  than  as  partners."  Va.  Code, 
1887.  §  2855;  W.  Va.  Code,  1899,  ch. 
99,  §  1,3,  p.  767. 

Under  this  statute,  which  appeared 
verbatim   in  the  Va.  Code  of  1849,  ch. 
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144,  §  13,  it  was  held,  that  where  a  dece- 
dent is  largely  indebted  individually 
and  also  as  partner,  his  real  estate  is 
equally  liable  for  his  partnership  debts 
as  for  his  individual  debts.  Ashby  v. 
Porter,   26    Gratt.   455. 

1,   Revised   Code,   ch.  98,  §  S.— The 

former  statute  concerning  joint  rights 
and  obligations,  1  Rev.  Code,  ch.  98,  § 
3,  p.  1859,  did  not  contain  the  words  "or 
as  a  partner,"  appearing  in  the  present 
statute,  Va.  Code,  1887,  §  2855.  While 
the  former  statute  was  in  force,  a  sum 
of  money  was  lent  to  a  firm,  and  the 
firm  was  charged  with  it  on  the  part- 
nership books,  but  the  partner  with 
whom  the  transaction  occurred  ex- 
ecuted by  mistake  a  penal  obligation, 
in  the  name  of  the  firm,  under  seal,  in- 
stead of  giving  merely  a  promissory 
note.  One  of  the  partners  died,  and 
those  who  survived  him  and  the  exec- 
utors of 'the  decedent  conveyed  all  the 
effects  of  the  firm  in  trust  to  pay  the 
firm  debts.  The  creditor  who  lent  the 
money  then  filed  a  bill  in  equity  against 
the  surviving  partners,  the  executors  of 
the  decedent,  and  the  trustee.  It  was 
held  that,  although  at  law  there  would 
be  no  remedy  on  the  sealed  obligation, 
except  against  the  partner  who  exe- 
cuted it,  yet  equity  had  jurisdiction  to 
correct  the  mistake,  and  hold  all  the 
partners  as  much  bound  as  if  there 
were  no  seal,  and  that,  regarding  the 
debt  as  a  simple  contract  debt  of  the 
firm,  the  estate  of  the  deceased  part- 
ner could  not  be  charged,  until  the  in- 
solvency of  the  surviving  partner  and 
the  deficiency  of  the  trust  subject  were 
first  established.  Gait  v.  Calland,  7 
Leigh    594. 

The  statute,  1  Rev.  Code,  ch.  98,  § 
3,  p.  359,  Va.  Code,  1887,  §  2855,  in 
relation  to  joint  rights  and  obligations, 
though  it  gives  an  action  against  the 
personal  representative  of  a  deceased 
joint  obligor,  does  not  affect  the  prin- 
ciple that  the  defeat  of  the  remedy 
against  one  joint  obligor  upon  a  ground 
not  personal  to  himself,  defeats  it  as  to 


all  the  obligors.    Brown  v.  Johnson,  13 
Gratt.  644. 

Partnership  Estate— The  proposition 
that  the  separate  estate  of  a  deceased 
partner  is  liable  pari  passu  for  both  his 
individual  and  social  debts  is  applied 
in  Robinson  v.  Allen,  85  Va.  721,  8  S. 
E.  835;  Pettyjohn  v.  Woodruff,  86  Va. 
478,  10  S.  E.  715. 

Applicability  to  Joint  Judgments.— 
Where  a  joint  judgment  is  obtained 
against  two  defendants,  and  one  dies, 
an  action  of  debt  on  the  judgment  lies 
against  the  representative  of  the  de- 
ceased defendant,  the  law  respecting 
partitions,  joint  rights  and  obligations, 
1  Rev.  Code  359,  being  applicable  to 
joint  judgments.  Roane  v,  Drummond, 
6  Rand.  182.  In  the  present  statute, 
Va.  Code,  1887,  §  2855,  joint  judgments 
are  expressly  mentioned. 

Competency  of  Surviving  Obligor  as 
Witness. — And  in  an  action  on  a  joint 
bond  against  the  personal  representa- 
tive of  a  deceased  obligor,  a  surviving 
obligor  is  an  incompetent  witness  for 
the  defendant.  Brown  v.  Johnson,  13 
Gratt.  644. 

(4)    Contracts  of  Suretyship. 

See  generally,  the  title  SURETY- 
SHIP. 

Exhaustion  of  E^state  of  Principal  as 
Condition  to  Enforcement — An  ad- 
ministrator of  a  surety  having  in  his 
hands,  as  such  administrator,  bank 
stock  certificates,  when  the  principal 
debtor  becomes  insolvent,  may,  and 
should,  apply,  on  the  debt  for  which 
the  decedent  is  bound  as  surety,  the 
value  of  the  stock  and  any  dividends 
thereon  remaining  in  his  hands.  Van 
Winkle  v.  Blackford,  54  W.  Va.  621,  46 
S.  E.  589. 

Before  the  estate  of  the  surety  can 
be  subjected  to  the  payment  of  the  in- 
debtedness, the  property  of  the  prin- 
cipal should  be  first  exhausted.  But 
where  the  bill  alleges  that  the  prin- 
cipal has  no  estate,  and  the  allegation 
is  not  den'.ed,  but  is  proven,  it  is  not 
error  to  decree  at  once  against  the  es- 
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tate  of  the  surety.  Jones  v.  Dcgge,  84 
Va.  685,  5  S.  E.  799.  See  also,  Penn  v. 
Ingles,  82  Va.  65;  Horton  v.  Bond,  28 
Gratt.    815. 

Verbal  Agreement  to  Assume  Lia- 
bility.— Two  sons,  with  their  respective 
fathers  as  indorsers,  executed  a  note 
to  a  bank  for  $1,500,  to  obtain  money 
to  start  the  sons  in  a  partnership  busi- 
ness, with  the  understanding  and  agree- 
ment between  themselves,  as  an  induce- 
ment thereto,  that  each  son  and  re- 
spective father  was  to  be  responsible 
for  one-half  of  such  note,  and  not  re- 
sponsible for  the  other  half,  except  to 
the  bank.  Before  the  note  matured, 
the  business,  under  the  management  of 
one  of  this  sons,  proved  a  failure.  The 
other  son  then  took  charge  of  it  and 
wound  it  up,  realizing  only  $200  out 
of  the  social  assets.  This  amount  he 
applied  on  the  note,  leaving  a  balance 
of  $1,300,  which  he  paid  out  of  private 
funds.  The  other  son  being  hopelessly 
insolvent,  the  father  of  the  latter  ac- 
knowledged his  liability  therefor,  and 
agreed  to  refund  one-half  of  such  bal- 
ance. Dying  without  doing  so,  the 
paying  son  presented  the  same  against 
his  estate.  Held,  that  it  was  properly 
audited  against  such  estate,  and  that 
such  agreement  could  be  established 
by  parol  evidence,  and  was  not  sub- 
ject to  the  statute  of  frauds.  Faulkner 
V.  Thomas,  48  W.  Va.  148,  35  S.  E. 
915. 

Omission  to  Prove  Claim  as  Affect- 
ing Right. — The  plaintiff,  as  creditor  of 
the  decedent,  proved  a  debt  against  the 
estate,  but  forebore  to  prove  a  debt 
for  which  the  decedent  was  surety,  not 
wishing  to  press  the  principal.  Twenty- 
five  years  after  the  latter  debt  was  due, 
the  principal  having  died  insolvent,  the 
plaintiff  petitioned  to  be  made  a  party 
to  the  original  creditors'  bill  against 
the  decedent,  explaining  why  the  debt 
had  not  been  pressed,  and  stating  that 
sufficient  assets  of  the  estate  to  pay  the 
debt  remained  in  the  hands  of  the 
court.  The  debt  was  not  barred  by 
limitation,  the  war  period  and  stay  law 


being  deducted.  Held,  that,  in  the  ab- 
sence of  any  contract  sufficient  to  dis- 
charge the  surety,  and  no  notice  to 
proceed  against  the  principal  having 
been  given,  the  petitioner  was  entitled 
to  the  relief  sought.  Coleman  v.  Stone, 
85  Va.  386,  7  S.  E.  241. 

Where  Obligation  Discharged  by 
Death  of  Surety. — Where  a  bond  is 
made  joint,  without  fraud  or  mistake, 
equity  will  not  charge  the  executor  of 
the  surety,  who  was  discharged  at  law 
by  his  death,  in  the  lifetime  of  the 
principal.  Harrison  v.  Field,  2  Wash. 
136.     See  Va.  Code,  1887,  §  2855. 

Debt  Paid  by  Cosurety — ^Amoimtfor 
Which  He  May  Prove.— The  liabilities 
of  the  estate  of  a  decedent,  and  the 
rights  of  his  creditors,  are  fixed  by  his 
death.  If  at  that  time  a  creditor  has 
the  right  to  prove  against  his  estate  a 
debt  for  which  the  decedent  and  an- 
other are  bound  as  sureties,  and  sub- 
sequently the  cosurety  pays  the  debt, 
he  is  substituted  to  the  right  of  the 
creditor,  and  may  prove  the  whole  debt 
against  the  estate  of  the  decedent,  and 
receive  dividends  thereon  until  one- 
half  of  the  debt  is  paid,  although  the 
estate  of  the  decedent  will  not  pay  his 
debts  in  full.  Pace  v.  Pace,  95  Va.  792, 
30  S.  E.  361. 
(6)     Covenants   and   Warranties. 

See  generally,  the  titles  COVE- 
NANTS, vol.  3,  p.  741;  WARRANTY. 

(a)  Relating  to  Personalty. 

An  action  of  covenant  by  the  vendee 
of  a  slave,  upon  a  covenant  of  war- 
ranty, binding  the  vendor  and  his  heirs, 
will  lie  against  the  executors,  although 
they  are  not  named  in  the  covenant  of 
warranty.    Lee  v.  Cooke,  1  Wash.  306. 

(b)  Affecting  Realty. 

An  action  of  covenant,  upon  a  cove- 
nant for  the  quiet  enjoyment  of  real 
estate  and  that  the  premises  are  clear 
of  all  incumbrances  will  lie  against  the 
executors,  although  they  are  not  ex- 
pressly bound.  Harrison  v.  Sampson, 
3  Wash.  155. 

In   a   deed   of   bargain   and   sale   of 
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lands,  the  words  ''the  said  T.  doth 
hereby  covenant,  for  himself  and  his 
heirs,  to  and  with  the  said  B.  that  he 
the  said  T.  will  warrant  and  forever 
defend  to  the  said  B.  his  heirs  and  as- 
signs, the  title  to  the  said  parcels  of 
land  against  all  persons  whatever," 
import  a  personal  covenant  of  war- 
ranty, for  breach  of  which,  by  eviction 
under  judgment  in  ejectment,  an  action 
will  lie  against  administrator  of  the 
bargainor.  Tabb  v,  Binford,  4  Leigh 
132,  26  Am.   Dec.  317. 

(c)    To  Do  Collateral  Thing. 

An  executor  who  prefers  a  claim 
against  the  state  of  his  testator  for 
breach  of  a  covenant  to  do  a  collateral 
thing  has  the  burden  of  proof  to  es- 
tablish the  due  execution  of  the  cove- 
nant, the  breach  by  the  testator,  and 
the  amount  he  is  entitled  to  recover  by 
reason  of  such  breach.  Scott  z^.' Por- 
ter, 99  Va.  553,  39  S.  E.  220. 

(6)    Agreements  to  Make  Will, 
(a)    Validity  of  Agreement. 

Oae  may  contract  to  make  a  pro- 
vision for  another  by  will.  Swann  v. 
Houseman,  90  Va.  816,  20  S.  E.  830. 

A  person  may  by  an  oral  contract 
bind  himself  to  dispose  of  his  estate 
by  will  in  a  particular  way,  and  such 
contract  will  be  specifically  enforced  in 
equity,  provided  the  requirements  of 
the  statute  of  frauds  are  complied  with. 
Hale  V,  Hale,  90  Va.  728,  19  S.  E.  739. 
See  also,  Va.  Code,  1887,  §  2840.  See 
the  title  SPECIFIC  PERFORM- 
ANCE. 

A  promise  to  leave  a  support  ^at  the 
death  of  the  promisor  in  consideration 
of  services  during  the  balance  of  her 
life  to  be  performed  by  the  promisee 
is  not  within  the  statute,  Va.  Code, 
1887,  §  2840,  cl.  7,  prohibiting  an  action 
upon  a  promise  not  to  be  performed 
within  a  year,  unless  in  writing. 
Thomas  v.  Armstrong,  86  Va.  323,  10 
S.   E.  6. 

An  executor  filed  his  bill  to  have  his 
testator's  will  construed,  and  sub- 
mitted a  writing  executed  by  the  lat- 


ter, to  wit:  "$1,000.  This  article  is  to 
signify  that  if  Elliott  Smith  survive 
me,  I  bequeath  him  one  thousand  dol- 
lars of  my  property,  free  from  any 
lien  or  incumbrance.  To  the  above  be- 
quest I  herewith  set  my  hand  and  seal 
this  first  day  of  June,  1888.  (Signed) 
Henry  E.  Smith.  [Seal.]"  Afterwards 
the  testator  made  a  will,  dated  De- 
cember 2,  1889,  disposing  of  his  entire 
^estate,  and  containing  no  reference  to 
said  writing  or  to  Elliott  Smith,  which 
was  duly  probated.  Held,  said  writing 
was  not  a  contract,  but  was  a  will,  and 
was  revoked  by  the  subsequent  testa- 
ment. Swann  v.  Housman,  90  Va.  816, 
20  S.   E.  830. 

(b)    Enforcement. 

aa.    Agreement    as    Constituting    En- 
forciblo  Right. 

"It  is  ♦  ♦  ♦  well  settled,  both  in 
England  and  in  this  country,  that  while 
no  action  lies  for  services  rendered  in 
expectation  of  a  legacy  merely,  with- 
out any  contract,  express  or  implied, 
yet  that  where  there  is  a  promise, 
founded  upon  valuable  consideration, 
that  provision  will  be  made  for  the 
promisee  by  the  promisor  in  his  will, 
and  the  latter  dies  without  making  such 
provision,  an  action  does  lie,  though 
the  proof  *  *  *  must  be  clear  and 
convincing."  Rice  v.  Hartman,  84  Va. 
251,  4  S.  E.  621. 

bb.   Who  May  Enforce. 

It  was  understood  and  agreed  be- 
tween a  husband  and  wife,  who  had  no 
children,  that  the  survivor  should  have 
all  his  property  for  life  and  at  his  or 
her  death  it  should  be  equally  divided 
between  his  and  her  heirs  and  next  of 
kin.  The  husband  made  his  will  by 
which  he  gave  all  his  property  real  and 
personal  to  his  wife  absolutely.  He 
died  during  her  lifetime,  and  she  died 
the  following  day  without  having  made 
a  will.  Held,  that  equity  would  not  en- 
force the  agreement  at  the  suit  of  the 
heirs  of  the  husband  against  the  heirs 
and  next  of  kin  of  the  wife.  Sprinkle 
•0,  Hayworth,  26  Gratt.  384. 
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cc.   Mode  of  Enforcement. 

Specific  Performance. — Strictly  speak- 
ing, an  agreement  to  dispose  of  prop-  i 
erty  by  will  can  not  be  specifically  en- | 
forced,  not  in  the  lifetime  of  the  party, 
because    all    testamentary     papers     are 
from  their  nature  revocable;  nor  after  | 
his  death,  because  it  is  no  longer  pos-  ^ 
sible  for  him  to  make  a  will,  yet  courts 
of  equity  can  do  what  is  equivalent  to 
a    specific   performance   of  such   agree-  j 
ment  by  compelling  those  upon  whom 
the  legal  title  has  descended  to  convey' 
or   deliver  the   property  in  accordance  i 
with    its   terms,  upon   the  ground   that , 
it  is  charged  with  a  trust  in  the  hands 
of   the   heir  at   law,    devisee,    personal 
representatives,  or  purchaser,  with  no- 
rice     of     the    agreement.       Burdine    v. 
Burdinc,  98  Va.  515,  36  S.  E.  992. 

A  court  of  equity  will  compel  the 
conveyance  of  the  legal  title  of  land 
claimed  under  a  parol  gift,  supported 
by  a  meritorious  consideration,  and  by 
reason  of  which  the  donee  has  been  in- 
duced to  alter  his  condition  and  make 
expenditures  of  money  for  valuable, im- 
provements on  the  land.  Burkholder 
V.  Ludlam,  30  Gratt.  255,  32  Am.  Rep. 
668;  Stokes  v.  Oliver,  76  Va.  72;  Hal- 
sey  V.  Peters,  79  Va.  60.  See  also,  Fish- 
burne  v.  Ferguson,  85  Va.  321,  7  S.  E. 
361.  But  such  parol  gift  must  be  defi- 
nite in  its  terms  and  clearly  proved. 
Griggsby  v.-  Osborn,   82  Va.   371. 

Where  a  father  agreed  to  devise  land 
to  his  son  in  consideration  that  the  son 
live  with  him  upon  the  land  and  take 
care  of  him,  and  instead,  the  son,  after 
taking  care  of  him  for  some  time,  left 
the  land  and  entered  the  army,  where 
he  was  killed,  it  was  held,  that  specific 
performance  would  not  be  decreed. 
Cox   V.   Cox,  26   Gratt.   305. 

A  court  of  equity  will  enforce  a  ver- 
bal promise  made  by  a  father  to  a  son, 
in  consideration  of  love  and  affection, 
to  give  him  land,  and  make  him  a  deed 
therefor,  if  the  son,  induced  by  such 
nromise  has  taken  possession  of  the 
land  and  expended  on  it  labor  and 
r.ioney  in  improvements.     But  if,  when 


such  gift  was  made,  the  father  required 
the  son,  in  a  given  time,  to  put  specified 
improvements  on  the  land,  such  re- 
quirements would  be  regarded  as  a  con- 
dition precedent  to  the  right  of  the  son 
to  demand  a  deed;  and  the  son,  before 
he  could  acquire  such  deed,  would 
have  to  prove  that  he  put  on  the  land, 
in  the  time  specified,  the  specified  im 
provements.  Frame  v.  Frame,  32  W. 
Va.  463,  9  S.  E.  901. 

Part  Performance  as  Affecting. — An 
oral  agreement  between  two  sisters  to 
make  mutual  wills  can  not  be  specifi- 
cally enforced,  after  the  death  of  one 
of  them,  on  the  ground  of  part  per- 
formance, where  there  has  been  no 
further  performance  than  the  makmg 
and  preserving  of  the  wills,  and  the 
will  of  the  decedent  has  been  revoked 
by  her  marriage  after  its  execution. 
Hale  V.  Hale,  90  Va.  728,  19  S.  E.  739. 

dd.    Evidence. 

Sufficiency. — The  evidence  of  a  con- 
tract to  make  a  provision  for  another 
by  will,  must  be  clear  and  convincing. 
Swann  v.  Housman,  90  Va.  816,  20  S. 
E.  830;  Kerr  v.  Kurtz,  1  Va.  Dec.  116. 

To  warrant  a  court  in  decreeing  spe- 
cific performance  of  an  agreement  to 
devise  land,  the  contract  must  be  cer- 
tain and  must  be  clearly  and  satisfac- 
torily proved.  Sprinkle  v.  Hayworth, 
26  Gratt.  384;  Cox  v.  Cox,  26  Gratt. 
305. 

A  court  of  equity  will  require  the 
most  convincing  proof  to  sustain  a 
claim  that  deceased  agreed  to  make  a 
will  in  favor  of  claimant.  Miller  v. 
Miller,  2  Va.  Dec.  97;  Rice  v.  Hartman, 
84  Va.  251,  4  S.  E.  621;  Swann  v.  Hous- 
man, 90  Va.   816,  20  S.  E.  830. 

Although  an  agreement  to  devise  and 
bequeath  land  and  personal  property,  in 
consideration  of  personal  services  to  be 
rendered,  is  signed  only  by  the  intended 
testator,  yet,  if  such  services  have  been 
fully  rendered,  the  agreement  is  bind- 
ing on  the  party  who  has  signed  it,  and 
will  be  enforced  against  him.  Burdine 
V.  Eurc:inc.  9S  Va.  SI 5.  36  S.  E.  992. 
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ec    Witnesses. 

Widow  of  Testator.— The  widow  of 
the  testator  is  not  a  competent  wit- 
ness to  prove  such  contract  and  to  es- 
tablish the  debt  against  the  estate  of 
her  husband.  Swann  v.  Housman,  90 
Va.  816,  20  S.  E.  830. 
(c)    Discharge  or  Performance. 

A  contract  by  which  the  decedent 
promised  to  "assist"  the  complainant 
"now,"  and,  after  his  death,  to  leave 
him  and  his  family  a  sufficient  amount 
to  justify  them  in  returning  from  a 
distant  state  to  live  with  him,  is  ful- 
filled by  the  decedent's  supporting 
them  for  eight  years,  and  leaving  them 
at  his  death  a  small  property;  and  evi- 
dence of  these  promises  and  facts  is 
not  sufficient  to  entitle  the  complainant 
to  a  further  recovery  from  the  estate 
of  the  decedent.  Rice  v.  Hartman,  84 
Va.  251,  4  S.  E.  621. 
(7)    Failure  of  Consideration. 

See  generally,  the  title  C  O  N- 
TRACTS,  vol.  3,  p.  307. 

A  husband  and  wife,  in  considera- 
tion of  $1,000,  sold  all  their  interest  in 
any  property  of  which  the  wife's  father 
might  die  possessed.  Upon  the  death 
of  the  wife's  father,  the  purchaser  en- 
tered into  possession  of  the  wife's 
share;  but,  upon  the  husband's  death, 
the  wife  filed  a  bill  for  the  partition  of 
her  father's  estate,  claiming  the  prop- 
erty of  the  purchaser  on  the  ground 
that  the  deed  was  a  nullity  as  to  her, 
and  obtained  a  decree  in  her  favor. 
Held,  that  the  purchaser  might  bring 
assumpsit  against  the  husband's  es- 
tate to  recover  the  $1,000,  the  consid- 
eration for  its  payment  had  failed. 
Garber  v.  Armentrout,  32  Gratt.  235. 

6.   Order  of  Payment, 
a.    Conflict  of  Laws. 

A  decedent,  domiciled  at  Norfolk, 
Va.,  there  contracted  a  debt  by  bond 
to  a  certain  party.  He  was  also  in- 
debted to  the  Union  Bank  of  George- 
town, D.  C.,  on  simple  contract.  He 
died  intestate  in  Bedford,  Pa.,  leaving 
personal   estate   in   the  city  of  Wash- 


ington, D.  C,  of  which  administration 
was  there  granted.  By  the  law  of  Vir- 
ginia, bond  debts  were  g^ven  priority 
over  simple  contract  debts;  but  by  the 
law  of  Maryland,  which  was  in  force 
in  the  district,  no  priority  was  given 
to  bond  debts.  It  was  held  that  the 
effects  of  the  intestate  were  to  be  dis- 
tributed among  his  creditors  according 
to  the  law  of  Maryland,  and  not  ac- 
cording to  the  law  of  Virginia.  Smith 
V,  Union  Bknk,  5  Pet.  (U.  S.)  518. 

b.    Under  Virginia  Statute. 
(1)    Funeral  Expenses. 

In  Virginia  and  West  Virginia,  the 
funeral  expenses  and  the  costs  of  ad- 
ministration are  placed  in  the  same 
class.  These  debts  are  given  prefer- 
ence over  all  other  classes  of  obliga- 
tions. Va.  Code,  1887,  §  2660;  W.  Va. 
Code,  1899,  ch.  85,  §  25,  p.  733. 

(3)   Costs  of  Administration. 

The  statute  places  the  costs  of  ad- 
ministration and  funeral  expenses  in 
the  same  class  as  to  order  of  payment 
of  debts  of  decedents,  and  these  debts 
arc  given  preference  over  all  other 
classes  of  obligations.  Va.  Code  (1887), 
§  2660,  as  amended  by  acts,  1895-96,  p. 
289. 

Executors  and  administrators  ought 
to  be  allowed  in  their  accounts  all  rea- 
sonable charges  and  disbursements  for 
the  benefit  of  the  estate  they  represent 
and  a  reasonable  recompense  for  their 
personal  trouble,  in  preference  to  the 
claim  of  any  creditor  of  the  estate. 
Nimmo  v.  Com.,  4  Hen.  &  M.  57,  4  Am. 
Dec.  488. 

(3)   Claims  of  Physicians  and  Accounts 
of  Druggists. 

Next  in  order  of  priority  the  statute 
places  claims  of  physicians  not  exceed- 
ing fifty  dollars,  for  services  rendered 
during  the  last  illness  of  the  decedent, 
and  accounts  of  druggist  not  exceed- 
ing the  same  amount  for  articles  fur- 
nished during  the  same  period.  Va. 
Code  (1887),  §  2660,  as  amended  by 
acts,    1895-96,   p.   289. 
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(4)  Expenses  of  Last  Illness. 

In  Virginia  by  statute,  the  expenses 
of  the  last  illness  rank  next  after  the 
funeral  expenses,  and  costs  of  admin- 
istration. Va.  Code,  1887,  §  2660,  as 
amended  by  acts,  1895-96,  p.  289. 

(5)  Debts  Due  Federal  and  State  Gov- 
ernments. 

Next  in  order  of  payment  are  debts 
due  the  United  States  and  state  of  Vir- 
ginia. Va.  Code  (1887),  §  2660,  as 
amended  by  acts,  1895-96,  p.  289. 

What  Constitutes  Such  a  Public 
Debt.— To  constitute  2^  debt  a  public 
debt,  it  should,  properly,  be  a  debt  due 
the  government  in  its  sovereign  ca- 
pacity. Nimmo  v.  Com.,  4  Hen.  &  M. 
57.  See  also,  Leake  v.  Ferguson,  2 
Gratt.    419. 

In  King  v.  Ashley,  5  Leigh  408,  it 
was  left  a  query,  whether  the  United 
States  have  any  priority  over  an  in- 
dividual creditor  for  satisfaction  out  of 
the  lands  of  a  deceased  debtor.  And  if 
not,  whether  the  United  States,  having 
got  the  first  decree  in  the  federal  court, 
or  the  individual  creditor  who  brought 
suit  first  in  the  state  court,  shall  have 
preference,  or  whether  the  real  assets 
should  be  rateably  distributed. 

The  lien  of  the  commonwealth  as 
purchaser  at  a  sale  for  delinquent  taxes 
accruing  on  realty  after  the  death  of 
the  owner  is  superior  to  the  rights  of 
creditors  of  the  owner  whose  claims 
arose  prior  to  his  death,  and  were  re- 
duced to  judgment  after  that  event, 
and  before  the  taxes  were  assessed. 
Com.  V.  Ashlin,  95  Va.  145,  28  S.  E. 
177. 

(6)  Taxes  and  Levies. 

See  generally,  the  title  TAXATION. 

After  debts  due  the  government, 
state  or  federal,  the  statute  gives 
priority  to  taxes  and  levies  assessed 
upon  the  decedent  previous  to  his  death. 
Va.  Code  (1887),  §  2660,  as  amended 
by   acts,   1895-96,  p.  289. 

The  preference  in  favor  of  the  state 
is  only  given  to  taxes  assessed  against 
the  decedent  in  his  lifetime.    The  state 


has  no  priority,  under  statute,  against 
a  decedent's  estate  for  taxes  collected 
by  the  decedent,  as  a  collector  of  taxes, 
and  not  accounted  for.  Spillman  v, 
Payne,  84  Va.  435,  4  S.  E.  749. 

(7)    Fiduciary  Debts. 

Next  in  order  of  priority  are  debts 
due  as  trustee  for  persons  under  dis- 
abilities,  as    receiver   or    commissioner 
under  decree  of  a  court  of  this  state,  as 
personal    representative,    guardian,    or 
committee,  where  the  qualification  was 
in   this   state,  in  which   class  of  debts 
shall  be  included  a  debt  for  money  re- 
ceived    by    husband,   acting    as     such 
fiduciary  in  right  of  his  wife.  Va.  Code, 
1887,    §    2660,    as    amended    by    acts, 
1895-96,    p.    289. 
The  statute  preferring  fiduciary  debts 
I  is    only    prospective    in    its    operation, 
j  and  does  not  affect  the  distribution  of 
'  the  estate"  of  a  decedent  who  died  be- 
fore the  passage  of  the  act.     Price  v. 
Harrison,  31   Gratt.   114. 

Thus  a  trustee  under  a  will  for  the 
benefit  of  infant  children  died  in  1865, 
I  indebted  to  the  trust,  and  his  executor 
paid  the  other  trustee  in  the  will  a 
portion  of  the  debt.  Upon  settlement 
of  the  estate  of  the  deceased  trustee  in 
1877,  it  appeared  that  he  was  largely 
indebted  for  more  than  his  assets.  It 
was  held  that,  under  the  statute  (Va. 
Code,  1860,  ch.  131,  §  25),  in  force  at 
the  time  of  the  trustee's  death,  his  debt 
as  trustee  was  not  embraced  in  the 
third  class  of  creditors  provided  for 
in  that  act;  but  must  be  placed  in  the 
fourth  class,  with  the  general  credit- 
ors; and  that  his  executor  was  not  en- 
titled to  a  credit  in  his  administration 
account  for  the  amount  of  the  trust 
'  debt  he  had  paid.  In  this  case  it  was 
'  also  held  that  the  act  of  July,  1870,  Va. 
I  Code,  1873,  ch.  126,  §  25,  which  amended 
the  former  law  by  inserting  in  the  third 
cla*-  V'Sts  of  trustee  for  persons  un- 
der disabilities,"  was  only  prospective 
in  it«  operation,  and  did  not  authorize 
the  placing  of  the  decedent's  debt  as 
trustee   in   the  third   class,      lOUgh   the 
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estate  was  not  distributed  until  this 
last  act  went  into  operation.  Price  v. 
Harrison,  31   Gratt.   114. 

Moneys  collected  by  deputies  of  a 
deceased  insolvent  sheriff  on  the  tax 
bills  due  to  the  state  placed  in  their 
hands,  and  which  they  acknowledged 
and  paid  over,  as  the  state's  money,  to 
the  personal  administrator  of  such  de- 
ceased sheriff,  to  be  paid  through  him 
into  the  treasury  of  the  state,  were 
properly  paid  over,  by  the  administra- 
tor to  the  state,  to  the  exclusion  of  the 
other  creditors  of  the  decedent,  in  ac- 
cordance with  the  doctrine  of  "ear- 
marking." Spillman  v.  Payne,  84  Va. 
435,  4  S.    E.   749. 

A  statute  giving  preference  to  debts 
due  by  a  decedent  as  executor  applies 
not  only  to  debts  of  decedents  who 
were  appointed  executors  by  the  state 
giving  such  preference,  but  also  to 
debts  due  by  a  foreign  executor.  Tun- 
stall  V.  Pollard,  11  Leigh  1. 

An  English  executor  collected  the 
assets  of  his  testator's  estate  in  Eng- 
land, and  brought  them  with  him  to 
Vrginia,  where  he  died,  having  never 
qualified  in  Virginia.  Held,  that  the 
debt  due  his  testator's  estate  was  en- 
titled, in  the  administration  of  his  own 
estate,  to  priority  over  all  his  other 
debts.     Tunstall  v.  Pollard,  11  Leigh  1. 

Where  the  husband  of  an  executrix 
administered  the  estate  as  executor  in 
his  wife's  right,  wasted  the  assets,  and 
died,  leaving  the  executrix  still  surviv- 
ing him,  it  was  held,  that  the  waste 
committed  by  the  husband  during  the 
coverture  did  not  constitute  a  debt  due 
from  him  to  the  testator's  estate,  which 
was  entitled  to  preference  in  the  ad- 
ministration of  his  own  estate  over  his 
own  proper  debts,  under  the  statute, 
1  Rev.  Va.  Code,  ch.  104,  §  60.  Henrico  I 
Justices  V.  Turner,  6  Leigh  116.  See, 
however,  Va.  Code,  1887,  §  2660. 

The  statute,  Va.  Code,  1860,  ch.  131, 
§  25,  preferring  debts  due  as  "personal 
rcpr  sentative,  guardian,  or  committee," 
did  not  include  a  debt  due  as  trustee 
of   infant   cestuis    que   trustent.     Price 


V.   Harrison,   31   Gratt.   114.    See,  how- 
ever,  Va.   Code,   1887,   §  2660. 

A  guardian  had  a  settlement  with  his 
ward  upon  the  ward's  coming  of  age, 
I  and,  being  found  indebted  on  his  ac- 
count as  guardian  in  the  sum  of 
$3,000,  he  executed  to  the  ward  four 
bonds,  each  for  $750,  payable  in  one. 
two,  three  and  four  years,  with  interest. 
The  guardian  paid  the  interest  during 
his  life,  and  a  part  of  the  principal,  and 
was  up  to  the  war  able  to  pay  the 
whole.  Held,  that  the  giving  and  tak- 
ing of  these  bonds  was  not  a  novalion 
of  the  debt,  but  the  debt  due  from  the 
guardian  to  the  ward  continued  to  be 
a  fiduciary  debt  and  entitled  to  rank 
as  such  in  the  administration  of  the 
guardian's  estate.  Smith  v.  Blackwell, 
31  Gratt.  291.  See  also,  Hamlin  f.  At- 
kinson, 6  Rand.  574;  Yerby  v.  Lynch,  3 
Gratt.  460. 

The  statute  of  1705,  ch.  33  §  13,  giv- 
ing preference  to  debts  due  from  de- 
ceased executors  to  their  testator's 
estate,  in  the  administration  of  the  es- 
tates of  such  executors,  was  not  re- 
pealed by  the  statute  of  1748,  ch.  4, 
§  13,  notwithstanding  the  general  re- 
pealing clause  therein  contained,  or  by 
the  statute  of  1785,  ch.  61,  §  50,  or  by 
the  revised  statute  of  1792;  the  statutes 
subsequent  to  that  of  1705  containing 
nothing  inconsistent  with  it  and  being 
only  cumulative.  Tunstall  v.  Pollard,  11 
Leigh  1. 

In  a  suit  for  the  administration  of  a 
decedent's  estate,  the  commissioner 
classified  the  debt  of  J.  among  the  gen- 
eral creditors  of  the  decedent,  and  a 
decree  was  entered  confirming  the  re- 
port and  distributing  a  fund  in  court 
pro  rata  among  the  creditors.  There 
were  several  other  decrees  for  accounts 
of  further  debts  of  the  decedent,  and 
still  a  fund  m  court  to  be  distributed, 
when  J.  made  himself  a  defendant  in 
the  suit  and  filed  his  petition  insisting 
that  his  was  a  fiduciary  debt.  Held, 
that  the  decree  confirming  the  report 
was  an  interlocutory  decree,  and  J.  was 
not  concluded  from  setting  up  his  claim 
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as   a   fiduciary   creditor   of   the   estate. 
Smith  V,  Blackwell,  31  Gratt.  291. 

What  Constitutes. — A  man  marries 
a  feme  executrix  or  administratrix,  and 
being  so  executor  or  administrator  in 
his  wife's  right,  administers  the  estate 
and  wastes  the  assets  of  her  testator 
or  intestate,  and  then  dies,  leaving  the 
feme  executrix  or  administratrix  him 
surviving.  Held,  the  waste  committed 
by  the  husband  during  the  coverture, 
does  not  constitute  a  debt  due  from  him 
to  the  testator's  estate,  which  is  entitled 
to  preference  in  the  administration  of 
his  own  estate,  over  his  own  proper 
debts,  under  the  statute,  1  Rev.  Code, 
ch.  104,  §  60.  Dissentiente.  Henrico 
Justices  V.  Turner,  6  Leigh  116. 

In  1834,  A  died,  having  first  executed 
his  last  will  by  which  he  devised  his 
whole  estate  to  his  wife,  B,  during  her 
life,  with  power  to  make  advancements 
to  her  children,  X,  Y  and  other  chil- 
dren at  her  death  and  to  dispose  of  the 
residue  among  her  children  by  will. 
She  accordingly  did  this,  and  Y  qual- 
ified as  executor  of  her  estate.  Sub- 
sequently, Y  died  after  making  a  will 
with  Z  as  his  executor.  In  1857,  X,  by 
her  next  friend,  filed  her  bill  against 
Z  to  have  her  interest  in  her  mother's 
estate  ascertained  and  settled,  through 
a  trustee,  on  herself  and  her  children, 
free  from  the  debts  or  control  of  her 
husband.  In  1858,  a  decree  was  ren- 
dered in  that  suit,  ascertaining  the 
amount  due  to  X  to  be  $2,547.22,  with 
interest  on  $2,164.64.  Although  there 
was  a  sufficiency  of  assets  in  the  hands 
of  the  executor  at  the  time  of  the  de- 
cree it  was  not  paid.  In  1871,  suit  was 
brought  by  X  to  have  her  claim  set- 
tled by  Z  and  his  sureties  on  his  ex- 
ecutorial bond.  Held,  that  the  circuit 
court  did  not  err  in  holding  the  claim 
of  X  to  be  a  fiduciary  demand,  entitled 
to  priority  of  payment  out  of  the  es- 
tate of  Y.  It  was  a  claim  to  an  equita- 
ble settlement  on  her  and  her  children, 
ort  ot  her  share  of  the  estate  of  her 
mother,  B,  in  the  Lands  of  the  said  Y, 


as  executor  of  B.  Imboden  v,  Arnall, 
1   Va.    Dec.    47. 

(8)  "All   Other  Demands"   Excepting 
Voluntary   Obligations. 

Following  debts  due  in  a  fiduciary 
capacity,  the  statute  gives  priority  to 
all  other  demands  except  voluntary  ob- 
ligations. Va.  Code  (1887),  §  2660,  as 
amended  by  acts,   1895-96,  p.  289. 

(9)  Voluntary  Obligations. 

By  special  provision  of  the  statute, 
voluntary  obligations  are  postponed  un- 
til the  payment  of  all  other  demands 
against  the  estate  of  a  decedent.  Va. 
Code  (1887),  §  2660,  as  amended  by 
acts  1895-96,  p.  289. 
c.   Under  West  Virginia  Statute. 

(1)  Funeral  Expenses. 

The  funeral  expenses  and  costs  of 
administration  are  placed  in  the  same 
class,  and  are  given  preference  over  all 
other  classes  of  obligations.  W.  Va. 
Code   (1899),  ch.   85,  §  25,  p.   733. 

(2)  Costs  of  Administration. 

The  statute  ranks  the  costs  of  admin- 
istration with  funeral  expenses,  and 
these  debts  are  given  preference  over 
all  other  classes  of  obligations.  W. 
Va.  Code  (1899),  ch.  85,  §  25,  p.  733. 

(3)  Debt  Due  Federal  Government. 
Next  in  order  after  the  payment  of 

the  funeral  expenses  and  charges  of 
administration  if  the  assets  are  not 
sufficient  for  the  satisfaction  of  all  de- 
mands they  must  be  applied  to  debts 
due  the  United  States.  W.  Va.  Code, 
1899,   ch.   85,   §   25,   p.    733. 

(4)  Taxes  and  Levies. 

See  generally,  the  title  TAXATION. 

Taxes  and  levies  assessed  upon  the 
decedent  previous  to  his  death  are  next 
in  order  of  priority.  W.  Va.  Code, 
1899,    ch.    85,   §   25,   p.    733. 

(5)  Fiduciary   Debts. 

Next  in  order  of  priority  after  taxes 
and  levies  are  debts  due  as  personal 
representative,  guardian  or  committee, 
where  the  qualification  was  in  this 
state,  in  which  debts  shall  be  included 
a  debt  for  money  received   by  a  hus- 
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band  acting  as  such  fiduciary  in  right 
of  his  wife.  W.  Va.  Code,  1899,  ch. 
85,  §  25,  p.  733.  See  ante,  "Fiduciary 
Debts,"  IV,  H,  6,  b,  (7). 

There  is  no  priority  given  by  the 
statute  to  a  debt  due  as  administrator 
over  a  lien  created  by  judgment  in  the 
lifetime  of  the  judgment  debtor,  who 
is  also  the  administrator.  Alderson  v. 
Henderson,  5  W.  Va.  182. 

(6)  "AU    Other    Demands    Rateably/' 
Except  Voluntary   Obligations. 

The  next  in  order  of  priority  are  all 
other  demands  rateably,  excepting  vol- 
untary obligations.  W.  Va.  Code, 
1899,  ch.  85,  §  25,  p.  733. 

(7)  Voluntary  Obligations. 
Voluntary  obligations  are  the  last  of 

decedent's  debts  to  be  discharged.    W. 
Va.  Code,  1899,  ch.  85,  §  25,  p.  733. 
d.   Specialty  Debts. 

A  mere  recital,  in  a  deed  of  trust, 
that  the  cestuis  que  trustent  are  liable 
as  indorsers  for  the  maker  of  the  deed, 
and  that  he  is  willing  to  indemnify  them 
from  all  loss  in  consequence  of  their 
becoming  indorsers,  by  conveying  prop- 
erty for  that  purpose,  was  held  not  to 
fentitle  the  indorsers  to  rank  as 
specialty  creditors  in  the  administra- 
tion of  the  personal  assets  of  the  maker. 
Powell  V.  White,  11  Leigh  309.  Under 
the  present  statute,  debts  of  record,  of 
specialty,  and  by  simple  contract,  are 
all  brought  into  one  class.  Va.  Code, 
1887,  §  2660;  W.  Va.  Code,  1899,  ch. 
85,  §  25,  p.  733.  See  also,  post,  "Re- 
tainer,"  IV,  H,  6,  g. 

Absence  of  Notice. — In  Mayo  v. 
Bentley,  4  Call  528,  it  was  held,  that 
an  administrator  who  had  no  notice  of 
a  specialty  debt  might  pay  or  confess 
judgment  to  a  simple  <?ontract  creditor. 
Under  the  present  statute,  these  debts 
are  brought  into  the  same  class.  Va. 
Code,  1887,  §  2660;  W.  Va.  Code,  1899, 
ch.  85,  §  25,  p.  733.  See  post,  "Claims 
Constituting  Lien  on  Realty,"  IV,  H, 
6,   c. 

Quaere — if  an  executor  die  indebted 
to  the  estate   of  his  testator,  without 


any  judgment  or  decree  against  him 
for  the  balance  due;  and  his  executor, 
without  notice  of  such  debt,  apply  the 
assets  of  his  estate  to  the  payment  of 
debts  of  inferior  dignity,  is  he  guilty  of 
a  devastavit?  Boyd  v.  Kaufmans,  6 
Munf.  45.  See  also,  Rev.  Code,  1819, 
ch.  103,  §  60. 

e.  Claims  Constituting  Liens  on  Realty. 

Priority  Over  All  Classes  of  Debts. 
— A  judgment  lien,  obtained  in  the  life- 
time of  a  decedent  and  which  attached 
during  his  life  to  real  estate,  of  which 
he  died  seized  and  possessed,  has 
priority  over  the  funeral  expenses  of 
said  decedent  so  far  as  regards  the  dis- 
position of  the  proceeds  of  the  real  es- 
tate upon  which  the  lien  has  attached. 
The  court  feels  warranted  in  holding 
that  even  at  common  law  a  lien  upon 
personal  property,  obtained  in  the  life- 
time of  a  decedent,  has  superiority  over 
a  claim  for  the  payment  of  funeral  ex- 
penses out  of  that  property;  and  this 
is  true  although  by  the  death  of  the 
decedent  such  personal  property  comes 
into  the  hands  of  the  personal  repre- 
sentative. The  latter  takes  the  prop- 
erty cum  onere,  and  has  no  greater 
rights  therein  than  his  decedent.  Chap- 
ters 119  and  120  of  the  Code  of  1887 
are  codified  enactments  of  the  com- 
mon law  for  administering  the  assets, 
real  and  personal,  of  deceased  persons, 
with  such  innovations  and  amendments 
as  the  legislature  has  thought  wise  to 
engraft  upon  the  law  of  the  common- 
wealth. Construing  these  chapters  in 
this  light,  it  is  clear  that  the  liens  ob- 
tained in  the  lifetime  of  a  decedent, 
whether  upon  his  real  or  personal  prop- 
erty, are  paramount  to  all  other  claims 
whatsoever,  attaching  thereon  after  his 
death.  Wood  v.  Wood,  5  Va.  Law  Reg. 
395. 

Notice  to  Executor. — An  executor 
must  at  his  peril  take  notice  of  a  judg- 
ment against  his  testator,  in  whatever 
court  it  may  have  been  rendered;  and 
if  he  exhausts  the  assets  by  paying 
debts  of  inferior  dignity,  he  must  sat- 
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isfy  such  judgment  de  bonis  propriis. 
N'immo  v.  Com.,  4  Hen.  &  M.  57,  4 
Am.  Dec.  488;  Mayo  v.  Bentley,  4  Call 
528.  Under  the  present  statute,  debts 
of  record,  of  specialty,  and  by  simple 
contract,  are  all  brought  into  one  class.  | 
Va.  Code,  1887,  §  2660;  W.  Va.  Code, 
1899,  ch.  85,  §  25,  p.  733. 

Over  Simple  Contract  Debts. — A 
judgment  obtained  during  the  life  of 
an  intestate  is  a  lien  upon  his  lands 
in  the  hands  of  his  heirs  for  the  pay- 
ment thereof,  and  was  held  to  be  en- 
tilled  to  priority  of  payment  out  of  the 
proceeds  of  the  sale  thereof  over  a 
simple  contract  creditor,  who  acquired 
no  equal  or  superior  lien  for  his  debt 
upon  the  realty  during  the  life  of  the 
debtor.  Laidley  v.  Kline,  8  W.  Va. 
218. 

Over  Debt  Due  as  Administrator. — 
There  is  no  priority  given  by  statute 
to  a  debt  due  as  administrator,  over  a 
lien  created  by  judgment  in  the  life- 
time of  the  judgment  debtor,  who  is 
also  the  administrator.  Alderson  v. 
Henderson,  5  W.  Va.  182. 

Judgment  against  Administrator. — A 
judgment  recovered  by  a  creditor 
against  an  administrator  is  not  a  lien 
on  the  realty  of  the  intestate.  Wood- 
yard  V.  Polsley,  14  VV.  Va.  211;  Laid- 
ley  V.  Kline,  8  W.  Va.  218. 

Authority  of  Commissioner  to  Go 
behind  Judgment. — A  commissioner  ap- 
pointed to  ascertain  the  debts  of  a  de- 
cedent, and  their  order  of  priority,  has 
no  authority  to  go  behind  a  judgment 
rendered  against  the  decedent  in  his 
lifetime;  and  since  acts,  Va.  1865-66,  ch. 
171,  §§  1,  2,  provide  for  setting  up  the 
fact  •of  a  confederate  transaction  only 
as  a  defense  to  a  suit  while  pending, 
so  as  to  reduce  the  judgment  to  be 
rendered,  the  action  of  the  commis- 
sioner in  scaling  the  judgment  as  a 
confederate  transaction  will  not  affect 
the  judgment  creditor,  who  was  not  a 
party  to  and  had  no  notice  of  the  pro- 
ceedings. Marshall  v,  Cheatham,  88 
Va.   31,  13   S.   E.  308. 


f.  Debts  Due  from  Deceased  Executor 

to  Testator's  Estate. 

The  statute  of  1705,  ch.  33,  §  13,  giv- 
ing preference  to  debts  due  from  de- 
ceased executors  to  their  testator's 
estates,  in  the  administration  of  the  es- 
tates of  such  executors,  was  not  re- 
pealed by  the  statute  of  1748,  ch.  4,  § 
13,  notwithstanding  the  general  repeal- 
ing clause  therein  contained,  or  by  the 
statute  of  1785,  ch.  61,  §  50,  or  by  the 
Revised  Statutes  of  1792,  in  pari  ma- 
teria; those  statutes  subsequent  to  that 
of  1705,  containing  nothing  inconsistent 
with  it,  and  being  only  cumulative. 
Tunstall  v.  Pollard,  11  Leigh  L 

g.  Retainer. 

The  right  of  retainer  is  given  only 
to  the  executor  or  administrator  regu- 
larly appointed  and  qualified.  Shields 
r.  Anderson,  3  Leigh  729.  See  post, 
"Executors  De  Son  Tort,"  VI. 

Sureties  in  a  bond,  who  pay  it  off 
after  the  death  of  the  principal,  are 
entitled  to  rank  as  specialty  creditors 
of  the  principal,  and  if  they  be  admin- 
istrators of  his  estate,  may  retain  what- 
ever they  pay  on  account  of  such 
suretyship,  out  of  the  assets  that  come 
to  their  hands  as  administrators, 
against  other  specialty  creditors.  Pow- 
ell V.  White,  11  Leigh  309.  The  case 
of  Copis  V.  Middleton,  1  Turn.  &  Russ. 
224  and  Jones  v.  Davids,  4  Russ.  277, 
so  far  as  they  conflict  with  this  doc- 
trine,  disapproved. 

The  opinion  of  Parker,  J.,  in  the 
court  below,  that  after  the  death  of 
an  administrator,  a  debt  due  to  him 
from  the  decedent  should  be  paid  out 
of  assets  collected  by  the  administrator 
de  bonis  non,  in  preference,  to  claims 
of  other  creditors  of  equal  dignity,  ex- 
amined by  Tucker,  P.,  and  disapproved. 
Powell  V.  White,  11   Leigh  309. 

Where  the  claim  of  an  appellee  cred- 
itor of  a  decedent  was  determined  by 
the  appellate  court  to  be  a  debt  by 
simple  contract  only,  the  administrator 
had  a  right,  as  against  such  creditor, 
to  retain  the  amount  of  his  own  sim- 
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pie  contract  demand  against  the  testa- 
tor. Shearman  v.  Christian,  9  Leigh 
571.  See  Va.  Code,  1867,  §  2«61,  pro- 
viding that  creditors  are  to  be  paid  in 
the  order  of  their  classification,  those 
of  a  class  to  be  paid  rateably  when  not 
eaough  to  pay  them  in  full. 

An  administrator  is  not  entitled  to 
retain  for  his  debt  due  by  simple  con- 
tract, as  against  bonds  with  collateral 
conditions  creating  contingent  liabili- 
ties, which  may  never  occur  before  the 
breach  of  such  condition,  although  he 
has  no  notice  of  such  contingent  lia- 
bility for  eight  years  after  his  quali- 
fication as  administrator,  and  the  breach 
of  the  condition  is  not  ascertained  for 
eleven  years  after  his  qualification. 
Cookus  V,  Peyton,  1  Gratt.  431.  Sec 
Va.   Code,  1887,  §§  2660,  2661. 

The  vendors  of  land  gave  the  vendee 
a  bend  of  indemnity,  with  surety, 
against  an  outstanding  lien  in  the  land, 
and  thereupon  the  vendee  paid  a  part 
of  the  purchase  price.  The  vendee  was 
obliged  to  pay  a  large  sum  to  discharge 
the  lien,  and,  upon  the  death  of  the 
surety,  was  appointed  administrator  of 
his  estate.  One  of  the  principal  obli- 
gors in  the  indemnifying  bond  left  the 
state,  the  other  became  insolvent,  and 
tke  vendors  recovered  judgment  against 
the  vendee  for  the  balance  of  the  pur- 
chase money.  Held,  that,  as  against 
the  debts  of  the  surety  of  equal  and  in- 
ferior dignity  to  that  of  the  indemnify- 
ing bond,  the  vendee  might  retrain  the 
assets  as  satisfaction  pro  tanto  of  his 
claim  on  the  indemnifying  bond,  and, 
as  administrator  of  the  surety,  might 
retain  in  his  hands  the  amount  due 
from  him  personally  on  the  judgment 
of  the  vendors,  in  part  satisfaction  of 
the  claim  in  favor  of  the  surety's  es- 
tate against  the  vendors,  his  principals 
in  the  bond  of  indemnity.  Shores  v. 
Wares,  1  ^ob.  1.  See  Va.  Code,  188T, 
§§  2660,  ^M.^. 

WK-re  a  s^^^viving  partner  is  the  ad- 
ministralLA!  of  a  deceased  partner,  lie 
is  c«'«fifc<i  to  i9ffd\xi  out  of  the  separate 
ci*x^»   in  hands,  against  separate  claims 


of  no  higher  dignity,  on  account  of  all 
debts  for  which  he  is  entitled  to  share 
the  separate  estate  with  the  separate 
creditors.  Morris  v.  Morris,  4  Gratt 
293.     See  Va.  Code,  1887,  §§  2660,  2661. 

Where  the  same  person  is  the  per- 
sonal representative  both  of  the  crt*d- 
itors  and  the  debtor,  he  may  retain  our 
of  the  effects  of  which  he  is  possessH 
as  the  representative  of  the  debt(  i  ti 
satisfy  the  debts  due  to  him  as  the 
representative  of  the  creditor.  Green 
V.  Thompson,  84  Va.  376,  5  S.  E.  507. 
See  Caskie  v.  Harrison,  76  Va.  85; 
Harvey  v.  Steptoe,  17  Gratt.  289. 

An  administrator  d.  b.  n.,  who  was 
also  administrator  of  the  estate  of  the 
former  administrator,  settled  the  ac- 
counts of  the  latter,  by  which  settle- 
ment it  appeared  that  there  was  due 
his  estate  a  large  sum  of  money  for  ad- 
vances made  to  the  heirs.  He  then 
transferred  or  assigned  to  himself,  as 
administrator,  a  bond  of  the  first  in- 
testate's estate,  in  payment  of  the 
amount  thus  ascertained  to  be  dn-*. 
Held,  that,  as  he  represented  both  ♦':<* 
debtor  and  creditor  estates,  he  coula 
apply  the  funds  of  the  former  in  pav- 
ment  of  a  debt  due  the  latter,  and  con-u 
therefore  assign  to  himself  a  chose  In 
action  of  the  debtor  estate  for  the  same 
purpose,  and  account  to  the  deb  (i: 
estate  as  so  much  cash  administered 
Green  v.  Thompson,  84  Va.  376,  5  S. 
E.  507. 
h.  Partnership  Debts. 

See  generally,  the  title  PARTNER- 
SHIP. 

Where  a  party  who  is  a  member  of 
an  insolvent  partnership  is  indebted  nn 
his  individual  account  to  different  par- 
ties, and  dies,  the  social  assets  are  ap- 
plicable first  to  the  social  debts,  and,  if 
insufficient,  the  social  creditors  come 
in  as  genera'  creditors  pari  passu  with 
sepa*-*e  cr  /siors  of  the  same  c]a>=; 
upon  the  separate  estate  of  the  de- 
ceased parti  er.  Freeport  Stone  Co.  r. 
Carey,  42  W.  Va.  276,  26  S.  E.  183; 
Pettyjohn  v.  Woodruff,  88  Va,  478,  10 
S.    E.   715.      See   aisD,    Robinson  r.  AI- 
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len,  85  Va.  721,  8  S.  E.  835;  Ashby  v. 
Porter,  26  Gratt.  455;  Morris  v.  Mor- 
ris, 4  Gratt.  293. 

In  Moon  v.  Pasteur,  4  Leigh  35,  it 
was  held,  that  a  debt  due  by  recog- 
nizance of.  special  bail,  is  of  higher 
dignity  than  a  debt  due  by  specialty, 
and  should  have  preference  accordingly 
in  the  administration  of  the  assets  of 
a  decedent.  But  under  the  statute, 
debts  of  record,  of  specialty,  and  by 
simple  contract,  are  all  brought  into 
one  class.  Va.  Code,  1887,  §  2660;  W. 
Va.  Code,  1889,  ch,  85,  §  25,  p.  733. 

A  partnership  creditor,  who  has  ac- 
quired a  lien  upon  the  individual  assets 
of  the  deceased  partner  is  entitled  lo 
priority  over  individual  creditors  to  the 
extent  of  his  lien.  Straus  v,  Kerngood, 
21  Gratt.  584. 

Two  copartners  entered  into  an 
agreement  by  which  one  of  them  was 
to  take  the  entire  assets  of  the  firm, 
and  pay  off  the  firm  debts,  discharging 
the  other  from  all  liability,  and  to  hold 
the  surplus  as  his  own.  Upon  the 
death  of  the  purchasing  partner,  it  was 
held  that  the  outgoing  partner  could 
compel  the  part  of  the  decedent's  es- 
tate which  belonged  to  the  firm  to  be 
first  applied  to  the  payment  of  the  firm 
debts.  Shackelford  v.  Shackelford,  32 
Gratt.  481. 

In  Morris  v.  Morris,  4  Gratt.  293,  the 
court  did  not  pass  upon  the  question 
(since  decided  in  the  cases  above  set 
out)  as  to  whether  a  joint  or  partner- 
ship creditor  is  entitled  to  share  in  the 
separate  estate  of  his  debtor  with  the 
separate  creditors  of  such  debtor,  but 
it  was  held  that  where  a  debtor  partner 
by  his  will  subjects  his  real  estate  to 
the  payment  of  his  debts,  the  partner- 
ship creditor  is  entitled  to  share  with 
the  separate  creditors  in  such  fund.  In 
»'iis  case  it  was  also  held  that  where 
two  partners  give  their  joint  and  sev- 
eral bond  to  a  creditor  of  the  firm  for 
a  partnership  debt,  the  creditor  is  en- 
ttled  to  share  with  the  separate  cred- 
itors in  the  separate  estate  of  the  de- 
teased  partner. 


In  Robinson  v,  Allen,  85  Va.  721,  8 
S.  E.  835,  it  was  held  that,  where  the 
assets  of  the  estate  of  a  deceased  part- 
ner ■  are  not  sufficient  to  pay  all  the 
debts  of  the  estate  in  full,  the  statute, 
Va.  Code,  1887,  §  2885,  which  makes  the 
representative  of  a  deceased  partner 
liable  for  the  firm  debts  to  the  same 
extent  that  he  would  have  been  if  the 
debts  had  been  contracted  by  the  part- 
ners severally  as  well  as  jointly,  does 
not  affect  the  order  in  which  such  as- 
sets should  be  applied  to  the  payment 
of  debts  under  Va.  Code,  1887,  §  2660. 
See  also,  Ashby  v.  Porter,  26  Gratt.  455. 

In  Pettijohn  v.  Woodruff,  86  Va.  478, 
10  S.  E.  715,  Fauntleroy,  J.,  thus  states 
the  rule  in  Virginia  for  the  application 
of  the  social  and  separate  assets  as  be- 
tween the  social  and  separate  creditors: 
"Whatever  may  have  been  the  rule  in 
other  states,  independently  of  statute 
law,  the  law  of  Virginia,  is,  that  the 
legal  effect  of  the  partnership  is,  to  set 
apart  or  dedicate  the  social  assets  as  a 
fund  for  the  payment  of  the  social 
debts,  for  the  mutual  protection  of  the 
partners  inter  se  (subject  to  the  right 
of  the  partners,  while  all  alive,  by  con- 
sent, to  vary  that  dedication,  as  in 
Shackelford  v.  Shackelford,  32  Gratt. 
481),  and  for  any  unpaid  balance  due 
them  the  social  creditors  come  in  as 
general  creditors,  pari  passu,  with  the 
separate  creditors  of  the  same  class, 
upon  the  separate  estate  of  the  de- 
ceased partner.  This  principle  has  the 
sanction  of  the  deliberate  and  unan- 
imous decision  of  this  court  in  Ashby 
V.  Porter,  26  Gratt.  465,  and  an  implicit 
legislative  adoption  of  §  2855,  Code  of 
1887,  taken,  word  for  word,  from  §  13, 
ch.  144,  Code  of  1849,  with  the  con- 
struction which  it  had  received  by  this 
court,  and  that  construction  has  been 
followed  and  reaffirmed  by  this  court 
in  the  case  of  Robinson  v.  Allen,  85  Va. ' 
721,  8  S.  E.  835." 

i.  Debt  Due  Bank  in  Which  Decedent 
Has  Deposit. 

A    having    contracted   a    debt    to    a 
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bank,  by  note  payable  sixty  days  after 
date  discounted  by  the  bank  for  his 
accommodation,  dies  before  the  note 
comes  to  maturity,  having  on  de- 
posit in  the  bank,  at  the  time  of  his 
death,  a  sum  of  money  exceeding  the 
amount  of  the  note.  Held,  that  in  case 
A's  estate  prove  insolvent,  the  bank 
has  a  right,  in  equity,  to  retain  the 
amount  of  his  note  out  of  the  money  it 
held  for  him  on  deposit,  whether  there 
be  debts  of  A  of  superior  dignity  to  the 
debt  he  owed  the  bank,  or  not;  equity, 
in  such  case,  regarding  the  bank  as 
debtor  to  A  only  for  the  excess  of  his 
money  on  deposit  above  the  contents 
of  his  note.  Dubitante,  Brooke,  J.,  if  it 
appeared,  that  the  decedent's  estate 
owed  debts  of  superior  dignity.  Ford 
V.  Thornton,  3  Leigh  695. 
j.  Widow's  Rights. 

See  generally,  the  titles  DOWER, 
vol.  4,  p.  782;  HUSBAND  AND 
WIFE;  WILLS. 

The  widow's  rights,  if  any,  in  the 
assets  of  a  testator's  estate,  must  be 
determined  before  the  assets  are  de- 
creed to  the  residuary  legatees.  Gar- 
land V.  Garland,  2  Va.  Dec.  351. 

An  intestate's  widow  filed  a  bill  for 
the  distribution  of  his  personal  estate 
against  the  administrator  and  his  sure- 
ties, alleging  that  the  administrator  had 
left  the  state,  and  making  the  agent  of 
the  administrator  a  party.  The  widow 
stated  in  her  bill  that  she  understood 
that  the  administrator  had  left  funds  in 
the  hands  of  his  agent  for  the  payment 
of  his  debts.  Upon  the  death  of  the 
agent,  the  bill  was  revived  against  his 
executrix,  and  it  appeared,  from  her 
answer,  that  whether  there  were  funds 
of  the  administrator  in  her  hands  to 
which  the  widow  wa^s  entitled  must  de- 
pend on  the  result  of  an  account.  Held, 
that  the  widow  was  entitled  to  a  de- 
cree against  the  administrator  and  his 
sureties  without  waiting  for  such  ac- 
count to  be  stated.  Moore  v.  George, 
10  Leigh  228. 
k.    Debt  Due  by  Recognizance. 

A  debt  due  by  recognizance  of  spe- 


cial bail  is  of  higher  dignity  than  a 
debt  due  by  specialty,  and  shall  have 
preference  accordingly,'  in  the  admin- 
istration of  the  assets  of  a  decedent 
Moon  V.  Pasteur,  4  Leigh  35. 

L  Debts  in  Same  Class  Paid  Rateably, 

These  statutes  direct  that  debts  shall 
be  paid  in  the  order  of  their  classifica- 
tion, and  those  of  any  one  class  are  to 
be  paid  rateably  when  there  is  not 
enough  to  pay  them  in  full.  But  a 
personal  representative  who,  after 
twelve  months  from  his  qualification, 
pays  a  debt  of  his  decedent,  shall  not 
thereby  be  personally  liable  for  any 
demand  against  the  decedent  of  equal 
or  superior  dignity,  whether  of  record 
or  not,  unless  before  the  payment  he 
had  notice  of  the  demand.  Va.  Code, 
1887,  §  2661;  W.  Va.  Code,  1899,  ch. 
85,  §  26,  p.  733.  These  provisions,  how- 
ever, do  not  affect  any  lien  acquired  in 
the  decedent's  lifetime.  Va.  Code,  1887, 
§  2662.  See  also,  Trevillian  v.  Guer- 
rant,  31  Gratt.  525. 

Under  §  25,  ch.  85,  and  §  3,  ch.  86  of 
the  Code  of  West  Virginia,  it  is  error 
for  the  court  to  take  a  debt  proved  as 
a,  general  debt  against  an  estate,  under 
the  fourth  clause  of  said  §  25,  out  of 
said  class,  and  postpone  it  to  the  pay- 
ment of  the  other  debts  of  the  same 
dignity  and  class.  The  payment  of  all 
suoh  debts  must  be  pro  rata.  Gardner 
V.  Gardner,  47  W.  Va,  368,  34  S.  E.  792. 

Where  an  executor  as  surety  for  the 
testator  pays  debts  out  of  his  own 
funds,  he  is  entitled  only  to  his  rateable 
share  of  the  assets  to  repay  his  ad- 
vances; and  by  crediting  himself  with 
the  full  amount  of  such  debts  he  com- 
mits an  error  to  the  prejudice  of  the 
other  creditors  having  unj.  Jd  debts  of 
equal  dignity.  McCormick  v.  Wright, 
79  Va,  524. 

Provisions  Bftandatory. — ^The  provi- 
sions of  the  statutes  fixing  the  order  of 
payment  are  mandatory;  they  can  not 
be  changed  or  disregarded  by  the  court. 
Dcering  v.  Kerfoot,  89  Va.  491,  16  S. 
E.  671;  Gardner  v.  Gardner,  47  W.  Va. 
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368,  34    S.    E.    792;  Trevillian  v,  Guer- 
ant,  31  Gratt.  525. 

m.   Preference  by  Executor  or  Admin- 
istrator. 

The  representative's  right  to  prefer 
one  creditor  over  another  is  generally 
abolished  and  all  debts  of  the  same 
class  are  made  payable  pro  rata  in  case 
of  deficiency  of  assets.  Scott  v,  Cheat- 
ham, 78  Va.  82. 

It  is  the  duty  of  an  executor  or  ad- 
ministrator to  pay  the  debts  of  his  de- 
cedent according  to  the  order  of  their 
priority.  If  he  pays  an  inferior  debt 
with  notice  of  a  superior  debt,  he  will 
be  liable  to  the  superior  creditor  as  for 
a  devastavit;  but  except  as  to  judg- 
ments and  decrees,  as  to  which  the 
personal  represents^tive  was  bound  to 
take  notice,  the  payment  of  an  inferior 
debt  before  notice  of  a  superior  debt  is 
good.  8  Am.  &  Eng.  Ency.  Law  (2d 
Ed.)  1055;  Mayo  v,  Bentlcy,  4  Call 
528.  It  is  provided  by  statute  that  a 
personal  representative,  who,  after 
twelve  months  from  his  qualification, 
pays  a  debt  of  his  decedent,  shs^ll  not 
thereby  be  personally  liable  for  any 
debt  or  demand  against  the  decedent 
of  equal  or  superior  dignity,  whether 
it  be  of  record  or  not,  unless  before 
such  payment  he  shall  have  notice  of 
such  debt  or  demand.  Va.  Code,  1887, 
§  2661;  W.  Va.  Code,  1899,  ch.  85,  §  26, 
p.   733. 

But  it  is  not  a  devastavit  for  the  ex- 
ecutor to  pqy  debts  of  inferior  dignity, 
if  he  retains  suffi'^ient  assets  to  pay 
those  of  higher  rank.  Braxton  v,  Wins- 
low,  4  Call  308. 

Where  there  were  two  bonds,  one 
payable  at  the  death  of  the  intestate, 
and  the  other  not,  it  was  formerly  held 
that  the  administrator  might  delay  the 
creditor  in  the  first  with  dilatory  pleas 
until  the  second  became  payable,  and 
then  confess  judgment  upon  the  latter 
pending  the  prior  suit  upon  the  first, 
and  plead  it  in  bar  of  the  first  action. 
For  among  creditors  of  equal  dignity, 
the  administrator  was  allowed  to  pre- 


fer either;  and  the  second  bond,  was 
debitum  in  praesenti,  though  payable  at 
a  future  day.  Mayo  v,  Bentley,  4  Call 
528.  But  under  the  present  statute,  the 
executor  has  no  right  to  prefer  cred- 
itors of  equal  degree,  and  the  assets 
must  be  rateably  distributed  among 
them.     Va.   Code,   1887,  §§   2660,  2661. 

7.  Enforcement  of  Claim. 

a.  Order  of  Distribution. 

Pasrment  Ordered  by  Court  from 
Curator.— See  Va.   Code,   1887,  §   2702. 

When  Report  of  Accounts  Con- 
firmed.—See  Va.  Code,  §  2703;  W.  Va. 
Code,   1899,   §    3319. 

Application  for  Final  Distribution.— 
See  W.  Va.  Code,  1899,  §  3324. 

b.  Nature  and  Form  of  Procedure. 

(1)  Summary  Rule  to  Show  Cause. 
A  fiduciary  can  not  be  compelled  fcy 

summary  process  of  rule,  to  show 
cause  why  he  shall  not  be  fined  and 
imprisoned,  to  pay  a  decree  against 
him  as  such,  especially  where  his  ac- 
counts have  not  been  settled  in  the 
suit,  and  it  has  not  been  shown  that  he 
has  assets  in  his  hands.  Cheatham  v. 
Cheatham,   81  Va.   395. 

Where  a  creditor,  instead  of  pro- 
ceeding at  common  law  to  recover  his 
cUim  against  a  decedent's  estate,  ob- 
tains an  order  for  its  payment  on  a 
summary  rule  to  show  cause,  this  is  a 
departure  from  the  established  modes 
of  procedure,  and  the  order  so  obtained 
has  not  the  force  of  a  judgment,  but  is 
void  on  its  face.  Thurman  v.  Morgan, 
79  Va.  367. 

In  Garnishment  Proceedings. — A 
court  of  law  can  not  compel  an  exec- 
utor summoned  as  a  garnishee  to  pay 
a  legacy  left  to  the  debtor,  the  remedy 
in  such  case  being  in  equity.  White- 
head V,  Coleman,  31   Gratt.  784. 

(2)  Suits  or  Actions. 

See  the  title  CREDITORS'  SUITS, 
vol.  3,  p.  780. 
(a)  General  Consideration. 

Intervention  by  Petition  in  Suit  by 
Heirs. — Heirs  residing  out  of  the  stale, 
having  instituted  a  suit  for  a  sale  of 


598 


Executors  and  Administrators 


Is^nd  descended  to  them,  and  the  same 
having  been  sold,  and  the  proceeds 
being  in  the  hands  of  a  commissioner 
directed  by  the  court  to  collect  them; 
a  creditor  of  the  ancestor  seeking  to 
subject  these  proceeds  to  the  payment 
of  his  debt,  should  apply  by  petition  to 
th«  court  to  be  made  a  party  in  the 
cause,  and  to  have  the  fund  applied  by 
proceedings  in  that  cause  to  the  pay- 
ment of  his  debt.  Or  if  he  proceeds 
by  foreign  attachment  the  commis- 
sioner should  be  a  party,  and  be  re- 
strained by  the  indorsement  on  the 
process,  from  disposing  of  the  pro- 
ceeds. Carrington  v.  Didier,  8  Gratt. 
260. 

(b)  Bill  or  Declaration, 
aa.  Allegations. 

Qualification  of  Executor  and  Lapse 
of  Proper  Time.— A  bill  in  equity,  filed 
by  the  widow  of  a^  deceased  party 
against  the  administrator  of  the  estate 
of  her  deceased  husband,  charging  a 
failure  on  the  part  of  the  administra- 
tor to  collect  and  account  for  the 
assets  of  his  intestate,  and  to  pay  over 
to  her  the  portion  of  the  personalty  of 
her  deceased  husband  to  which  she  is 
entitled  as  his  widow,  which  does  not 
show  when  the  administrator  qualified 
and  gave  bond  for  the  performance  of 
his  duties,  or  that  a  year  had  elapsed 
from  the  time  of  such  qualification  of 
such  administrator,  is  demurrable,  and 
can  not  be  sustained.  Harris  v.  Orr, 
42  W.   Va.   745,   26   S.   E.   455. 

A  bill  by  an  executor  for  the  sale  of 
his  testator's  land  to  pay  debts  should 
show  the  names  of  the  widow,  heirs, 
devisees,  and  all  known  creditors; 
otherwise,  a  sqle  thereunder  passes  no 
title.  Underwood  v.  Underwood,  22  W. 
Va.  303. 

Setting  Out  Claim. — Where  an  ex- 
ecutor has  a  claim  against  the  estate 
)f  his  testator,  depending  on  a  quan- 
tum meruit  only,  he  may  exhibit  a  bill 
in  equity  against  his  coexecutors  and 
legatees  to  have  such  claim  established 
and   fiyd   at   a   certain   sum.     In   such 


case  he  ought  to  state  the  claim  with 
reasonable  certainty,  by  setting  forth 
his  own  estimate  of  his  services;  but 
should  he  fail  to  do  so,  his  bill  ought 
not  to  be  dismissed,  but  leave  to  amend 
it  should  be  granted  on  motion.  Ba- 
ker V.   Baker,  3  Munf.   222. 

Definiteness  and  Particularity.— 
Where  the  executor  of  an  executor  is 
sued  for  a  debt  due  by  the  first  ex- 
ecutor to  the  estate  of  his  testator,  the 
pleadings  must  state  distinctly  that  the 
claim  is  against  the  second  executor 
as  representing  his  testator  in  his  ex- 
ecutorial character,  in  order  to  entitle 
the  plaintiff  to  rank  as  a  creditor  of  the 
first  dignity  under  the  act  of  assembly. 
Shearman  v.  Christian,  6  Rand.  49. 

Notice  of  Dishonor  of  BilL— See  gen- 
erally, the  title  BILLS,  NOTES  AND 
CHECKS,  vol.  2,  p.  401. 

Notice  of  dishonor  is  a  necessary 
charge  in  a  bill  to  subject  a  decedent's 
estate  to  a  liability  as  endorser  of  ne- 
gotiable paper.  Tidball  v.  Shenandoah 
Nat.  Bank,  98  Va.  768,  37  S.  E.  318, 
6  Va.  Lew  Reg.  638. 

bb.  Parties. 

See  generally,  the  titles  CRED- 
ITORS' SUITS,  vol.  3,  p.  780;  PAR- 
TIES. 

(aa)  PlaintifiPs. 

The  rights  of  general  creditors  of  a 
decedent  are  subject  to  all  equities  at- 
taching to  the  decedent's  estate  at  the 
time  of  his  death.  General  creditors 
take  the  estate  in  the  plight  in  which 
they  find  it,  and  their  rights  can  not 
be  enlarged  or  improved  beyond  their 
debtor's,  to  the  prejudice  of  a  creditor 
who  has  taken  a  lien  which  he  has  not 
recorded,  or  which  can  not  be  recorded. 
The  creditors  who  seek  to  assail  the 
lien  must  come  with  a  lien  by  judg- 
ment, or  otherwise,  giving  them  a  right 
to  charge  the  property  specifically. 
Dulaney  v.  Willis,  95  Va.  606.  29  S.  E. 
324;  McCandlish  i\  Keen,  13  Gratt.  613. 

After  a  decree  for  a  general  account 
of  debts  in  a  creditors'  suit,  other 
creditors  .may     come     in    and    prove 
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their  claims  before  the  commissioner 
to  whom  the  cause  is  referred. 
This  should  be  done  by  the  creditor  or 
some  one  authorized  by  him,  and  not 
by  the  administrator  of  the  debtor 
whose  duty  it  is  to  represent  the  es- 
tate. The  better  practice  is  to  require 
the  creditor  to  file  an  affidavit  that  the 
debt  remains  due,  but  the  affidavit  is 
not  evidence  to  prove  t-he  debt.  Con- 
rad V.  Fuller,  98  Va.  16,  34  S.  E.  893. 

The  personal  representative  of  a  de- 
ceased partner,  as  a  general  rule,  is 
the  only  person  who  has  the  right  to 
sue  the  surviving  partner  for  an  ac- 
count of  the  partnership  affairs;  but, 
under  special  circumstances,  a  distrib- 
utee, legatee,  or  creditor  of  the  dece- 
dent may  file  a  bill  s^gainst  the  personal 
representative  of  the  decedent  and  the 
surviving  partner.  Conrad  v,  Fiiller, 
98  Va.  16,  34  S.  E.  893. 

(bb)  Defendants. 

laa.  Personal  Representative. 

Where  an  executor  has  died  after 
partially  administering  the  estate  of 
his  decedent,  and  a  suit  is  brought  to 
recover  a  claim  against  said  estate 
simply,  no  defendant  is  necessary,  ex- 
cept the  personal  representative.  Mc- 
Glaughlin  v.  McGlaughlin,  43  W.  Va. 
226,  27  S.  E.  378. 

Joinder  of  Representatives  of  Two 
Deceased  Persons. — The  represent- 
atives of  two  deceased  persons  can  not 
be  joined  in  the  same  action,  although 
the  undertaking  of  the  testators  might 
have  been  joint  and  several.  Grymes 
V,   Pendleton,  4   Call   130. 

bbb.  Remaindermen. 

In  a  suit  by  creditors  to  subject  the 
real  estate  of  a  decedent  to  the  pay- 
ment of  his  debts,  where  it  appears 
that  the  decedent  devised  his  real  es- 
tate to  his  wife  for  life,  with  remainder 
in  fee  in  equal  parts  to  his  two  children, 
but,  if  either  died  without  issue,  re- 
mainder over  to  his  sister,  with  power 
to  the  wife  to  sell  and  reinvest  pro- 
ceeds,  if   deemed  advisable,   the   sister 


is  not  a  necessary  party.    New  v.  Bass, 
92  Va.  383,  23  S.  E.  747. 

ccc.  Heirs. 

The  widow  and  adult  children  of  an 
intestate  divided  his  lands  and  chattels 
among  themselves,  leaving  the  admin- 
istrator only  certain  choses  in  action 
wherewith  to  pay  debts.  An  account 
of  administration,  as  nearly  accurate 
as  lapse  of  time  and  meagre  evidence 
allowed,  showed  the  administrator  to 
be  in  advance  to  the  estate  with  noth- 
ing wherewith  to  pay  a  judgment  ob- 
tained against  him  by  a  creditor  of  the 
decedent,  who  sued  in  chancery  the 
administrator,  his  sureties,  and  the 
widow,  heirs  and  distributees,  to  collect 
out  of  the  decedent's  unaliened  lands, 
or  otherwise,  the  bond  debt  represented 
by  said  judgment.  Held,  that  the  suit 
might  be  m«^intained  against  the  heirs, 
etc.,  to  collect  the  debt  out  of  the  un- 
aliened lands,  upon  evidence  other  than 
the  judgment,  and  that  equity  would 
allow  resort  at  once  to  said  lands,  in- 
stead of  going  upon  the  sureties  of  the 
administrator.  Watts  v,  Taylor,  80  Va. 
627. 

ddd.  Persons  Primely  Bound  in  Suit 
against  Indorser. 

See  the  title  BILLS,  NOTES  AND 
CHECKS,  vol.  2,  p.  401. 

Persons  primarily  bound  on  nego- 
tiable paper  are  necessary  parties  to  a 
suit  in  equity  to  subject  the  estate  of 
an  endorser,  as  they  may  have  de- 
fenses unknown  to  t*hc  endorser,  and, 
being  first  liable,  equity  will  not,  ex- 
cept under  special  circumstances,  sub- 
ject the  estate  of  an  endorser  until  that 
of  the  principal  has  been  exhausted. 
Tidball  v.  Shenandoah  Nat.  Bank,  98 
Va.  768,  37  S.  E.  318,  6  Va.  Law  Reg. 
638. 
cc.  Answer. 

When  Treated  as  Petition  for  Re- 
hearing.— The  answers  of  executors  to 
a  petition  asserting  a  claim  against  the 
decedent's  estate,  consisting  of  a  judg- 
ment confirmed  by  «in  interlocutory 
decree,    though    interposed    more    than 
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.  four  years  after  the  confirmation  of 
the  judgment,  arc  properly  treated  as 
a  petition  for  rehearing,  no  statutory 
bar  existing  to  a  petition  for  a  rehear- 
ing of  an  interlocutory  decree.  Sta- 
ples V.  Staples,  85  Va.  76,  7  S.  E.  199. 

dd.   Evidence. 

(aa)    Competency  and  Admissibility. 

Judgment  against  Personal  Repre- 
sentative and  Suit  against  Heirs. — See 

post,  "Weight  and  Sufficiency,"  IV,  H, 
7,  b,  (2),  (b),  dd,  (dd);  "Evidence." 
IV,  H,  7,  g,   (7). 

Testimony  of  Surviving  Obligor. — " 
Sec  generally,  the  title  WITNESSES. 

In  an  action  on  a  joint  bond  against 
the  personal  representative  of  a  de- 
ceased obligor,  a  surviving  obligor  is 
an  incompetent  witness  for  the  de- 
fendant. Brown  v,  Johnson,  13  Gratt. 
644. 

(bb)     Presumption     and     Burden     of 
Proof. 

Ex  Parte  Settlements. — See  post, 
"Evidence,"  IV,  H,  7,  g,  (7). 

An  executor  or  administrator  occu- 
pies 4  position  antagonistic  to  the  es- 
tate he  represents  with  reference  to 
independent  claims  preferred  by  him 
against  the  estate,  and  his  ex  parte 
settlements  though  duly  confirmed, 
are  not  even  prima  facie  evidence  in 
his  favor  of  the  correctness  of  such 
claim.  The  burden  of  proof  is  on  him 
to  establish  his  demand  by  proper 
proof  just  as  if  no  settlement  had  ever 
been  made.  Scott  v.  Porter,  99  Va. 
553,  39  S.   E.  220. 

In  Action  for  Breach  of  Covenant. 
• — An  executor  who  prefers  a  claim 
against  the  estate  of  his  testator  for 
breach  of  a  covenant  to  do  a  collateral 
thing  has  the  burden  of  proof  to  es- 
ts^blish  the  due  execution  of  the  cove- 
nant, the  breach  by  the  testator,  and 
the  amount  he  is  entitled  to  recover 
by  reason  of  such  breach.  Scott  v. 
Porter,   99   Va.   553,   39   S.   E.   220. 

Rebuttal  of  Presumption  as  to  Per- 
sonal Liability. — A  bond,  note  or  ac- 
count may,  on   its  face,  appear  to  be 


the  personal  debt  of  an  executor,  and 
yet,  in  truth  and  in  fact,  be  the  debt 
of  the  estate.  The  presumption  is  thit 
the  face  of  the  paper  discloses  the 
true  debtor,  and  the  burden  of  proof 
is  on  him  who  controverts  the  fact; 
but  if  the  debt  has  been  paid  by  an 
executor,  and  he  can  establish  the  fact 
that  it  is  not  his  personal  debt,  though 
it  so  appes^s  on  the  face  of  the  paper, 
but  is,  in  truth  and  in  fact,  a  debt  of 
the  estate,  he  s'hould  be  allowed  credit 
for  it.  Breckinridge  v.  Breckinridge, 
98   V4.    561,   31   S.    E.   892. 

(cc)    Declarations  and  Admissions. 

In  a  suit  to  settle  the  estate  of  a 
decedent,  the  appellant  filed  a  claim 
against  the  estate,  alleging  that  the 
decedent,  in  1858,  had  been  appointed 
a  commissioner  to  collect  the  purchase 
money  bonds  under  a  decree  of  sale, 
and  to  deposit  them  in  bank,  and  that 
the  appellate  was  entitled  to  the  fund 
arising  from  the  collection  of  the 
bonds.  The  claim  was  based  upon  an 
alleged  admission  made  by  the  de- 
cedent in  1877,  th^t  he  had  collected 
the  bonds.  This  statement  was  made 
in  a  suit  wherein  the  decedent  had 
stated,  as  counsel,  that  he  had  collected 
the  bonds,  and  had  deposited  them  as 
directed,  and  that  his  report  thereof 
had  been  confirmed  by  the  court.  The 
appellant's  petition  did  not  deny  the 
deposit  and  confirmation  by  the  court, 
but  merely  denied  that  the  money  was 
deposited  or  accounted  for  by  the  de- 
cedent in  his  lifetime.  Held,  that, 
since  the  claim  was  based  on  the  de- 
cedent's admission,  his  entire  state- 
ment must  be  taken  together;  and  as 
it  appeared  from  his  whole  statement 
that  a  decree  was  made  confirming  his 
report,  in  which  he  alleged  that  he  had 
deposited  the  money  as  directed,  it 
must  be  taken  as  established,  and  can 
not  be  collaterally  attacked.  Perkins 
V,  Lane,  82  Va.  59. 

(dd)    Weight  and  Su£Bciency. 

Unsupported  Assertion  of  Party 
Contesting. — Where  a  cUim  against  an 
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estate  based  on  a  judgment  obtained 
against  such  estate  is  presented  for 
settlement,  and  there  is  no  evidence 
to  show  that  such  claim  has  ever  been 
paid,  except  the  unsupported  assertion 
of  persons  contesting  it,  a  rejection 
thereof  by  a  commissioner  to  whom  it 
has  been  referred  is  error,  and  the 
action  of  the  court  in  sustaining  an 
exception  to  the  commissioner's  re- 
port, and  entering  judgment  against 
the  estate  for  the  amount  due,  was 
proper.  Armen trout  v.  Shafer,  89  Va. 
566,    16    S.    E.    726. 

Judgment  against  Personal  Repre- 
sentatives.— There  being  no  privity  be- 
tween the  personal  representatives  and 
the  party  to  whom  the  real  estate  has 
descended  or  been  devised,  a  judgment 
against  such  personal  representative 
is  not  even  prima  facie  evidence 
against  the  heir  or  devisee.  Laidley 
r.  Kline,  8  W.  Va.  218;  Brewis  v. 
Lawson,  76  Va.  36;  Watts  v.  Taylor, 
80  Va.  627.  See  also,  Va.  Code  (1873), 
ch.  127,  §  3. 

A  judgment  against  personal  repre- 
sentatives in  a  suit  to  which  the  heirs 
were  not  parties,  does  not  affect  the 
heirs  for  want  of  privity,  and  is  not 
evidence  against  them  in  a  suit  to  sub- 
ject the  decedent's  real  estate;  and  Va. 
Code,  1873,  ch.  127,  §  3,  does  not  alter 
the  rule.  Brewis  v.  Lawson,  76  Va. 
36;  Watts  v.  Taylor,  80  Va.  627.  Yet, 
a  suit  against  personal  representatives 
jointly  with  heirs,  etc.,  by  a  creditor 
of  the  decedent,  to  collect  out  of  real 
estate  or  otherwise,  a  bond  debt 
whereon  judgment  existed  against  the 
personal  representatives,  is  maintain- 
able by  evidence  other  than  the  judg- 
ment, though  the  judgment  be  set  forth 
in  the  bill,  the  heirs,  etc.,  having  as 
full  opportunity  to  defend  against  the 
debt  as  though  no  judgment  existed. 
Watts  V.  Taylor,  80  Va.  627. 

CodiciL — A  testator  by  a  codicil  to 
his  will  declares  "I  'herein  mention  a 
debt  of  $600  I  owe  the  Presbyterian 
church  of  Charlottesville,  Virginia,  and 
I   wish   it  duly  paid,   without  interest, 


out  of  my  estate,  to  that  church  after 
my  sister's  death."  The  codicil  is  dated 
November  7,  1884.  The  sister  died  in 
1896,  and  a  suit  was  brought  by  one 
member  of  the  church  suing  on  be- 
'half  of  himself  and  four  hundred  other 
members  in  1898.  There  was  no  proof 
of  the  existence  of  such  a  debt  except 
the  statement  of  the  codicil,  and  no 
evidence  was  offered  against  it  Held, 
though  a  church  can  not  take  as  legatee 
under  a  will,  this  is  not  a  legacy,  but 
a  debt,  and  the  codicil  alone  is  suffi- 
cient proof  of  its  existence.  Perkins 
V,  Seigfried,  97  Va.  444,  34  S.  E.  64. 

ee.   Judgment  or  Decree, 
(aa)    Preliminary  Conditions. 

See  generally,  the  titles  ACCOUNTS 
AND  ACCOUNTING,  vol.  1,  p.  82; 
JUDICIAL  SALES;  LIENS. 

Order,  Account  and  Settlement  of 
Liens. — Where,  in  the  c^se  of  a  de- 
ficiency of  personal  assets,  a  creditor 
of  the  decedent  files  a  bill  for  the  pur- 
pose of  subjecting  land  devised  by  him 
to  the  payment  of  his  debt,  it  is  error 
for  the  court  to  decree  a  sale  before 
ordering  an  account  and  settling  the 
priorities  of  the  liens  thereon,  though 
the  parties  agree  that  a  certain  state- 
ment filed  in  the  cause  shall  be  taken 
as  a  true  exhibit  of  the .  indebtedness 
of  the  estate  to  the  plaintiff.  Dainger- 
field  V.  Smith,  83  Va.  81,  1  S.  E.  699. 

(bb)    Basis  as  Determining  Error. 

Admission  in  Answer. — It  is  error  to 
decree  that  an  administrator  de  bonis 
non  shall  pay  a  debt  of  his  testator 
out  of  the  assets  in  his  hands,  upon  an 
admission  in  his  answer  that  there  are 
debts  due  the  estate  uncollected  more 
than  sufficient  to  pay  all  the  debts. 
Kent  «».  Cloyd,  30  Gratt.  555. 

If  on  a  bill  filed  by  creditors  to  sub- 
ject the  estate,  real  and  personal,  of 
a  decedent,  to  the  payment  of  his  debts, 
a  copy  of  decedent's  will  is  filed,  by 
which  he  devised  and  bequea^thed  cer- 
tain property  to  his  wife  for  life,  and 
nominated  her  as  executrix,  the  wife 
is   made   a   party   defendant   as   execu- 
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trix  and  "as  widow,"  this  is  sufficient 
to  bix>d  her  personally  by  any  proper 
decree    maklt    in    the    cause.      New    v. 
Bass,  92  Va.  383,  23  S.  E.  747. 
(cc)    Form  and  Sufficiency, 
aaa.    Terms  of  Payment 

It  is  error  to  decree  against  an  ex- 
ecutor, absolutely, '  that  he  shall  pay 
money  at  fixed  future  periods,  out  of 
funds  which  »haU  subsequently  come 
into  his  hands.  Hite  v.  Hite,  2  Rand. 
409. 
bbb.   Renderinf  Decree  in  Alternative. 

Sale  of  Rent  Insufficient. — On  a  bill 
by  a  creditor  against  the  devisees  or 
heirs  at  law  of  a  decedent,  the  court 
should  first  make  a  decree  for  renting 
the  land,  and,  if  the  rent  should  prove 
insuficient  to  satisfy  the  debts,  a  re- 
port should  be  made  to  the  court  for 
further  proceedings  to  be  had  before  a 
decree  can  be  made  ordering  a  sale. 
Aa  alternative  decree  for  the  sale  of 
land,  if  the  rent  oflFered  be  insufficient, 
is  erroneous.  Daingerficld  v.  Smith, 
83  Va.  81,  1  S.  E.  599. 
ccc.   Conditional  Decree. 

A  conditional  decree,  directing  an  ex- 
ecutor to  pay  certain  debts  due  by  his 
testator's  estate,  or  due  from  him  in 
his  fiduciary  capacity  when  he  shall 
have  collected  certain  other  specified 
claims  or  debts  coming  to  his  testator's 
estate,  constitutes  no  lien  upon  the 
real  estate  of  such  executor.  Gay  v. 
Skeen,  36  W.  Va.  582,  15  S.  E.  64. 
ddd.   Propriety  of  Personal  Decree. 

Where  an  order  a^ccepted  by  the  per- 
sonal representative,  is  rejected  in  a 
creditor's  suit,  as  a  valid  claim  against 
the  decedent's  estate,  there  can  be  no 
personal  decree  for  the  amount  thereof 
a'^^ainst  such  representative,  because  it 
is  asserted  in  the  bill  as  a  debt  due 
by  the  estate,  and  the  decree  must  be 
consistent  with  the  case  made  by  the 
pleadings.  Staples  v.  Staples,  85  Va. 
71,  7  S.  E.  199;  Mundy  v.  Vawter,  3 
Cratt.  518. 

Where  it  appears  that  the  estate  of 
one  of  the  deceased  obligors  in  a  bond 


has  been  fully  administered  in  a  suit 
for  partition  to  which  the  complainant 
was  not  a  party,  that  the  assets  were 
sufficient  to  pay  all  claims,  and  that 
the  personal  representative  took  no  re- 
funding bond,  a  personal  decree  against 
him  is  proper.  Beverly  v.  Rhodes,  86 
Va.    415,    16    S.    E.    672. 

The  personal  representatives  of  a  de- 
ceased debtor  are  not,  as  such,  the 
debtors  of  the  creditors  of  their  testa- 
tor or  intestate,  within  the  sense  of  the 
statute.  They  are  not  liable  in  the 
debit,  but  in  the  detinet  only.  The  per- 
sonal estate  is  in  their  hands  to  be 
administered  according  to  law,  and  is 
not,  therefore,  the  subject  of  garnish- 
ment by  the  creditors  of  the  estate 
of  the  decedent.  Parker  v.  Donnally, 
4  W.  Va,  648.  But,  quaere,  whether  in 
a  suit  and  s^ttachment  against  the  cred- 
itors of  such  decedent  debtor,  an  equi- 
table lien  on  the  debt  against  the  es- 
tate of  the  latter,  in  favor  of  the 
former,  might  be  created  by  the  serv- 
ice of  an  attachment  on  the  personal 
representatives  of  such  decedent,  car- 
rying with  it  all  the  rights,  liens  and 
sureties  of  such  debtor?  Parker  v. 
Donnally,  4  W.  Va.  648. 

(dd)    Operation  and  E£fect. 

A  commissioner  appointed  to  ascer- 
tain the  debts  of  a  decedent,  and  their 
order  of  priority,  can  not  go  behind 
a  judgment  rendered  against  the  de- 
cedent in  his  lifetime;  and  since  acts, 
1865-66,  ch.  171,  §§  1,  2,  provide  for 
setting  up  the  fact  of  2|  confederate 
transaction  only  as  a  defense  to  a  suit 
while  pending,  so  as  to  reduce  the 
judgment  to  be  rendered,  the  action 
of  the  commissioner  in  scaling  the 
judgment  as  a  confederate  transaction 
will  not  affect  a  judgment  creditor  who 
was  not  a  pj^rty  to  the  proceedings, 
and  had  no  notice  thereof.  Marshall 
V.  Cheatham,  88  Va.  31,  13  S.  E.  308. 

Decree  for  Account. — In  a  suit  to 
settle  the  accounts  of  an  executor  and 
ascertain  the  debts  against  his  dece- 
dent's  estate,  a  decree   for  an  account 
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of  debts  stops  the  running  of  the  stat- 
ute of  limitations  as  to  all  debts  against 
the  decedent.     Covington  v.  Griffin,  98 
Va.    124,   34    S.    E.   974. 
ff.    Exceptions  and  Objections. 

On  appeal  from  a  decree  charging 
an  a^dministrator  and  his  sureties  with 
a  deJbt,  an  objection  that  the  debt  was 
barred  by  the  statute  of  limitations  at 
the  time  of  the  qualification  of  the 
administrator  will  not  be  considered 
where  the  record  fails  to  show  that  it 
was  thus  barred,  but  the  evidence 
tends  strongly  to  show  that  the  debt 
was  either  collected  or  assumed  by 
the  administrator.  Harman  v.  McMul- 
lin.  85  Va.  187,  7  S.   E.  349. 

A  suit  was  instituted  in  the  circuit 
court  of  A  county  to  subject  dece- 
dent's estate  to  his  debts,  and  assign 
or  commute  dower.  The  widow's 
name  did  not  appear  in  the  summons 
returned  executed  October  7th,  1878. 
The  bill  filed  January  rules,  1879,  con- 
tained her  name  as  one  of  the  defend- 
ants; and  a  decree  entered  May  31st, 
1879,  brought  the  cause  on  to  be  heard 
on  a  bill  taken  for  confessed  as  to  all 
the  defendants;  Jin  account  of  debts 
and  dower  was  taken,  reported  and 
confirmed.  The  cause  removed  to  the 
circuit  court  of  B  county.  The  land 
was  sold  free  of  dower,  and  the  widow 
was  present  at  the  sale  and  bid,  and 
the  sale  was  confirmed.  In  1881  she 
filed  a  petition  alleging  that  she  had 
never  been  properly  made  party  to  the 
suit,  and  asked  that  it  be  begun  de 
novo.  The  petition  was  dismissed.  On 
appeal  it  was  held,  that  proper  pre- 
sumptions favor  the  jurisdiction  of  the 
court  and  the  validity  of  its  proceed- 
ings; that  between  the  issuance  of  the 
first  summons  and  filing  of  the  bill 
separate  writs  were  probably  issued 
and  served  on  the  widow  and  returned, 
though  that  fact  did  not  appear  in  the 
record,  that  her  petition  was,  under  the 
circumstances,  properly  dismissed. 
Hill  V,  Woodward,  78  Va.  765. 
c.    Compromises  by  Creditors. 

Where  there  is  a  joint  decree  against 


the  executors  of  two  persons,  and  a 
creditor  receives  a  moiety  of  the  debt 
from  the  representative  of  one  of  them, 
and  covenants  not  to  levy  the  residue 
of  the  decree  upon  the  estate  of  that 
one,  the  representatives  of  the  other 
are  not  thereby  discharged.  Garnett 
I  V.   Macon,   6   Call  308. 

d.    Personal   Liability   of   Executor  or 
Administrator. 

(1)  Absence  of  Knowledge  of  Debt. 

Where  the  executors  have  been  as- 
sured by  the  testator  that  he  owed  no 
debts  and  they  know  of  none,  they  will 
not  be  liable  for  the  value  of  personal 
property,  which  he,  in  his  lifetime,  had 
put  into  the  possession  of  his  children. 
Lewis  V.  Overby,  31  Gratt.  601. 

(2)  Disregarding  Priorities  in  Payment 
of  Debts. 

(a)  General  Rule. 

It  is  the  duty  of  a  personal   repre- 
sentative to  pay  the  debts  of  the  de- 
cedent  in   the   order   of   their   priority, 
as  prescribed  by  law;  and  if  he  pays 
an   inferior   debt,   leaving  a   debt   of  a 
preferred    class   unpaid,    such    payment 
!  constitutes   a   devastavit   in    case    of  a 
j  deficiency   of   assets,    so   as    to    render 
I  him    personally    liable    at    law    and    in 
j  equity   to    the   preferred    creditor   who 
is  injured  thereby,  unless  the  payment 
was    made    without    notice    of    the    su- 
perior debt.     McCormick  v.  Wright,  79 
Va.    524;    Nimmo   v.    Com.,   4    Hen.    & 
M.  57,  4  Am.  Dec.  488;  Mayo  v.  Bent- 
ley,  4  Call  528. 

(b)  As   Constituting  a  Devastavit. 
Paying   debts    of    inferior    dignity    is 

not  a  devastavit,  if  the  executor  retains 
sufficient  assets  to  pay  those  of  higher 
rank.  Braxton  v.  Claiborne,  4  Call 
308. 

(c)  Failure  to  Take  Notice  of  Judg- 
ment. 

At  common  law,  an  executor  or  ad- 
ministrator was  obliged,  at  his  peril, 
to  take  notice  of  a  judgment  against 
his  testator,  and,  if  he  exhausted  the 
assets  by  paying  debts  of  inferior  dig- 
nity,  was  bound  to  satisfy  snch  judg- 


604 


Executors  and  Administrators 


ment  out  of  his  own  ests^te.  Niramo 
V.  Com.,  4  Hen.  &  M.  57,  4  Am.  Dec. 
488;  Mayo  v,  Bentley,  4  Call  528.  But 
a  personal  representative  who  had  no 
notice  of  a  specialty  debt  could  pay  or 
confess  judgment  to  a  simple  contract 
creditor.  Mayo  v.  Bentley,  4  Call  528. 
Under  the  statute,  however,  debts  of 
record,  of  specialty,  and  by  simple  con- 
tract are  2^11  brought  into  one  class  and 
are  to  be  paid  rateably.  Va.  Code,  1887, 
§  2660;  W.  Va.  Code,  1899,  ch.  85, 
§  26,  p.  733. 

(d)  Refund   Where   Pajrment   Out   of 
Individual  Fund. 

Where  an  executor  as  surety  for  the 
testator  pays  debts  out  of  his  own 
funds,  he  is  entitled  only  to  his  ratea- 
ble share  of  the  assets  to  repay  his 
advances  and  by  crediting  himself  with 
the  full  amount  of  the  debts,  he  com- 
mits an  error  to  the  prejudice  of  the 
other  creditors  having  unpaid  debts  of 
equal  dignity.  McCormick  v.  Wright, 
79  Va.  524. 

(e)  Right  to  Refund  from  Creditors. 
Where  an   administrator,   out  of  the 

intestate's  assets,  voluntarily  pays 
debts  of  an  inferior  class  in  preference 
to  debts  of  a  higher  class,  and  there  is 
a  deficiency  of  assets,,  he  is  not  en- 
titled to  have  the  creditors  so  paid 
refund.  The  case  has  no  analogy  to 
the  case  of  an  executor  paying  lega- 
cies before  paying  the  debts,  where 
the  executor  is  entitled  to  be  substi- 
tuted to  the  creditor's  right  to  have 
the  legatees  refund.  Findlay  v.  Trigg, 
83  Va.  539,  3  S.  E.  142.  See  also,  Sta- 
ples V.  Staples,  85  Va.  76,  7  S.  E.  199. 

(f)  Decree. 

Where,  in  a  suit  against  an  adniin- 
istrator  and  his  sureties  for  a  devastavit 
in  paying  debts  of  an  inferior  class  in 
preference  to  debts  of  a  higher  class, 
the  record  shows  'there  is  a  deficiency 
of  assets,  and  that  the  funds  in  his 
hands  embrace  money  that  c^me  to 
him  as  commissioner  of  sales  of  lands, 
as  well  as  money  that  came  to  his 
hands  as  administrator,  without  show- 


ing the  respective  amounts  of  each, 
there  can  be  no  decree  until  there  has 
been  an  account  of  the  amount  of  each, 
respectively,  as  the  sureties  are  not 
accountable  for  the  money  that  came 
to  his  hands  as  such  commissioner. 
Findlay  v.  Trigg,  83  Va.  539,  3  S.  E, 
142. 

(8)     Failure  to   Pay    Debts   in   Same 
Class  Rateably. 

An  administrator  can  not  pay,  within 
twelve  months  after  his  qualification, 
one  debt  in  full,  or  in  excess  of  its 
rateable  share  of  assets,  over  another 
of  the  same  class,  either  with  or  with- 
out notice  of  such  other  debt;  and,  if 
he  does,  he  is  personally  liable  to  the 
omitted  debt  for  its  share  of  money 
applied  in  such  payment.  If  such  pay- 
ment be  made  after  twelve  months, 
he  is  not  liable,  unless  he  had  notice 
of  the  other  debt.  McCoy  v.  Jack,  47 
W.  Va.  201,  34  S.  E.  991. 

In  1856  an  infant  qualified  as  one 
of  the  administrators  of  a  decedent. 
He  paid  out  for  just  debts  all  the  assets 
that  come  to  his  hands,  but  did  not 
apportion  them  rateably.  In  1858  he 
turned  over  everything  in  his  hands  to 
his  coadministrator  and  left  the  state. 
In  1877  a  bill  was  filed  charging  him 
with  devastavit.  He  pleaded  infancy 
and  the  bar  of  the  statute  of  limita- 
tions. Held,  that,  being  an  infant  and 
innocent  of  fraud  or  tort,  he  was  not 
liable  for  the  alleged  devastavit,  and 
the  lapse  of  the  period  of  limitation 
would  bar  the  claim  against  him  if 
he  was  otherwise  liable.  Saum  v.  Cof- 
felt,  79  Va.  510. 

Right  to  Refund  from  Creditors.— 
An  administrator,  with  money  of  his 
decedent,  paid,  on  a  note  made  by  his 
decedent,  an  amount  in  excess  of  the 
sum  applicable  out  of  the  assets  to  that 
debt^  under  the  mistaken  belief  that  he 
was  surety  in  such  note,  and  that  the 
estate  would  pay  a  somewhat  larger 
per  cent,  of  its  liabilities  than  it  did. 
Held,  that  the  administrator  could  not 
maintain  an  action  of  assumpsit  against 
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a  surety  in  the  note  to  compel  him  to 
refund  the  amount  so  paid  in  excess 
of  the  rateable  share  of  the  assets  ap- 
plicable to  such  debt.  Proudfoot  v, 
Clevenger,  33  W.  Vi.  267,  10  S.  E.  394. 

(4)  Turning  Over  Legacies  and  Dis- 
tributive Shares  before  Paying 
Debts. 

See  post,  "Payment  of  Debts  as  Pre- 
requisites to  Distribution,"  IV,  K,  1. 

<5)  Turning  Over  Property  to  Trustee, 
in  Will  Prior  to  Payment  of  Debts. 

An  administratrix  c.  t.  a.,  who  per- 
mits the  trustee  under  the  will  to  take 
possession  of  the  personal  property  be- 
longing to  the  estate  before  the  pay- 
ment of  its  debts,  is  guilty  of  a  devas- 
tavit, and,  to  the  extent  of  such  prop- 
erty, becomes  personally  chargeable 
with  the  debts  of  the  estate.  Lewis  v. 
Mason,  84  Va.  731,  10  S.  E.  529. 
(6)    On  Promise  to  Pay. 

The  fact  that  an  executor  wrote  to 
a  creditor  of  his  testator  that  he  would 
pay  his  claim  as  soon  as  he  was  able 
to  dispose  of  his  crops  does  not  bind 
the  executor  personally,  in  the  absence 
of  proof  of  assets  or  forbearance  to 
sue  or  some  other  consideration.  Tal- 
iaferro V.  Robb,  2  Call  258. 

As  to  the  necessity  of  consideration 
to  support  a  promise  to  pay  money,  see 
the  title  CONTRACTS,  vol.  3,  p.  307. 

In  order  for  the  promise  of  an  execu- 
tor or  administrator  to  render  him 
personally  liable  it  must  be  supported 
by  a  sufficient  consideration  as  in  the 
case  of  other  contracts.  Taliaferro  v, 
Robb,  2  Call  258;  Snead  v.  Coleman, 
7  Gratt.  300,  56  Am.  Dec.  112. 
<7)    On  Contracts  Generally. 

See  post,  "Contracts,"  IV,  L 
<8)    On  Torts  Generally. 

See  post,  "Torts,"  IV,  J. 
(9)    Payment  of  Invalid  Claims. 

An  executor  or  administrator  is  not 
liable  for  the  payment  of  invalid 
claims  if  they  were  such  as  any  judi- 
cious man,  managing  his  own  affairs, 
might    have    settled,     Kee   v,    Kee,   2 


Gratt.  116,  133.     See  ante,  "Degree  of 
Skill  and  Diligence  Required,"  IV,  A,  2. 

e.  Recovery  of  Amount  Overpaid  tc 
Creditor. 

See  post,  "Indemnity  and  Protection 
of  Executor  or  Administrator,"  IV, 
K,  7,  d. 

£.  Liability  of  Vendee  of  Land  Pur- 
chased from  Testator  under  Agree- 
ment to  Pay  Debts. 

A,  and  his  wife  B,  conveyed  211 
acres  of  land  to  C,  their  son,  in  con- 
sideration of  love  and  affection,  and 
the  further  consideration  that  he  pay 
to  X  $300',  to  Y  $100,  and  to  Z  $100, 
and  that  he  pay  off  and  discharge  all 
debts  remaining  against  the  grantors 
at  the  time  of  their  death,  or  either  oi 
them,  which  deed  C  accepted,  and  took 
possession  of  and  held  the  land  there- 
under. Held,  C  is  personally  liable 
for  the  debts  of  the  grantors,  and  the 
land  conveyed  to  C,  whilst  held  by 
him,  would  be  subjected  by  ^,  court  oi 
equity  to  pay  the  debts  of  the  grantors. 
Matheny  v.  Ferguson,  55  W.  Va.  656, 
47   S.   E.   886. 

g.  Proceedings  by  Creditors  against 
Heirs,  Devisees,  Distributees,  Leg- 
atees and  Privies* 

(1)   In  General. 

See  generally,  the  titles  CREDIT- 
ORS' SUITS,  vol.  3,  p.  780;  HEIR, 
HEIRS  AND  THE  LIKE;  WILLS. 

It  is  the  established  doctrine  in  this 
state  that  the  rights  of  the  general 
creditors  of  a  decedent's  estate  are  sub- 
ject to  all  the  equities  attaching 
thereto  at  the  time  of  his  death;  that 
they  take  the  estate  in  the  same  plight 
and  condition  in  which  the  debtor  left 
it,  and  their  rights  can  not  be  enlarged 
and  improved  beyond  those  of  the 
debtor,  to  the  prejudice  of  a  creditor 
who  has  taken  a  lien,  though  he  may 
have  fziiled  to  record  it.  The  creditor 
who  seeks  to  assail  it  must  come  with 
a  lien  by  judgment  or  otherwise  giv- 
ing him  a  right  to  charge  the  property 
specifically.     Dulaney  v.  Willis,  95  Va. 
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606,  29  S.  E.  324;  McCandlish  v.  Keen, 
13   Gratt.   615. 

(2)    Nature  and  Extent  of  Liability. 

(a)  At  Common  Law  and  under  Stat- 
ute. 

It  seems  that  the  common-law  rule 
exempting  heirs,  devisees,  distributees 
and  legatees  from  liability  for  the  debts 
of  the  decedent,  with  the  exception  of 
debts  of  record  and  the  specialty  debts 
in  which  the  heirs  are  named,  has  been 
done  away  with  by  the  statute  making 
the  real  estate  of  the  decedent  assets 
for  the  payment  of  his  debts  in  the 
same  order  as  personal  estate.  Va. 
Code,  1887,  §§  2665-2669;  W.  Va.  Code, 
1«99,  ch.  86,  §§  3-7,  pp.  734-735;  Alex- 
ander V,  Byrd,  85  Va.  690,  8  S.  E.  577; 
Piper  V.  Douglas,  3   Gratt.   371. 

The  act  of  March  1st,  1842,  was -the 
first  statute  of  this  state  making  real 
estate  assets  for  the  payment  of  sim- 
ple contract  debts.  That  act,  however, 
was  subject  to  a  proviso  declaring  that 
no  debt  not  evidenced  by  writing, 
signed  by  the  debtor,  or  some  person 
legally  empowered  by  him,  shall  be 
charged  on  the  real  estate  by  virtue 
of  this  act.  This  proviso  was  omitted 
at  the  revisal  of  1849,  so  that,  as  the 
law  now  stands,  the  real  estate  is  sub- 
ject to  the  fKayment  of  all  the  just 
debts  of  the  decedent  without  qualifica- 
tion. Acts,  1841-42,  p.  55;  Va.  Code, 
1849,  ch.  131,  §  3;  W.  Va.  Code,  1873, 
ch.  127,  §  3.  Alexander  v.  Byrd,  85 
Va.   690,   8   S.   E.   577. 

(b)  Heir  Takes  in   Subordination  to 
Rights  of  Creditors. 

Where  the  property  is  not  sufficient 
to  pay  the  debts  of  the  ancestor,  the 
heir  takes  only  in  subordination  to  the 
rights  of  creditors.  Martin  v.  Colum- 
bian Paper  Co.,  101  Va.  699,  44  S.  E. 
918;  Max  Meadows  Land,  etc.,  Co.  v. 
McGavock,  96  Va.  131,  30  S.  E.  460. 

The  interest  of  an  heir  to  real  estate, 
not  conveyed  by  a  judicial  sale,  because 
of  defective  notice  of  the  action,  is 
still  liable  to  the  claims  of  the  general 


creditors  of  the  decedent.  Menefcc  v. 
Marge,   1  V^.   Dec.  644. 

By  the  laws  of  Louisiana  all  heirs, 
universal  legatees  and  legatees  by  uni- 
versal title,  who  have  received  portions 
of  a  decedent's  estate,  are  liable  to 
make  contributions  to  creditors,  whose 
debts  remain  unpaid,  in  proportion  to 
what  they  have  received,  but  are  not 
bound  in  solido,  or  one  for  the  other. 
De  Ende  v.  Wilkinson,  2  Pat.  &  H,  663. 

Where  real  estate  in  the  hands  of 
heirs  is  sought  to  be  subjected  to  the 
payment  of  the  decedent  ancestor's 
debts,  and  that  portion  of  it  assigned 
to  one  of  the  heirs  before  the  com- 
mencement of  the  suit  has  been  aliened 
to  a  bona  fide  purchaser,  whether  ab- 
solutely or  in  trust  to  pay  his  debts, 
and  that  heir  has  become  insolvent, 
the  rest  of  the  real  estate  in  the  hands 
of  those  heirs  who  have  not  aliened 
it,  is  liable,  not  only  for  the  propor- 
tionate share  which  each  heir  would 
at  first  have  borne,  but  for  the  whole 
debts  of  the  decedent,  to  be  contrib- 
uted by  each  one  in  proportion  to  the 
value  and  extent  of  the  land  descended 
to  him.  Lewis  v.  Overby,  37  Gratt. 
601;  Ryan  v.  McLeod,  32  Gratt.  367. 

Heir  of  Heir. — The  heir  of  an  heir  is 
responsible  upon  an  obligation  in 
which  their  heirs  are  bound,  provided 
he  have  assets  by  descent  from  the 
obligor.     Waller  v.  Ellis,  2  Munf.  88. 

(c)    Liable  for  Sum  Total  of  Assets 
Received. 

At  common  law  an  estate  taken  by 
descent  subjects  the  heir  to  pay,  ti 
the  extent  of  the  value  of  the  land, 
all  the  debts  of  the  ancestor  due  by 
any  contract  of  record,  e.  g.,  a  judg- 
ment or  recognizance,  or  any  contract 
of  specialty;  that  is,  under  seal,  which 
expressly  binds  the  heirs.  Piper  v. 
Douglas,  3  Gratt.  371;  Alexander  v. 
Byrd,  85  Va.  690,  8  S.  E.  577. 

Under  the  circumstances  of  a  given 
case,  the  heirs  were  held  bound  to  ac- 
count for  only  so  much  of  certain  lands 
as   they   had   actually  gotten   or  might 
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get  possession  of,  with  the  rents  and 
profits  derived  therefrom,  deducting  the 
cost  and  expense  of  recovering  the 
lands.  Dickinson  v.  Hoomes,  8  Gratt. 
353. 

A  debtor  in  Virginia  moved  to  Miss- 
issippi and  died,  and  administration 
was  there  granted  on  his  estate,  which 
was  administered  ^nd  distributed  ac- 
cording to  the  laws  of  that  state.  The 
distributees  resided  in  Virginia.  Held, 
that  the  distributees  were  responsible 
here  for  the  debts  of  their  intestate, 
to  the  amount  of  the  assets  so  received. 
Hairs  ton  v.    Medley,   1    Gratt.   96. 

If  after  the  qualification  of  an  exec- 
utor, he  die  without  closing  his  admin- 
istration, and  the  legatees,  without  the 
intervention  of  an  administrator  de 
bonis  non,  take  possession  of  the  as- 
sets, a  court  of  equity,  on  a  bill  for 
discovery,  will  consider  such  of  them 
as  are  solvent  responsible  to  creditors 
for  the  whole  amount,  and  will  not 
give  them  credit  for  the  proportions  of 
such  as  prove  to  be  insolvent,  yet  in 
decreeing  against  the  solvent  legatees, 
the  court  will  not  charge  them  jointly, 
but  pro  rat4.  Hopkirk  v.  Dennis,  2 
Munf.   326. 

(d)  On  Covenants  of  Warranty. 

See  generally,  the  titles  COVE- 
NANTS, vol.  3,  p.  741;  WARRANTY. 

At  common  law,  heirs  were  liable  on 
a  covenant  of  warranty  made  by  their 
ancestor  expressly  binding  them,  but 
the  judgment  would  have  to  be  satis- 
fied out  of  the  lands  descended  to  them. 
Otherwise,  by  W.  Va.  Code,  ch.  86,  §  3, 
which  provides  that  all  real  estate  of 
a  decedent  shall  be  assets  for  the  pay- 
ment of  his  debts  in  the  order  in 
which  personal  estate  is  directed  to  be 
applied.  Rex  v.  Creel,  22  W.  Va.  373, 
379. 

(e)  Rents  and  Profits. 

Upon  a  bill  against  an  heir  at  law, 
to  subject  real  estate  descended  to  a 
debt  of  the  ancestor,  the  heir  at  law 
is  not  accountable  for  rents  and  profits 
accrued  before  decree.  Blow  v.  May- 
nard,   2   Leigh    30. 


Heirs  are  not  bound  for  rents  and 
profits  accruing  before  a  judgment  or 
decree  has  been  rendered  against  them. 
Dickinson  v,  Hoomes,  8  Gratt.  353, 
436. 
(f)    Clerk's  Fees. 

But  an  heir  is  not  bound  for  clerk's 
fees  and  taxes  due  from  the  ancestor. 
Haydon  v.  Goode,  4  Hen.  &  M.  460. 
(s)    Apportionment. 

In  Pugh  V.  Russell,  27  Gratt.  789, 
land  in  possession  of  devisees  was  sub- 
jected to  a  debt  of  testator  under  a 
suit  instituted  long  after  his  death, 
after  his  estate  had  been  settled  and 
distributed,  and  after  a  portion  of  the 
land  had  been  aliened.  Testator  left 
realty  and  personalty.  The  latter  had 
been  exhausted  by  the  administrator, 
who  committed  a  devastavit.  Long 
after  the  devastavit  and  exhaustion  of 
the  personalty,  suit  was  brought  by 
Russell,  a  creditor  of  the  testator,  to 
subject  his  realty  in  the  hands  of  his 
devisees.  One  of  the  devisees  had 
aliened  his  share.  The  supreme  court 
subjected  the  unaliened  land  to  the 
payment  of  the  debt.  In  the  opinion 
it  was  said  that  where  there  is  in  the 
case  material  for  a  just  apportionment 
of  the  debts  among  the  devisees,  such 
apportionment  should  be  made  with  a 
reservation  to  the  creditors  of  a  right 
to  resort  to  the  others  in  case  of  a 
deficiency.  See  also,  Lewis  v.  Overby, 
31  Gratt.  601;  Ryan  v.  McLeod,  32 
Gratt.  367;  Alexander  v.  Byrd,  85  Va. 
690,  8  S.   E.  577. 

(3)    Nature  and  Validity  of  Proceed- 
ings, 
(a)    Summons  and  Process. 

See  generally,  the  tkles  JURISDIC- 
TION; SUMMONS  AND  PROCESS. 

Where  defective  notice  was  had  upon 
an  heir  in  an  action  for  distribution, 
and  for  sale  of  realty,  who  did  not  join, 
or  in  any  manner  assent,  either  to  the 
original  or  any  subsequent  proceeding 
of  the  court  in  the  sale  of  the  dece- 
dent's realty,  all  such  proceedings  as  to 
such  heir  are  nullities.  Menefee  ::•. 
Marge,  1   Va.   Dec.  644. 
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(b)  BUI  in  Equity. 

Sec  generally,  the  title  CREDIT- 
ORS' SUITS,  vol.  3,  p.  780. 

A  bill  in  equity  will  lie  for  the  en- 
forcement of  demand  sounding  in  dam- 
ages for  the  breach  of  contract  by  the 
testator,  to  be  satisfied  out  of  his  real 
estate  in  the  hands  of  his  heir  or  dev- 
isee, in  default  of  the  personalty  to 
discharge  the  same.  W.  Va.  Code, 
1860,  ch.  131,  §  6;  Fowler  r.  Kelly,  3 
W.  Va.  71. 

(c)  Attachment 

See  the  title  ATTACHMENT  AND 
GARNISHMENT,  vol.  2,  p.  70. 

Foreign  Attachment. — And  where,  in 
an  action  by  nonresident  heirs,  the 
proceeds  of  the  sale  pf  their  ancestor's 
lands  are  in  the  hands  of  a  commis- 
sioner, creditors  of  the  decedent  may 
enforce  payment  of  their  debt  out  of 
such  proceeds  in  the  hands  of  the 
commissioner  by  an  action  of  foreign 
attachment,  making  the  commissioner 
and  heirs  parties.  Carrington  v.  Didier, 
8    Gratt.    260. 

(4)  Bill,  Declaration  or  Complaint. 
Mode     of     Declaring. — In    declaring 

against  a  remote  heir,  he  should  be 
charged  as  heir  of  the  heir  of  the  ob- 
ligor, or  as  heir  of  the  obligor  with  a 
videlicet,  setting  forth  the  intervening 
descent;  but  it  is  not  necessary  to  state 
how  he  is  heir.  Waller  v.  Ellis,  2 
Munf.  88. 

An  heir  should  be  charged  in  the 
debet  and  detinet;  but  if  he  be  charged 
in  the  detinet  only,  the  defect  is  not 
fatal,  after  verdict,  or  upon  general  de- 
murrer.    Waller  v.  Ellis,  2  Munf.  88. 

(5)  Account  of  Personalty  Proper. 

In  a  suit  to  subject  the  lands  in  the 
hands  of  heirs,  for  the  debts  of  the 
ancestor,  where  there  is  no  specific  lien, 
an  account  of  personal  assets  should  be 
first  directed.  McLoud  v,  Roberts,  4 
Hen.  &  M.  444.  See  post,  "Account- 
ing," IV,  L.  See  also,  the  title  JU- 
DICIAL SALES. 

(6)  Issues  and  Defenses. 

A    suit    was    instituted    in    Virginia 


against  a  citizen  of  Louisiana,  who  ap- 
peared and  filed  his  answer,  and  before 
a  final  decree  was  rendered,  died.  On 
motion  of  the  complainant  represent- 
ing that  the  defendant  had  died  intes- 
tate out  of  Virginia,  leaving  property 
in  Virginia,  an  administrator  was  duly 
appointed,  the  suit  revived,  and  a  de- 
cree rendered  against  him.  On  the 
faith  of  this  decree,  a  judgment  was 
rendered  against  the  executors  of  the 
decedent  in  Louisiana,  by  the  court  oi 
probate  of  New  Orleans,  and  was 
partly  satisfied  by  them.  In  a  suit  in 
Virginia  against  the  heirs  for  the  bal- 
ance of  the  judgment,  the  executors 
having  fully  administered  and  paid  over 
to  them,  it  was  held,  that  the  court 
would  not  take  notice  of  any  false 
suggestion  or  irregularity  in  the  ap- 
pointment of  the  Virginia  administra- 
tor, even  though  it  should  appear  that 
the  decedent  did  not  die  intestate,  and 
left  no  estate  in  Virginia.  De  Ende  v. 
Wilkinson,  2  Pat.  &  H.  663. 

(7)    Evidence. 

Degree  of  Proof. — In  a  suit  on  a 
judgment  against  an  administrator,  the 
heirs  are  entitled  to  require  strict 
proof  outside  of  the  judgment  itself  of 
the  justice  of  the  claim  on  which  it 
was  founded.  Daingerfield  v.  Smith, 
83  Va.  81,  1  S.  E.  599. 

Weight  in  Evidence  of  Judgment 
against  Executor. — The  statute  ap- 
proved February  19,  1884,  making  a 
judgment  or  decree  against  the  per- 
sonal representative  prima  facie  evi- 
dence against  the  heir  or  devisee  of  the 
decedent,  applies  only  to  judgments  or 
decrees  rendered  since  the  passage  of 
the  act.  Staples  v.  Staples,  86  Va.  76, 
7  S.  E.  199. 

An  intestate  left  lands  and  person- 
alty; also  widow  and  children,  who 
divided  the  whole  estate  amongst 
themselves,  leaving  the  administrator 
only  certain  choses  in  action  with 
which  to  pay  debts.  Accounts  of  the 
administrator  showed  him  in  advance 
to  the  estate,  with  nothing  to  pay  judg 
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ment  against  him  by  decedent's  cred- 
itors, who  sued  in  chancery  the  ad- 
ministrator and  his  sureties,  and  the 
widow,  heirs  and  distributees,  to  collect 
out  of  decedent's  unaliened  lands,  or 
otherwise,  the  bond  debt  represented 
by  said  judgment.  It  was  held,  that 
the  suit  was  maintainable*  against  the 
heirs,  etc.,  to  collect  the  debt  out  of 
the  unaliend  lands  upon  evidence  other 
than  the  judgment,  and  that  equity 
would  allow  resort  at  once  to  said 
lands.     Watts  v.  Taylor,  80  Va.  627. 

It  is  the  settled  law  of  this  state, 
whatever  may  be  the  rule  in  other  ju- 
risdictions, that  inasmuch  as  there  is 
no  privity  between  the  personal  repre- 
sentative and  the  heirs  of  a  decedent 
a  judgment  rendered  against  the  for- 
mer is  not  even  prima  facie  evidence 
against  the  latter;  that  such  judgment 
is  not  a  lien  on  the  real  estate  de- 
scended to  the  heir  and  does  not  pre- 
vent the  statute  of  limitations  from 
running  in  favor  of  the  heir  when  the 
real  estate  descended  is  sought  to  be 
subjected  for  the  debt  on  which  such 
judgment  was  obtained.  Laidley  v. 
Kline,  8  W.  Va.  218;  Custer-  v.  Custer, 
17  W.  Va.  113;  Merchants'  Nat.  Bank 
V.  Good,  21  W.  Va.  455;  Saddler  v. 
Kennedy,  26  W.  Va.  637. 

(8)  Judgment  or  Decree, 
(a)      When       Peremptory       Judgment 
Proper. 

If,  in  an  action  against  an  heir,  he 
plead  "no  assets  by  descent,  nor  at  the 
time  the  writ  issued,  nor  at  any  time 
since,  except  a  tract  of  107  acres  of 
land;"  and  issue  is  joined  on  the  repli- 
cation, that  he  had  sufficient  other 
lands  by  descent;  and  the  jury  find  for 
the  plaintiff,"  the  debt  and  one  penny 
damages,"  a  peremptory  judgment  will 
be  rendered  thereon.  Cohoons  v.  Pur- 
die,  3  Call  431. 
<b)  Grounds  for  Reversal. 

Failure  to  Take  Account — Where  an 
administrator  of  an  intestate  who  lived 
and  died  in  another  state,  answered  that 
he    had    no    assets    in  his  hands,  and 


knew  of  none  that  might  come  to  his 
hands,  it  was  held,  that  the  court  would 
not  reverse  a  decree  against  the  distrib- 
utees because  no  account  of  the  ad- 
ministrj^tion  was  taken.  Hairston  v. 
Medley,  1  Gratt.  96.  See  post,  "Ex- 
ceptions and  Objections,"  IV,  H,  g,  (9). 

(9)   Exceptions  and  Objections. 
Marshaling  Assets  and   Securities. — 

If,  in  a  suit  to  subject  testator's  lands 
to  the  payment  of  his  debts,  to  which 
his  devisees  are  parties,  a  decree  is 
rendered  for  the  sale  of  lands  specif- 
ically devised,  and  the  devisees  neither 
object,  nor  ask  the  court  first  to  sell 
land  not  devised,  nor  to  be  indemnified 
out  of  unsold  lands,  neither  they,  nor 
those  claiming  under  them,  will  be 
heard,  years  afterwards,  when  the  lands 
have  passed  into  the  hands  of  other 
persons,  to  say  that  they  have  an 
equity  to  have  made  good  to  them,  out 
of  such  other  lands,  the  loss  which  they 
have  sustained.  Gwinner  v.  Michael, 
103  Va.  268,  48   S.   E.  895. 

During  the  pendency  of  a  cause  in  a 
court  of  equity  against  the  distributees 
of  an  interstate  debtor,  by  his  creditor, 
the  estate  of  the  debtor  was  committed 
to  the  sheriff,  who,"  without  an  amend- 
ment of  the  bill,  or  the  issue  of  process 
against  him,  came  in  and  filed  his  an- 
swer, and  no  objection  was  taken  to  his 
doing  so  in  the  court  below.  Held, 
that  the  decree  would  not  be  reversed 
against  the  distributees  on  this  account. 
Hairston  v.  Medley,  1  Gratt.  96. 
h.  Mode  and   Sufficiency   of  Payment 

By  Executing  Note. — If  there  is  a 
valid  demand  binding  assets  of  a  de- 
cedent, it  is  not  discharged  merely  by 
reason  of  the  fact  that  the  executor 
gives  a  note  therefor  signed  by  him, 
with   the   addition   to   his   name   of  the 

words,   "Executor   of  ,    Deceased." 

Crim  V.  England,  46  W.  Va.  480,  33 
S.  E.  310. 

Depreciated  Currency. — Where  an 
administrator,  out  of  confederate 
money  collected  by  him  in  the  course 
of   his   administration,   pays   off  specie 
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debts  of  his  decedent,  he  is  to  be 
credited  in  the  settlement  of  his  ac- 
count with  the  debts  so  paid  at  their 
nominal  amount.  Moss  v.  Moorman, 
24  Gratt.  97. 

Confession  of  Judgment — Where  a 
personal  representative  confesses  judg- 
ment on  condition  that  if  the  demand 
be  improper  it  shall  be  corrected,  the 
estate  is  entitled  to  a  cri.dit  on  the 
judgment  to  the  extent  that  the  de- 
mand is  improper.  Staples  v.  Staples, 
85  Va.  7e,  7  S.  E.  199. 

CoUateral  Agreement  Partly  Per- 
formed.— ^Where  a  debtor  has  agreed 
to  do  a  collateral  thing  in  satisfaction 
of  his  bond  to  his  creditor,  and  dies 
after  having  partially  performed  the 
agreement,  the  bond  should  not  be 
treated  as  paid,  but  the  debtor  should 
have  credit  thereon  for  the  money  paid, 
or  the  value  of  the  services  rendered  in 
pursuance  of  the  agreement.  Hughes 
V.  Patterson,  91  Va.  664,  22  S.  E.  485. 

I.  CONTRACTS. 

1«  Contracts  Made  by  Personal  Repre- 
sentative, 
a.  Rule  as  to  Binding  Estate. 

The  rule  is  well  settled  that  an  ex- 
ecutory contract  of  an  executor  or  ad- 
ministrator, if  made  on  a  new  and 
independent  consideration,  moving  be- 
tween the  promisee  and  the  executor  or 
administrator  as  promisor,  is  his  per- 
sonal contract,  and  does  not,  in  the  ab- 
sence of  authority  given  by  statute  or 
by  the  will  of  the  decedent,  bind  the 
estate,  though  the  consideration  mov- 
ing from  the  promisee  is  such  that 
the  executor  or  administrator  could 
properly  have  paid  from  the  assets  and 
been  allowed  for  on  the  settlement  of 
his  accounts.  This  rule  is  for  the  pro- 
tection of  the  estate,  and  not  the  other 
party  to  the  contract.  Wick  v.  Daw- 
son, 48  W.  Va.  469,  473,  37   S.   E.   639. 

"It  seems  to  be  well  established  as  a 
general  principle,  that  contracts  made 
with  an  executor  or  administrator  are 
personal,  and  do  not  bind  the  estate 
of  the  testator  or  intestate.     The  rep- 


resentative has  no  power  to  charge  the 
assets  in  his  hands  by  contracts  orig- 
inating with  himself;  nor  can  any  other 
person  reach  the  assets  for  claims 
originating  since  the  death  of  the  de- 
cedent, by  suit  against  the  representa- 
tive as  such.  For  such  contracts  and 
claims  .the  rfcmedy  is  against  the  ex- 
ecutor or  administrator  in  his  private 
capacity.  Whilst,  on  the  other  hand, 
for  the  contracts  of  the  decedent  the 
representative  is  bound,  not  person- 
ally but  in  his  representative  capacity." 
Fitzhugh  V.  Fitzhugh,  11  Gratt.  300,  62 
Am.  Dec.  653. 

b.  Promise  to  Pay  Debt  as  Binding  Ex- 
ecutor Personally. 

An  executor  wrote  to  a  creditor  ol 
his  testator  that  as  soon  as  he  was  able 
to  dispose  of  the  crops  he  would  pay 
his  claim,  or  let  him  have  any  property 
I  m  his  possession  at  a  moderate  valua- 
I  tion.  Held,  that  this  did  not  bind  the 
executor  in  his  own  right,  without  an 
averment  of  assets,  or  a  forbearance 
to  sue  or  some  other  consideration. 
Taliaferro  v.  Robb,  2  Call  258. 

Assets  in  the  hands  of  the  executor 
constitute  a  sufficient  consideration  for 
a  promise  by  him  to  pay  a  debt  of  the 
testator.  In  an  action  against  an  ex- 
ecutor personally  on  a  promissory  note 
given  by  him  for  a  debt  of  his  testator, 
the  defendant  may  show  an  insuffi- 
ciency of  assets  to  pay  the  debt;  and 
if  the  plaintiff  can  not  show  that  there 
was  other  sufficient  consideration  for 
the  promise,  he  must  fail  in  his  action. 
In  this  way  the  defendant  can  sustain 
no  injury.  If  there  was  other  con- 
sideration for  the  promise  than  a  suf- 
ficiency of  assets,  then  it  is  consist^ni 
alike  with  justice  and  the  intention  of 
the  parties  that  the  executors  shouU 
be  personally  liable  for  the  debt.  Sneac 
V.  Coleman,  7  Gratt.  300,  56  Am.  Dtz 
112. 

An  executor,  trustee,  or  any  other 
person  acting  in  autre  droit,  who 
covenants  in  his  own  name,  and  yet 
adds   to   his   signature   the   word,  "ex- 


Executors  and  Administrators 


611 


ecutor,"  "agent,"  "trustee,"  etc.,  is  per- 
sonally liable,  the  addition  being  re- 
garded as  a  mere  description  of  the 
person,  unless  he  was  recognized  as 
contracting  in  his  representative  capac- 
ity. Carr  v.  Branch,  85  Va.  597,  8  S. 
E-   476. 

Liability  Arising  Out  of  Contract- 
Where  an  executor  or  administrator 
in  executing  an  obligation  appends  to 
his  signature  words  descriptive  of  his 
representative  character,  such  fact  will 
not  prevent  personal  liability  from  at- 
taching where  the  nature  of  the  debt 
is  such  as  to  charge  him  personally. 
Snead  v'.  Coleman,  7  Gratt.  300,  56  Am. 
Dec.   112. 

c.  Contracts  of  Guaranty. 

An  administrator  sold  the  plaintiff 
certain  shares  of  bank  stock  on  which 
the  decedent  had  borrowed  money 
from  the  bank  and  had  given  his  notes. 
The  plaintiff  paid  the  full  price  of  the 
s^ock,  upon  the  administrator's  under- 
taking to  pay  the  notes.  The  admin- 
istrator paid  one  note  but  did  not  pay 
the  other,  and  the  bank  retained  the 
amount  out  of  the  dividends  and  the 
shares.  Held,  that  the  decedent's  es- 
tate was  not  liable  for  the  failure  of 
the  administrator  to  perform  his  un- 
dertaking, for  the  administrator  had  no 
authority  to  make  the  contract  in  his 
official  capacity.  Childress  v.  Morris, 
23  Gratt.  802. 

d.  Bonds  and  Notes. 

See  the  title  BILLS,  NOTES  AND 
CHECKS,  vol.  2,  p.  401. 

If  an  executrix  without  being  sub- 
ject to  any  compulsion  or  any  undue 
influence,  for  the  purpose  of  protect- 
ing the  estate  of  her  testator  from  de- 
mands of  his  creditors,  gives  her  own 
bond  as  executrix  for  a  fictitious  debt 
and  confesses  judgment  thereon,  she 
is  not  entitled  to  relief  in  equity^  nor 
will  the  obligee  be  aided,  but  the  court 
will  leave  him  to  his  remedy  at  law. 
But  if  the  obligee  be  a  creditor  inde- 
pendently of  the  bond,  the  court  will 
decree  an  account  of  assets,  and  allow 


him  what  may  be  justly  due,  not  ex- 
ceeding the  amount  of  the  judgment; 
the  rule  in  such  case  being  that  he  is 
bound  by  his  own  fraud  so  far  as  it 
operates  against  him.  Clay  v.  Wil- 
liams, 2  Munf.  105,  5  Am.  Dec.  453. 

"It  is  true  that  her  bonds  signed  as  • 
executrix  bind   her  personally."     Mor- 
gan V.  Fisher,  82  Va,  417. 

Where  Note  Given  for  Debt.— A 
note  given  by  an  executor  or  admin- 
istrator for  a  debt  of  the  decedent  is 
prima  facie  evidence  of  the  existence 
of  assets  so  as  to  render  the  note  per- 
.'•onally  binding  on  him,  without  proof 
of  the  actual  existence  of  ass:ts.  But 
such  presumption  may  be  rebutted,  and 
when  the  absence  of  assets  is  shown  by 
the  executor  or  administrator  the  note 
imposes  no  personal  liability  on  him. 
Snead  v.  Coleman,  7  Gratt.  300,  56  Am, 
Dec.  112. 

c.  Covenants  and  Warranties. 

See  generally,  the  titles  COVE- 
NANTS, vol.  3,  p.  741;  WARRANTY. 

An  executor,  trustee  or  any  person 
acting  en  autre  droit,  who  covenants 
in  his  own  name,  and  yet  adds  to 
his  signature  the  word,  "executor," 
"agent,"  "trustee,"  etc.,  is  personally 
liable,  the  addition  being  regarded  as 
a  mere  description  of  the  person,  un- 
less he  was  recognized  as  contracting 
in  his  representative  capacity.  Carr  v. 
Branch,  85  Va.  597,  8  S.  E.  476. 

f.  Acceptances  of  Order  upon  Estate. 
An   order   drawn   upon   the   executor 

of  an  estate  by  a  legatee,  when  not  a 
valid  charge  against  the  estate,  does 
not  become  such  by  its  acceptance  bj- 
the  executor;  he  having  no  authority 
to  bind  the  estate  by  executing  any 
evidence  of  indebtedness.  Staples  z: 
Staples,  85  Va.  76,  7  S.  E.  199. 

g.  Release  of  Liens. 

See  generally,  the  title  LIENS. 

The  vendee  being  insolvent,  a  con- 
tract between  one  of  the  executors  of 
the  vendor  and  the  second  purchase- 
which  is  doubtful  in  its  import,  will 
not  be  construed  into  an  agreement  to 


612 


Executors  and  Administrators 


release  the  lien  upon  the  land.  If  one 
of  the  executors  did  contract  to  release 
the  lien,  it  being  the  only  security  for 
the  debt,  it  would  not  be  enforced  in 
a  court  of  equity  against  the  other  ex- 
ecutors. Stuart  V.  Abbott,  9  Gratt.  252. 
•  An  administrator  has  full  control  of 
the  personal  estate,  and  may  sell  the 
choses  in  action  if  the  exigencies  of  the 
estate  require  it,  or  he  may  exchange  a 
bond  due  to  the  estate  for  the  note  of 
a  third  person,  and  release  the  lien  on 
real  estate  by  which  such  bond  is  se- 
cured, and  if  done  without  fraud  the 
transaction  will  be  binding  upon  the 
administrator  and  those  whom  he  rep- 
resents. Stribling  v.  Splint  Coal  Co., 
31  W.  Va.  82,  5  S.  E.  321. 

b.  Agreement  to  Pay  Compound  Inter- 
est 

See  generally,  the  title  INTEREST. 

A  note,  executed  by  an  executor  for 
the  amount  of  the  principal  and  ac- 
crued interest  of  a  debt  due  by  the  es- 
tate, was  allowed  to  run  two  years, 
when  the  interest  then  due  was  added 
to  the  amount  of  the  note,  and  the 
whole  embraced  in  a  judgment,  which 
was  confessed  by  the  executor.  Held, 
that  the  executor  having  no  authority 
by  virtue  of  his  office  to  bind  the  es- 
tate to  the  payment  of  compound  in- 
terest, the  estate  should  be  charged 
only  with  the  principal  sum  originally 
due,  with  simple  interest  at  the  legal 
rate.  Staples  v.  Staples,  85  Va.  76,  7 
S.   E.   199. 

L  Relating  to  Partnership  A£faira. 

See  generally,  the  title  PARTNER- 
SHIP. 

Contracts  between  a  surviving  part- 
ner and  the  representative  of  his  de- 
ceased partner,  which  respect  to  the 
partnership  estate,  while  not  inter- 
dicted, are  regarded  with  suspicion,  and 
will  be  jealously  scrutinized  and  only 
siUowed  to  stj^nd,  if  assailed,  when  they 
appear  to  be  reasonable,  fair  and  just. 
This  is  especially  true  of  a  purchase 
ty  a  surviving  partner  of  the  interest 


of   the    deceased   partner.     Tennant  v. 
Dunlop,  97  Va.  234,  33  S.  E.  620. 

2.  Contracts  Made  by  Decedent 

a.  In  General. 

For  contracts  of  the  decedent  the 
representative  is  bound,  not  personally, 
but  in  his  representative  capacity. 
Fitzhugh  V.  Fitzhugh,  11  Gratt.  300,  62 
Am.  Dec.  653. 

Actions  Concerning  Lands.  —  Al< 
though  a  bill  in  equity  will  lie  for  the 
enforcement  of  a  demand  sounding  in 
damages  for  the  breach  of  contract  by 
the  testator,  to  be  satisfied  out  of  his 
real  estate  in  the  hands  of  his  heir  or 
devisee,  in  default  of  the  personalty  to 
discharge  the  same,  under  W.  Va. 
Code,  1860,  ch.  131,  §  6,  yet  it  is  error 
to  base  a  decree  for  such  relief  on  a 
bill  to  which  the  devisees  were  not 
made  parties.  Fowler  v.  Kelly,  3  W. 
Va.  71. 

b.  Personal  Contracts  as  Binding  Ex- 

ecutor. 

It  seems  that  in  personal  contracts, 
if  the  testator  is  bound,  the  executor  is 
also  bound,  though  not  named.  Lee 
V.  Cooke,  1  Wash.  306.  See  also,  Stout 
V.  Jackson,  2  Rand.  132. 

c.  Funeral  Expenses. 

It  seems  that  an  action  will  not  lie, 
against  a  personal  representative  as 
such  for  the  funeral  expenses  of  his 
testator  or  intestate.  Fitzhugh  v.  Fitz- 
hugh, 11  Gratt.  300,  62  Am.  Dec.  653. 
See  also,  Daingerfield  v.  Smith,  83  Va. 
81,   1   S.   E.   599. 

d.  Goods  Furnished  or  Services  Ren- 

dered Estate. 

A  personal  representative  cannot  be 
sued  as  such  for  services  rendered  or 
goods  furnished  the  decedent's  estate 
after  his  death.  Daingerfield  v.  Smith, 
83  Va.  81,  1  S.  E.  599. 

But  in  assumpsit  against  an  executor, 
in  his  individual  character  for  the  price 
of  goods  sold  and  delivered  to  him 
for  the  use  of  the  testator's  widow  and 
legatees,  upon  evidence  being  given  of 
such  sale  and  delivery  of  a  promise  by 
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the  defendant  to  pay  for  goods  out  of 
his  testator's  estate  and  of  assets  suffi- 
cient for  that  purpose,  the  plaintiff  may 
recover,  although  the  promise  was  not 
in  writing.  Collins  v.  Row,  10  Leigh 
1^4.  See  also,  Patton  v.  Williams,  3 
Munf.  69. 

e.  Rescission. 

See  generally,  the  title  RESCIS- 
SION, CANCELLATION  AND 
REFORMATION. 

J.,  as  the  administrator,  with  the  will 
annexed,  of  6.,  filed  his  bill,  alleging 
that  B.  mzide  a  contract  with  P.,  in 
which  he  sold  him  certain  real  estate, 
and  gave  him  power  to  sell  certain 
other  real  estate,  prior  to  which  B.  had 
made  a  will,  in  which  he  had  devised 
the  same  real  estate  to  other  parties. 
B.  appointed  no  executor  in  his  will 
^nd  upon  the  probate  of  the  will,  J. 
qualified  as  his  administrator,  with  the 
will  annexed,  and  brought  a  suit  in 
chancery,  against  the  said  P.  and  the 
devisees  under  the  will,  solely  to  im- 
peach and  set  aside  the  contract  for 
want  of  consideration,  etc.  Held,  that 
as  J.  as  administrator,  with  the  will 
annexed,  was  the  only  plaintiff,  the  bill 
did  not  show  any  ground  for  his  re- 
lief as  such,  and  should  have  been  dis- 
missed. Jones  V.  Patton,  10  W.  Va. 
653. 

f.  Specific  Performance. 

See  the  title  SPECIFIC  PER- 
FORMANCE. 

J.  TORTS. 

See  generally,  the  title  TORTS. 

1.  Of  Deceased. 

a.  Abatement,  Revival  and  Survival. 

See  the  title  ABATEMENT,  RE- 
VIVAL AND  SURVIVAL,  vol.  1,  p.  2. 

"At  common  law  an  action  was 
abated  by  the  death  of  either  party, 
and  would  not  be  revived  for  or  against 
the  personal  representative.  If  the 
cause  of  action  survived,  it  was  neces- 
sary to  bring  a  new  suit.  This,  how- 
ever, has  long  since  been  altered  by 
statute,  and  now,  if  the  cause  of  action 


survives,  the  action  may  be  revived. 
*  *  *  It  has  sometimes  been  said 
that  at  common  law  all  causes  of  ac- 
tion ex  contractu  survive;  whereas  all 
torts  die  with  the  person.  But  neither 
of  these  propositions  is  strictly  accu- 
rate. The  general  rule  is  that  rigrhta 
of  the  former  class  do  survive,  but 
the  rule  is  not  universal.  Thus,  for 
instance,  a  breach  of  promise  to  marry, 
or  a  breach  of  the  implied  contract  of 
a  medical  practitioner,  or  of  an  attor-  ^ 
ney,  to  exercise  skill  in  his  profession, 
and  other  injuries  of  a  personal  nature, 
although  arising  ex  contractu,  that 
might  be  mentioned,  constitute  excep- 
tions to  the  rule,  unless,  indeed,  some 
special  damage  to  the  personal  estate 
can  be  stated  on  the  record.  ♦  *  ♦ 
Nor  do  all  actions  in  tort,  at  common 
law,  die  with  the  person.  The  true  test 
is,  not  so  hiuch  the  form  of  the  action, 
as  the  nature  of  the  cause  of  action. 
Where  the  latter  is  a  tort  unconnected 
with  contract,  and  which  affects  the 
person  cmly,  and  not  the  estate,  such 
as  assault,  libel,  slander,  and  the  like, 
there  the  rule  actio  personalis,  etc.,  ap- 
plies. But  where  *  *  *  the  action 
is  founded  on  a  contract,  it  is  virtually 
ex  contractu,  although  nominally  in 
tort,  and  there  it  survives."  Lee  v. 
Hill,  87  V^  497,  12  S.   E.   1052. 

b.  Negligence. 

See  generally,  the  title  NEGLI- 
GENCE. 

Executors  to  whom  real  estate  was 
devised  in  their  representative  capacity 
for  certain  purposes  were  held  indi- 
vidually liable  to  a  person  who  was 
injured  by  falling  into  a  coal  hole  in 
a  sidewalk  in  front  .of  the  premises, 
which  negligently  failed  to  keep  prop- 
erly covered.  Belvin  v.  French,  84  Va. 
81,  3  S.  E.  891. 

c.  Retention  of  Profits  of  Land. 

See  generally,  the  ftle  TRESPASS. 

Trespass  for  the  mesne  profits  of 
land,  recovered  in  eectn^ent  against 
the  decedent,  lies  against  his  executor. 
Lee  V.  Cooke,  Gilmer  331. 
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d.  Property  Destroyed  or  Converted. 

See  generally,  the  title  DETINUE 
AND   REPLEVIN,  vol.   4,  p.   634. 

Detinue  against  an  executor  for  prop- 
erty destroyed  or  converted  by  his  tes- 
tator, or  in  the  possession  of  the  co- 
executor,  can  not  be  sustained.  Allen 
V.  Harlan,  6  Leigh  43,  29  Am.  Dec. 
205. 

e.  Fraud  in  Indudng  Contract. 

See  generally,  the  title  FRAUD 
AND   DECEIT. 

In  Boyles  v.  Overby,  11  Gratt.  202, 
it  was  held,  that  an  action  on  the  case 
for  fraud  in  selling  to  the  plaintiff  an 
unsound  slave,  which  he  was  induced 
to  purchase  by  means  oi  a  false  and 
fraudulent  warranty  of  soundness,  or 
by  means  of  a  fraudulent  concealment 
of  the  unsoundness  of  the  slave,  could 
not  be  maintained  against  the  personal 
representative  of  the  vendor.  This 
case,  however,  was  disapproved  in  Lee 
V.  Hill,  87  Va.  497,  12  S.  E.  1052,  and 
the  true  rule  was  said  to  be  that,  where 
the  cause  of  action  is  a  tort,  uncon- 
nected with  contract  and  affecting  the 
person  only,  and  not  the  estate,  the 
action  dies  with  the  person;  but,  where 
the  action  is  founded  on  contract  it  is 
virtually  ex  contractu,  though  nominally 
in  tort,  and  in  such  case,  the  action 
survives. 

f.  Breach  of  Promise  of  Marriage. 
See    generally,    the    title    BREACH 

OF  PROMISE  OF  MARRIAGE,  vol. 
2,   p.   613. 

An  action  for  breach  of  promise  of 
marriage  will  not  lie  against  the  per- 
sonal representative  of  the  promisor, 
either  at  common  law  or  under  the 
statute,  where  no  special  damages  are 
alleged  and  proved.  In  such  case,  the 
maxim  actio  personalis  moritur  cum 
persona  applies.  Grubb  v.  Suit,  32 
Gratt.  203,  34  Am.  Rep.  765;  Flint  v. 
Gilpin,  29  W.  Va,  740,  3  S.  E.  33.  See 
also,  Burton  v.  Mill,  78  Va.  468,  483. 
8.  Of  Peraonal  Representative, 
a.  Conversion  of  Property. 

See  generally,  the  title  TROVER 
AND  CONVERSION. 


Trover  may  be  sustained  against  a 
personal  representative  as  such,  al- 
though the  goods  never  came  into  his 
hands.  Ferrill  v.  Brewis,  25  Gratt.  765. 
See  also,  Va.  Code,  1887,  §  2655. 

If  an  administrator  sells  a  chattel, 
whereof  his  intestate  died  possessed, 
but  which  of  right  belonged  to  an- 
other, and  applies  the  proceeds  to  the 
payment  of  his  intestate's  debts  in*  due 
course  of  administration,  without  any 
notice  of  the  right  or  claim  of  the  true 
owner,  he  is  personally  liable  to  the 
true  owner  for  the  value  in  trover 
brought  by  the  owner  against  him. 
Newsum  v.  Newsum,  1  Leigh  86,  19 
Am.  Dec.  937.  See  also,  Martin  c. 
Stover,  2  Call  514. 

b.   Property  UnlaiwfuUy  Detained. 

See  generally,  the  title  DETINUE 
AND  REPLEVIN,  vol.  4,  p.  634. 

Detinue  for  a  chattel  lies  against  an 
executor  as  such,  provided  the  chattel 
actually  came  into  the  executor's  pos- 
session. Catlett  V,  Russell,  6  Leigh 
344;  Allen  v.  Harlan,  6  Leigh  42,  29 
Am.  Dec.  205;  Greenlee  v.  Bailey,  9 
Leigh  526. 

And  detinue  for  property  in  the  pos- 
session of  an  executor  although  it  was 
first  taken  and  detained  by  the  testa- 
tor, is  maintainable,  and  the  judgment 
and  process  should  be  against  the  exec- 
utor, and  not  against  the  estate.  Allen 
z/.  Harlan,  6  Leigh  42,  29  Am.  Dec.  205. 

K.    DISTRIBUTION. 

See  generally,  the  titles  HEIR, 
HEIRS  AND  THE   LIKE;  WILLS. 

1.    Payment  of    Debts  as  Prerequisite 
to  Distribation. 

See  ante,  "  Proceedings  by  Creditors 
against  Heirs,  Devisees,  Distributees, 
Privies  and  Legatees,"  IV,  H,  7,  g. 

An  heir  or  distributee  is  only  entitled 
to  the  residue  of  the  estate  after  the 
payment  of  the  debts  of  the  ancestor. 
Maxmeadows  Land,  etc.,  Co.  v,  Mc- 
Gavock,  96  Va.  131,  30  b.  E.  460; 
Kippen  v,  Carr,  4  Munf.  119;  Kinnaird 
V.  Williams,  8  Leigh  400,  410.  See  also, 
Edmiyids  v,  Scott,  78  Va.  720. 
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An  executor  can  not  defend  himself 
against  the  suit  of  a  creditor,  showing 
that,  before  he  had  notice  of  the  plain- 
tiffs demand,  he  paid  over  the  assets 
to  the  legatees  of  the  testator.  Kippen 
V.  Carr,  4  Munf.  119. 

W  in  his  trust  deed  to  secure  to  his 
wife's  heirs,  at  her  death,  money  turned 
over  to  her  as  the  price  of  the  prop- 
erty of  her  first  husband,  wherein  she 
had  dower,  expressly  admitted  his  ob- 
ligation "to  return  and  pay  over"  the 
amount  to  the  heirs.  Held,  that  the 
amount  was  a  debt  of  W's,  and  any 
deficiency  in  the  proceeds  of  the  trust 
property  was  payable  out  of  his  general 
estate  in  the  hands  of  his  legatees. 
Watkins  v.  Dupuy,  87  Va.  87,  12  S.  E. 
294. 

A  debtor  was  indebted  to  a  creditor 
on  several  bonds,  on  which  there  was 
a  surety.  Held,  that  a  legacy  left  to 
the  debtor  by  the  creditor  might  be 
applied  by  the  court  as  a  credit  on  the 
bond  on  which  there  was  a  surety,  no 
application  having  been  made  by  either 
the  debtor  or  creditor.  Lingle  v.  Cook, 
32    Gratt.   262. 

Where  "an  executor  or  administrator, 
without  taking  a  refunding  bond,  pays 
legacies  or  distributive  shares,  leaving 
debts  unpaid,  and  a  deficiency  of  assets 
results,  he  is  guilty  of  maladministra- 
tion, and  is  liable  as  for  a  devastavit. 
Lewis  V.  Mason,  84  Va.  731,  10  S.  E. 
529;  Morrison  v.  Lavell,  81  Va.  519; 
Edmunds  v,  Scott,  78  Va.  720;  Lewis 
V.  Overby,  31  Gratt.  601;  Cookus  v. 
Peyton,  1  Gratt.  431. 

The  fact  that  the  assets  turned  over 
to  the  legatee  would  have  been  lost  if 
retained  by  the  executor  does  not  affect 
his  liability  to  creditors.  Thus  an  ex- 
ecutor was  held  liable  for  slaves  turned 
over  to  legatees  although  they  were 
subsequently  emancipated  by  the  fed- 
eral government.  Morrison  v.  Lavell, 
81   Va.  519. 

Presumption  of  Payment  from  Lapse 
of  Time. — The  statute  of  limitations  is 
ordinarily  inoperative  to  bar  a  claim 
for  a  legacy  or  distributive  share,  yet 


lapse  of  time  may  raise  a  presumption 
of  payment  or  satisfaction.  Leake  v, 
Leake,  76  Va.  792;  Anderson  v.  Bur- 
well,  6  Gratt.  405. 

No  dealing  of  the  executor  with  a 
legatee,  or  advancement  made  to  him, 
can  in  any  manner  affect  or  modify  the 
liability  of  the  testator's  estate  to  the 
payment  of  his  debts.  Leake  v.  Leake, 
75  Va.  792. 

An  administratrix  with  the  will  an- 
nexed, who  permits  the  trustee  under 
the  will  to  take  possession  of  the  per- 
sonal property  belonging  to  the  estate 
before  the  payment  of  the  debts,  is 
guilty  of  a  devastavit,  and,  to  the  ex- 
tent of  such  property,  becomes  per- 
sonally chargeable  with  the  debts  of 
the  estate.  Lewis  v.  Mason,  84  Va.  731, 
10  S.  E.  529. 

An  administrator  paying  away  the 
assets  of  the  estate  to  distributees, 
without  notice  of  debts  or  liabilities  of 
his  intestate,  must  account  to  creditors 
for  the  amount  so  paid  away,  with  in- . 
terest.     Cookus  v.  Peyton,  1  Gratt.  431. 

Payment  before  Order  or  Decree. — 
An  executor  can  not  defend  himself 
against  the  suit  of  a  creditor  by  show- 
ing that  before  he  had  notice  of  the 
plaintiff's  demand  he  paid  over  the  as- 
sets to  the  legatees  of  the  testator,  un- 
less he  took  and  filed  a  refunding  bond 
as  required  by  law.  McGlaughlin  v, 
McGlaughlin,  43  W.  Va.  226,  27  S.  E. 
378;  Kippen  v.  Carr,  4  Munf.  119. 

2.  Assent  of  Personal  Representative, 
a.    Necessity  of  Assent. 

In  General. — Since  the  title  to  the 
testator's  personal  property  vests  in 
the  executor,  notwithstanding  direc- 
tions in  the  will  that  it  be  applied  to 
other  purposes,  the  law  imposes  upon 
every  legatee  the  necessity  of  obtaining 
the  executor's  assent  to  the  legacy  be- 
fore his  duty  to  pay  or  deliver  it  be- 
comes fixed.  Hairston  v.  Hall,  3  Call 
218;  Smith  v.  Townes,  4  Munf.  191. 

"Even  if  R.'s  remedy  had  been  sus- 
pended by  his  being  executor  as  well 
as  creditor   (which  the  court  doth  not 
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admit),  the  suspension  ceased  with  his 
death;  and  if  as  executor  he  did  not 
assent  to  the  devisees  taking  posses- 
sion, as  is  alleged,  he  could  have  main- 
tained a  suit  for  the  estate;  and  also  as 
guardian;  besides  his  right  to  sue  for 
his  own  debt  in  equity,  or  to  retain  for 
it  as  executor."  Pendleton  v.  Whiting, 
Wythe  38. 

Emancipation  of  Slave. — Slaves  eman- 
cipated by  will  can  not  maintain  an 
action  at  law  against  the  executor  to 
recover  their  freedom,  without  proving 
the  assent  of  the  executor  to  the  be- 
quest. Reid  V.  Blackstone,  14  Gratt. 
363;  Woodley  v.  Abby,  5  Call  336; 
Nicholas  v.  Burrus,  4  Leigh  301. 

b.  What  Amounts  to  Assent. 

A  testator  bequeathed  a  slave  to  an 
infant  son,  and  provided  that  his  wife 
should  hold  the  slave  for  his  son  until 
he  attained  full  age.  The  executor  de- 
livered the  slave  to  the  wife.  Held, 
that  this  was  an  assent  by  the  executor 
'  to  the  legacy  to  the  son.  Lynch  v. 
Thomas,  3  Leigh  682. 

Where  executors  or  administrators 
with  the  will  annexed,  who  are  lega- 
tees of  slaves  under  the  will,  agree  to 
a  division  of  the  slaves,  and  each  takes 
possession  of  those  allotted  to  h"m, 
this  is  an  assent  to  the  legacies  by  the 
executors  or  administrators.  Frazer  v. 
Kevil,  11  Gratt.  9. 

c.  Evidence  of  Assent. 

(1)  In  Actions  by  or  against  Personal 

Representative, 
(a)  Presumption  and  Burden  of  Proof. 

The  assent  of  the  executor  need  not 
be  proved,  where  the  legatee  had  pos- 
session during  the  lifetime  of  the  tes- 
tator.    Lowry  v.   Mountjoy,  6  Call   55. 

A  testatrix  devised  certain  slaves  to 
her  son  for  life,  and  at  his  death  to  her 
grandchildren,  with  the  provision  that, 
if  they  should  be  taken  in  consequence 
of  any  debt  due  by  the  son,  the  slaves 
should  be  divided  among  the  grand- 
children, as  soon  as  they  were  known 
to  be  out  of  the  possession  of  the  son, 
whom   she   appointed   executor   of   her 


will.  The  slaves  were  taken  and  sold 
on  an  execution  against  the  son.  HeM 
that  the  legatees  could  not  recover 
them  without  proving  the  assent  of 
the  executor  to  the  legacy.  Hairston 
i\  Hall,  3  Call  218. 

(b)  Competency. 

A  legatee  suing  for  a  slave  specific- 
ally bequeathed,  may  prove  by  the  ex- 
ecutor, if  he  has  no  objection  to  being 
examined,  his  assent  to  the  legacy;  but 
he  can  not  prove  by  him  that  the  tes- 
tator had  title  to  the  slave,  and  could 
bequeath  it.  Smith  v.  Townes,  4  Munf. 
191. 

(c)  Sufficiency. 

In  an  action  of  law,  brought  by  one 
of  a  certain  lot  of  slaves,  who  was  un- 
der twenty  at  testator's  death  and 
thirty-one  at  the  time  of  the  action, 
to  recover  his  freedom,  the  defendant 
demurred  to  the  evidence,  which  con- 
sisted of  the  testator's  will;  proof  that 
the  executor,  not  long  after  testator's 
death,  assented  to  a  liberation  of  four 
slaves  who  were  then  by  the  will  en- 
titled to  freedom;  proof  that,  in  the 
opinion  of  witnesses,  and  as  the  exec- 
utor himself  had  said,  in  open  court, 
the  testator's  estate,  other  than  his 
slaves,  was  amply  sufficient  for  pay- 
ment of  his  debts,  though  the  execu- 
tor's accounts  of  administration  had 
never  been  settled;  and  proof,  that  the 
pauper  plaintiff  was,  in  the  executor's 
presence,  sold  under  execution  on  a 
judgment  against  the  executor  for  a 
debt  of  the  testator,  under  which  sale 
defendant  claimed.  Held,  from  such 
evidence,  stated  in  the  demurrer  to  the 
evidence,  the  assent  of  the  executor  to 
the  emancipation  of  the  plaintiff  under 
his  testator's  will,  might  fairly  be  in- 
ferred; and,  therefore,  the  plaintiff  was 
entitled  to  judgment  of  freedom. 
Nicholas  v.  Burruss,  4  Leigh  289. 

In  a  given  case  it  appeared,  that  be- 
fore a  deed  to  a  purchaser,  a  payment 
had  been  made  to  the  father  on  ac- 
count of  his  legacy,  and  a  receipt  given, 
stating    that     the     money     paid    "was 
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passed  to  the  credit  of  Mrs.  L.  W.,  ex- 
ecutrix of  D.  W.,  deceased."  Held, 
such  payment  did  not  show  an  assent 
by  the  executrix  to  her  own  or 
the  daughter's  legacy.  Burchard  v, 
Wright,  11  Leigh  463. 
(2)  In  Action  between  Contestins^ 
Legatees. 
Where  the  plaintiff  and  defendant 
claim  under  the  same  executory  be- 
quest, and  a  case  is  agreed,  submitting 
the  right  to  be  adjudged,  according  to 
the  legal  construction  of  the  will,  with- 
out saying  anything  about  the  execu- 
tor's assent  to  the  legacy,  the  court 
will  assume  such  assent  between  the 
present  parties.  Royall  v.  Eppes,  2 
Munf.   479. 

(L  Operation  and  Effect  of  Assent. 

(1)  Legatee  May  Sue. 

In  His  Own  Name. — A  specific  arti- 
cle of  personal  property  may  be  be- 
queathed, though  not  in  the  testator's 
possession  at  the  date  of  his  will,  or 
at  the  time  of  his  death;  so  that  upon 
the  assent  of  the  executor,  the  legatee 
may  sue  for  it  in  his  own  name.  Smith 
V,  Townes,   4  Munf.   191. 

May  Sue  Executor. — Where  the  ex- 
ecutor has  assented  to  a  specific  leg- 
acy and  waived  a  refunding  bond,  the 
legatee  may  maintain  an  action  at  com- 
mon law  against  the  executor  for  its 
recovery.  But  the  intention  to  waive 
the  refunding  bond  must  be  very  clear. 
Nelson  v.  Cornwell,  11  Gratt.  724. 

(2)  Property  Not  Subject  to  Execution 
on  Judgment  against  Executor. 

See  generally,  the  title  EXECU- 
TIONS, ante,  p.  416. 

After   the   assent   of   an   executor   to 
a     specific     legacy     the     property     is  I 
changed,    and    a    creditor    obtaining    a  \ 
judgment  against  the  executor,  can  not 
levy   an   execution   upon    the    property  i 
in  the  hands  of  the  legatee.     He  may  | 
pursue  the  executor  at  law,  or  follow 
the  property  in  equity,  making  all  the 
legatees  parties.     Burnley  v.   Lambert, 
1  Wash.  308,  cited  in  Woodley  v.  Abby, 
5  Call  336;  Lewis  v.  Bacon,  3  Hen.  & 


M.  89;  Gordon  v.  Justices  of  Freder- 
ick, 1  Munf.  1,  21;  Whitehorn  v.  Hines, 
1  Munf.  585;  Hopkirk  v.  Dennis,  2 
Munf.  326,  328;  Gallego  v.  Attorney 
General,  3  Leigh  450,  24  Am.  Dec.  650; 
Nicholas  v.  Burruss,  4  Leigh  289,  303; 
Burchard  v.  Wright,  11  Leigh  463;  Da- 
vis V,  Newman,  2  Rob.  466,  49  Am. 
Dec.  764;  Hurst  v.  Morgan,  31  W.  Va. 
521,  8  S.  E.  285;  Wilcocks  v.  Phillips, 
25  Fed.  Cas.  1201. 

(3)  Enurement. 

A  testator  bequeathed  slaves  to  his 
son  for  life,  remainder  to  his  son's 
children.  The  executor,  being  appre- 
hensive that  the  son  would  sell  the 
slaves  to  persons  who  would  carry 
them  out  of  the  state,  applied  to  a 
court  of  chancery  to  restrain  the  son 
from  so  doing,  and  to  compel  him  to 
give  security  that  the  property  would 
be  forthcoming  at  his  death  for  the 
legatees  in  remainder,  the  executor  al- 
leging that  he  had  never  assented  to 
the  legacy,  and  the  legatee  for  life  al- 
leging that  he  had  assented  thereto. 
Held,  that  if  the  executor  had  not  as- 
sented to  the  legacy,  he  had  a  plain 
remedy  at  law  to  recover  the  subject; 
and  if  he  had  assented  to  it  to  the  leg- 
atee for  life,  that  assent  enured  to  the 
benefit  of  the  legatees  in  remainder, 
and  though  they  might,  the  executor 
could  not,  ask  the  aid  of  the  court  to 
secure  the  subject  to  the  legatees  in 
remainder.  Bishop  v.  Bishop,  2  Leigh 
484. 

Where  executors  or  administrators 
with  the  will  annexed  are  legatees  of 
slaves  under  the  will,  and  slaves  are 
given  to  one  of  these  legatees  for  life, 
and  if  he  should  die  without  heirs, 
then  over  to  a  grandson  of  the  testator, 
the  assent  to  the  legacy  in  favor  of  the 
first  taker  is  an  assent  in  favor  of  the 
contingent  legatee  over.  Frazer  v. 
Bevill,  11  Gratt.  9. 

3.  Time  of  Distribution. 

The  widow's  rights,  if  any,  in  the  as- 
sets of  a  testator's  estate,  must  be  de- 
termined before  the  assets  are  decreed 
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to  the  residuary  legatees.     Garland  v. 
Garland,  2  Va.  Dec.  351. 

An  intestate's  widow  filed  a  bill  for 
the  distribution  of  his  personal  estate 
against  the  administrator  and  his  sure- 
ties, alleging  that  the  administrator 
had  left  the  estate,  and  making  the 
agent  of  the  administrator  a  party. 
The  widow  stated  in  her  bill  that  she 
understood  that  the  administrator  had 
left  funds  in  the  hands  of  his  agent 
for  the  payment  of  his  debts.  Upon 
the  death  of  the  agent,  the  bill  was  re- 
vived against  his  executrix  and  it  ap- 
peared from  her  answer,  that  whether 
there  were  funds  of  the  administrator 
in  her  hands  to  which  the  widow  was 
entitled  must  depend  on  the  result  of 
an  account.  Held,  that  the  widow  was 
entitled  to  a  decree  against  the  ad- 
ministrator and  his  sureties  without 
waiting  for  such  account  to  be  stated. 
Moore  v.  George,  10  Leigh  228. 

A  suit  pending  against  the  executor 
for  more  than  his  testator's  estate   is  | 
worth,  within  twenty  years  before  suit  I 
brought    against    him    by    legatees    or  I 
distributees  for  their  share  of  the  es- 1 
tate,  would  rebut  any  presumption   of 
payment,   arising   from   lapse    of   time,  | 
against    their     demand,    for    until    the 
debts  are  paid  they  have  no  claim  to 
the  estate.     Winston  v.  Street,  2   Pat. 
&   H.   169. 

4.    To    Whom    Distribution    May    Be 

Made, 
a.  Shares  of  Infants. 

Until  a  legacy  is  payable,  the  exec- 
utor can  not  relieve  himself  and  his 
sureties  from  responsibility  for  it,  by 
paying  over  the  legacy  to  the  guardian 
of  the  legatee;  and  if  the  executor  is 
also  the  guardian  of  the  legatee,  he 
can  not  elect  to  hold  the  legacy  as 
guardian,  before  it  is  payable,  so  as  to 
relieve  his  sureties  as  executor,  and 
charge  his  sureties  as  guardian. 
Swope  V.  Chambers,  2  Gratt.  319. 

In  1859  a  testator  gave  his  estate 
to  his  widow  and  six  children  as  in  the 
case  of  intestacy,  directing  that  those 


•of  his  children  who  had  not  been  edu- 
cated should  be  educated  out  of  the 
general  fund  at  the  charge  of  the  es- 
tate. At  the  end  of  the  year,  the  ex- 
ecutors turned  over  the  land,  slaves 
and  other  personal  estate  to  the  widow, 
one  daughter,  who  was  of  age,  and  the 
guardian  of  the  five  minor  children, 
who  agreed  to  hold  it  all  together,  to 
be  managed  by  the  guardian  for  the 
support  and  maintenance  of  the  widow 
and  children  and  the  education  of  the 
minor  children  as  far  as  necessary  for 
such  purpose,  the  widow  and  children 
to  live  on  the  land.  They  acted  under 
this  agreement  until  1868.  Held,  that, 
as  the  agreement  was  obviously  bene- 
ficial to  the  infants,  a  court  of  equity 
would  have  approved  and  confirmed  it 
Hanrtah  v.  Boyd,  25  Gratt  692. 

An  administrator  sold  a  part  of  the 
estate  of  his  intestate  to  the  guardian 
of  a  minor  distributee  of  the  estate. 
It  was  agreed  between  the  guardian 
and  the  administrator  that  payment 
should  be  made  by  the  appropriation 
of  money  in  the  administrator's  hands 
due  the  ward.  Accordingly,  the  guard- 
ian, as  such,  receipted  to  the  adminis- 
trator for  money  due  his  ward  as 
having  been  actually  paid  by  the  admin- 
istrator to  him.  Held,  that  the  said  ad- 
ministrator was  personally  liable  to 
the  administrator  of  the  minor  for  the 
amount  of  such  payment.  Asberry  r. 
Asberry,   33   Gratt.   461. 

b.  Shares  of  Absent  or  Unknown  Leg- 
atees and  Distributees. 

In  a  suit  by  certain  heirs  of  a  per- 
son having  an  equitable  interest  in  an 
estate  against  the  executrix  of  the  per- 
son who  held  the  legal  title,  and  who, 
in  his  lifetime,  had  conveyed  the  es- 
tate to  bona  fide  purchasers  without 
notice,  one  of  the  heirs  not  having 
been  heard  of  for  seventeen  years,  and, 
being  then  an  infant,  her  share  was 
divided  among  the  other  heirs,  upon 
their  executing  bonds  payable  to  the 
judge  and  his  successors  in  office,  with 
condition    to    indemnify    the    executrix 
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against  the  claim  of  the  absent  heir. 
Norman  v.  Cunningham,  5  Gratt.  63. 
Where  there  is  no  hand  to  receive 
a  legacy,  the  executor  should  invest 
it  in  an  interest-bearing  fund,  or  bring 
it  into  court  to  be  so  invested.  Lyon 
V.   Magagnos,  7  Gratt.  377. 

c.  To  Trustee. 

A  testator  gave  his  property  to  his 
wife  for  life,  and  at  her  death  to  be 
divided  equally  among  his  five  chil- 
dren, two  of  whom  were  daughters. 
He  then  directed  whatever  portion 
came  to  the  daughters  to  be  "put  into ' 
the  hands  of  trustees  of  their  own 
choosing,  requiring  them  to  give  am- 
ple security  for  the  faithful  perform- 
ance of  the  trust  committed  to'  them," 
and  afterwards  directed:  "Should  any 
of  my  children  die  without  an  heir  of 
their  body,  it  is  my  desire  that  what- 
ever may  be  then  left,  of  what  they 
have  received  from  my  estate,  revert 
to  the  same,  with  such  restrictions  in 
regard  to  my  daughters  that  may  be 
entitled  to  a  portion,  as  hereinbefore 
provided."  One  of  the  daughters  mar- 
ried, and  during  the  pendency  of  a 
friendly  suit  for  partition  of  the  tes- 
tator's estate,  but  before  any  portion 
was  actually  assigned  to  her,  united 
with  her  husband,  who  was  insolvent, 
in  a  deed  conveying  whatever  interest 
she  might  be  entitled  to  under  the 
will  of  her  father,  to  a  trustee,  to  se- 
cure certain  debts  of  her  husband 
named  in  the  deed.  Held,  that  the 
executor  of  the  testator  had  no  power 
under  the  will  to  pay  the  daughter's 
legacy  to  any  one  except  a  trustee 
chosen  and  qualified  as  the  will  di- 
rected, and  if  the  daughter  had  the 
right  to  convey  it  at  all,  she  could 
only  do  so  with  the  concurrence  of  her 
trustee,  and  therefore  the  deed  of 
trust  was  a  nullity.  Christian,  J.,  dis- 
senting. Haymond  v,  Jones,  33  Gratt. 
317. 

d.  GuardiaiL 

See  generally,  the  title  GUARDIAN 
AND  WARD. 


A  legacy  from  a  father  to  his  daugh- 
ter, payable  a  certain  amount  within 
twelve  months  after  August,  1877,  and 
the  balance  at  the  discretion  of  the 
executors,  out  of  the  profits  of  the  es- 
tate, was  held,  to  have  been  discharged 
by  the  payment  to  the  daughter's 
guardian,  in  depreciated  currency  un- 
der the  act  of  1781.  Yates  v.  Salle, 
Wythe  163.  See  also,  Shriver  v.  Garri- 
son, 30  W.  Va.  456,  4  S.  E.  660. 

A  guardian  has  control  over  his 
ward's  interest  in  a  bond  executed  to 
an  executor  and  transferred  by  him  to 
the  guardian  as  a  part  of  the  ward's 
estate.  He  may  receive  money  paid 
thereon,  he  may  sue  and  recovei 
thereon  in  the  name  of  the  executoi 
for  his  own  use  as  guardian,  and  th€ 
executor  can  not  prevent  it;  or  he  may 
sell  and  transfer  it.  Hunter  v.  Law- 
rence, 11  Gratt.  111. 

e.  Committee  of  Insane  Distributee. 

An  administrator  as  such,  being  in- 
debted to  an  insane  distributee,  offered 
to  g^ve  the  committee  of  such  distrib- 
utee his  bond  for  such  indebtedness 
-  nd  the  committee  accepted  such  offer 
and  the  administrator  executed  to  the 
committee  his  bond  and  the  latter  gave 
him  a  receipt,  reciting  therein  that  the 
note  of  the  administrator  had  been 
received  for  the  amount  of  such  in- 
debtedness and  the  administrator,  in  a 
subsequent  ex  parte  settlement  of  his 
administration  accounts,  was  credited 
with  the  amount,  but  the  bond  was 
never  paid  and  the  administrator,  hav- 
ing died  and  his  estate  found  to  be 
insolvent,  the  bond  will  not  be  held 
to  be  a  payment  of  the  indebtedness 
and  the  sureties  on  the  administration 
bond  will  be  made  liable  therefor  to 
the  representatives  of  such  distributee. 
Hoge  V.  Vintroux,  21  W.  Va.  1. 

f.  Liability  for  Payment  to  Improper 

Party. 

L.  died  in  1840,  and  by  his  will  said: 
"I  give  to  my  niece  E.,  wife  of  B.,  the 
sum  of  $400,  which  said  sum  I  wish 
put  to  interest  and  that  paid  to  E.  an- 
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nually  during  the  lifetime  of  her  hus- 
band, B.,  and  at  his  death,  should  she 
be  the  longest  liver,  then  I  wish  the 
principal  paid  over  to  her,  said  E." 
S.,  the  executor  of  L.,  paid  the  interest 
to  E.  until  1862,  when  he  died.  B.,  the 
administrator  of  S.,  in  April,  1863,  paid 
to  the  administrator  de  bonis  non  of 
L.  the  $400  and  interest  in  confederate 
money.  E.  died  in  1866,  leaving  her 
husband  surviving  her.  Held,  the  pay- 
ment by  B.  to,  the  administrator  de 
bonis  non  of  L.,  was  no  satisfaction  of 
the  legacy  as  to  B.,  but  the  estate  of 

5.  was  liable  to  pay  it,  principal  and 
interest,  and  B.  being  the  only  child  of 
S.,  and  having  ample  assets,  the  decree 
might  be  against  him  personally.  Stark 
V.  Lipscomb,  29  Gratt.  322. 

6.  Mode  and  Su£Bciency  of  Payment  or 

Delivery. 

a.  Presumption  as  to  Payment. 

A  suit  pending  against  the  executor 
for  more  than  his  testator's  estate  is 
worth,  within  twenty  years  before  suit 
brought  against  him  by  legatees  or  dis- 
tributees for  their  share  of  the  estate, 
would  rebut  any  presumption  of  pay- 
ment, arising  from  lapse  of  time, 
against  their  demand,  for  until  the 
debts  are  paid  they  have  no  claim  to 
the  estate.  Winston  v.  Street,  2  Pat. 
&   H.    169. 

b.  Credit    of    Individual — Demand    of 
Personal  Representative. 

General  Consideration. — A  debt  due 
an  administrator  individually  from  a 
distributee  may,  in  equity,  be  allowed 
as  a  payment  on  that  distributee's 
share  of  the  estate.  Preston  v.  Davis, 
102  Va.  178,  45  S.  E.  865. 

A  debt  due  to  the  executor  individ- 
ually from  a  legatee  may  be  insisted 
on  as  part  payment  of  the  legatee's 
legacy.  Hooper  v.  Hooper,  32  W.  Va. 
526,  9   S.   E.  937. 

But  an  instrument,  signed  by  the 
heirs  at  law  and  distributees,  approv- 
ing of  the  manner  in  which  the  admin- 
istrator   had    administered    the    estate, 


"by  paying  the  expenses"  of  the 
widow  "and  her  family,  and  the  tuition 
and  other  expenses  of  her  children 
while  at  school,  and  charging  the  said 
disbursement  to  the  estate,"  and  re- 
questing the  commissioner  to  allow 
disbursements  as  charged  by  the  ad- 
ministrator, does  not  sanction  the  con- 
duct of  the  administrator  in  bringing 
into  the  administration,  as  a  credit  on 
the  shares  of  the  other  distributees,  an 
individual  demand,  having  no  connec- 
tion with  the  estate,  which  he  held 
against  one  distributee.  Preston  v. 
Davis,  102  Va.  178,  45  S.  E.  865. 

Where  a  distributee  purchased  slaves 
at  an  executor's  sale,  but  suit  was  not 
brought  on  the  bond  for  the  price  until 
twelve  years  after  it  was  given,  and 
six  years  after  the  death  of  the  exec- 
utor to  whom  it  was  given,  and  no  ac- 
count of  the  executorship  was  ever 
rendered,  and  suit  was  brought  against 
the  administrator  of  the  executor  in 
the  same  year  to  compel  such  settle- 
ment, and  execution  on  the  judgment 
was  levied  on  the  slaves  voluntarily 
conveyed  by  the  distributee,  it  was 
held,  on  a  bill  by  such  voluntary  donee 
to  enjoin  the  sale  of  the  slaves  until 
the  distributive  share  of  the  donor 
should  be  ascertained  and  set  off 
against  the  judgment,  that,  if  the  slaves 
so  levied  on  were  sold,  the  amount 
made  on  the  execution  by  such  sale. 
and  not  their  estimated  value,  should 
be  allowed  on  account  of  the  judg- 
ment.    Hickerson  v.  Helm,  2  Rob.  628, 

Judgment  Paid  as  Surety. — Where 
an  executor,  as  surety,  has  paid  a  valid 
judgment  against  a  distributee,  he  is 
entitled  to  charge  the  amount  of  such 
judgment  against  the  share  of  such 
distributee.  Boyd  v.  Townes,  79  Va. 
118. 

Debts  Due  from  Guardian  of  Leg- 
atee or  Distributee. — The  debt  of  a 
guardian  of  a  distributee  to  an  admin- 
istrator individually  can  not  be  set 
off  against  the  share  of  the  distributee 
which  has  been  decreed  to  be  paid  by 
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the  administrator  to  the  guardian. 
Shriver  v.  Garrison,  30  W.  Va.  456,  4 
S.  E.  660. 

€.  Pajrment  in  Bonds. 

Where  an  executor  is  directed  by  the 
will  to  sell  the  entire  estate  of  his  tes- 
tator, real  and  personal,  and  to  dis- 
tribute the  surplus,  after  the  payment 
of  debts,  among  the  legatees,  he  may 
assign  the  bonds  taken  for  the  pur- 
chase money  to  the  legatees,  and  be 
discharged  to  such  extent,  the  bonds 
appearing  to  have  been  well  secured 
when  taken  and  to  be  due  from  re- 
sponsible persons.  Guerrant  v.  John- 
son, 4  Munf.  360.  See  ante,  "Guard- 
ian," IV,  K,  4,  d. 

Bond  of  Principal — Administrator. — 
An  administrator,  being  indebted  to  an 
insane  distributee  of  his  intestate's  es- 
tate, gave  the  committee  of  such  dis- 
tributee his  bond  for  such  distributee's 
share  of  the  estate,  and  took  a  re- 
ceipt reciting  that  the  note  of  the  ad- 
ministrator had  been  received  for  the 
amount  of  such  indebtedness,  and  the 
administrator,  in  a  subsequent  ex  parte 
settlement  of  his  accounts,  was  cred- 
ited with  such  amount.  Held,  that  the 
sureties  in  his  administration  bond, 
on  his  insolvency  without  payment 
thereof,  were  liable  for  such  amount, 
and  that  the  bond  would  not  be 
deemed  a  payment.  Hoge  v.  Vintroux, 
21  W.  Va.  1. 

d.   Payment  out  of  Private  Estate  of 
Executor. 

A  parol  agreement,  by  an  executor, 
to  pay  a  legacy  out  of  his  own  estate, 
is  not  void  under  the  act  to  prevent 
frauds  and  perjuries,  if  a  decree  was 
previously  obtained  for  the  legacy  to 
be  satisfied  out  of  certain  property  ap- 
pointed by  the  testator;  for  part  of 
which  property  the  executor  was  ac- 
countable under  the  decree,  and  re- 
sponsible de  bonis  propriis;  and  such 
agreement  was  made  in  consideration 
of  forbearance  to  enforce  the  decree. 
Patton  V.  Williams,  3  Munf.  59. 


c.  Depreciated  Currency. 

A  legacy  from  a  father  to  his  daugh- 
ter, payable  a  certain  amount  within 
twelve  months  after  August,  1777,  and 
the  balance  at  the  discretion  of  the 
executors,  out  of  the  profits  of  the  es- 
tate, is  discharged  by  the  payment  to 
the  daughter's  guardian,  in  depreciated 
paper  money,  under  the  act  of  1781, 
providing  that,  in  all  cases  of  payment 
in  paper  currency  of  any  debt,  contract 
or  obligation  whatsoever,  the  party 
paying,  or  on  whose  account  the 
money  shall  have  been  paid,  shall  have 
full  credit  for  the  nominal  amount  of 
the  payment.  Yates  v.  Salle,  Wythe 
163. 

Confederate  Money. — Where  the  leg- 
atee owned  an  absolute  estate  in  the 
legacy  payable  in  good  money,  it  was 
held,  that  a  payment  thereof  in  con- 
federate money  was  void.  Stark  v. 
Lipscomb,  29  Gratt.  322. 

A  testator  by  his  will  gave  his 
widow  a  tract  of  land  for  life,  and  di- 
rected that  at  her  death  it  should  be 
sold  and  that  two-thirds  of  the  pro- 
ceeds should  go  to  his  brother  and  the 
balance  to  other  relatives.  In  1857,  in 
a  friendly  suit  in  which  all  persons  in- 
terested were  parties,  there  was  a  de- 
cree for  the  sale  of  the  land  on  a 
credit  of  one,  two  and  three  years. 
In  1859,  the  sale  was  confirmed,  and 
the  executor  appointed  a  commissioner 
to  collect  the  interest  on  the  bonds 
and  pay  the  same  to  the  widow.  In 
1863,  an  order  was  entered  in  the  cause 
to  collect  the  bonds  and  invest  in  con- 
federate bonds,  and  the  report  of  the 
collection  and  investment  was  con- 
firmed by  a  decree  which  also  di- 
rected the  confederate  bonds  to  be  as- 
signed to  the  widow  for  life  upon  giv- 
ing security.  Of  these  proceedings, 
the  widow  had  no  notice;  and  when 
the  bond  was  tendered,  she  refused  to 
receive  it.  In  1866.  she  filed  a  petition 
for  rehear'ng,  and  excepted  to  the  re- 
port. In  1873,  her  petition  was  dis 
missed  and  she  appealed.  Held,  that 
the  decree  of  1863  was  erroneous,  be 
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cause  it  was  without  notice  to  tlte 
widow,  and  because  it  permitted  the 
purchaser  to  pay  his  debt  in  a  depre- 
ciated currency.  Purdie  v.  Jones,  32 
Gratt.  827. 

f.  Application  of  Pa3niients. 

Where  the  husband  gives  a  receipt 
for  £200  in  part  of  a  bequest  to  his 
wife,  the  payment  should  be  applied 
to  the  principal,  and  not  to  the  inter- 
est.    Gary  v.  Macon,  4  Gall  605. 

g.  Equalization. 

A  testator  gave  his  widow  the  inter- 
est on  $5,000  for  life,  and  the  residue 
to  his  three  daughters.  A.,  B.  and  C. 
His  widow  bought  his  real  estate,  G. 
and  husband  going  security  for  the  de- 
ferred payments;  and,  by  agreement, 
her  $5,000  was  invested  in  the  real  es- 
tate, which  was  to  be  liable  for  those 
payments  at  her  decease.  For  default 
of  payment  fifteen  years  latter  the  real 
estate  was  sold,  and  was  bought  by  G., 
who  paid  part,  and  gave  bonds  for  the 
deferred  payments.  For  similar  de- 
fault five  years  later  the  real  estate 
was  again  sold,  and  the  proceeds  or- 
dered to  be  paid  to  A.  and  B.,  to  equal- 
ize them  with  G.,  who  had  received 
her  share  of  the  estate.  Before  this 
was  done  the  widow  died  and  the 
$5,000  fell  in;  but  it  appeared  that  if 
this  sum  were  divided,  and  paid  from 
the  proceeds  of  the  last  sale,  the  re- 
mainder would  be  inadequate  to  pay 
the  amounts  due  A.  and  B.  for  equal- 
ization, and  that  the  whole  of  such 
proceeds  would  not  pay  G/s  obliga- 
tion for  the  sale  to  her.  Held,  that  the 
payments  to  A.  and  B.  should  be  first 
made  from  the  fund  arising  from  the 
last  sale.  Mosby  v.  Withers,  89  Va. 
160,  15  S.  E.  B57. 

In  a  division  of  slaves  among  lega- 
tees, if  those  allotted  to  some  of  them 
be  valued  at  more,  and  to  others  at 
less,  than  their  respective  shares;  and 
the  commissioners  making  the  division 
direct,  that  each  person  whose  allot- 
ment is  too  large  shall  pay  a  surplus, 
without  designing  to  whom;  it  seems 


that  such  payments  are  to  be  made  to 
the  executor,  and  by  him  to  the  other 
legatees,  so  as  to  make  the  division 
equal;  and  he  is  accountable  if  he  de- 
livers the  slaves  allotted  to  any  lega- 
tee, without  receiving  the  surplus  pay- 
able from  him  to  her.  Sheppard  v. 
Starke,  3  Munf.  29. 

h.  Evidence  of  Payment  or  Delivery. 

A  testator  having  a  leasehold  estate 
producing  a  yearly  rent,  bequeaths  to 
his  father  $50  per  annum  during  his 
life,  to  be  paid  out  of  the  rent,  and  to 
his  wife  one-half,  and  to  his  daughter 
the  other  half,  of  the  rent  remaining 
after  paying  the  legacy  to  his  father. 
The  wife  is  appointed  executrix,  and 
qualifies  as  such.  Afterwards  she  sells 
the  leasehold  estate,  and  makes  a  deed 
in  her  individual  name  (not  calling  her- 
self executrix)  transferring  to  the  pur- 
chaser all  her  right,  title,  interest  and 
property  in  the  premises.  On  a  bill 
by  the  daughter  against  the  purchaser, 
held,  the  execution  of  the  deed  by  the 
executrix  in  her  individual  name  does 
not  prove  that  the  act  was  done  in  the 
character  of  legatee,  and  she  must  be 
considered  as  holding  as  executrix  at 
the  time  of  the  deed,  unless  there  be 
evidence  establishing  that  she  had  pre- 
viously taken  as  legatee.  Burchard  v. 
Wright,  11   Leigh  463. 

L   Interest  on   Legacies  and   Distribu- 
tive Shares. 

See  generally,  the  title  INTEREST. 

Where  the  husband  of  a  legatee  de- 
clined, during  the  Revolutionary  War, 
to  take  her  legacy  when  offered  by  the 
executor,  partly  in  certificates  and 
partly  in  money,  saying  that  he  had 
rather  it  should  remain  in  the  hands 
of  the  executor  until  the  surviving  son 
of  the  testator  came  of  age,  interest 
was  thereby  suspended;  and  the  sur- 
viving son  will  be  allowed  a  year  after 
coming  of  age  to  look  into  his  affairs, 
before  the  legacy  begins  to  bear  inter- 
est again.     Gary  v.  Macon,  4  Gall  605. 

An  executor  is  not  chargeable  with 
interest  on  a  legacy  payable  to  an  in- 
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fant,  until  a  guardian  has  been  ap- 
pointed, and  he  has  received  notice  of 
such  appointment.  Cavendish  v.  Flem- 
ing, 3  Munf.  198. 

Where  a  legacy  is  left  in  trust  and 
the  trustee  refuses  to  act,  the  executor 
is  not  bound  to  pay  the  legacy  until  a 
new  trustee  is  appointed  by  the  court 
of  chancery,  and  he  is  not  chargeable 
with  interest,  until  after  the  decree. 
Johnson  v.  Mitchell,  1   Rand.  209. 

An  executor,  who  is  the  residuary 
legatee,  is  bound  to  pay  interest  on 
legacies  left  by  his  testator,  though  no 
demand  has  been  made  for  them  for 
fourteen  years,  though  during  all  that 
time  the  legatees  have  been  dead,  and 
there  has  been  no  administration  on 
their  estates,  and  though  the  executor 
did  not  know,  and  had  no  means  of 
knowing,  whether  they  were  alive  or 
dead,  or  where  they  resided  in  their 
lifetime.  Bourne  v,  Mechan,  1  Gratt. 
292. 

Where  an  executor  during  the.  Civil 
War  did  not  apply  to  the  court  for  re- 
lief, or  to  have  the  funds  invested,  he 
is  chargeable  with  interest  on  legacies 
with  respect  to  funds  kept  and  used  by 
him,  although  he  and  the  legatees  were 
in  different  states,  in  the  absence  of 
proof  that  he  was  prevented  by  the 
war  from  deriving  any  profit  from  the 
funds,  or  that  he  and  the  legatees  were 
separated  by  hostile  armies.  Sharpe 
V.  Rockwood,  78  Va.  24. 

A  testator  directed  his  executors  to 
set  apart  so  much  of  his  property,  not 
specifically  bequeathed,  as  they  might 
think  sufficient  to  produce  an  annual 
income,  by  rent  or  interest,  of  $2,000, 
which  amount  he  desired  them  to  pay 
in  the  following  manner,  namely,  the 
sum  of  $500  annually  to  his  sisters  and 
niece,  to  be  paid  to  each  of  them  for 
life.  The  executors  failed  to  set  aside 
the  property  as  directed,  and  died 
wholly  insolvent  and  largely  indebted 
to  the  estate.  In  a  suit  by  one  of  the 
annuita^nts  against  the  administrator 
de  bonis  non,  she  claimed  not  only  the 


principal,  which  the  executors  failed  to 
pay  her,  but  interest  thereon.  Held, 
that  to  decree  for  such  interest  against 
the  administrator  de  bonis  non,  thereby 
diminishing  the  estate  of  the  residuary 
devisees  and  legatees,  was  erroneous. 
Adams  v.  Adams,  10  Leigh  527. 

Where  a  testator,  in  his  will,  makes 
advancements  to  his  children,  and  di- 
rects that  they  shall  be  charged  inter- 
est thereon,  it  is  proper  to  charge  such 
interest  in  making  distribution  of  his 
estate.  Hays  v.  Freshwater,  47  W.  Va. 
217,  34  S.  E.  831. 

A  testator  gav«  $1,000  to  each  of 
thirteen  children;  directed  his  execu- 
tors to  sell  his  whole  estate  when  they 
should  think  most  expedient;  and,  out 
of  the  proceeds,  to  pay  first  his  debts, 
and  then  these  legacies,  agreeably  to 
seniority;  and  gave  the  whole  surplus 
to  the  same  thirteen  legatees.  There 
being  no  other  provision  for  these  chil- 
dren, it  was  held,  that  interest  should 
be  allowed  on  these  legacies  from  the 
testator's  death.  Hite  v.  Hite,  2  Rand. 
409. 

Where,  at  the  time  of  the  final  ac- 
counting of  an  administrator,  the  debts 
were  all  paid,  and  the  distributees  all 
of  age,  and  there  was  no  reason  why 
they  should  not  be  paid  the  amounts 
due  them,  but  the  administrator  never- 
theless persistently  refused  to  pay  such 
amounts  and  compelled  the  distributees 
to  resort  to  the  courts  to  enforce  pay- 
ment, it  was  held,  that  the  distributees 
were  entitled  to  interest  against  the 
administrator  from  the  date  of  the  final 
settlement.  Preston  v.  Davis,  102  Va. 
178,  45  S.  E.  865. 

j.  Advancements. 

Where  a  reasonable  allowance  by  an 
administrator  for  the  support  of  infant 
distributees  exceeds  the  entire  income 
of  the  estate,  no  part  of  such  income 
should  be  charged  in  favor  of  the  dis- 
tributees against  the  administrator,  and 
the  principal  only  should  be  treated  as 
the  subject  of  distribution.  Jackson  v. 
Jackson,  1  Gratt.  143. 
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6.  Enforcement  of  Distribution. 

a.  Nature  of  Suit. 

Sec  generally,  the  tide  CREDIT- 
ORS' SUITS,  vol.  3,  p.  780. 

A  suit  of  distributees  to  ascertain  and 
pay  the  debts  of  the  estate,  and  to  dis- 
tribute the  surplus,  is  substantially  a 
creditor's  suit.  Norvell  v.  Little,  79 
Va.  141. 

b.  Ris^ht  to  and  Scope  of  Relief. 

A  creditor  of  an  absent  debtor,  who 
is  one  of  the  heirs  and  distributees  of 
a  deceased  intestate  in  Virginia,  may 
go  into  a  court  of  equity,  for  the  pur- 
pose of  having  a  division  and  distribu- 
tion of  the  estate  of  the  decedent,  and 
of  procuring  payment  of  his  debt,  out 
of  the  share  of  the  absent  debtor,  in 
the  estate.  Moores  v.  White,  3  Gratt. 
139. 

Distributees  of  a  decedent  may  main- 
tain a  bill  in  equity  to  assert  their 
rights  in  the  decedent's  estate,  though 
they  cannot  have  distribution  thereof 
without  having  the  executor  or  admin- 
istrator of  the  decedent  before  the 
court  as  a  party  to  the  cause.  Hans- 
ford V.  Elliott,  9  Leigh  79. 

The  fact,  that  an  ex  parte  settlement, 
made  by  an  executor,  must  be  sur- 
charged and  falsified,  before  the  pay- 
ment of  a  certain  legacy  can  be  en- 
forced, will  not  justify  the  legatee  in 
instituting  a  suit  to  recover  such  a 
legacy,  before  it  is  payable.  Rowland 
V.   Rowland,  11  W.  Va.  262. 

A  suit  in  chancery  being  brought  by 
legatees  against  the  executors  and 
widow  of  the  testator,  for  a  settlement 
of  the  administration  account,  and  dis- 
tribution of  the  personal  estate  among 
the  plaintiffs;  if  it  appears  that  the 
widow  has  not  fully  received  her  share, 
the  court  should  not  dismiss  the  bill  as 
to  her,  but  decree  in  her  favor  the  sum 
to  which  she  appears  entitled.  Ball  v. 
Ball,  3   Munf.  279. 

Where  a  widow  is  executrix  of  the 
will  of  her  late  husband,  and  claims 
certain  real  estate  under  the  will  as  a 
devisee  therein,  and  also  claims  it  as 


her  individual  property  upon  a  result- 
ing trust,  as  against  her  husband's  es- 
tate, she  may  set  up  her  individual 
claim  to  the  property  in  a  bill  filed  by 
her  to  construe  the  will,  and  settle 
the  estate.  Cresap  v.  Cresap,  54  W. 
Va.  581,  46  S.  E.  582. 

Where  an  administrator  who  is  also 
a  distributee  brings  suit  for  distribu- 
tion and  partition,  he  thereby  elects  to 
hold  as  distributee,  and  not  as  ex- 
ecutor. Poindexter  v.  Jeffries,  it  Gratt. 
363. 

Where  slaves  specifically  bequeathed 
are  in  the  possession  of  a  person  who 
is  at  the  same  time  executor  of  the  tes- 
tator and  husband  of  a  legatee,  such 
possession  will  enure  to  him  in  the 
character  of  executor  only,  unless  there 
is  some  election  or  some  act  indicative 
of  an  intention  to  taike  in  the  character 
of  husband,  especially  where  the  be- 
quest is  to  several  legatees  jointly,  and 
no  division  among  them  has  taken 
place.     Blakey  v.  Newby,  6  Munf.  64. 

c.  Limitation  of  Action. 

See  generally,  the  title  LIMITA- 
TION OF  ACTIONS.  See  also,  post, 
"Limitations  and  Laches,"  IV,  O,  3. 

The  personal  representative  of  a  de- 
cedent is  deemed  a  trustee  exercising 
a  continuing  trust  as  to  Igatees,  and 
though  he  may  rely  on  the  staleness  of 
the  demand  of  a  legatee,  or  upon  any 
presumption  of  payment  or  satisfaction 
arising  from  lapse  of  time,  yet  the  stat- 
ute of  limitations  has  no  application  to 
a  suit  by  a  legatte  to  recover  his 
legacy.  Jones  v.  Jones,  92  Va.  590,  24 
S.  E.  255. 

d.  Bill  or  Declaration. 

See  generally,  the  title  PLEADING. 
(1)  Parties. 

See  generally,  the  title  PARTIES. 
(a)  Legatees. 

Distributees  of  a  decedent  may  main- 
tain a  bill  in  equity  to  assert  their 
rights  in  the  decedent's  estate,  al- 
though they  can  not  have  distribution 
thereof  without  having  the  executor  or 
administrator    of    the    decedent  before 
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the  court  as  a  party  in  the  case.  Hans- 
ford V,  Elliott,  9  Leigh  79. 

In  a  suit  in  equity  brought  by  one 
legatee  against  the  administrator  of  the 
testator  to  have  his  legacy  paid,  when 
the  fund  out  of  which  it  is  to  be  paid 
is  not  definitely  ascertained,  all  the 
legatees  having  an  interest  in  such 
fund  must  be  made  parties  to  such  suit. 
Rexroad  v.  McQuain,  24  W.  Va.  32. 

As  a  general  rule,  one  distributee  can 
not  maintain  a  suit  to  recover  his  dis- 
tributive share  of  the  estate  without 
making  the  other  distributees  parties. 
Sillings  V.  Bumgardner,  9  Gratt  273. 

A  testator  directed  that  certain  real 
property  be  sold  and  the  proceeds  di- 
vided in  different  proportions  among 
several  legatees,  and  appointed  two  ex- 
ecutors, both  of  whom  united  in  the 
sale  of  the  property.  One  of  the  lega- 
tees assigned  his  legacy,  and  the  as- 
signee brought  a  suit  in  chancery 
against  one  of  the  executors  only, 
without  making  the  other  legatees  par- 
lies. Held,  that  it  was  error  to  decree 
in  favor  of  the  plaintiff  without  making 
the  other  legatees  parties  to  the  suit. 
Findlay  v.  Sh^ffty,  1  Rand.  73. 

Specific  Legatees. — In  a  suit  by  re- 
siduary legatees  against  the  executor 
for  a  distribution  of  the  estate,  the 
specific  legatees  should  be  parties,  un- 
less it  satisfactorily  appears  that  their 
legacies  have  been  satisfied.  Nelson  v. 
Page,  7  Gratt.  160. 

Residuary  Legatees  or  Distributees. 
— All  the  residuary  legatees  or  dis- 
tributees, together  with  the  executors 
or  administrators  of  such  as  have  died 
since  the  testator  or  intestate,  ought 
to  be  parties  to  a  suit  for  division  of  a 
residuum.  Richardson  v.  Hunt,  2 
Munf.  148;  Hooper  v.  Royster,  1  Munf. 
119;  Purcell  v,  Maddox,  3  Munf.  79; 
Sheppard  v.  Starke,  3  Munf.  29.  But 
these  cases  were  distinguished  in 
Moore  v.  George,  10  Leigh  228,  and  one 
of  the  grounds  taken  was  that  in  the 
above  cases  the  suits  were  by  residuary 
legatees,  and  in  each  case  the  bill  or 
will  under  which  the  claim  was  made, 
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showed  that  there  were  other  legatees, 
and  who  they  were,  and  no  excuse  was 
offered  for  failing  to  make  them  par- 
ties. Whereas,  the  latter  case  was  that 
of  a  distributee  entitled  to  a  fixed  por- 
tion of  the  estate  without  regard  to  the 
number  of  the  other  distributees,  and 
those  other  distinctions  not  known,  or 
at  least  not  ascertained  by  the  court 
to  be  known,  to  the  plaintiff. 

Where  there  are  assets  enough  to 
pay  all  the  legatees,  one  entitled  to  a 
legacy  of  an  amount  certain  may  main- 
tain a  suit  therefor  without  making  the 
other  legatees  parties.  It  is  otherwise 
in  case  of  residuary  legatees,  unless  it 
appears  that  all  prior  legacies  have 
been  satisfied.  Sharpe  v.  Rockwood, 
78  Va.   24. 

A  conveyed  to  B  a  tract  of  land  on 
condition  that  he  should  pay  certain 
parties,  who  subsequently  became  the 
heirs  and  legatees  of  A,  certain  sums 
of  money  to  become  due  and  payable 
I  annually  after  his  death.  After  the 
I  death  of  A,  one  of  the  legatees,  and 
her  assignee  of  a  part  of  the  sum  be- 
queathed to  her,  brought  a  bill  to  sub- 
ject the  land  to  the  payment  of  such 
legacy,  making  only  the  administrator 
with  the  will  annexed,  and  B  parties 
defendant.  Held,  that  the  remaining 
legatees  who  were  entitled  to  the  resid- 
uum of  the  proceeds  of  the  sale  and 
the  judgment  creditors  of  A  were  nec- 
essary parties.  Snyder  v.  Brown,  3  W. 
Va.  143. 

Husband  of  Legatee. — The  husband 
of  a  legatee  is  not  a  proper  party  to  a 
bill  by  an  administrator  with  the  will 
annexed  for  distribution  of  the  estate. 
Triplett  v.  Woodward,  98  Va.  187,  85 
S.    E.   455. 

Assignee  of  Distributee. — ^Where  a 
wife  is  entitled  to  certain  notes  and 
claims  of  her  deceased  husband,  and 
she  conveys  and  assigns  the  notes  and 
claims  to  a  married  woman,  upon  the 
consideration  that  the  woman  will 
keep  and  maintain  her  during  natural 
life,  and  the  woman  to  whom  the  notes 
and  claims  were  assigned  dies  shortly 
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afterwards,  and  her  husband  and  chil- 
dren reconvcy  the  notes  and  claims  to 
the  widow,  »he  may  maintain  a  suit 
against  the  administrator  of  her  de- 
ceased husband  to  compel  a  settlement 
of  his  administration  accounts;  but, 
before  she  can  have  a  distribution  of 
the  assets  in  his  hands,  the  personal 
representative  of  the  woman  to  whom 
she  conveyed  such  claims  and  notes, 
and  which  were  reconveyed  to  her  by 
her  heirs,  must  be  brought  before  the 
court  as  a  party.  Cornell  v.  Hartley, 
41  W.  Va.  493,  23  S.  E.  789. 

Penonal  Representative  of  Lega- 
tees.— A  bill  in  equity  in  behalf  of 
persons,  suing  as  children  of  a  de- 
ceased residuary  legatee  for  his  share 
of  the  residuum,  can  not  be  sustained; 
it  should  appear  that  the  plaintiffs  are 
the  administrators  or  other  legal  repre- 
sentatives of  such  legatee.  Hays  v. 
Hays,  5  Munf.  418. 

Where  the  widow  of  an  intestate  has 
received  her  third  of  the  estate  and 
died,  her  personal  representative  is  not 
a  necessary  party  to  a  suit  by  the  only 
child  of  the  intestate  to  recover  his 
proportion  of  the  estate  from  the  ad- 
ministrator. Wills  V.  Dunn,  5  Gratt. 
384. 

Personal  Representative  of  Adminis- 
trator.— Where  one  of  two  administra- 
tors who  took  no  active  participation 
in  the  administration  of  the  intestate's 
estate  has  died,  his  administrator  is 
not  a  necessary  party  to  a  bill  filed  by 
the  distributee  for  an  account  of  the 
administration  of  the  estate.  Wills  v. 
Dunn,  5  Gratt.  384. 

(b)  Debtor  of  Estate. 

A  legatee  is  compellable  to  sue  the 
personal  representative  of  the  testator 
for  satisfaction  of  his  legacy;  and  in 
such  suit  he  can  not  ordinarily  make 
a  debtor  to  the  estate  of  a  party,  be- 
cause there  is  no  privity  between  the 
legatee  and  the  debtor.  But  there  may 
be  special  cases  where  the  debtor  may 
be  made  a  party.  Currence  v.  Daniels, 
5  W.  Va.  418.  , 


(8)  Multifariousness. 

See  generally,  the  title  MULTIFA- 
RIOUSNESS. 

A  bill  by  an  administrator  with  the 
will  annexed  for  distribution  of  the  es- 
tate according  to  the  provisions  of  the 
will  is  not  rendered  multifarious  by 
the  joinder  of  legatees  who  were  also 
debtors  and  creditors  of  the  estate, 
with  a  prayer  for  a  settlement  of  their 
accounts,  and  for  a  surrender  by  one 
of  them  of  papers  which  he  held  as 
agent  of  the  testator.  Triplctt  z'. 
Woodward,  98  Va.  187,  35  S.  E.  455. 

A  bill  which  seeks  to  enforce  pay- 
ment of  a  small  judgment  for  costs 
against  an  administrator  d.  b.  n.  out 
of  funds  in  his  hands;  to  sell  the  real 
estate  of  decedents  to  pay  such  judg- 
ment; to  establish  a  devastavit  against 
the  administrator  and  surcharge  and 
falsify  his  accounts;  to  convene  the 
heirs  and  creditors  of  said  administra- 
tor, now  deceased;  to  settle  the  ac- 
counts of  his  administrator,  and  sell 
his  real  estate;  to  convene  the  heirs, 
settle  the  accounts  of  the  administra- 
tor, and  distribute  the  estate  of  the 
third  decedent;  to  convene  the  devi- 
sees, settle  the  account  of  the  executor. 
and  distribute  the  estate  of  a  fourth 
decedent — is  multifarious  and  inequita- 
ble. Crickard  v.  Crouch,  41  W.  Va. 
503,  23  S.  E.  727. 

(3)  Dismissal. 

In  a  suit  by  distributees  against  an 
administrator,  the  accounts  havin,^ 
been  referred,  a  report  is  returned 
before  the  defendant's  evidence  is  filed. 
He  excepts  to  the  report,  and  files  an 
affidavit  showing  a  sufficient  excuse 
for  not  sooner  taking  his  evidence, 
and  asks  for  recommitment  of  the  re- 
port. Under  these  circumstances, 
though  the  testimony  may  sustain  the 
defendant  as  to  the  subject  of  contro- 
versy, it  would  not  be  proper  to  dis- 
miss the  bill;  but  the  plaintiff  should 
have  an  opportunity  to  disprove  the 
testimony,  and  is  also  entitled  to  an 
account  of  administration.    The  report 
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should    be    recommitted.      Thomas    v. 
Dawson,  9  Gratt  531. 

e.  Judgment  or  Decree. 

See  generally,  the  title  JUDG- 
MENTS AND  DECREES. 

(1)  Accounting  as  Condition  Preced- 
ent. 

Where  an  executor  admits  in  his 
answer  that  he  has  assets  of  the  es- 
tate more  than  sufficient  to  satisfy  all 
legatees,  it  is  not  error  to  decree 
against  him  without  a  previous  account 
of  assets.  Sharpe  v.  Rockwood,  78 
Va.  24;  McRae  v.  Brooks,  6  Munf.  157. 

But  it  seems  that  it  would  have  been 
error  to  have  decreed  in  the  absence  of 
eithfer  an  account  or  an  admission 
showing  assets  sufficient  to  satisfy  the 
decree.  Sharpe  v.  Rockwood,  78  Va. 
24;  Wills  V,  Dunn,  5  Gratt.  384. 

Where  a  suit  is  brought  by  distribu- 
tees against  an  administrator  for  a 
balance  found  against  him  due  to  the 
estate,  and  the  bill  contains  allegations 
and  charges  which  show  he  is  liable  for 
such  balance,  and  in  his  answer  he 
does  not  controvert  such  material 
charges,  the  court  does  not  err  in  de- 
creeing against  him  for  such  balance 
on  the  bill  and  answer  without  refer- 
ring the  case  to  a  commissioner  to 
have  an  account  taken.  Hix  v.  Hix, 
25  W.  Va.  481. 

The  bill  of  distributee,  besides  mak- 
ing the  administrator  and  his  sureties 
defendants,  stated,  that  the  complain- 
ant had  understood  that  the  adminis- 
trator, who  had  gone  out  of  the  com- 
monwealth, appointed  B,  his  agent  to 
transact  his  business  in  this  state,  and 
that  he  put  property  or  moneys  into 
B's  hands  to  satisfy  his  debts,  but  she 
was  not  sure  that  the  fact  was  so,  and 
therefore  did  not  think  it  just  to  aver 
it  positively.  She  made  him  a  defend- 
ant, and  called  on  him  to  state  whether 
he  had  or  expected  to  have,  any  such 
funds,  and,  if  any,  what.  B  dying,  and 
the  cause  being  revived  against  his 
executrix,  she  answered  that  her  tes- 
tator,  so   far   from   being   indebted    to 


the  administrator,  or  having  in  his 
hands  any  estate  wherewith  to  satisfy 
any  part  of  the  debt  due  to  the  com- 
plainant, was  himself  a  creditor  of  the 
administrator  to  a  very  considerable 
amount,  and  that  the  administrator  was 
still  considerably  indebted  to  her  as 
executrix;  that  she  had  a  lien  upon  cer- 
tain slaves,  in  which  the  wife  of  the 
administrator  had  an  interest  at  the 
termination  of  a  life  estate;  but  even 
the  property,  if  it  could  be  sold,  would 
be  insufficient  to  pay  the  debt  due  to 
I  her  as  executrix.  An  account  having 
!  been  taken  ascertaining  the  amount 
I  due  to  the  plaintiff  from  the  adminis- 
trator, it  was  held,  that  there  ought  to 
be  a  decree  for  the  same  as  against 
the  administrator  and  his  sureties,  with- 
out delaying  the  plaintiff  for  an  account 
to  be  stated  between  B  and  the  ad- 
ministrator. Hoorc  V,  George,  10 
Leigh  288. 

(2)  Rendition. 

Where  both  the  heirs  and  personal 
representatives  of  deceased  distribu- 
tees are  parties  to  a  suit  for  the  settle- 
ment of  the  estate,  and  the  personal 
representatives  make  no  objection  to 
payment  to  the  heirs,  and  there  is  no 
suggestion  of  any  outstanding  debts 
against  the  deceased  distributees  to  be 
adjusted,  a  decree  may  properly  be 
made  directly  in  favor  of  the  heirs, 
rather  than  to  the  personal  represent- 
atives. Robertson  v.  Gillenwaters,  85 
Va.  116,  7  S.  E.  371. 

In  Favor  of  Persons  Not  Parties. — 
In  a  suit  for  the  settlement  of  an  ad- 
ministrator's account  and  a  division 
of  the  residuum  of  the  estate,  the 
court  can  not  decree  a  distribution  in 
favor  of  persons  who  were  not  parties 
to  the  cause.  Sheppard  v.  Starke,  3 
Munf.  29. 

(3)  Operation  and  E£Fect. 

It  seems  that  a  final  decree,  in  a  suit 
by  legatees,  for  the  division  of  a  tes- 
tator's estate,  is  a  bar  to  a  bill  exhibited 
by  the  same  persons,  or  their  leg  1 
representatives,  suggesting  that  the  ex- 
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ecutor  hs^d  kept  back  part  of  the  prop- 
erty, but  not  averring  that  this  was 
new  matter  since  discovered,  or  that 
the  decree  was  obtained  by  fraud. 
Legrand  v.  Francisco,  3  Munf.  83. 
I  Costs. 

See  generally,  the  title  COSTS,  vol. 
;},  p.  604. 

A  suit  was  brought  against  an  ad- 
ministrator for  distribution  before  any 
assets  came  into  his  hands,  but  during 
the  progress  of  the  cause  he  received 
assets  of  the  estate.  Held,  that  the 
plaintiff  was  entitled  to  a  decree  for 
the  assets,  but  that  the  administrator 
was  not  chargeable  with  the  costs  of 
the  suit,  as  he  had  been  guilty  of  no 
default.  Eidsan  v.  Fontaine,  9  Gratt. 
286. 
V.  ££Fect  of  Distribution. 

a.  Status  of  Distributees. 

A  widow  who  received  her  distribu- 
table share  of  the  personal  property  of 
her  husband  is  not  a  purchaser  for 
value,  so  as  to  be  entitled  to  set  up 
the  defense  of  purchaser  for  value 
without  notice.  Snoddy  v.  Haskins, 
12  Gratt.  363. 

b.  Subsequent  Control  of  Property. 
Transfer    of    Bond. — Where    a    bond 

executed  to  an  executor  is  transferred 
by  him  to  a  guardian  as  a  part  of  the 
ward's  estate,  it  is  no  longer  subject 
to  the  control  of  the  executor.  Hunter 
i\  Lawrence,  11  Gratt.  Ill,  62  Am. 
Dec.  640. 

Executor  as  Legatee. — Where  one  of 
two  executors  is  legatee  under  the  will, 
and  a  division  of  the  testator's  prop- 
erty is  made  according  to  the  will,  and 
the  executor  legatee  dies,  the  creditor 
in  a  judgment  afterwards  obtained 
against  the  surviving  executor  can  not 
levy  on  one  of  the  slaves  allotted  to 
the  deceased  executor  in  the  hands  of 
his  administrator.  Chapman  z/.  Wash- 
ington. 4  Call  327. 

c.  Distribution  to  Legatee  for  Life. 
On   giving   proper   security   therefor, 

certain  life  tenants  took  the  fund  in 
which  they  had  a  life  interest.     Held, 


they  took  it  as  borrowers,  not  as  trus- 
tees, and  their  estates  and  the  sureties 
on  their  bonds  were  liable  therefor. 
Hawthorne  v,  Beckwith,  89  Va.  786, 
17  S.  E.  241. 

In  Ferguson  v.  Epes,  77  Va.  499,  an 
executor  was  held  liable  for  failure  to 
take  from  a  life  tenant  proper  security 
for  the  return  of  the  fund  intrusted  to 
him  in  the  event  of  his  dying  before 
marriage  and  without  heirs  of  his  body. 

Though  it  is  a  matter  of  course  for 
a  remainderman  of  personal  chattels  to 
file  a  bill  against  a  tenant  for  life,  for 
an  account  and  inventory  of  the  prop- 
erty, yet  the  court  will  not  rule  the 
tenant  for  life  to  give  security  to  have 
the  property  forthcoming  at  his  death, 
unless  there  appear  some  danger  of  its 
being  wasted,  or  put  out  of  the  way. 
Mortimer  v.  Moffatt,  4  Hen.  &  M.  503. 

d.  Indemnity  and  Protection  of  Execu- 
tor or  Administrator. 

See  generally,  the  title  INDEM- 
NITY. 

(1)  Refunding  Bond. 

(a)  Right  of  Executor  to  Require. 

aa.  Statutory  Provision* 

In  Virginia  and  West  Virginia  it  is 
provided  by  statute  that  a  personal 
representative  shall  not  be  compelled 
to  pay  any  legacy  given  by  the  will, 
or  make  distribution  of  the  estate  oi 
his  decedent,  until  after  a  year  from 
the  date  of  the  order  conferring  au- 
thority on  the  first  executor  or  admin- 
istrator of  such  decedent;  and,  except 
where  it  is  otherwise  specially  pro- 
vided, that  he  shall  not  then  be  com- 
pelled to  make  such  payment  or 
distribution  until  the  legatee  or  dis- 
tributee shall  give  him  a  bond,  ex- 
ecuted by  himself  or  some  other 
person,  with  sufficient  surety,  with  con- 
dition to  refund  a  due  proportion  of 
any  debts  or  demsinds  which  may 
afterwards  appear  against  the  dece- 
dent, and  of  the  costs  attending  their 
recovery.  Va.  Code,  1887,  §  2706;  W. 
Va.  Code,  1899,  ch.  87,  §  29,  p.  744. 

The   statute,   1    Rev.  Va.  Code,  389, 
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§  58,  declaring  that  an  administrator 
should  not  be  compelled  to  make  dis- 
tribution without  a  refunding  bond,  has 
been  extended  by  judicial  construction 
to  executors.  Mosby  v.  Mosby,  9 
Gratt.  584,  citing  Sheppard  v.  Starke,  3 
Munf.  29. 
bb.  On  Payment  of  Specific  Legacies. 

An  executor  can  not  be  compelled  to 
pay  a  legacy,  until  bond  and  security 
be  given  by  the  legatee  to  refund  his 
due  proportion  of  such  debts  and  de- 
mands as  may  thereafter  appear  against 
the  estate  of  the  testator.  Stovall  v. 
Woodson,  2  Munf.  303.  See  Va.  Code, 
1887,  §§  706,  707. 
cc.  Distribution  of  Residuum. 

An  executor  ought  not  to  be  com- 
pelled to  make  distribution  of  a  re- 
siduum, until  bond  and  security  be 
given  by  the  distributees,  as  required 
by  the  act  of  assembly  in  the  case  of 
an  administrator.  Sheppard  v.  Starke, 
3  Munf.  29.  See  1  Rev.  Va.  Code,  166, 
§  51;  Stovall  V,  Woodson,  2  Munf.  303. 
dd.  Where  Decree  Directs  Payment. 

A  decree  is  erroneous  which  directs 
the  payment  of  a  legacy  by  an  executor 
without  requiring  a  refunding  bond  of 
the  legatee,  though  there  was  a  con- 
fession of  assets  by  the  executor,  and 
no  express  demand  by  him  for  a  bond. 
McRae  v.  Brooks,  6  Munf.  157;  Stovall 
V,  Woodson,  2  Munf.  303;  Rootes  v. 
Webb,  4  Munf.  77;  Clay  v.  Williams, 
2  Munf.  105. 

It  is  error,  though  the  bill  be  taken 
for  confessed,  to  decree  against  an 
administrator  de  bonis  non  that  he 
shall  pay  a  legacy,  without  requiring 
the  legatee  to  give  bond  and  security 
for  refunding  his  "due  proportion  of 
any  debts  or  demands,  which  may 
afterwards  appear  against  the  estate  of 
the  testator,  and  the  costs  attending 
the  recovery  thereof."  Rootes  v. 
Webb,  4  Munf.  77.  See  1  Rev.  Va. 
Code,  ch.  92,  §  51,  p.  166;  Clay  v.  Wil- 
liams, 2  Munf.  105;  Stovall  v.  Wood- 
son, 2  Munf  303. 

Mere   Omission  to   Require. — ^A   de- 


cree in  favor  of  legatees  s^gainst  the 
executor  will  not  be  reversed  on  ac- 
count of  the  mere  omission  in  the 
decree  to  require  a  refunding  bond  of 
the  legatees.  Handly  v,  Snodgrass,  9 
Leigh  484. 

Exceptions  and  Objections. — Upon 
an  accounting,  a  certain  sum  was  found 
due  the  heirs,  and  the  administrator 
assented  to  the  decree  entered  for  the 
distribution  of  such  sum.  Held,  that 
he  could  not  theresifter  object  to  the 
decree  because  it  did  not  require  the 
heirs  to  execute  refunding  bonds. 
Harman  v.  Davis,  30  Gratt.  461. 
ee.  Order  of  County  Court  Directing 
Division. 

An  executor  is  not  bound,  by  the 
order  of  a  county  court  directing  a 
division  of  the  testator's  estate  among 
the  distributees,  to  deliver  up  slaves 
without  reserving  a  sufficiency  to  pay 
the  debts,  or  without  taking  bonds  to 
refund.  Walden  v.  Payne,  2  Wash.  1. 
ff.  Where  Requirement  Discretionary 
with  Court. 

In  Young  v.  V^ss,  1  Pat.  &  H.  167, 
it  was  held,  that  under  the  circum- 
stances, considering  the  admission  of 
assets  by  the  executor,  and  the  charac- 
ter of  the  legacy  and  the  legatees,  it 
should  be  submitted  to  the  discretion 
of  the  court  below  whether  any  refund- 
ing bond  should  be  required  of  the 
legatees. 
(b)  When  Not  Entitled  to  Bond. 

On  Emancipation  of  Slaves. — When 
I  slaves  emancipated  by  will,  are  set  free 
by  the  executor,  he  is  not  entitled  to  a 
refunding  bond  to  indemnify  him 
against  the  claims  of  the  testator's 
creditors,  though  the  manumitted 
slaves  are,  notwithstanding  manumis- 
sion, subject  to  debts;  and,  the  burden 
of  debts  ought  to  be  distributed  among 
such  freed  men  as  equally  as  practi- 
cable.    Elder  v.  Elder,  4  Leigh  252. 

Where  a  testator  bequeathed  slaves 
to  a  trustee  in  trust  to  send  them  to 
Liberia,  provided  that  the  colonization 
society  would   defray  the  expenses,  it 
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was  proper  for  the  executors  to  hire  [  a  devastavit  for  which  he  and  his  sure- 
out  the  slaves  until  a  sufficient  fund  j  ties  are  liable  to  creditors  of  the  es- 
could  be  raised  to  pay  the  testator's  j  tate.  Edmunds  v,  Scott,  78  Va.  720, 
debts,  for  when  slaves  emancipated  by 
will  ^re  set  free  by  the  executor  he  is 
not  entitled  to  a  refunding  bond  to  in- 
demnify him  against  the  claims  of  the 
testator  in  case  of  a  sufficiency  of  as- 
sets.    Elder  v.  Elder,  4  Leigh  252. 

(c)  Execution  and  Validity  of  Bond. 
Where    a    bond    in    the    penalty    of 

$10,000  was  required  to  secure  the  pay- 
ment of  $4,216.22,  it  was  held,  that 
amount  of  the  penalty  of  the  bond 
was  excessive,  one-half  of  it,  or  dX 
most  $6,000,  being  sufficient.  Beck- 
with  V.  Avery,  31  Gratt  533. 

(d)  Operation  and  Effect 
An  executor  can  not  defend  himself 

against  the  suit  of  a  creditor  by  show- 
ing that  before  he  had  notice  of  the 
plaintiff's  demand  he  paid  over  the 
assets  to  the  legatees  of  the  testator, 
unless  he  took  and  filed  a  refunding 
bond  as  required  by  law.  McGlaughlin 
V.  McGlaughlin,  43  W.  Va.  226,  27  S. 
E.  378. 

(e)  Failure  to  Take  as  Affecting  Lia- 
biUty. 

aa.  Rule  Stated. 

Where  the  assets  in  the  hands  of  an  , 
executor   are   sufficient   to   pay  all    the 
debts  of  the  estate  and  he  makes  dis- 


tribution of  the  estate  without  requir- 
ing a  refunding  bond  from  the  legatees 
he  is  personally  liable  to  creditors  for 
the  fund  so  improperly  distributed. 
Beverly  v.  Rhodes,  86  Va.  415,  10  S.  E. 
372;    Lewis   v.    Overby,   31    Gratt.    601; 


An  executor  who  exhausts  the  per- 
sonal estate  of  his  testator  in  paying 
specific  legacies,  without  taking  a  re- 
funding bond,  will,  as  to  the  creditors 
of  said  testator,  be  considered  as  hav- 
ing committed  a  devastavit,  whether  he 
had  notice  of  the  debts  due  such  cred- 
itors at  the  time  he  paid  such  legacies 
or  not.  McGlaughlin  v,  McGlaughlin, 
43  W:  Va.  226,  27  S.  E.  378. 

Where  the  testator's  estate  was  suffi- 
cient to  pay  all  his  debts,  and  the 
estate  was  fully  administered  in  a  suit 
to  which  a  creditor  was  not  a  party, 
and  no  refunding  bonds  were  taken 
from  the  legatees,  the  executor  is  per- 
sonally liable  for  the  debt.  Beverly  r. 
Rhodes,  86  Va.  415,  10  S.   E.  572. 

Where  an  executor  pays  legacies 
before  paying  the  debts  of  the  estate, 
without  taking  proper  refunding  bonds, 
he  is  guilty  of  a  devastavit,  and  he  and 
his  sureties  are  liable  to  the  unpaid 
creditors.  Lewis  v.  Mason,  84  Va.  731, 
10  S.  E.  529. 

When  Ignorant  of  Existing  Debts.— 

Where  the  executors  distribute  the 
personal  property  of  the  testator  with- 
out taking  a  refunding  bond,  they  are 
personally  responsible  to  a  creditor  of 
the  testator  for  its  value,  though  they 
knew  of  no  debt  against  the  estate. 
Lewis  V.  Overby,  31  Gratt.  601;  Cookus 
V,  Peyton,  1  Gratt.  431. 

A  probability  of  ultimate  loss,  should 
the    administrator    retain    the   property 


Edmunds  v.  Scott,  78  Va.  720;  Cookus  '  ^^^^tead  of  distributing  it,  will  not  affect 


V.  Peyton,  1  Gratt.  431;  Morrison  v. 
Lavell,  81  Va.  519;  Lewis  v.  Mason,  84 
Va.  731,  10  S.  E.  529;  McGlaughlin  v. 
McGlaughlin,  43  W.  Va.  226,  27  S.  E. 
378. 
The  Uw  of  Virginia  is  that  all  debts 


his  liability  to  creditors.  Thus,  where 
an  administrator  delivered  the  dece- 
dent's slaves  to  the  distributees  with- 
out taking  refunding  bonds,  it  was 
held,  that  he  was  not  relieved  of  lia- 
bility to  creditors  by  the  fact  that  the 


or  liabilities  of  the  testator  must  be  ^!^^^.^  '".^^^^  ^^"'^  ^^^"  ^os*  ^X  eman- 
paid  before  any  bequest  can  be  ef-  \  ^'P^^^^"  *^  ^^  had  retained  them.  Mor- 
fectual;  and  an   executor  who  without  !  ^^^°"  ^'  ^-avell,  81  Va.  519. 


taking  proper  refunding  bonds  delivers 
legacies  directed  by  a  will,  is  guilty  of 


bb.  Flexibility  of  Rule. 

See  post,  "Compelling  Legatees  and 
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Distributees  to  Refund  without  Bond," 
IV,  K,  7,  d,  (2). 

(!)  Action  on  Bond, 
aa.  Allegata  and  Probata. 

Assignment  of  Breach. — In  debt  on 
a  bond  given  by  distributees  to  indem- 
nify an  administrator  for  dividing  the 
estate  among  them;  the  condition 
being,  "that  they  should  pay  him  their 
respective  proportions  of  all  debts 
which  he  should  be  compelled  to  pay, 
that  should  thereafter  come  against 
said  estate;"  it  is  a  sufficient  assign- 
ment of  a  breach  to  say,  "that  the 
plaintiff  on  a  day  subsequent  to  the 
date  of  the  bond,  had  paid,  by  the  con- 
sent of  the  defendants,  a  debt  which 
was  then  due  from  the  estate  afore- 
said, and  which,  as  administrator,  he 
was  bound  to  p$y,  J^nd  that  the  defend- 
ants had  not  paid  him  their  respective 
parts  nor  any  proportion  thereof,  but 
the  same  had  refused,  although  often 
requested."  Moss  v.  Moss,  4  Hen.  & 
M.  293. 

"In  an  action  of  debt  by  the  repre- 
sentative on  a  refunding  bond,  he 
should  aver  and  prove  facts  showing  a 
breach  of  the  conditions  of  the  bond, 
as  that  he  has  given  notice  of  debts  to 
the  legatee  or  distributee,  that  he  had 
not  or  has  not  assets  to  pay  such  debts, 
that  he  has  made  a  request  for  a  return 
of  so  much  of  the  legacy  or  distribu- 
tive share  as  is  necessary  to  discharge 
those  debts  in  due  proportion,  and  that 
the  amount  requested  is  unpaid."  Moss 
V.  Moss,  4  Hen.  &  M.  293. 
bb.  Fixing  Liability  of  Legatee  under 
Bond. 

A  testator  devises  a  tract  of  land  for 
the  payment  of  a  particular  debt,  and 
the  land  is  sold;  but  the  creditor  re- 
ceives only  the  first  payment  of  the 
purchase  money,  and  refuses  to  take 
the  balance,  which  is  applied  to  the 
payment  of  other  debts  of  the  testator. 
Held,  that  whether  the  land  was  the 
primary  fund  for  the  payment  of  the  . 
particular  debt,  or  not,  that  debt  was  j 
in    fact   the    debt   of   the   testator's   es- 


tate, for  which  a  legatee  was  responsi- 
ble under  his  refunding  bond.    Archer 
V.  Archer,  8  Gratt.  539. 
(g)  Waiver  of  Right  to  Require. 

Right  to  Waive. — The  personal  rep- 
resentative has  the  right  to  waive  a 
refunding  bond,  but  the  intention  to 
waive  the  bond  must  be  very  clear. 
Nelson  v.  Cornwell,  11  Gratt.  724. 

If  the  executor  has  s^ssented  to  a 
specific  legacy  and  waived  a  refunding 
bond,  the  legatee  may  maintain  an  ac- 
tion at  common  law  against  the  execu- 
tor for  its  recovery.  But  the  intention 
to  waive  the  refunding  bond  must  be 
very  clear.  Nelson  v.  Cornwell,  11 
Gratt.  724. 

What  Is  Deemed  a  Waiver.— Al- 
though an  executor  may  have  assented 
to  a  specific  legacy,  such  assent  is  no 
waiver  of  his  right  to  a  refunding  bond. 
Nelson  v.  Cornwell,  11  Gratt.  724. 

(2)  Con4>elling  Legatees  and  Distribu- 
tees to  Refund  without  Bond. 
"It.  may  be  regarded  as  the  settled 
law  in  this  state  and  in  Virginia  as 
well  as  in  England,  that  when  an  ex- 
ecutor voluntarily  pays  a  legacy,  he 
can  not  afterwards  maintain  a  bill  to 
compel  a  legatee  to  refund,  unless  it 
becomes  necessary  for  the  discharge  of 
debts;  s^nd  when  the  executor  is  under 
the  impression,  that  he  can  collect  a 
large  debt  supposed  to  be  due  the  es- 
tate, and  it  turns  out,  that  he  is  unable 
to  do  so,  though  the  executor  be  not 
guilty  of  culpable  negligence  with  ref- 
erence to  the  debt,  and  is  therefore  not 
chargeable  with  the  whole  amount  of 
the  debt;  yet  if  under  his  misapprehen- 
sion with  reference  to  the  debt  he  pays 
any  legatee  more  than  he  should  pay, 
he  can  not  recover  any  part  of  what 
he  has  paid  him,  but  such  overpayment 
in  this  state  and  in  Virginia  will  not 
be  regarded  as  an  admission  of  assets 
in  his  hands,  so  as  to  require  him  to 
pay  to  others  more  than  what  is  com- 
ing to  them  of  the  amount  actually 
received  by  him."  Green,  J.,  in  Ander- 
son V.  Piercy,  20  W.  Va.  232. 
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The  rule,  however,  which  refuses  to 
an  executor  the  right  to  recover  back 
from  a  legatee  an  excess  of  advance- 
ments beyond  his  rateable  proportion, 
which  he  may  have  paid  to  him,  is  not 
inflexible,  even  when  the  deficiency  in 
the  assets  was  not  created  by  the  sub- 
sequent appearance  of  debts.  But 
after  such  voluntary  payment,  under 
such  circumstances,  the  executor  will 
have  to  make  out  a  very  strong  case  to 
rebut  the  almost  conclusive  presump- 
tion that  he  had  a  sufficiency  of  assets 
to  justify  the  payment  of  the  legacy 
which  arises  from  the  mere  fact  that 
he  has  paid  it  without  taking  a  refund- 
ing bond.  It  will  not  be  sufficient,  in 
such  case  in  order  to  rebut  such  pre- 
*  sumption,  for  the  executor  to  show 
that  he  has  acted  bona  fide  and  with 
honest  intentions;  but  he  must  show 
further  that  he  acted- in  paying  the 
legacy  with  prudence  and  caution, 
under  the  existing  circumstances. 
Hurst  V,  Morgan,  31  W.  Va.  521,  8 
S.  E.  285,  citing  Jones  v.  Williams, 
2  Call  102;  Burnley  v,  Lambert,  1 
Wash.  312;  Gallego  v.  Attorney  Gen- 
eral, 3  Leigh  450,  24  Am.  Dec.  650; 
Miller  v.  Rice,  1  Rand.  438;  Davis  v. 
Newman,  2  Rob.  667,  40  Am.  Dec.  764; 
Nelson  v.  Page,  7  Gratt.  160;  Anderson 
V,  Piercy,  20  W.  Va.  282;  Shriver  v. 
Garrison,  30  W.  Va.  456,  4  S.  E.  660; 
Robertson  v.  Archer,  5  Rand.  319; 
McClung  V.  Sieg,  54  W.  Va.  467,  46 
S.  E.  210.  See  also,  McEndree  v, 
Morgan,  31  W.  Va.  521,  8  S.  E.  285. 

"In  the  course  of  the  administration 
of  estates,  executors  and  administra- 
tors often  pay  debts  and  legacies  upon 
the  entire  confidence  that  the  assets 
are  sufficient  for  all  purposes.  It  may 
turn  out,  from  unexpected  occurrences, 
or  from  debts  and  claims  made  known 
at  a  subsequent  time,  that  there  is  a 
deficiency  of  assets.  Under  such  cir- 
cumstances they  may  be  entitled  to  no 
relief  at  law.  But  in  a  court  of  equity, 
if  they  have  acted  with  good  faith  and 
with  due  caution,  they  will  be  clearly 
entitled    to    it    upon    £he    ground    that 


otherwise  they  will  be  innocently  sub- 
ject to  an  unjust  loss  from  what  the 
law  itself  deems  an  accident."  McClung 
V,  Sieg,  54  W.  Va.  467,  46  S.  E.  210. 

Where  an  administrator,  having  no 
notice  of  a  debt  against  the  estate  of 
his  intestate,  makes  distribution  of  the 
estate,  and  is  afterwards  compelled  to 
pay  the  debt,  and  there  is  no  fraud  or 
improper  conduct  imputable  to  him, 
respecting  either  creditor  or  the  dis- 
tributees, he  may,  in  equity,  compel 
the  distributees  to  refund  to  him  the 
amount  of  the  debt,  interest  and  costs 
which  he  has  been  compelled  to  pay, 
and  his  expenses  in  the  defense  of  the 
suit,  although  he  has  taken  no  refund- 
ing bond.  McClung  v.  Sieg,  54  W.  Va. 
467,  46  S.  E.  210. 

Mere  Omission  to  Require.— In 
Handly  v,  Snodgrass,  9  Leigh  484,  the 
former  decisions,  that  a  decree  in  favor 
of  a  legatee  against  an  executor,  who 
omitted  to  require  a  refunding  bond, 
would  be  considered  erroneous,  and  for 
such  error  be  reversed  with  costs,  was 
reviewed  by  the  court,  and  a  different 
rule  established  when  there  is  a  mere 
omission  to  require  such  bond. 

Must  Be  Necessary  for  Payment  of 
Debts. — Where  an  executor  volun- 
tarily pays  a  legacy,  he  can  not  after- 
wards compel  the  legatee  to  refund, 
unless  it  becomes  necessary  for  the 
payment  of  debts,  although  the  execu- 
tor made  such  overpayment  under  the 
mistaken  impression  that  the  funds  of 
the  estate  were  sufficient  to  justify  it. 
Anderson  v.  Piercy,  20  W.  Va.  282. 

Where  an  administrator  voluntarily 
pays  money  to  a  distributee  of  his  in- 
testate, with  full  knowledge  of  the 
facts,  but  under  a  mistake  of  law,  he 
can  not  recover  it  unless  it  is  necessary 
for  the  payment  of  the  debts  of  the 
intestate.  Shriver  v.  Garrison,  30  W. 
Va.  456,  4  S.  E.  660. 

Laches. — A  suit  by  an  executor 
against  the  legatees  for  advances 
made  to  the  estate  beyond  the  assets 
will  not  be  entertained  after  a  great 
length   of   time   has   elapsed   since  the 
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qualification  of  the  executor,  and  the 
estate  has  been  distributed  with  the 
consent  of  the  executor.  Robertson  v. 
Archer,  5  Rand.  319. 

Surplus. — In  Davis  v.  Newman,  2 
Rob.  664,  40  Am.  Dec.  764,  the  court 
reviews  the  English  and  Virginia  de- 
cisions bearing  on  the  subject.  In 
Nelson  v.  Psige,  7  Gratt.  160,  the  court 
below  decreed  that  legatees  whom  the 
executor  had  voluntarily  overpaid 
should  refund,  but  the  question 
whether  an  executor  can  recover  of  a 
legatee  a  surplus  paid  him  on  his  leg- 
acy was  not  before  the  court  of  ap- 
peals, and  therefore  this  case  can  not 
be  considered  4s  overruling  the  earlier 
case  of  Davis  v.  Newman,  2  Rob.  664, 
40  Am.  Dec.  764. 

Rateable  Portion. — ^Where,  after  pay- 
ment of  a  legacy  by  an  executor,  there 
appears  a  deficiency  in  the  assets 
caused  by  debts  of  which  the  executor 
had  full  knowledge,  and  the  last  pay- 
ment of  the  legacy  was  made  thirteen 
years  after  the  executor  qualified  and 
after  all  the  debts  of  the  estate  had 
been  paid,  the  executor  can  not  re- 
cover back  a  rs^teable  portion  of  the 
legacy.  Hurst  v.  Morgan,  31  W.  Va. 
521,  8  S.  E.  285. 

Apportionmen t. — ^The  Virginia 
court  makes  no  distinction  between  the 
legatees  and  heirs  in  respect  to  the 
payment  of  the  debt  of  a  decedent. 
"Where  legatees  are  called  upon  to  re- 
fund at  the  suit  of  a  creditor,  the  gen- 
eral principle  is  that  all  must  be  before 
the  court  and  the  burden  apportioned 
among  them,  if  it  can  be  done,  without 
material  delay  or  injury  to  the  creditor. 
But  if  some  of  the  legatees  are  insol- 
vent, the  others  will  be  required  to 
make  good  the  deficiency  to  the  ex- 
tent of  what  they  have  received." 
Leake  v.  Leake,  75  Va.  792. 

In  Ryan  v.  McLeod,  32  Gratt.  367, 
where  it  is  sought  to  subject  real  es- 
tate in  the  hands  of  the  heirs  to  the 
payment  of  their  ancestor's  debts,  one 
of  them  had  sold  his  portion  to  a 
bona    fide   purchaser   and   had   become 


insolvent,  and  the  portions  of  the  other 

heirs    were    subjected   to   the   payment 

of  the  whole  of  the  debts.     The  same 

principle  is  applied  in  Lewis  v.  Overby, 

31    Gratt.    601.      Although    these    cases 

are    not    exactly    in    point,    they    show 

j  that  where  it  is  impossible  to  make  the 

I  heirs    contribute    rateably,    the    portion 

I  which   can   not   be   collected   from   one 

'  of  them  because  of  his  insolvency  may 

be  charged  against  the  others. 

"Another  argument  'is  based  upon 
the  statute  authorizing  personal  repre- 
sentatives to  require  the  execution,  by 
distributees  and  legatees,  of  bonds 
with  security,  conditioned  to  refund 
due  proportions  of  j^ny  debts  or  de- 
mands which  may  afterwards  appear 
against  the  decedent  and  of  the  costs 
attending  their  recovery.  Adopting  the 
same  line  of  argument,  the  court,  in 
Clark  V.  Williams,  70  N.  C.  679,  reaches 
the  conclusion  that,  where  refunding 
bonds  have  not  been  taken  and  one 
distributee  has  become  insolvent,  the 
others  are  not  required  to  make  up 
his  portion  of  the  debt.  This  is  exactly 
the  opposite  of  what  the  Virginia  court 
holds,  respecting  real  estate  in  the 
hands  of  the  heirs.  The  reason  as- 
signed for  the  decision  is  faulty.  What 
is  the  effect  of  this  statute  when  the 
personal  representative  puts  it  in  force? 
It  lays  upon  each  distributee  the  same 
burden  that  a  court  of  equity  would 
ultimately  put  upon  him,  and  makes 
him  give  security  for  the  payment  of 
the  amount.  It  goes  to  the  end  of  any 
possible  future  assertion  of  a  demand 
against  the  distributees  by  suit  in 
equity,  and  requires  each  one  to  give 
bond  with  security  to  do  that  which  a 
decree,  settling  the  rights  of  all  parties 
in  respect  to  any  outstanding  and  un- 
paid debts  against  the  estate,  would 
require  him  to  do.  It,  in  no  way,  in- 
dicates or  determines  the  nature  or 
extent  of  the  primary  liability  of  a 
distributee  or  his  liability  when  no 
bond  has  been  given.  As  4  bond  with 
security  is  exacted  by  this  statute,  the 
case  stands  upon  an  entirely  different 
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footing.  The  statute  does  not  limit 
the  liability  without  requiring  bond 
with  security.  This  argues,  if  any- 
thing, that,  in  the  absence  of  security 
for  his  due  proportion  of  the  debt,  the 
liability  of  the  distributee  would  be 
greater,  otherwise  the  outstanding 
debts  might  not  be  paid.  It  would  not 
be,  in  case  of  the  subsequent  insol- 
vency of  any  one  or  more  of  the  dis- 
tributees, if  each  is  only  liable  rateably. 
Security  by  each  for  the  payment  of 
his  share  is  a  provision  against  such 
contingency.  The  view  adopted  by 
this  court  seems  to  be  supported  by 
authorities  as  well  as  reason."  Mc- 
Clung  v.  Sieg,  54  W.  Va,  467,  46  S. 
E.  210. 

Where  it  is  necessary,  when  all  the 
distributees  are  within  the  jurisdic- 
tion of  the  court  in  which  the  admin- 
istrator is  entitled  to  proceed  for  such 
relief,  then  all  of  them  shall  be  made 
parties,  to  the  end  that  they  shall  con- 
tribute rateably  and  that  it  may  not  be 
in  the  power  of  the  administrator  to 
throw  the  whole  liability  upon  one  of 
them  in  the  first  instance,  yet,  when 
they  are  not  all  within  the  jurisdiction 
of  the  court,  he  may  sue  such  of  them 
as  are  within  the  reach  of  the  court's 
process,  and,  if  they  are  all  nonresi- 
dents and  any  of  them  may  have 
property  within  the  reach  of  such  proc- 
ess, it  may  be  subjected  by  attachment 
in  a  suit  in  equity.  McClung  v,  Sieg, 
54  W.  Va.  467,  46  S.  E.  210. 

Limitation  to  Property  Subject  to 
Claim. — The  administrator's  right  to 
reimbursement  is  not  limited  to  pay- 
ment out  of  the  specific  money  or 
property  received  from  the  estate  by 
the  distributee,  and  any  property  be- 
longing to  the  distributee  which  is 
liable  for  his  debts  generally,  may  be 
subjected,  but  not  for  a  larger  amount 
than  he  has  received  from  the  estate. 
McClung  V.  Sieg,  54  W.  Va.  467,  46  S. 
E.  210. 

(3)  Eflfect  of  Receipt  or  Release. 

A  testator  by  his  will  gave  his  whole 


estate,  real  and  personal,  to  his  wife, 
for  the  support  of  herself  and  his 
daughter  L.  until  the  latter  became  of 
age  or  should  marry.  After  making 
certain  provisions  in  case  the  wife 
should  marry  again,  the  will  stated: 
"Should  my  wife  not  marry,  I  wish, 
when  L.  comes  of  age  or  marries,  one- 
half  of  my  estate  to  go  to  my  wife  for 
life,  and  the  other  half  to  go  to  L., 
absolutely,  and,  at  the  death  of  my 
wife,  the  other  half."  The  will  gave 
the  executor  discretion  to  sell  the 
whole  estate,  and  he  paid  the  debts 
and  sold  the  estate  at  public  auction, 
nearly  all  of  the  estate  being  bought 
by  the  widow,  who  gave  her  bond  for 
the  purchase  money.  The  executor 
afterwards  settled  his  account,  was 
charged  with  the  amount  of  the  sales, 
and  then  settled  with  the  widow,  tak- 
ing her  receipt  for  the  amount  of  her 
purchases.  Held,  that,  as  the  will  did 
not  create  a  trust  in  the  executor  when 
he  had  paid  the  debts  and  turned  over 
the  remainder  of  the  property  to  the 
widow,  her  receipt  operated  to  dis- 
charge him.  The  fact  that  he  had 
taken  her  bond  did  not  aflFect  his  re- 
sponsibility. Mason  v.  Jones,  26  Gratt. 
271. 

An  administrator  had  a  settlement 
with  the  residuary  legatees,  and  re- 
ceived receipts  from  them  in  full  of 
their  interests  in  the  estate.  He  after- 
wards collected  money  on  judgments 
in  his  favor  as  administrator.  After 
the  execution  of  such  receipts,  and 
until  the  administrator's  death,  a  pe- 
riod of  some  seventeen  years,  all  parties 
in  interest  treated  the  account  as  set- 
tled; and  after  the  administrator's 
death  no  claim  was  made  against  his 
estate,  except  by  complainant,  an  as- 
signee of  one  of  such  legatees,  who 
sued  the  administrator's  estate  for  a 
settlement  of  his  accounts.  Held,  that 
it  must  be  presumed  that  the  money 
collected  in  the  judgment  was  em- 
braced in  the  receipts.  Tate  v.  Jones, 
98  Va.  544,  36  S.  E.  984,  6  Va.  Law 
Reg.   408. 
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e.  Improper,  Erroneous,  or  Prema- 
ture Payment  or  Distribution. 

Pasrment  under  Mistake  as  to  Char- 
acter of  Assets. — An  executor  volun- 
tarily made  considerable  payments  to 
the  legatees,  under  the  impression  that 
a  bond  for  a  large  amount,  executed 
by  a  debtor  of  the  testator  to  the  tes- 
tator in  his  lifetime,  was  good  s^nd 
would  be  collected.  The  bond  turned 
out  to  be  unavailing,  and  the  other 
assets  were  less  than  what  was  paid 
the  legatees.  Held,  that  though  the 
executor  might  not  have  been  culpably 
negligent  in  respect  to  the  bond,  and 
therefore  not  chargeable  with  its 
whole  amount,  yet  he  could  not  re- 
cover back  from  the  legatees  any  part 
of  whjit  he  had  paid  them,  Davis  v, 
Newman,  2  Rob.  664,  40  Am.  Dec.  764. 

Distribution  in  Ignorance  of  Exist- 
ence of  Other  Distributees. — Where 
an  administrator  distributes  the  funds 
of  the  estate,  and,  it  afterwards  ap- 
pears that  there  are  others  entitled  to 
a  shs^re  thereof,  he  will  be  liable  to 
them,  though  he  made  the  distribution 
without  knowledge  of  their  existence. 
Lawason  v.  Davenport,  2  Call  95. 

Payment  under  Mistake  of  Law. — 
Where  an  administrator,  with  full 
knowledge  of  all  the  facts,  volun- 
tarily pays  the  guardian  of  the  infant 
children  of  his  intestate  sums  of  money 
in  excess  of  the  amounts  to  which 
they  are  entitled,  under  a  mistake  of 
law  arising  out  of  a  misapprehension 
of  the  facts,  he  can  not  maintain  a 
suit  against  such  guardian  to  compel 
him  to  refund  the  amounts  so  paid  to 
him  in  excess,  unless  the  money  is 
necessary  to  pay  the  debts  of  the  es- 
tate. Shriver  v.  Garrison,  30  W.  Va. 
456,  4  S.  E.  660. 

Overpayment  as  Giving  Equal 
Rights  to  Other  Legatees.— Where  an 
executor  makes  an  overpayment  to  one 
legatee  under  a  mistake  as  to  the  actual 
value  of  the  assets  of  the  estate,  this 
is  not  such  an  admission  of  assets  in 
his  hands  as  should  bind  him  to  make 
a  like  overpayment  to  the  other  lega- 


tees.'   Anderson  v.   Piercy,  20  W.  Va. 
282. 

f.    Right .  of   Legatee   to   Require   Re- 
fund. 

On   the    question    of  the   right   of  a 
legatee   to   sue   another   legatee   for    a 
refund,   see   Gallego  v.  Attorney   Gen- 
eral, 3  Leigh  450. 
8.  Residuum. 

Right  to  Residue  after  Pajmient  of 
Debts. — Before  the  enactment  of  the 
statute  of  distributions,  if  a  testator  ap- 
pointed an  executor  without  disposing 
of  all  his  personal  estate  by  his  will, 
the  executor  was  entitled  to  the 
residuum  of  the  estate  after  the  pay- 
ment of  debts,  legacies  and  adminis- 
tration expenses,  his  appointment 
being  considered  as  a  gnft  to  him  of 
such  surplus.  Shelton  v.  Shelton,  1 
Wash.  53.  But  since  the  passage  of 
the  statute  of  distributions,  the  execu- 
tor is  not  entitled  to  the  residuum. 
Paup  V.  Mingo,  4  Leigh  163,  disap- 
proving Coleman  z/.  McMurdo,  5 
Rand.  51. 

L.   ACCOUNTING. 

See  generally,  the  title  ACCOUNTS 
AND  ACCOUNTING,  vol.  1,  p.  82. 
1.  Duty  to  Account 

a.  In  General. 

It  is  the  duty  of  an  executor  to  keep 
a  co:-rect  account  of  the  estate  of  his 
testatoff,  and  of  all  appointments  or 
advancements  made  under  the  will,  ^d 
to  exhibit  the  same  to  any  of  the 
parties  interested  therein  who  may  de- 
sire to  see  them.  Rhett  v.  Mason,  18 
Gratt.  541. 

b.  Liability   for    Failure   to    Make    or 

Manner  of  Keeping. 

Executors  not  keeping  their  accounts 
properly  are  held  to  a  rigid  account- 
ability.    Kee  V,  Kee,  2  Gratt.  116. 

An  executor  will  not  be  denied  jus- 
tice simply  because  he  has  neglected 
to  make  up  an  account  of  his  admin- 
istration where  he  appears  to  have 
derived  no  advantage  from  the  delay 
and  is  guilty  of  no  fraud  or  miscon- 
duct.    Jones  V.  Williams,  2  Call  102. 
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Excuse  for  Delay. — ^An  administra- 
tor was  appointed  September  24,  1879, 
but  made  no  settlement  of  his  accounts 
or  statement  of  receipts  until  March  4, 
1881,  when  he  appeared  before  the 
commissioner  in  obedience  to  a  de- 
cree to  settle,  but  then  refused  to 
settle  because  the  distributees  de- 
manded that  he  should  settle  as  agent 
also,  and  two  months  afterwards  he 
left  the  state,  and  went  to  England, 
where  he  was  taken  sick  and  -remained 
for  two  years.  Held,  that  these  circum- 
stances did  not  constitute  a  reasonable 
excuse  for  the  delay  in  making  a  settle- 
ment. Trevelyan  v.  Lofft,  83  Va.  141, 
1  S.  E.  901. 

c.  Release  from  Liability  to  Account. 

Want  of  Assets. — Where  an  intes- 
tate in  her  lifetime  by  deed  of  gift 
disposed  of  her  entire  personal  prop- 
erty so  that  there  was  nothing  to  go, 
or  that  did  go,  at  her  death,  into  the 
hands  of  her  administrator,  it  was 
held,  that  a  bill  against  him  for  an  ac- 
counting should  be  dismissed.  Perdue 
V.  Dillon,  89  Va.  182,  15  S.  E.  385. 

Delay  in  Applying  for  Account- 
ing.— An  account  of  administration  de- 
manded after  a  gireat  lapse  of  time  will 
be  refused.  Parks  v.  Rucker,  5  Leigh 
149. 

Equity  will  refuse  to  entertain  a  bill 
by  legatees  against  the  representatives 
of  the  executors  and  sureties,  where 
there  has  been  great  delay  in  bringing 
the  suit  and  great  remissness  in  pros- 
ecuting it  afterwards,  especially  where 
it  appears  probable  that  the  debts  of 
the  estate  were  sufficient  to  exhaust  all 
the  personal  assets.  Hayes  v.  Goode,  7 
Leigh   452. 

An  order  for  an  account  of  admin- 
istration may  be  refused  on  account  of 
lapse  of  time,  death  of  all  parties  cog- 
nizant of  the  transactions,  destruction 
of  the  county  records  and  loss  of  pa- 
pers; otherwise  there  would  be  danger 
of  injustice  to  the  deceased  admin- 
istrator. Stamper  v.  Garnett,  31  Gratt. 
550. 


A  bill  by  legatees  against  the  repre- 
sentatives of  an  executor  for  an  ac- 
count of  his  administration  will  not  be 
entertained  'n  a  court  of  equity  twenty- 
eight  years  after  the  death  of  the  ex- 
ecutor, 4nd  from  twelve  to  twenty 
years  after  the  youngest  legatee  has 
attained  full  age,  especially  where  the 
accounts  are  complicated,  and  it  ap- 
pears that  nothing  is  probably  due. 
Carr  v.   Chapman,   5   Leigh   164. 

A  bill  was  filed  against  the  husband 
of  a  deceased  executrix  for  an  account 
of  the  testator's  estate.  About  twenty 
years  before,  the  defendant  had  exhib- 
ited in  the  county  court  an  account  of 
debts  and  disbursements  paid  out  of 
the  testator's  estate,  to  which  he  made 
oath,  and  the  same  was  received  and 
recorded  without  any  examination. 
Upon  a  bill  filed  by  the  children  of  the 
testator,  it  was  held  that,  on  account  of 
the  length  of  time,  the  transaction 
should  be  allowed  to  stand,  although 
the  defendant  was  unable  to  produce 
a  single  voucher.  Major  v.  Dudley, 
JeflF.  51. 

In  1797,  a  slave  belonging  to  the  es- 
tate of  a  decedent  was  sold  under  an 
execution  against  the  administrator, 
and  the  administrator  himself  became 
the  purchaser.  In  1801,  the  administra- 
tor settled  his  account,  whereby  it  ap- 
peared that  he  had  no  other  property 
to  settle  the  execution,  and  he  ac- 
counted for  the  price  of  the  slave.  In 
1810,  the  decedent's  daughter,  being 
still  an  infant,  married,  and  soon  after 
informed  her  husband  of  the  facts  in 
regard  to  the  sale  of  the  slave.  In  1822, 
the  administrator  died,  and  after  his 
death  the  daughter  and  her  husband 
filed  a  bill  against  the  administrator's 
personal  representative,  praying  for  an 
account  and  seeking  to  impeach  the 
sale  for  fraud.  Held,  that  the  bill 
should  be  d^'smisscd  on  account  of 
laches.     Todd  v.  Moore,  1  Leigh  457. 

Accounting  Prevented  by  Adminis- 
trator.— Where  a  suit  for  an  account  of 
administration    is    brought    against   an 
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administrator  within  four  years  after 
his  qualification,  he  can  not  set  up  the 
defense  of  laches  and  staleness  al- 
though the  suit  has  been  prolonged 
thirty-six  years,  where  he  has  acqui- 
esced in  the  delay  by  refusing  to  render 
his  accounts  and  by  resisting  the  suit. 
Tiernan  v,  Minghini,  28  W.  Va.  314. 

Release  by  Distributee  on  Final  Set- 
tlement.— A  bill  in  chancery  was  filed 
by  a  distributee  against  an  administra- 
tor and  his  surety  alleging  that  the  ad- 
ministrator had  not  duly  accounted,  and 
praying  an  account.  The  bill  was 
taken  for  confessed  as  to  the  admin- 
istrator; but  the  surety  answered  and 
proved  that  the  plaintiff,  on  a  full  and 
final  settlement,  had  released  the  ad- 
ministrator, and  so  was  not  entitled  to 
an  account.  Held,  that  the  bill  should 
be  dismissed  as  to  both  defendants. 
Cartigne  v.   Raymond,  4  Leigh  579. 

2.  Necessity  of  Accounting. 

Though  the  administrator  has  made 
a  statement  of  assets  received  and  pay- 
ments made  by  him  since  the  bond  was 
given,  and  finding  a  balance  of  the  es- 
tate in  his  hands,  endorses  it  as  a 
credit  on  the  bond,  yet  as  the  obligors 
do  not  acquiesce  in  that  statement, 
they  are  nut  to  be  allowed  the  credit 
e.ul.jr.^cd,  but  the  balance  due  by  the 
adn:ir.i>tr:ii(>.-  n:u5t  be  ascertained  by 
a  correct  settlement  of  his  administra- 
tion account.  James  v,  Johnston,  22 
Gratt.  461. 

It  is  error  to  make  a  personal  decree 
against  an  administrator  without  an 
accoimt  or  admission  showing  assets 
of  his  intestate's  estate  in  his  hands 
sufficient  to  satisfy  the  decree.  Wills 
V,   Dunn,  5  Gratt.  384. 

Before  a  sale  is  decreed  under  such 
circumstances,  the  administration  ac- 
counts should  first  be  settled.  Beck- 
ham V.  Duncan,  1  Va.  Dec.  694. 

3.  Time  of  Rendering  Account. 

An  executor  having  died  within  two 
years  after  the  passage  of  the  act  of 
February  16th,  1825,  requiring  exec- 
utors* accounts  to  be  settled  every  two 


years,  and  forfeiting  their  commissions 
if  the  accounts  are  not  settled,  it  was 
held,  that  commissions  would  not  be 
I  allowed  him.  Boyd  v.  Boyd,  3  Gratt. 
114.  See  also,  Southall  v.  Taylor,  14 
Gratt.  269;  Strother  v.  Hull,  23  Gratt. 
672;  Whitehead  v.  Whitehead,  85  Va. 
870,  9  S.  E.  10.  See  foot-note  to  Turnei 
V,  Turner,  1  Gratt.  11;  Morris  v.  Mor- 
ris, 4  Gratt.  293. 

4.  Proceedings  for  Accounting. 

a.  Nature  of  Proceedings  in  General. 

The  principles,  which  control  the 
mode  of  proceeding,  when  the  ac- 
counts of  a  personal  representative 
settled  ex  parte  returned  and  recorded 
in  the  proper  court  are  to  be  sur- 
charged and  falsified,  are  the  same  as 
those,  where  a  stated  account  is  to  be 
surcharged  and  falsified,  except  when 
there  has  been  fraud  in  making  the  set- 
tlement, which  is  the  basis  of  the 
stated  account.  Seabright  v.  Seabright, 
28   V/.   Va.   376,   412. 

b.  Jurisdiction. 

(1)  Conflict  of  Laws. 

See  generally,  the  title  CONFLICT 
OF  LAWS,  vol.  3,  p.  100. 

Where  a  testator  in  West  Virginia 
in  his  will  requests  his  executors  to 
sell  all  his  perso-nal  property  "wherever 
situated,"  and  a  tract  of  land  owned  by 
him  in  Illinois,  and  dispose  of  the  pro- 
ceeds as  directed  in  the  will,  and  the 
testator  had  large  personal  property 
in  Maryland,  and  there  were  no  letters 
testamentao-y  issued  in  that  state,  nor 
in  the  state  of  Illinois,  and  the  exec- 
utors took  charge  of  the  property  in 
Maryland,  and  disposed  of  it,  by  selling 
a  portion  there,  and  bringing  the  res- 
idue into  West  Virginia,  and  disposing 
if  it  here,  and  sold  the  Illinois  land, 
and  received  the  proceeds,  they  and 
their  sureties  will  in  West  Virginia  be 
required  to  account  for  such  property 
and  proceeds.  Hooper  v.  Hooper,  29 
W.   Va.   276,   1   S.    E.   280. 

The  defendant  was  employed  by  the 
personal  representatives  of  an  intes- 
tate  to  go  to  Mississippi  for  the  pur- 
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pose  of  collecting  cerUin  debts  due  ] 
the  decedent  in  that  state.  Upon  his 
arrival  in  Mississippi,  the  defendant  as- 
certained that  it  would  be  necessary  to 
qualify  as  administrator  of  the  dece- 
dent's estate  in  order  to  collect  the 
debts,  a'nd  upon  a  sale  of  lands  of  the 
debtors  for  the  payment  of  the  debts, 
he  became  the  purchaser.  Held,  that 
under  the  circumstances  the  defendant 
could  be  held  to  account  for  his  ad- 
ministration in  Virginia.  Powell  v, 
Stratton,   11    Gratt.   792. 

Where  an  executor  takes  probate  of 
his  testator's  will  and  letters  testa- 
mentary in  England,  and  collects  the 
assets  of  the  estate  there,  and  brings 
them  with  him  to  Virginia,  but  never 
qualifies  as  executor  in  Virginia,  he  is 
liable  to  be  sued  by  the  legatees  in  the 
court  of  ch«incery  of  Virginia  for  an  ac- 
count of  his  administration,  and  for 
the  legacies  that  remain  unpaid.  Tun- 
stall  V.  Pollard,  11  Leigh  1. 

(8)   General  Equitable  Jurisdiction. 

Equity  has  jurisdiction  of  a  suit  by 
a  creditor  at  large  of  a  decedent  against 
his  personal  representatives,  for  an  ac- 
counting, for  the  payment  of  complain- 
ant's claim,  and  for  general  relief. 
Beverly  v.  Rhodes,  86  Va.  415,  10  S. 
E.   572. 

A  testator,  being  surety  in  a  cove- 
nant binding  his  heirs,  charged  his  real 
estate  with  his  debts,  and  devised  it 
subject  to  such  charge.  The  covenant 
was  broken,  and  the  covenantee,  after 
the  death  of  the  testator,  filed  his  bill 
suggesting  a  deficiency  of  personal  as- 
sets, and  praying  for  an  account 
thereof,  without  having  first  recovered 
judgment  at  law  against  the  testator's 
executor.  Held,  that  the  case  was 
properly  relievable  in  equity.  Poin- 
dexter  v.  Green,  6  Leigh  504. 

A  court  of  equity  will  not  direct  an 
administrator  of  a  debtor's  estate  to 
render  an  account  of  his  administration, 
where  there  is  no  allegation  that  the 
administrator  has  not  given  sufficient 
security    for    the    performance    of    his 


duties.     Lane  v.   Eggleston,  2  Pat.  & 
H.  225. 

(3)  Another  Suit  Pending. 

See  the  title  ABATEMENT,  RE- 
VIVAL AND  SURVIVAL,  vol.  1,  p.  2. 

Where  a  suit  to  settle  an  admin- 
istrator's account  is  pending,  and  a  bill 
in  the  same  court  by  the  sole  devisee 
to  compel  a  third  person  to  discover 
assets  in  the  shape  of  insurance  on  the 
decedent's  life,  and  to  compel  the  ad- 
ministrator to  account  for  his  failure  to 
assert  the  rights  of  the  estate  to  such 
insurance,  was  properly  dismissed  as 
to  the  third  person,  and  it  was  proper 
also  to  dismiss  the  suit  as  to  the  ad- 
ministrator, since  the  liability  of  the 
administrator  for  negligence  i^n  not  at- 
tending to  the  rights  of  the  estate  in 
such  insurance  could  be  fully  adjudged^ 
under  the  same  rules,  in  the  pending 
suit.  Beaty  v.  Downing,  96  Va,  451, 
31    S.    E.   612. 

c.  Compelling  Accounting. 
(1)   Persons  Entitled  to   Require  Ac- 
counting, 
(a)  In  General. 

As  2,  general  rule,  any  person  who 
has  an  interest  in  the  property  of  the 
decedent,  or  in  the  proper  administra- 
tion of  it,  has  a  right  to  file  a  bill  in 
equity  against  the  executor  or  admin- 
istrator for  a  settlement  of  the  admin- 
istration account.  Stephenson  v.  Tav- 
erners,  9  Gratt.  398;  Anderson  v, 
Thompson,  11  Leigh  439;  Duval  v. 
Trent,  6  Munf.  29;  Graflf  v.  Castleman, 
5  Rand.  195;  Conrad  v.  Fuller,  98  Va. 
16,  34  S.  E.  893;  Tate  v.  Jones,  98  Va. 
544,  36  S.  E.  984;  B^ll  v.  Ball,  3  Munf. 
279;  Cornell  v.  Hartley,  41  W.  Va.  493, 
25  S.  E.  789.  See  post,  "Actions  against 
Executors  or  Administrators,"  IV, 
O,  2. 

One  who  is  not  entitled  to  any  relief 
against  an  executor  or  administrator 
can  not  maintain  a  bill  to  surcharge 
and  falsify  the  ex  parte  settlement  of 
such  fiduciary.  Dearing  v.  Selvey,  50 
W.  Va.  4,  40  S.  E.  478. 
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(b)  Creditors. 

See  also,  the  title  CREDITORS' 
SUITS,  vol.  3,  p.  780. 

A  creditor,  having  obtained  judgment 
against  the  executors  of  the  surety  for 
the  debt,  is  not  bound  to  take  out  ex- 
ecution, before  he  can  file  his  bill  in 
equity,  for  an  account  of  the  personal 
and  real  estates  of  the  principal  and 
surety,  and  to  get  satisfaction  out  of 
the  real,  in  default  of  the  personal  as- 
sets.    Duval  V,  Trent,  6  Munf.  29. 

(c)  Legatees. 

A  suit  in  chancery  being  brought  by 
legatees  against  the  executors  and 
widow  of  the  testator,  for  a  settlement 
of  the  admihistration  account,  and  dis- 
tribution of  the  personal  estate  among 
the  plaintiffs;  if  it  appear  that  the 
widow  has  not  fully  received  her  share, 
the  court  should  not  dismiss  the  bill 
as  to  her,  but  decree  in  her  favor  the 
sum  to  which  she  appears  entitled. 
Ball  V.  Ball,  3  Munf.  279.  See  also,  An- 
derson V.  Thompson,  11  Leigh  439. 

(d)  Wife  of  Decedent. 

Where  a  wife  is  entitled  to  certain 
notes  and  claims  of  her  deceased  hus- 
band, and  she  conveys  and  assigns  the 
notes  and  claims  to  a  married  woman, 
upon  the  consideration  that  the  woman 
will  keep  and  maintain  her  during  her 
natural  life,  and  the  woman  to  whom 
the  notes  and  claims  were  assigned 
dies  shortly  afterwards,  and  her  hus- 
band and  children  reconvey  the  notes 
and  claims  to  the  widow,  she  may 
maintain  a  suit  against  the  ad'ministra- 
tor  of  her  deceased  husband  to  compel 
a  settlement  of  his  administration  ac- 
counts; but,  before  she  can  have  a  dis- 
tribution of  the  assets  in  his  hands, 
the  personal  representatives  of  the  wo- 
man to  whom  she  conveyed  such  claims 
and  notes,  and  which  were  reconveyed 
to  her  by  her  heirs,  must  be  brought 
before  the  court  as  a  party.  Cornell  v. 
Hartley,  41  W.  Va.  493,  23  S.  E.  789. 

(e)  Surety. 

See  generally,  the  title  SUKETY- 
SHIP. 


A  surety  whose  principal  is  dead  may 
bring  any  suit  in  equity  which  the  cred- 
itor could  bring  for  a  settlement  of  the 
administration  account  on  the  estate  of 
the  decedent,  and  for  the  administra- 
tion of  the  assets,  whether  legal  or 
equitable.  Stephenson  v,  Taverners,  9 
Gratt.  398. 
(0  Children  of  Testator. 

Upon  the  death  of  a  trustee  of  real 
estate  appointed  by  will,  who  was  also 
executor  of  the  will,  the  children  of  the 
testator  may  file  a  bill  against  the 
representative  of  the  executor  and 
trustee  for  an  account  of  the  proceeds 
of  the  real  estate,  without  having  an 
administrator  de  bonis  non  s^ppointed 
of  the  estate  of  their  testator.  Graff  v, 
Castleman,  5  Rand.  195. 
(g)  Widow  and  Heirs  of  Deceased 
Partner. 

A  bill  for  an  accounting  can  not  be 
maintained  by  the  widow  and  heirs  of 
a  deceased  partner  against  his  admin- 
istrator and  the  surviving  partner,  when 
it  fails  to  show  collusion  between 
them,  or  insolvency,  or  refusal  by  the 
administrator  to  compel  a  settlement, 
or  something  in  their  relations  which 
prevents  him  from  obtaining  a  settle- 
ment. Conrad  v.  Fuller,  98  Va.  16,  34 
S.  E.  893. 
(h)  Assignee  of  Residuary  Legatee. 

Where  an  assignee  of  ^  residuary 
legatee  delayed  suing  for  a  settlement 
of  the  administrator's  accounts  until 
over  twenty  years  after  the  assignment, 
his  right  of  action  was  barred  by 
laches.  Tate  v.  Jones,  98  Va.  544,  36 
S.  E.  984. 
(i)  Administrator  d.  b.  n. 

Quaere,  whether  an  administrator  de 
bonis  non  can  call  the  representative 
of  a  previous  executor  or  administrator 
to  account,  and  recover  any  balance 
due  firom  his  testator  or  intestate  to 
the  estate.  Cocke  v.  Harrison,  3  Rand. 
494. 

As  to  the  right  of  an  administrator 
de  bonis  non  to  sue  the  representative 
of  the  former  executor  or  administ.a- 
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tor  for  assets  wasted  or  converted,  see 
post,       ^'Administrators        De       Bonis 
Non  or  with  Will  Annexed,"  V. 
(j)  Covenantee. 

A  testator,  being  surety  in  a  cove- 
nant binding  his  heirs,  charged  his  real 
estate  with  his  debts,  and  devised  it 
subject  to  such  charge.  The  covenant 
was  broken,  and  the  covenantee,  after 
the  death  of  the  testator,  filed  his  own 
bill  suggesting  a  deficiency  of  personal 
assets,  and  praying  for  an  account 
thereof,  without  having  first  recovered 
judgment  at  law  against  the  testator's 
executor.  Held,  that  the  case  was 
properly  relievable  in  equity.  Poin- 
dexter  v.  Green,  6  Leigh  504. 

(8)  Notice. 

A  settlement  by  commissioners  of 
an  administration  account,  without  no- 
tice to  the  legatees  or  distributees,  is 
against  the  constant  practice  of  the 
court.  Campbell  v.  Winston,  2  Hen. 
&  M.  11. 

A  settlement  of  an  executor's  admin- 
istration account,  certified  by  commis- 
sioners on  a  day  subsequent  to  his 
death,  and  not  appearing  to  have  been 
made  in  his  lifetime  with  notice  to 
himself,  nor,  after  his  death,  with  no- 
tice to  his  executor,  is  erroneous,  and 
ought  not  to  be  received  as  the  ground 
of  a  decree  against  his  estate.  Boyd  v. 
Kaufmans,  6  Munf.  45. 

(3)  Limitations  and  Laches. 

An  account  of  administration,  de- 
manded after  a  great  lapse  of  time,  will 
not  be  granted.  Parks  v.  Rucker,  5 
Leigh  149;  Tate  v.  Jones,  98  Va.  544, 
36  S.  E.  984. 

A  bill  was  brought  against  the  de- 
fendant, who  had  married  an  executrix 
who  was  dead,  for  an  account  of  the 
testator's  estate.  The  defendant  about 
twenty  years  before  had  exhibited  in 
the  county  court  under  oath  an  ac- 
count of  debts  and  disbursements, 
which  was  received  and  recorded  with- 
out examination.  As  the  children  of 
the  testator  came  of  age,  they  severally 
petitioned  the  county  court,  and  some 


of  them  brought  suit  to  have  their 
shares  of  their  father's  estate.  Upon 
which  petitions  and  suits  several  or- 
ders were  made  for  persons  to  settle  an 
account  of  the  testator's  estate,  and  in 
all  these  settlements  the  account  Brst 
exhibited  by  the  defendant  was  al- 
lowed as  a  good  discharge  for  so  much. 
In  the  present  case,  it  was  referred  to 
persons  to  settle  an  account  of  the  es- 
tate, who  having  some  doubt  about 
allowing  this  account  prayed  the  direc- 
tion of  the  court.  Held,  that  the  ac- 
counts should  be  allowed,  in  regard  to 
the  length  of  time,  though  the  defend- 
ant had  not  one  voucher  to  produce, 
and,  as  to  the  length  of  time,  the  trans- 
action was  of  little  more  than  twenty 
years'  sts^nding,  and  the  suit  had  been 
pending  ten  years.  Major  v.  Dudley, 
JeflF.  51. 

An  execution  was  issued  against  the 
decedent's  estate,  and  a  slave  taken  and 
sold  by  the  sheriff  in  1797,  the  dece- 
dent's administrator  being  the  pur- 
chaser at  the  sale.  In  1801,  he  settled 
his  account,  whereby  it  appeared  that 
he  had  not  other  property  to  settle  the 
execution,    and    he    accounted    for   the 

I  price  of  the  slave.  In  1810,  the  dece- 
dent's   daughter,   while    still   an   infant, 

I  married,  and  soon  after  informed  her 
husband  of  the  facts  regarding  the  sale. 
The  administrato<r  died  in  1822.  Held, 
that  4  bill  filed  by  the  daughter  and  her 
husband  against  the  administrator's 
personal  representatives  praying  an  ac- 
counting and  seeking  to  impeach  the 
sale  for  fraud  should  be  dismissed  on 
account  of  laches.  Todd  v,  Moore,  1 
Leigh  457. 

Where  ^  suit  for  an  account  of  ad- 
ministration was  brought  twenty-six 
years  after  the  death  of  the  intestate, 
twenty-one  years  after  the  death  of  the 
administrator,  long  after  his  estate  was 
settled  up  by  his  administrator,  show- 
ing that  there  were  no  personal  assets, 
and  in  the  absence  of  the  first  admin- 
istrator's books  and  papers,  against  his 
heir  who  at  his  death  was  an  infant 
two   years   old,   it   was   held,    that  the 
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staleness  of  the  claim  is  conclusive 
against  it.  Hillis  v.  Hamilton,  10  Gratt. 
300.  See  also,  Castleman  v.  Dorsey,  78 
Va.  342. 

A  court  of  equity  will  not  entertain 
a  bill  by  legatees  against  the  represent- 
atives of  an  executor  for  an  account 
of  his  administration  filed  twenty-eight 
years  after  his  death  and  from  twelve 
to  twenty  years  after  the  youngest 
legatee  attained  full  age,  the  account 
being  ancient  and  complicated,  al- 
though it  appears  that  he  had  never 
settled  an  account,  especially  where  it 
appears  that  there  is  probably  nothing 
due.      Carr  v.   Chapman,   5   Leigh    164. 

Equity  will  not  entertain  a  bill  by 
legatees  against  the  representatives  of 
the  executors  and  sureties,  where  there 
has  been  a  great  lapse  of  time  after  the 
suit  might  have  been  brought  before 
it  is  instituted,  and  great  remissness 
in  prosecuting  it  afterwards,  especially 
where  it  appears  probable,  that  the 
debts  of  the  estate  were  sufficient  to 
exhaust  all  the  personal  assets.  Hayes 
V.   Goode,  7  Leigh  452. 

Where  a  suit  for  an  accounting  is  in- 
stituted against  an  administrator  within 
less  than  four  years  after  he  qualifies, 
the  defense  of  laches  can  not  be  relied 
on,  though  the  suit  has  been  prolonged 
thirty-six  years,  where  the  administra- 
tor has  acquiesced  in  the  delay  by  re- 
fusing to  render  his  accounts  and  by 
resisting  the  suit.  Tiernan  v.  Ming- 
hini,  28  W.  Va.  314. 

A.,  being  indebted  to  B.,  made  B. 
one  of  his  executors  and  guardian  of 
his  children  in  1755.  B.,  however,  at- 
tended very  little  to  the  duties  of  ex- 
ecutor; and  the  devisees  having  got 
possession  of  the  estate,  B.,  endeav- 
ored to  have  a  settlement  of  the  admin- 
istration, that  he  might  receive  the 
balance  due  him.  B.  died  in  1766.  Af- 
ter that  and  as  late  as  1784,  the  parties 
interested  expressed  a  willingness  to 
have  the  accounts  settled;  and  an  order 
of  court  was  made  for  the  purpose;  but 
the  defendants,  refusing  to  proceed 
therewith,     B.'s     administrators     filed 


their  bill  for  a  settlement,  etc.  The 
defendants  plead  the  statute  of  lim- 
itation. Held,  to  be  a  bar.  Pendleton 
V.   Whiting,  Wythe   38. 

Decree  for  Accounting  Stops  Run- 
ning of  Statute  of  Limitations. — In  a 
suit  to  settle  the  accounts  of  an  exec- 
utor and  ascertain  the  debts  against 
his  decedent's  estate,  a  decree  for  an 
account  of  debts  stops  the  running  of 
the  statute  of  limitations  as  to  all  debts 
against  the  decedent.  Covingtoi\  v. 
Griffin,  98  Va.  124,  34  S.  E.  974. 

(4)  The  Pleadings, 
(a)  Bill  or  Petition. 

See  generally,  the  title  ACCOUNTS 
AND  ACCOUNTING,  vol.  1,  p.  82. 

aa.  Form  and  Sufficiency. 

A  bill  to  surcharge  and  falsify  ac- 
counts must  set  forth  one  or  more 
items,  whereby  the  plaintiff  seeks  to 
surcharge  or  falsify  such  accounts  or 
ex  parte  settlement,  unless  there  be  er- 
rors or  mistakes  on  the  face  of  the  ac- 
count or  of  the  ex  parte  report  or  stt- 
tlement  filed  with  the  bill;  such  ap- 
parent errors  need  not  be  specified 
in  the  bill.  If  the  bill  is  defective  in 
these  respects,  it  should  be  dismissed 
unless  amended.  But  if  such  bill  be 
not  demurred  to,  and  the  court  should 
improperly  make  a  general  order  of 
reference  directing  a  settlement  of  the 
accounts  of  the  personal  representa- 
tive, instructing  the  commissioner  to 
regard  the  ex  parte  settlement  as  prima 
facie  correct,  subject  to  be  surcharged 
and  falsified  by  either  party,  and  this 
be  legally  done  by  the  plaintiff,  while 
the  cause  is  before  the  commissioner, 
and  a  report  be  accordingly  made, 
such  cause  otight  not  to  be  afterwards 
dismissed  for  such  defects  in  the  bill. 
Seabright  v.  Seabright,  28  W.  Va.  41? 

A  bill  by  a  creditor  of  a  decedent  to 
settle  the  estate  and  the  accounts  of 
the  administrator,  and  to  charge  him 
with  a  devastavit,  and  to  have  a  per- 
sonal decree  against  the  administrator, 
and  to  subject  lands  owned  by  the  de- 
cedent at  his  death,  and  to  follow  such 
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lands  into  the  hands  of  a  grantee  of 
the  heirs  or  devisees,  and  set  aside 
their  conveyances  to  such  third  party 
for  fraud  or  other  legal  ground,  is  not 
muhifarious.  Turk  v,  Hevener,  49  W. 
Va.  204,  38  S.  E.  476.  See  also,  Mc- 
Glaughlin  v,  McGlaughlin,  43  W.  Va. 
23«,  27  S.  E.  378. 

bb.  Parties. 

(aji)  Personml  Representative. 

It  is  error  to  decree  an  account  to 
be  taken  of  money  received  by  a  dece- 
dent, wh«n  his  personal  representative 
is  not  before  the  court  upon  proper 
process.  Donahoe  v.  Fackler,  8  W. 
Va,  249. 

Wl  ere  a  suit  is  brought  by  one  or 
more  distributees  of  the  estate  of  a  de- 
cedent for  a  settlement  of  the  estate 
and  the  recovery  of  the  distributive 
shares,  the  administrator  is  a  neces- 
sary party.  Woodyard  v.  Buffington, 
23  W.  Va.  195. 

A  bill  can  not  be  maintained  by  dis- 
tributees against  an  executor  in  his 
own  wrong,  who  has  sold  property  of 
the  deceased,  to  have  an  accounting 
and  obtain  a  decree  against  the  former 
for  the  proceeds  of  the  sale,  unless  the 
rightful  presonal  representative  be  a 
party  plaintiff  or  defendant.  Nease  v. 
Capehart,  8  W.   Va.  95. 

The  heir,  legatee  or  distributee  must 
either  bring  the  executor  or  adminis- 
trator of  the  decedent  before  the  court 
or  administer  himself;  otherwise,  he 
can  not  sustain  a  bill  for  an  account 
of  the  effects  of  the  decedent;  for  it  is 
not  sufficient  to  allege  that  the  rights 
of  his  predecessor  are  all  united  in  him, 
as  there  may  be  outstanding  claims  to 
adjust.     Moring  v.   Lucas,   4   Call   577. 

Where  a  distributee  of  a  decedent's 
estate  survives  her  husband,  but  dies 
leaving  an  heir,  her  personal  represent- 
ative is  a  proper  party  to  a  suit  in  eq- 
uity for  a  settlement  of  such  estate. 
Robertson  v.  Gillenwaters,  85  Va.  116, 
7  S.  E.  371. 

Personal  Representatives  of  De- 
ceased Administfmtor. — ^Where   one   of 


two  administrators  has  taken  no  active 
part  in  the  administration  of  the  intes- 
tate's estate,  and  has  died,  his  admin- 
istrator is  not  a  necessary  party  to  a 
bill  filed  by  the  distributee  for  an  ac- 
count of  the  administration  of  the  es- 
tate. Wills  V.  Dunn,  5  Gratt  384. 
(bb)  Legatees. 

Where  a  creditor  files  a  bill  against 
the  executor  for  an  account  of  assets, 
and  against  the  legatees  for  contribu- 
tion, and  there  is  a  dispute  between  the 
executor  and  the  legatees  as  tc 
whether  the  executor  should  pay  the 
debt  without  contribution  from  them, 
and  some  of  the  legatees  are  not  made 
parties,  the  bill  may  properly  be  dis- 
missed as  to  the  legatees.  Sampson 
V.  Payne,  6  Munf.  176. 
(cc)  Heirs. 

Where  a  distributee  of  a  decedent's 
estate  survives  her  husband,  but  dies 
leaving  an  heir,  both  her  personal  rep- 
resentative and  her  heir  are  proper  par- 
ties to  a  suit  in  equity  for  a  settlement 
of  such  estate.  Robertson  v.  Gillen- 
waters, 85  Va.  116,  7  S.  E.  371. 
(dd)  Distributees. 

Where  a  suit  is  brought  by  one  or 
more  distributees  of  the  estate  of  a 
decedent  for  a  settlement  of  the  estate 
and  the  recovery  of  the  distributive 
shares,  the  widow  and  all  the  other 
distributees  are  necessary  parties. 
Woodyard  v,  Buffington,  23  W.  Va. 
195. 
(ee)  Joint  Obligor  with  Decedent 

Where  a  creditor  comes  in  under  an 
order  for  an  account  of  debts  against 
a  decedent's  estate,  and  proves  a  debt 
upon  which  a  third  person  is  jointly 
bound  with  the  decedent,  such  a  third 
person  is  not  a  necessary  party  to  the 
suit,  as  no  relief  is  there  sought 
against  him.  It  is  not  the  practice  of 
the  courts,  nor  is  it  the  policy  of  the 
law,  to  encumber  suits  for  the  admin- 
istration of  assets  of  decedents'  es- 
tates with  collateral  issues  affecting 
the  adjustment  of  equities  between  per- 
sons having  no  privity  with  many  of 
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the  other  creditors.    Robinett  v.  Mitch- 
ell, 101  Va.  762,  45  S.  E.  287. 
(fiT)  Debtors  of  Estate. 

In  a  suit  by  a  creditor  to  settle  the 
estate  of  a  decedent,  it  is  not  proper 
to  unite  the  debtors  of  the  estate  as 
defendants.  As  a  general  rule,  the 
debtors  of  the  estate  must  be  sued  by 
the  personal  representative  only.  The 
creditor  can  only  sue  the  personal  rep- 
resentative for  settlement,  and,  if  land 
is  to  be  sold,  unite  with  him  those  in- 
terested in  the  land,  unless  some  inde- 
pendent source  of  equity  shall  be  made 
to  appear  as  to  the  other  parties  intro- 
duced. Wilson  V.  Wilson,  93  Va.  546, 
25  S.  E.  596. 
cc    Prayer. 

Where  a  creditor  files  a  bill  to  sub- 
ject the  personal  and  real  estate  of  his 
deceased  debtor  to  the  payment  of  his 
debt,  praying  that  the  administration 
account  be  settled  and  that  an  account 
of  all  the  debts  and  liabilities  of  the  es- 
tate may  be  taken  and  their  priorities 
fixed,  a  decree  for  a  general  account- 
ing may  be  made  under  such  prayer, 
and  all  the  creditors  permitted  to  come 
in  and  prove  their  debts,  and  an  order 
entered  staying  all  other  suits,  and  all 
the  assets  may  be  administered  in  the 
one  suit.  Duerson  v.  Alsop,  27  Gratt. 
229. 
(b)    Answer. 

The  answer  of  an  executor  under 
oath,  setting  out  a  personal  claim 
against  the  estate  of  the  testator,  is 
not  evidence  by  itself  in  a  suit  against 
the  executor  for  an  accounting,  but 
must  be  supported  by  evidence,  Beck- 
with  V,  Butler,  1  Wash.  224. 
(5)    Order  or  Decree. 

In  a  bill  by  an  executor  for  a  con- 
struction of  the  will  of  which  he  was 
executor,  an  account  was  taken,  show- 
ing collections  by  the  executor  of 
ante-war  debts  in  confederate  money, 
which,  by  order  of  the  court,  had  been 
invested  in  confederate  bonds.  The 
contest  in  the  circuit  court  was  be- 
tween   legatees,    and    certain    legatees 


and  next  of  kin.  The  court  entered 
a  decree,  settling  the  question  between 
the  legatees,  holding  that  the  testator 
died  intestate  as  to  one  moiety  of  the 
residuum,  and  directing  that  the 
amount  invested  in  confederate  bonds 
should  be  treated  as  a  part  of  the  resid- 
uum and  the  loss  borne  equally  by 
all  the  parties  interested  in  the  resid- 
uum. This  decree,  upon  appeal  by 
certain  legatees,  was  reversed  by  the 
appellate  court  as  to  some  of  the  leg- 
atees and  affirmed  as  to  others,  and 
affirmed  in  all  other  particulars;  and, 
on  motion  of  the  next  of  kin,  it  was 
added  that  the  decree  should  not  pre- 
vent the  next  of  kin  from  asserting,  by 
proper  proceedings,  any  claim  they 
might  be  advised  to  assert  against  the 
executor  on  account  of  his  transactions 
as  such.  Held,  that  the  decree  of  the 
appellate  court  did  not  conclude  in- 
quiry as  to  the  money  collected  and 
invested  in  confederate  bonds,  such  in- 
quiry being  permissible  under  the  res- 
ervation. Young  V.  Cabell,  27  Gratt. 
761. 

When  an  order  of  reference  is  made 
in  any  suit  to  surcharge  and  falsify  the 
ex  parte  settlement  of  a  personal  repre- 
sentative, it  should  be  a  general  order 
of  reference,  and  not  a  restricted  or- 
der of  reference  confined  only  to  those 
items,  which  have  been  specified  in  the 
bill  as  the  subjects  of  surcharge  and 
falsification.  Seabright  v.  Seabright,  28 
W.  Va.  412. 

Operation  and  Effect. — ^Where  within 
five  years  from  the  date  of  a  judgment 
rendered  against  a  deceased  person,  an 
account  of  debts  against  his  estate  was 
ordered,  which  operated  to  suspend  the 
statute  of  limitations  as  against  such 
judgment,  a  subsequent  action  to  en- 
force such  judgment  against  his  estate 
was  not  barred.  Robinett  v,  Mitchell, 
101   Va.   762,  45   S.   E.  287. 

5.    Stating,  Settling,  Opening  and  Re- 

view, 
a.    Form  and  Requisites  of  Account. 
In  1851,  a  testator  died  leaving  sev- 
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eral  infant  children.  By  his  will  he 
directed  that  his  eldest  daughter  should 
have  possession  of  the  home  property 
if  she  would  keep  the  younger  children 
with  her  and  take  care  of  them.  He 
directed  his  executor  to  manage  the 
estate  until  January  1,  1861,  when  it 
was  to  be  divided  equally  among  his 
children.  The  husband  of  the  eldest 
daughter  became  administrator  with 
the  will  annexed  and  took  possession 
of  the  estate,  but  did  not  invest  the 
money  or  settle  his  account.  Held,  that 
the  account  of  the  administrator  with 
the  will  annexed  up  to  1861  should  be 
settled  as  a  guardian's  account.  Stro- 
ther  V.  Hull,  23  Gratt   652. 

The  court  should  direct  the  account 
as  individual  and  as  executor  to  be 
taken  separately.  Staples  v.  Turner,  29 
Gratt.    330. 

During  the  paper  money  period,  all 
sums  of  debt  and  credit  ought  to  be 
stated  in  due  order  of  time  and  to 
stand  as  nominally  entered,  without 
scaling,  when  the  executor  is  debtor; 
but,  when  there  is  an  excess,  it  should 
be  scaled.     Gary  v.  Macon,  4  Call  605. 

An  administrator  having  appeared 
before  the  commissioner  appointed  for 
the  purpose  of  making  a  settlement  of 
his  account,  it  was  proper  to  include 
the  settlement  of  his  account  as  agent 
for  the  intestate  during  her  lifetime, 
although  no  notice  was  given  that  he 
would  be  called  upon  to  settle  his  ac- 
counts as  such  agent.  Trevelyan  v. 
LofTt,  83  Va.  141,  1   S.   E.  901. 

Blending  Separate  Accounts. — Where 
an  executor  enters  the  profits  of  the 
testator's  lands  in  his  administration 
account,  it  is  right  that  discrimination 
accounts  should  be  extracted  by  the 
commissioner,  in  order  to  show  each 
devisee's  proportion  of  debts  and 
credits.     Gary  v.  Macon,  4  Gall   605. 

Where  an  executor  kept  a  general 
administration  account,  and  a  separate 
account  of  money  borrowed  by  him 
from  the  estate,  and  in  the  latter  en- 
tered a  sum  of  sterling  money  received 


in  1777,  which  he  converted  into  cur- 
rent money  at  the  exchange,  and  an- 
nually carried  the  interest  into  the  ad- 
ministration account,  such  separate  ac- 
count should,  on  his  death  in  1780,  be 
incorporated,  at  the  proper  dates,  into 
the  administration  account,  which 
should  then  be  closed,  the  interest  and 
commissions  set  against  each  other,  and 
the  balances  upon  them  carried  into  the 
body  of  the  administration  account; 
and,  if  the  balance  then  due  upon  the 
administration  account  should  only  be 
equal  to  or  less  than  the  specie  money 
borrowed,  such  balance  should  be  re- 
garded as  specie,  but,  if  it  exceeds  the 
money  borrowed,  the  excess  should 
be  scaled.     Gary  v.  Macon,  4  Call  605. 

Where  the  guardian  of  minor  chil- 
dren is  also  acting  as  administrator  de 
bonis  non  with  the  will  annexed  of  the 
testator,  his  account  as  administrator 
should  embrace  only  his  receipts  and 
disbursements  as  such;  and  it  is  error 
to  blend  his  receipts  and  statements  as 
administrator  with  receipts  and  state- 
ments under  an  agreement  between  him 
as  guardian  and  the  widow  and  adult 
daughter  as  to  the  disposition  of  the 
property.  Hannah  v.  Boyd,  25  Gratt 
692. 

In  Accordance  with  Decree.— The 
commissioner  is  bound  to  state  the  ac- 
counts, according  to  the  decree  of  the 
court  of  appeals,  and  can  not  charge 
the  appellant  with  any  loss  sustained 
or  supposed  to  be  sustained,  by  the  ap- 
pellee, in  consequence  of  the  prin- 
ciples on  which  the  account  was  di- 
rected, in  relation  either  to  deprecia- 
tion or  interest.  Ambler  v.  Macon,  4 
Gall  605. 

b.  Character  and  Contents  of  Account 
(1)    General  Consideration. 

Where  it  appears  from  the  face  of 
an  executor's  settlement  that  he  has 
paid  in  full  some  debts  and  left  unpaid, 
in  part  or  wholly,  other  debts  of  equal 
dignity,  such  settlement  stands  im- 
peached per  se.  McCormick  r.  Wright, 
79   Va.    524. 
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(2)    Necessity  of  Itemized  Account. 

See  the  title  ACCOUNTS  AND  AC- 
COUNTING, vol.   1,   p.   82. 

(8)    Charges  against  Executor  or  Ad- 
ministrator. 

(a)  Property  in  General    to    Be    Ac- 
counted for. 

An  executor  or  administrator  should 
be  charged  in  the  settlement  of  his  ac- 
counts with  all  the  assets  of  the  dece- 
dent's estate  which  he  has  collected  in 
money,  or  which  he  has  converted  to 
his  own  use  by  exchanging  the  debt  or 
obligation  due  the  estate  for  an  obli- 
gation of  a  third  party,  and  also  with 
all  debts  which  have  lost  to  the  estate 
by  reason  of  his  neglect  to  collect  or 
take  possession.  Anderson  v.  Piercy, 
20  W.  Va.  282. 

Executors  or  administrators  are  to 
be  charged  with  the  personal  property 
owned  by  the  testator  at  the  time  of  | 
his  death,  whicV.  came  or  ought  to  have 
come  into  their  hands.  Hooper  v. 
Hooper,  29  W.  Va.  276,  1  S.  E.  280. 

(b)  Tobacco   Received   and  Not   Dis- 
bursed. 

An  executor  or  administrator  is  not 
chargeable  specifically  with  tobacco  re- 
ceived by  him  and  not  disbursed  on  ac- 
count of  his  testator's  estate,  but  only 
with  the  price  actually  received  for 
such  tobacco,  where  that  can  be  as- 
certained, and,  if  not,  with  the  then 
current  value  thereof.  McCall  v. 
Peachy,  3   Munf.  288. 

(c)  Amount  of  Paper  Money  Received 
in  Specie. 

Where  an  executor  authorized  to  in- 
vest money,  changes  the  bonds,  shifts 
the  debts,  and  applies  the  money  to 
his  own  use,  or  that  of  his  friends, 
without  any  fraudulent  design,  it  is  no 
reason  for  charging  him  with  the 
amount  of  paper  money  received  by 
him  in  specie.  McCall  v.  Peachy,  3 
Munf.    288. 

(d)  Cash  in  Safe  at  Time  of  Testator's 
Death. 

Executors  must  be  charged  with  the 
cash  in  the  testator's  safe  at  the  time 


of  his  death,  -which  came  into  their 
hands,  and  they  will  not  be  allowed  to 
rely  on  the  appraisement  bill  for  such 
items,  which  is  much  less  than  the  cash 
actually  received.  Hooper  v.  Hooper, 
29  W.  Va.  276,  1  S.  E.  280. 

(e)  Wearing  Apparel  of  Testator. 
The   wearing   apparel    of   a   testator 

will  not  be  charged  against  the  exec- 
utor where  it  is  not  proved  to  have 
been  converted  to  his  use  by  him,  and 
a  sale  of  it  was  not  necessary  for  the 
payment  of  debts  and  legacies.  Mc- 
Call V.   Peachy,  3   Munf.   288. 

(f)  Furniture   Retained    by    Personal 
Representative. 

Where  an  administrator  with  the  will 
annexed  lives  in  the  house  of  his  tes 
tator  and  a  part  of  the  furniture  is  re- 
tained and  used  by  him  until  it  is  con- 
sumed by  fire  along  with  the  house, 
the  furniture  must  be  considered  as 
having  been  taken  as  his  own  and  he 
must  account  for  its  value,  although  he 
had  with  him  the  younger  children  of 
the  testator  for  whose  board  he  was 
paid.     Strother  v.   Hull,  23   Gratt.   652. 

(g)  Property  Bequeathed  for  Use  of 
Testator's  Family. 

Where  a  testator  directed  by  his  will 
that  the  new  goods  in  his  house,  and 
the  goods  which  he  had  ordered  from 
Europe,  should  be  disposed  of  for  the 
use  of  his  family  in  the  same  manner 
as  if  he  were  living,  no  account  should 
be  taken  of  them  in  the  settlement  of 
his  estate.  Cary  v.  Macon,  4  Call  605. 
(h)  Profits  of  Land  Occupied  by  Ex- 
ecutor in  Other  than  Representa- 
tive Right 

Where  the  occupation  by  an  execu- 
tor of  the  real  estate  of  the  testator 
was  not  in  his  representative  capacity, 
it  was  held,  that  what  the  executor  re- 
ceived from  the  land  was  not  assets  of 
the  estate  for  which  he  was  .chargeable 
as  executor.  Baker  v.  Baker,  87  Va. 
180,   12   S.    E.   346. 

(i)   Assets  Retained  by  Widow  as  Co- 
administratrix. 

An     administrator     should     not     be 


646 


Executors  and  Administrators 


charged  with  any  assets  which  have 
been  retained  by  the  widow  as  coad- 
ntinistratrbc,  and  never  reached  his 
haftds.  Hart  v.  Hart,  31  W.  Va.  688, 
8  S.  £.  562. 

(j)    Choses  in  Action. 

An  executor  is  not  to  b«  charged 
with  a  debt  when  it  becomes  due,  but 
only  when  he  actually  receives  it,  un- 
less it  is  shown  to  have  been  lost  by 
his  negligence  or  improper  conduct. 
Cavendish  v.  Fleming,  3  Munf.  198; 
Burnley  v,  Duke,  1  Rand.  108;  Hooper 
m.  Hooper,  32  W.  Va.  526,  9  S.  E.  937; 
Evans  v.  Shroyer,  22  W.  Va.  581;  Reitz 
V.  Bennett,  6  W.  Va.  417. 

An  administrator  is  chargeable  with 
sums  actually  collected,  and  not  with 
estimates  made  by  him  as  to  what  may 
be  collected  on  claims  due  the  estate. 
Fauber  v.  Gentry,  89  Va.  312,  15  S.  E. 
899. 

If  when  an  executor  settles  his  ac- 
count, he  has  not  received  a  debt,  and 
it  appears,  that  it  has  been  lost  through 
his  negligence  or  want  of  proper  dili- 
gence, he  should  be  charged  with  such 
debt  as  of  the  time,  when  he  ought  to 
have  received  it,  had  he  used  due  dili- 
gence. The  mere  want  of  proper  dili- 
gence on  his  part  or  his  negligence  does 
not  make  debts  due  his  testator  the 
property  of  the  executor,  and  there- 
fore, if  when  he  settles  his  accounts,  he 
can  show,  that  a  particular  debt  in- 
cluded in  the  inventory  and  not  re- 
turned as  worthless  or  doubtful  was 
nevertheless  a  debt,  which  could  not 
have  been  collected  by  the  use  of 
diligence  either  because  of  the  actual 
insolvency  of  the  debtor,  or  because 
he  had  a  substantial  defense,  or  be- 
cause though  when  the  inventory  was 
made  the  debt  was  believed  to  be  due, 
yet  if  it  turns  out,  that  it  was  not  ac- 
tually due,  he  ought  not  to  be  charged 
with  such  debt.  For  it  remained  the 
debt  of  his  testator,  though  the  admin- 
istrator was  negligent  in  not  attempt- 
ing its  collection  or  in  not  bringing 
suit  upon  it  with  the  promptness  which 


he  ought  to  have  exercised.  Anderson 
V.  Piercy,  20  W.  Va.  324.  See  Caven- 
dish V.  Fleming,  3  Munf.  198;  Reitz  v, 
Bennett,  6  W.  Va.  417. 

When,  however,  a  debt  is  returned  in 
an  inventory  of  an  executor  without  its 
being  noted  as  either  worthless  or 
doubtful,  it  will  be  presumed,  when  he 
settles  his  accounts,  after  ample  time 
has  elapsed  for  him  to  have  collected 
such  debt,  that  he  has  in  fact  collected 
it  in  full;  and  he  should  be  charged 
with  such  debt  as  if  collected  in  such 
reasonable  time,  as  it  ought  to  have 
been  collected  in.  (See  Billiard  v. 
Tomlinson,  1  Munf.  183.)  In  such  case, 
as  the  assets  are  traced  to  his  hands,  it 
devolves  upon  him  to  show,  that  they 
have  not  been  collected,  and  why  they 
have  not  been  collected,  and  not  upon 
the  legatees  to  establish  misconduct  or 
negligence  on  his  part.  Anderson  v. 
Piercy,  20  VV.   V4.  282. 

Where  an  administrator  recovered 
judgment  for  a  debt  due  the  estate,  but 
was  enjoined  by  the  judgment  debtor 
from  collecting  the  same  on  the  ground 
that  the  decedent  owed  the  judgment 
debtor,  and  such  injunction  has  not  been 
dissolved,  the  administrator  can  not 
be  charged  with  the  amount  of  the 
debt.  Fauber  v.  Gentry,  89  Va.  312, 
15  S.  E.  899. 

Although  at  common  law  the  ap- 
pointment by  a  creditor  of  his  debtor 
as  executor  operated,  as  against  lega- 
tees and  distributees,  with  certain  ex- 
ceptions, as  a  release  of  the  debt,  this 
rule  never  applied  to  a  debtor  who  was 
appointed  administrator  of  his  creditor. 
Utterback  v.  Cooper,  28  Gratt.  233. 

Time  of  Charge. — An  executor's  ac- 
count, rendered  on  oath,  is  prima  facie 
evidence  of  the  sums  received  by  him 
for  the  estate  of  his  testator,  and  of  the 
times  when  received.  Cavendish  v. 
Fleming,   3   Munf.   198. 

An  executor  is  not  to  be  charged 
with  the  debts  due  to  the  estate  of  his 
testator,  at  the  time  when  they  be- 
came due,  but  only  at  the  time  when 
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he  actually  received  them;  except  such 
debts  as  are  lost  by  his  negligence  or 
improper  conduct.  Cavendish  v.  Flem- 
ing, 3  Munf.  198.  See  also,  Reitz  v. 
Bennett,  6  W.  Va.  423;  Anderson  v, 
Piercy,  20  W.  Va.  324;  foot-note  to 
Southall  V.  Taylor,  14  Gratt.  269  (con- 
taining quotation  from  Anderson  v, 
Piercy,  20  W.  Va.  324);  Hooper  v. 
Hooper,  32  W.  Va.  541,  9  S.  E.  931; 
Ruhl  V.  Berry,  47  W.  Va.  824,  35  S.  E. 
396. 

Debts  Due  Estate. — In  all  cases 
where  an  executor  or  administrator 
has  charged  himself  with,  or  assumed, 
the  debts  of  others  to  the  estate  of  the 
decedent,  the  same  should  be  con- 
sidered as  payments  to  him;  and  if 
such  debts  were  not  due  at  the  time 
they  were  charged  or  assumed,  he 
should  be  charged  only  as  at  the  time 
the  same  became  payable.  McCall  v. 
Peachy,  3  Munf.  288. 

Notes  and  Accounts  Appearing  in 
Appraisement. — An  administrator 
should  not  be  charged  with  notes  and 
accounts  appearing  in  an  appraise- 
ment bill,  but  with  only  such  as  he  has 
collected  or  lost  by  negligence  or  mis- 
conduct. His  account  under  oath  is 
prima  facie  evidence  in  his  favor. 
Hooper  v.  Hooper,  32  W.  Va.  541,  9 
S.  E.  937;  Holt  v.  Holt,  46  VV.  Va.  397, 
35   S.   E.   19. 

B.  sold  to  W.  and  S.  and  S.  certain 
real  estate  in  Greenbrier  ocunty.  A 
part  of  the  purchase  money  remained 
unpaid  at  the  death  of  W.  and  at  the 
date  of  the  administration  in  1863,  in 
that  county,  which  was  then  under  the 
authority  of  the  confederate  govern- 
ment. Prior  to  the  death  of  W.  the 
real  estate  in  Greenbrier  county 
liad  been  sold  by  him  and  S.  and 
S.  to  the  Allegheny  College,  an 
incorporated  institution  which  was  in- 
solvent at  the  date  of  this  suit,  and 
which  had  no  assets  except  what  it  was 
entitled  to  out  of  this  property.  In 
1864  the  administrator,  or  executors  de 
son  tort,  surrendered  to  the  college  its 
bonds  executed  in  payment  of  the  prop- 


erty of  their  intestate,  upon  receiving 
the  amount  thereof  in  confederate 
money.  In  a  suit  by  the  legal  adminis- 
trators of  B.  appointed  in  1866,  to  en- 
force the  vendor's  lien,  the  court  be- 
low decreed  that  the  administrators  or 
executors  de  son  tort,  should  pay  the 
balance  of  the  lien  by  reason  of  hav- 
ing received  payment  from  the  Alle- 
gheny College.  Held,  that  the  admin- 
istrators, or  executors  de  son  tort,  of 
W.  should  only  be  chargeable,  if  at  all, 
with  the  cash  value  of  the  confederate 
money  so  received  by  them.  But  in- 
asmuch as  this  confederate  money  was 
paid  over  to  the  distributees  of  W.,  or 
invested  for  their  benefit,  the  admin- 
istrators should  not  be  charged  with 
anything  by  the  creditors,  on  account 
of  the  receipt  of  this  money,  until  the 
other  estate  of  W.  is  first  exhausted; 
and  they  should  have  a  credit  in  their 
settlement  with  the  distributees  with 
such  amounts  as  they  so  paid  them, 
and  should  be  charged,  as  against  such 
of  them  or  the  creditors,  with  the  ac- 
tual cash  value  of  the  residue  of  the  con- 
federate money,  if  any,  so  received  and 
unaccounted  for  by  them.  Williams  v. 
Buster,  5  W.  Va.  342. 

(k)   Items  of  Inventory. 

The  executor  or  administrator  is 
chargeable  with  the  items  of  the  in- 
ventory, unless  he  can  show  that  the 
property  inventoried  did  not  belong 
to  the  decedent  at  the  time  of  his  death, 
or  can  account  for  it  in  some  other 
manner.  Hooper  v.  Hooper,  29  W.  Va. 
276,  1  S.  E.  280. 

An  exception  to  th«  report  of  the 
commissioner  for  failure  to  charge  ex- 
ecutors with  the  full  sum  reported  in 
the  inventory  as  cash  on  hand  at  the 
death  of  testator  was  held  to  be  with- 
out merit,  where  it  was  satisfactorily 
shown  that  the  amount  so  reported  in- 
cluded, through  mistake,  the  result  of 
collections,  made  and  the  proceeds  of 
personal  property  sold  by  the  execu- 
tors after  their  qualifications.  Booton 
V.   Booton,  2  Va.   Dec.   576. 
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(1)    Sales  by  Executors  and  Adminis- 
trators. 

At  common  law  where  an  executor 
or  administrator  sells  property  belong- 
ing to  the  estate,  he  is  chargeable  with 
the  proceeds  of  the  sale  as  so  much 
cash  in  hand  whether  he  sells  for  cash 
or  on  credit.  Clarke  v.  Wells,  6  Gratt. 
475;  Southall  v.  Taylor,  14  Gratt.  269. 
But  where  the  statute  prescribes  the 
manner  and  terms  of  the  sale  of  a 
decedent's  personalty,  and  the  executor 
or  administrator  honestly  makes  a  sale 
conforming  to  the  statute,  he  incurs 
no  liability  if  the  property  does  not 
bring  its  full  value,  or  he  is  unable  to 
collect  the  price.  See  11  Am.  &  Eng. 
Ency.  Law  (2d  Ed.)  1204.  See  ante, 
"Sales,  Mortgages  and  Pledges,"  IV,  F. 

Time  of  Sale. — Where  an  executor 
who  is  given  discretion  as  to  the  time 
of  sale,  acts  in  good  faith,  he  is  not 
chargeable  with  the  loss  resulting  from 
selling  at  the  time  he  did,  whether  his 
judgment  that  the  sale  could  be  made 
without  sacrifice  was  reasonable  or  not. 
Staples  V.  Staples,  24   Gratt.   225. 

Private  Sale. — Where  an  executor  or 
administrator  se\ls  property  at  a  pri- 
vate sale  when  he  should  have  sold  at 
public  auction,  he  is  chargeable  with 
what  would  have  been  realized  if  the 
sale  had  been  made  at  public  auction. 
Hudson  V.   Hudson,   5   Munf.   180. 

Sale  for  Inadequate  Price. — An  ex< 
ecutor  or  administrator  is  chargeable 
as  for  a  devastavit  if  he  sells  bonds 
belonging  to  the  estate  of  the  dece- 
dent for  less  than  their  value,  unless 
the  interests  of  the  estate  manifestly 
require  it.  Pinckard  v.  Woods,  8  Gratt. 
14«. 

An  administrator,  in  order  to  raise 
funds  to  pay  off  a  debt  owing  by  the 
estate,  sold  certain  bonds  of  a  foreign 
corporation  without  property  in  the 
state,  and  which  were  therefore  not 
collectible  without  considerable  delay 
and  expense.  The  sale  was  advised  by 
counsel  and  business  men,  and  was 
made    by   the    administrator    in    entire 


good  faith.     Held,  that  he  was  not  li- 
able  for  a  subsequent   advance  in  th 
value  of  the  bonds.    Trevelyan  v.  Loffi 
83  Va.  141,  1  S.  E.  901. 

(m)    Relating  to  the  Realty. 

Lease. — A  lease  for  years  owned  by 
the  testator  should  be  charged  to  the 
executor  at  the  price  it  would  have 
produced  if  sold  at  the  testator's  death, 
and  not  according  to  estimated  rents 
charged  upon  the  principle  of  annuities. 
Gary  v.  Macon,  4  Call.  605. 

Rents  and  Profits.— Where  a  will 
gives  the  executors  a  naked  power  to 
sell  real  estate,  neither  the  title  nor 
the  right  to  the  possession  passes  to 
the  executors,  and  they  are  not  charge- 
able for  the  failure  to  rent  the  same 
until  the  sale  can  be  made.  Dunn  r. 
Renick,  33  W.  Va.  476,  10  S.  E.  810. 

A  testator  devised  land — two-thirds 
to  a  son  and  one-third  to  the  children 
of  a  deceased  son — leaving  the  sale  of 
the  land  to  the  discretion  of  the  son 
who  was  also  executor.  The  executor 
continued  to  live  on  the  land,  taking 
all  the  profits  therefrom.  The  devisees 
lived  with  him,  but  served  him  without 
other  compensation  than  their  board. 
Held,  that  the  executor,  on  accounting, 
should  be  charged  with  rent  for  one- 
third  of  the  land.  Davies  v.  Hughes, 
86  Va.  909,  11  S.  E.  488. 

Where  an  executor  is  given  credtt 
for  all  the  payments  of  debts  made  by 
him  for  the  estate,  he  should  be 
charged  with  all  the  rents  and  profits 
received  by  him.  Robertson  v.  Breck- 
inridge, 98  Va.  569,  37  S.  E.  8. 

A  testator  devised  land  to  a  widow 
for  life  and  then  to  his  children.  All 
the  children  lived  with  the  widow  on 
the  land,  but  the  eldest  son  managed 
the  estate  until  the  death  of  the  widow, 
a  period  of  seventeen  years,  and  while 
thus  engaged  he  persuaded  the  widow 
to  buy  an  adjoining  tract  of  land  out 
of  the  funds  of  the  estate,  and  took  the 
deed  to  himself.  Upon  the  w^idow's 
death,  the  son  and  another  adminis- 
tered  on   her  estate.    The   other  chil- 
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dren  then  asked  the  son  for  a  partition 
of  the  land,  but  it  was  postponed  until 
his  death,  when  he  left  a  will  directing 
it  to  be  sold  for  the  benefit  of  his  es- 
tate, as  he  considered  that  it  belonged 
to  him,  and  that  his  services  as  man- 
ager were  a  full  equivalent  for  the  land. 
It  was  purchased  by  one  ignorant  of 
these  circumstances,  and  a  suit  was 
brought  for  a  partition  of  the  same 
among  the  other  children.  Held,  that 
the  son's  representatives  were  liable 
for  the  rents  and  profits  from  the  time 
of  the  widow's  death  until  the  sale,  and 
for  the  price  of  the  land  sold,  with  in- 
terest thereon;  and  that,  though  the 
son  was  entitled  to  a  fair  compensation 
for  his  services  as  manager,  such  sum 
was  chargeable  against  the  widow's  es- 
tate, and  hence  could  not  be  allowed  as 
an  abatement  of  the  purchase  money. 
Chancellor  v.  Ashby,  2  Pat.  &  H.  26. 

(n)     Investments    Made    under    Order 
of  Court. 

Where  an  estate  is  being  adminis- 
tered by  the  court,  the  administrator 
can  not  be  charged  with  investments 
in  confederate  bonds,  made  by  order 
of  such  court.  Fauber  v.  Gentry,  89 
Va.  312,  15  S.  E.  899.  See  ante,  "In- 
vestments," IV,  E,  2. 

(o)    Interest. 

As  to  the  general  rule  governing  the 
liability  of  executors  for  interest  of 
funds  received  and  held,  see  the  titles 
INTEREST;  TRUSTS  AND  TRUS- 
TEES. 

aa.    General  Principles  Governing  Al- 
lowance. 

The  propriety  of  charging  an  ex- 
ecutor with  interest  on  a  balance  in 
his  administration  account  depends  on 
the  particular  circumstances  of  each 
case.  He  should  not  be  charged  with 
interest  on  a  small  annual  balance, 
where  it  appears  that  he  was  in  no 
default  in  not  paying  them  over  to  the 
legatees,  and  never  applied  the  money 
to  his  own  use.  Wood  v.  Garnett,  6 
Leigh   271. 

Whether  interest  ought  to  be  charged 


in  an  administration  account  is  a  ques- 
tion the  decision  of  which  may  depend 
upon  extraneous  testimony.  White  v. 
Johnson,   2   Munf.   285. 

In  Granberry  v.  Granberry,  1  Wash. 
246,  the  court  said  that  an  executor's 
account  should  be  closed  at  the  end 
of  each  year;  and  that  interest  should 
be  allowed  upon  the  different  balances; 
until  the  whole  transaction  ended;  and, 
that  it  was  no  excuse  to  say,  that  there 
was  a  risk  which  the  executor  was  not 
bound  to  run,  in  making  the  money 
productive,  because,  if  that  were  true, 
he  might  apply  to  a  court  of  equity 
for  its  direction,  as  to  lending  it  to 
individuals,  or  to  the  public,  and  which 
would  make  him  safe,  or  he  might  bring 
the  money  into  the  court.  Cited  in 
Miller  v.  Beverley,  4  Hen.  &  M.  415. 

When  interest  is  charged  against  an 
executor  or  administrator  (in  settling 
his  administration  account),  on  bal- 
ances due  at  the  end  of  each  year,  it 
ought  not  to  be  carried  to  the  accounts 
of  the  succeeding  years  so  as  to  con- 
vert it  into  principal  and  make  it  bear 
interest;  nor  to  be  deducted  from  the 
payments  made  in  such  succeeding 
years.     Sheppard  v.  Starke,  3  Munf,  29. 

General  Principles  Governing  Allow- 
ance.— When  the  debts  have  been  paid, 
or  there  has  been  time  in  which  to  pa> 
them,  ar^d  the  personal  representative 
has  only  legacies  and  distributive 
shares  to  deal  with,  he  is  treated  and 
settled  with,  as  to  interest,  on  the  prin- 
ciples governing  settlements  between 
ordinary  creditors  and  debtors,  except 
that,  under  peculiar  circumstances,  he 
may  become  chargeable  with  compound 
interest.  Van  Winkle  v.  Blackford,  54 
W.  Va.  621,  46  S.  E.  589. 

As  the  case  is  to  be  remanded  for 
restatement  of  the  account,  the  prin- 
ciples governing  the  allowance  of  in- 
terest in  such  accounts  will  be  set  out, 
and,  in  connection  therewith,  an  ad- 
ditional assignment  of  error  will  be 
disposed  of.  When  the  personal  repre- 
sentative is  not  in  default,  although 
there  is  a  balance  against  him  in  favor 
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of  the  estate,  the  interest  on  the  bal- 
ance is  not  carried  into  the  account,  but 
stands  over  until  final  settlement,  or 
until  sufficient  disbursements  have  been 
made  to  discharge  it,  after  the  balance 
of  principal  against  him  has  been  ex- 
tinguished. In  restating  the  account, 
a  different  rule  is  to  be  applied.  The 
administrator  should  separate  from  his 
general  account  the  accounts  of  pay- 
ments to  legatees  and  distributees, 
long  before  he  makes  his  settlement, 
where  it  does  not  appear  that  the  exist- 
ence of  any  debts  prevented  his  do- 
ing so.  Therefore,  he  ought  to  settle 
under  the  rule  of  debtor  and  creditor, 
charging  interest  on  money  due,  and 
applying  the  payments  to  the  liquida- 
tion of  the  interest  first,  and  then  of 
the  principal.  Garrett  v.  Carr,  3  Leigh 
407,  416;  Handly  v,  Snodgrass,  9  Leigh 
484;  Van  Winkle  v.  Blackford,  54  W. 
Va.  621,   46  S.   E.   589. 

When  a  personal  representative  is 
in  no  sense  at  fault,  and  yet  a  balance 
for  any  year  appears  against  him,  the 
interest  on  such  balance  is  not  carried 
into  the  account  for  subsequent  years, 
but  stands  over  until  final  settlement 
or  until  sufficient  disbursements  have 
been  made  to  discharge  it,  after  having 
extinguished  the  balance  of  principal 
due.  Van  Winkle  v,  Blackford,  54  W. 
Va.   621,  622,  46   S.   E.   589. 

When  Interest  Received. — An  ex- 
ecutor or  administrator  is  chargeable 
with  interest  in  all  cases  where  he  has 
received  it.  McCall  v.  Peachy,  3  Munf. 
289. 

Default  in  Making  Payment. — Where 
the  debts  of  an  estate  have  all  been 
paid,  and  a  final  account  settled  by  an 
administrator  showing  a  balance 
against  him,  the  payment  of  which  he 
refuses  without  good  cause,  the  dis- 
tributees are  entitled  to  recover  in- 
terest against  him  on  the  whole  sum 
found  due,  although  such  sum  be  in 
part  composed  of  interest.  On  the  final 
settlement  the  administrator  stands  in 
relation   to   the   distributees  as  a  bor- 


rower of  the  sum  due  by  him.  Pres- 
ton V,  Davis,  102  Va.  178,  45  S.  E.  865. 

Specie  Remaining  in  Hands  Unrea- 
sonable Time. — An  executor  or  admin- 
istrator is  chargeable  with  interest  in 
all  cases  where  paper  money  or  specie 
remains  in  his  hands  more  than  a  rea- 
sonable time  (which  in  this  case  was 
said  to  be  six  months)  without  being 
applied  to  the  purpose  of  the  estate. 
McCall  V,  Peachy,  3  Munf.  288. 

Interest  is  required  to  be  paid  by 
fiduciaries  on  funds  kept  and  used  by 
them.  And  if  such  funds  are  kept  they 
are  presumed  to  have  been  used,  and 
to  have  been  worth  or  to  have  made 
interest.  Sharpe  v,  Rockwood,  78  Va. 
24;  Templeman  v.  Fauntleroy,  3  Rand, 
434. 

An  executor  is  not  chargeable  with 
interest  on  a  legacy  payable  to  an  in- 
fant, before  a  guardian  has  been  ap- 
pointed, and  he  has  received  notice  of 
such  appointment.  Cavendish  v.  Flem- 
ing, 3  Munf.  198. 

A  testator  directed  that  his  lands 
should  be  sold,  and  the  proceeds  in- 
vested in  bank  stock,  or  such  other 
property  as  his  executor  should  think 
most  advantageous  to  his  children. 
The  executor  sold  the  lands,  but  did 
not  invest  the  proceeds  in  bank  stock, 
but  accounted  for  them  in  money. 
Held,  that  the  executors  should  be 
charged  with  interest  on  the  balance 
in  their  hands  annually,  and  that  their 
disbursements  for  the  maintenance  of 
the  children  and  other  purposes  should 
be  defrayed  out  of  the  interest  accru- 
ing on  such  balances.  Garrett  v.  Carr, 
3    Leigh    407. 

Actual  Receipts. — An  executor  or  ad- 
ministrator is  chargeable  with  interest 
only  on  his  actual  receipts,  except  as 
to  debts  lost  by  his  negligence  or  im- 
proper conduct.  Cavendish  v.  Flem- 
ing, 3  Munf.  198. 

Money  directed  to  be  invested  by 
executors  in  government  securities, 
should  be  accounted  for  as  if  invested, 
after   a   reasonable   time;    but  the  ex- 
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ecutors  should  not  be  charged  with  in- 
terest during  such  reasonable  time; 
nor  should  they  be  charged  with  in- 
terest on  dividends  of  stock,  where 
such  dividends  have  not  been  actually 
received.  Carter  v.  Cutting,  5  ^unf. 
223. 

Right  to  Payment  of  Money  Received 
Disputed. — An  executor  or  an  adminis- 
trator is  not  chargeable  with  interest 
on  money  received  by  him  while  it  is 
in  dispute  to  whom  it  should  be  paid, 
and  it  does  not  appear  that  he  actually 
received  interest  on  it.  Dilliard  v. 
Tomlinson,   1   Munf.   183. 

Estimated  Hire  of  Slaves. — An  ex- 
ecutrix or  other  fiduciary  whose  duty 
it  is  to  hire  out  slaves  for  the  benefit 
of  the  cestuis  que  trustent  will  be  held 
to  account  for  interest  on  the  esti- 
mated hires.  Cross  v.  Cross,  4  Gratt. 
257. 

An  executor  or  administrator,  hiring 
slaves  belonging  to  the  estate  of  his 
testator  or  intestate,  ought  not  to  be 
charged  with  interest  on  such  hire  from 
the  day  it  became  due,  no  proof  ap- 
pearing that  it  was  then  collected  or 
that  interest  from  that  day  was  re- 
ceived upon  it,  but  a  reasonable  time 
to  collect  and  apply  the  money  shouUl 
be  allowed  before  the  commencement 
of  interest.  Dilliard  v.  Tomlinson,  1 
Munf.  183. 

Lease  for  Years. — Where  the  testator 
owned  a  lease  for  years  chargeable  to 
the  executor  at  the  price  it  would  have 
produced  if  it  had  been  sold  at  his 
death,  and  not  according  to  estimated 
rent  valued  upon  the  principle  of  an- 
nuities, interest  should  not  accrue  upon 
the  price  until  after  the  war,  if  the 
leased  premises  were  exposed  to  the 
enemy.     Cary  v.  Macon,  4  Call  605. 

Effect  of  War  Period. — See  gener- 
ally, the  titles  LIMITATION  OF  AC- 
TIONS; PAYMENT;  WAR. 

Where  an  administrator  during  the 
Civil  War  held  money  payable  to  dis- 
tributees living  within  the  United 
States  line,  he  was  not  chargeable  with 
interest  during  the  period  of  the  war. 


Dromgoole  v.  Smith,  78  Va.  665.  See 
also,  McVeigh  v.  Bank  of  Old  Domin- 
ion,  26   Gratt.   188. 

Where  an  administrator  resided  dur- 
ing the  Civil  War  in  the  midst  of  ac- 
tive hostilities  whereby  nearly  all  busi- 
ness was  suspended,  he  was  not  liable 
for  interest  on  funds  of  the  estate. 
Brent  v.   Clevinger,  78  Va.  12. 

Failure  to  Invest  as  Directed  by 
Will. — Where  an  executor  is  directed 
by  the  will  to  put  out  funds  at  interest, 
and  he  neglects  to  do  so  he  is  to  be 
considered  as  a  borrower  and  annually 
charged  with  interest,  and  such  in- 
terest, and  not  the  principal,  is  to  be 
applied  to  his  disbursements.  Handly 
V.   Snodgrass,  9   Leigh  484. 

Compound  Interest. — He  is  so 
charged  when  he  uses  the  money  of 
the  estate  in  trade  and  will  not  dis- 
close the  profits  he  has  made,  or  where 
the  fund  is  directed  to  be  laid  out  to 
accumulate,  or  where  he  has  acted  as 
quasi  guardian,  as  well  as  executor. 
Van  Winkle  v.  Blackford,  64  W.  Va. 
621,  46  S.   E.  589. 

An  executor  or  administrator  is  not 
to  be  charged  with  compound  interest 
unless  guilty  of  negligence  or  miscon- 
duct. Hooper  v.  Hooper,  32  W.  Va. 
526,  541,  9  S.  E.  937;  Holt  v.  Holt,  46 
W.    Va.    397,    35    S.    E.    19. 

Where  testator  directs  his  executor 
to  manage  his  farms  and  distribute  the 
profits  among  his  grandchildren,  when 
of  age,  the  executor  should  not  be 
charged  with  compound,  but  only  with 
simple  interest  upon  the  yearly  bal- 
ances left  over  in  his  hands,  unless 
testator  directed  that  those  balances 
should  be  invested  in  interest  bearing 
securities.  Lovett  v.  Thomas,  81  Va. 
245;  Crigler  v.  Alexander,  33  Gratt 
674;  Garrett  v.  Carr,  1  Rob.  196. 
bb.    Rate  and  Computation. 

An  administrator  whose  administra- 
tion terminated  before  1797  is  to  be 
charged  but  five  per  cent,  upon  the 
balance  of  principal  found  against  him 
upon  a  settlement  of  his  account. 
Wills  V.  Dunn,  5  Gratt.  384. 
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Time  from  Which  Interest  Runs. — 

An  executor  or  administrator  is  not 
chargeable  with  interest  on  a  sum  gf 
money  paid  to  him  from  the  day  when 
it  became  due,  especially  where  it  does 
not  appear  that  he  collected  it  on  the 
day  it  became  payable.  A  reasonable 
time  to  collect  and  apply  money  should 
be  allowed  before  interest  is  charge- 
able. Dilliard  v.  Tomlinson,  1  Munf. 
183;  Whitehorn  v.  Hines,  1  Munf.  343; 
Carter  v.  Cutting,  5  Munf.  223. 

Where  an  executor  took  bonds  for 
purchases  made  at  a  sale  by  himself  of 
his  testator's  personal  property,  and 
it  did  not  appear  when  such  bonds 
were  paid  off,  it  was  held  that  he 
should  be  charged  with  the  principal 
of  the  bonds  in  the  year  when  they  fell 
due  but  with  interest  thereon .  only 
from  the  end  of  that  year.  Rosscr  v. 
Depriest,  5  Gratt.  6,  50  Am.  Dec.  94. 

An  intestate  died  in  1818,  leaving  a 
widow  and  eight  children,  all  of  whom 
were  minors  except  the  eldest,  a  son 
who  qualified  as  his  administrator.  He 
settled  his  administration  account  in 
1826,  when  the  personal  estate  in  his 
hands  amounted  to  $4,179,  principal 
and  interest.  There  was  very  little 
real  estate,  and  all  the  family  lived  to- 
gether, the  administrator  managing  the 
estate,  selling  the  crops  and  paying  the 
expenses  of  the  family,  including  the 
education  of  the  children,  out  of  the 
profits  of  the  estate  or  his  own  means, 
with  the  aid  of  their  labor.  This  was 
continued  until  1846.  Held,  that  un- 
der all  the  circumstances  of  the  case, 
the  administrator  should  not  be 
charged  with  interest  upon  the  balance 
in  his  hands  ascertained  by  the  settle- 
ment in  1826,  until  the  breaking  up 
of  the  family  in  1846;  and  that  he 
should  be  charged  with  interest  upon 
the  whole  amount,  principal  and  in- 
terest, from  that  time.  Peale  v.  Hickle, 
9    Gratt.    444. 

An  administrator  ought  not  to  be 
charged  with  the  debts  due  the  estate 
of  his  testator  at  the  time  when  they 
became  due  but  only  at  the  time  when 


he  actually  received  them,  unless  such 
debts  are  lost  by  his  negligence  or  im- 
proper conduct.  Reitz  v.  Bennett,  6 
W.  Va.  417;  Evans  v.  Shroyer,  22  W. 
Va.  581;  Hooper  v.  Hooper,  32  W.  Va. 
526,  9  S.  E.  937;  Cavendish  v.  Fleming, 
3  Munf.  198. 

Where  the  failure  to  bring  an  ex- 
ecutor to  a  settlement  appears  to  have 
proceeded  from  neglect  of  the  resid- 
uary legatees,  without  any  willful  de- 
fault on  his  part,  interest  ought  not 
to  be  charged  on  the  balance  due  from 
him  to  the  estate,  except  from  the  date 
of  the  decree;  nor  in  such  case  ought 
interest  to  be  allowed  him  on  pay- 
ments to  the  legatees  before  the  de- 
cree; though  made  in  bonds  which 
carried  interest.  Fitzgerald  v.  Jones, 
1    Munf.   150. 

Confederate  currency  received  by  an 
administrator  during  the  Civil  War 
should  not  be  scaled  as  to  the  date  of 
receipt,  but  he  should  be  allowed  until 
the  end  of  the  year  to  invest  the  same. 
Dromgoole  v.  Smith,  78  Va.  665. 

How  Computed — Interest  on  Annua) 
Balances. — The  rule  with  regard  to 
charging  interest  on  balances  in  the 
hands  of  executors  is  that  where  in 
any  year  there  are  disbursements  but 
no  receipts,  or  where  the  disburse 
ments  exceed  the  receipts  of  such 
year,  such  disbursement  or  excess  of 
disbursement  shall  be  applied  to  the 
payment  of  the  balance  of  principal  of 
the  next  preceding  year  or  years,  in 
which  there  may  have  been  a  balance 
But  if  there  be  no  principal  remaininu 
due  to  the  estate,  then,  and  not  till 
then,  the  disbursements  shall  be  ap 
plied  to  the  payment  of  any  interest 
which  may  be  due.  And  if  there  be 
neither  principal  nor  interest  remain 
ing  due,  interest  shall  then  be  allovve<l 
upon  such  disbursement,  unless  it  be 
absorbed  by  subsequent  receipts.  And 
where  the  balance  of  principal  of  any 
preceding  year  shall  be  thus  extin- 
guished, the  interest  on  such  balance 
shall  then  cease.  Burwell  v.  Ander- 
son, 3  Leigh  348. 
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The  propriety  of  charging  an  ex- 
ecutor with  interest  on  balances  in  his 
administration  account,  depends  on  the 
circumstances  of  each  particular  case; 
and  he  ought  not  to  be  charged  with 
interest  on  small  annual  balances, 
where  it  appears  that  he  was  in  no  de- 
fault in  not  paying  them  over  to  the 
legatees  and  has  never  applied  the 
money  to  his  own  use.  Wood  v,  Gar- 
nett,  6  Leigh  271. 

When  interest  is  charged  against  an 
executor  or  administrator  in  settling 
his  administration  account  on  balances 
due  at  the  end  of  each  year,  it  ought 
not  to  be  carried  to  the  amounts  of  the 
succeeding  years  so  as  to  convert  it 
into  principal  and  make  it  bear  interest, 
nor  should  it  be  deducted  from  the 
payments  made  in  such  succeeding 
years.    Sheppard  v,  Starke,  3  Munf.  29. 

In  1849  a  suit  was  brought  against  the 
administrators  of  an  executor  for  the 
settlement  of  his  account  of  the  ad- 
ministration of  his  testator's  estate. 
The  commissioner  who  was  appointed 
to  settle  the  account  brought  the  ad- 
ministrator's account  down  to  Octo- 
ber, 1851,  when  he  found  a  large  sum 
of  principal  and  a  large  sum  of  interest 
due  from  the  executor.  It  was  held 
that  in  stating  the  accounts  with  the 
legatees  the  principal  and  interest 
should  not  be  aggregated  and  interest 
charged  upon  the  whole  against  the 
executor,  but,  interest  should  only  be 
charged  upon  the  principal  up  to  the 
date  of  the  decree  disposing  of  the 
fund,  and  then  upon  the  whole  fund 
from  that  date.  Chapman  v.  Shep- 
herd, 24   Gratt.   377. 

Where  a  testator  directs  his  executor 
to  manage  his  farms  and  distribute  the 
profits  among  his  grandchildren,  when 
of  age,  the  executor  should  not  be 
charged  with  compound  interest,  but 
only  with  simple  interest  upon  the 
annual  balances  left  over  in  his  hands, 
unless  the  testator  directs  that  such 
balances  shall  be  invested  in  interest- 
bearing  securities.  Lovett  v.  Thomas, 
81  Va.  245. 


At  the  close  of  an  administration  ac- 
count, the  interest  due  from  the  admin- 
istrator is  not  to  bear  interest.  Morris 
V.   Morris,  4   Gratt.   293. 

An  executor  settled  his  accounts  be- 
fore a  commissioner,  and  they  showed 
a  balance  in  his  hands  of  a  certain  prin- 
cipal and  interest  thereon.  The  execu- 
tor died  before  the  money  was  paid 
over  to  those  entitled  thereto,  and  an 
action  was  brought  against  his  admin- 
istrator. Held,  that  the  administrator 
was  chargeable  with  interest  on  the 
principal  and  int^est  due  from  him  at 
the  date  of  his  settlement,  but  only  on 
the  principal  then  due.  Kelly  v.  Love 
20  Gratt.  124. 

(4)    Credits. 

(a)    Disbursements. 

aa.    General  Rule. 

Executors  and  administrators  ought 
to  be  allowed  in  their  accounts  all  rea- 
sonable charges  and  disbursements  for 
the  benefit  of  the  estate  they  represent, 
in  preference  to  the  claim  of  any  cred- 
itor of  the  deceased.  Nimmo  v.  Com., 
4  Hen.  &  M.  57,  4  Am.  Dec.  488. 

bb.    Expenses  of  Administration, 
(aa)    Right  to  Credit  for. 

Executors  and  administrators  are  en- 
titled to  allowance  for  reasonable  ex- 
penses and  where  the  record  does  not 
show  such  allowance,  it  can  not  be 
presumed  to  have  been  made.  Drom- 
goole  V,  Smith,  78  Va.  665. 

(bb)     What    Constitutes   Expenses   of 

Administration, 
aaa.   Expenses  in  Recovering  Runaway 

Slave. 
The  expenses  of  an  executor  in  re- 
covering a  runaway  negro,  whose  value 
was  credited  to  the  estate,  and  also 
money  paid  for  the  hire  of  slaves  to 
make  a  crop  on  the  land  of  the  dece- 
dents under  the  executor's  care,  the 
proceeds  of  such  crop  being  credited 
to  the  estate,  are  reasonable  charges 
and  disbursements.  Nimmo  v.  Com., 
4  Hen.  &  M.  57,  4  Am.  Dec.  488. 
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bbb.     Clerk    Hire^Rent    of     Room- 
Postage. 

An  executor  may  be  allowed  the  ex- 
penses of  administration  including 
clerk  hire,  rent  of  counting  room,  and 
postage,  in  addition  to  his  commission 
of  five  per  cent,  where  it  appears  that 
such  allowance  is  equitable  and  just, 
and  the  circumstances  of  the  estate 
justify  it.  Hipkins  v.  Bernard,  4 
Munf.  83. 
ccc.    Hire  of  Land  Agent. 

Where  a  testator  died  in  Virginia 
owning  land  in  Arkansas  and  had  no 
agent  there,  his  executor  in  Virginia 
may  recover  for  payments  made  to  an 
agent  employed  by  him  to  attend  to 
such  lands.  Crouch  v,  Davis,  23 
Gratt.  62. 
did.    Counsel  Fees. 

Where  an  executor  is  obliged  to  em- 
ploy counsel  to  enforce  the  collection 
of  debts  due  the  estate,  he  is  entitled 
to  receive  credit  for  the  fees  paid  such 
counsel.  Hoke  v.  Hoke,  12  W.  Va. 
427. 

An  executor  or  administrator  may 
lawfully  pay  reasonable  counsel  fees 
out  of  the  assets,  as  part  of  the  ex- 
pense of  administration.  Crim  v.  Eng- 
land, 46  W.  Va.  480,  33  S.  E.  310,  cit- 
ing Schouler,  Examiners,  §  544;  Lind- 
say V.  Howerton,  2  Hen.  &  M.  9; 
Nimmo  v.  Com.,  4  Hen.  &  M.*  57.  And 
if  not  paid  by  him,  they  may  be  decreed 
to  be  paid  out  of  assets  found  in  his 
hands  unexpended.  Crim  v,  England, 
46  W.  Va.  480,  33  S.  E.  310. 

An  administrator  is  allowed  his  legal 
costs  and  reasonable  counsel  fees  ex- 
pended in  defending  a  litigable  demand 
against  the  estate,  whether  in  the  cir- 
cuit or  appellate  court,  if  he  acted  in 
good  faith  in  making  such  defense. 
Turk  V.  Hevener,  49  W.  Va.  204,  38  S. 
E.    47f. 

An  executor  or  administrator  should 
be  credited  in  his  administration  ac- 
count with  fees  paid  to  counsel  al- 
though such  fees  were  greater  than 
allowed  by  law.  Lindsay  v,  Howerton, 
2  Hen.  &  M.  9. 


Where  an  administrator  labors  faith- 
fully through  protracted  litigation  ex- 
tending over  a  period  of  thirty  years, 
himself  furnishing  the  means  to  carry 
it  on,  and  finally  recovers  a  heavy  judg- 
ment for  the  trust  estate,  charging  for 
his  services  only  $200,  the  costs  re- 
covered in  such  litigation  should  be 
credited  to  and  not  be  charged  against 
the  administrators  and  sureties  in  a 
subsequent  suit  in  equity  by  the  dis- 
tributees for  a  third  accounting  of  the 
administrators.  Robertson  v.  Gillen- 
waters,  85  Va.  116,  7  S.  E.  371. 

Where  the  collection  of  nearly 
$3,000  due  an  estate  involved  the  prose- 
cution of  several  suits  in  equity,  which 
were  hotly  contested  for  a  number  of 
years,  a  contract  by  the  executor  of 
the  estate  to  pay  the  lawyers  for  con- 
ducting such  suits  a  contingent  fee  of 
half  the  amount  collected  was  held  to 
be  reasonable.  Baker  v.  Baker,  87  Va. 
180,   12   S.   E.   346. 

Executors  were  denied  credit  for  the 
fees  of  counsel  employed  to  defend 
claims  against  the  estate  where  they 
improperly  abandoned  their  defense 
and  confessed  judgment;  because  if 
they  were  justified  in  confessing  judg- 
ment, it  was  improper  for  them  to 
employ  counsel  to  resist  the  claims. 
Tate  V.  Tate,  75  Va.  522. 
cc.     Funeral    Expenses. 

It  seems  that  an  action  will  not  lie 
against  a  personal  representative  as 
such  for  the  funeral  expenses  of  his 
testator  or  intestate.  Fitzhugh  v.  Fitz- 
hugh,  11  Gratt.  300,  62  Am.  Dec.  653; 
Daingerfield  v.  Smith,  83  Va.  81,  1  S. 
E.  599. 

dd.  Debts  of  Estate, 
(aa)  In  General. 

An  executor  or  administrator  may 
pay  a  debt  of  his  decedent,  if  it  is  con- 
fessedly just  and  due  without  waiting 
to  be  sued,  and  ordinarily  it  is  his  duty 
to  do  so  and  to  credit  himself  with  such 
payment  in  his  settlement.  Van  Win- 
kle V.  Blackford,  33  W.  Va.  573,  11  S. 
E.  26. 

A   personal   representative  may  oav 
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a  debt  due  by  the  default  of  his  dece- 
dent, as  treasurer  of  a  public  fund,  be- 
fore an  action  on  the  decedent's  official 
bond  is  barred  by  the  statute  of  limita- 
tions, without  waiting  to  be  sued  for 
such  debt,  and  may  credit  himself  with 
its  payment  in  the  settlement  of  his 
account.  Van  Winkle  v.  Blackford,  33 
W.  Va.  573,  11  S.  E.  26. 

(bb)  Burden  to  Show  Liability  of  E:8- 
Utc. 

In  a  suit  in  equity  brought  to  enforce 
the  settlement  of  the  accounts  of  an 
administrator,  the  administrator,  in  or- 
der to  obtain  credit  for  amounts  paid 
out  by  him,  must  show  that  such 
amounts  were  paid  on  the  debts  for 
which  the  estate  of  his  intestate  was 
liable.  Dawson  v,  Hemelrick,  33  W. 
Va.  675,  11  S.  E.  31. 

A  bond,  note  or  account  may,  on  its 
face,  appear  to  be  the  personal  debt  of 
an  executor,  and  yet,  in  truth  and  in 
fact,  be  the  debt  of  the  estate.  The 
presumption  is  that  the  face  of  the 
paper  discloses  the  true  debtor,  and 
the  burden  of  piroof  is  on  him  who  con- 
troverts the  fact;  but  if  the  debt  has 
been  paid  by  an  executor,  and  he  can 
establish  the  fact  that  it  is  not  his  per- 
sonal debt,  though  it  so  appears  on  the 
face  of  the  paper,  but  is,  in  truth  and 
in  fact,  a  debt  of  the  estate,  he  should 
be  allowed  credit  for  it.  Breckinridge 
V.  Breckinffidge,  98  Va.  561,  31  S.  E. 
892. 

(cc)  Retention  of  Debt  for  Creditor 
Estate  Which  Personal  Represent- 
ative Also  Represents. 

If  the  same  person  be  the  personal 
representative  of  two  estates,  one  of 
which  is  debtor  to  the  other,  he  may 
retain  out  of  the  effects  of  which  he 
is  possessed  as  the  representative  of 
the  debtor,  to  satisfy  the  debts  due  to 
him  as  the  representative  of  the  cred- 
itor. Morrow  v,  Peyton,  8  Leigh  54; 
Green  v,  Thompson,  84  Va.  376,  5  S.  E. 
507.  But,  in  such  case,  the  time  at 
which  the  transfer  of  assets  should  be 
made  will  depend  upon  the  condition 


of  the  debtor  estate  and  the  estate  of 
the  administration;  accordingly,  the 
court  will  not  shift  the  responsibility 
of  one  set  of  sureties  to  the  other, 
without  some  act  or  declaration  on  the 
part  of  the  representative  indicating  an 
intention  to  transfer  the  assets.  Har- 
vey V.  Steptoe,  17  Gratt.  301;  Morrow 
V.  Peyton,  8  Leigh  54.  In  such  case, 
transmutation  of  possession  by  opera^ 
tion  of  law  has  been  often  repudiated 
in  Virginia.  Smith  v.  Gregory,  23 
Gratt.  248;  Morrow  v.  Peyton,  8  Leigli 
64;  Swope  v.  Chambers,  2  Gratt.  319; 
Harvey  v.  Steptoe,  17  Gratt.  301,  311, 
And  in  Board  of  Education  v,  Cain,  28 
W.  Va.  758,  it  is  said:  "A  fiduciar}/ 
can  not  transfer  his  mere  indebtedness 
in  one  capacity  to  himself  in  another 
capacity,  so  as  to  exonerate  his  secu' 
rities  in  the  one  and  throw  the  burden 
upon  his  securities  in  the  other.  To 
make  the  transfer  valid  it  must  consist 
of  something  more  than  a  naked  lia* 
bility;  it  must  be  substantial  assets  if 
made  by  an  insolvent  fiduciary."  Sec 
also,  Smith  v,  Gregory,  26  Gratt.  263. 
But  if  the  fiduciary  is  solvent  and  able 
to  pay  over  the  funds,  all  that  is  nec- 
essary is  for  him,  when  he  is  ordered 
to  pay  it  over,  or  when  the  law  would 
authorize  him  to  pay  it  over  to  a  third 
person .  holding  the  other  fiduciary 
chanracter,  to  make  his  election  and 
manifest  it  by'  some  act,  direction  or 
admission.  (Swope  v.  Chambers,  3 
Gratt.  319;  Myers  v.  Wade,  6  Rand. 
444;  Broadus  v,  Rosson,  3  Leigh  12; 
Morrow  v.  Peyton,  8  Leigh  54;  Piper's 
Estate,  15  Pa.  St.  533;  Gottsberger  v, 
Taylor,  19  N.  Y.  150;  Pratt  v.  Northum, 
5  Mason  188.)  See  also,  Gilmer  v.  Ba- 
ker, 24  W.  Va.  92.  These  principles 
apply  as  well  where  the  same  person  is 
representative  of  an  estate  and  guard' 
ian  of  a  beneficiary,  as  where  the  same 
person  is  representative  of  two  estates, 
one  of  which  is  debtor  to  the  other. 
Harvey  v.  Steptoe,  17  Gratt.  301 ;  Smith 
V,  Gregory,  26  Gratt.  248.  In  Harvey 
V.  Steptoe,  17  Gratt.  301,  it  was  held, 
that  the  case  at  bar  did  not  fall  within 
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the  res^sons  governing  the  decisions  of 
Morrow  v.  Peyton,  8  Leigh  54,  and 
Myers  v.  Wade,  6  Rand.  444. 

(dd)  Payment  of  Trust  Debt  Out  of 
Proper  Order. 

A,  who  was  trustee  under  a  will  for 
the  benefit  of  infant  children,  died  in 
June,  1865,  indebted  to  the  trust,  and 
his  executor  paid  to  the  other  trustees 
in  the  will  a  part  of  that  debt.  Upon 
the  settlement  of  A's  estate,  in  1877, 
it  appeared  that  he  ws^s  largely  in- 
debted for  more  than  his  assets.  Held, 
that  under  the  statute  in  force  at  the 
time  of  A's  death,  his  debt  as  trustee 
was  not  embraced  in  the  third  class  of 
creditors  provided  for  in  that  act;  but 
must  be  placed  in  the  fourth  class,  with 
the  general  creditors  of  A;  and  his  ex- 
ecutor was  not  entitled  to  a  credit  in 
his  administration  account  for  the 
amount  of  the  trust  debt  he  had  paid. 
Price  V,  Harrison,  31  Gratt.  114.  Sec 
Va.  Code,  1860,  ch.  131,  §  25. 

(ee)   Pajrment  of  Debt  to  Himself. 

Where  an  sidministrator  who  was  a 
creditor  of  the  estate  himself  used  in 
1863  funds  of  the  estate,  and  the  amount 
so  used  was  charged  to  him  at  its 
scaled  value,  it  was  held  that,  claiming 
as  creditor,  his  using  the  funds  was  a 
payment  of  his  own  debt,  and  it  was 
error  to  scale  the  amount.  Frazier  v. 
Frazier,  77  Va.  775. 

On  an  accounting  between  an  admin- 
istrator and  a  distributee,  the  amount 
found  to  be  due  the  distributee,  by  a 
commissioner  to  whom  the  accounting 
had  been  referred,  is  properly  credited 
on  a  judgment  owing  to  the  administra- 
tor by  the  distributee,  as  of  the  date 
when  the  commissioner  closed  his  ac- 
count, and  not  as  of  the  date  of  a  de- 
cree.    Kent   V,   Kent,   2   Va.   Dec.   674, 

Where  an  executor  is  allowed  by  the 
will  the  use  of  six  hundred  pounds  for 
five  years,  without  interest,  he  may  pay 
it  in  depreciated  paper  money  and  the 
entry  of  such  payment  in  his  accounts 
will  be  evidence  of  the  payment.  Gran- 
berry  V.  Cranberry,  1  Wash.  246,  1  Am. 


Dec.  455.     See  Burwell  v.  Anderson,  3 
Leigh  348. 

(ff)   Payment   of  Claims  Founded  on 
Illegal  Consideration. 

An  executor  should  be  denied  credit 
in  his  account  in  toto  for  usurious  debt: 
of  the  testator  paid  or  retained  by  him 
with  knowledge  of  their  usurious  char- 
acter, and  in  such  case  the  principle  of 
equitable  relief  against  the  usurious 
interest  only  does  not  apply.  Smith 
V.  Britton,  2  Pat.  &  H.  124. 

An  executor  should  not  be  allowed 
credit  for  paying  a  debt  of  his  testator 
which  appears  on  its  face  to  have  been 
for  money  lost  at  gaming.  Carter  i-. 
Cutting,  5  Munf.  223. 

An  executor  ought  not  to  be  allowed 
a  credit  for  paying  a  debt  of  his  testa- 
tor, appearing  on  the  face  of  the  writ- 
ten instrument  intended  to  secure  it,  to 
have  been  for  money  won  at  unlawful 
gaming.  Carter  v.  Cutting,  5  Munf. 
223. 

(gg)    Pajrment   of    Claims   Barred  by 
Statute  of  Limitation. 

The  statute,  Va.  Code,  1873,  ch.  128, 
§  7,  providing  that  an  administrator 
shall  have  no  credit  for  a  claim  which 
he  pays  knowing  the  facts  whereby  re- 
covery could  be  prevented,  does  not 
require  him  to  plead  the  statute  of  lim- 
itations to  a  claim  apparentlv  barred, 
where  he  knows  facts  making  the  stat- 
ute inapplicable.  Radford  v.  Fowlkes, 
85  Va.  820,  8  &  E.  817. 

Right  of  Heir  to  Oppose.— An  heir 
can  not  oppose  a  credit  for  debts  paid 
on  the  ground  that  at  the  time  of  pay- 
ment they  were  barred  by  the  statute 
of  limitations,  where  he  had  agreed,  in 
consideration  of  concessions  made  him 
by  the  other  heirs  and  administratrix, 
not  to  object  to  payment  by  her  of  any 
just  claim  though  they  might  be  barred 
by  the  statute.  Radford  v,  Fowlkes,  85 
Va.  820,  8  S.  E.  817. 

(hh)  Payment  of  Taxes. 

See  generally,  the  title  TAXATION. 

An  administrator  is  entitled  to  an 
allowance  for  money  paid  by  him  for 
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taxes  on  the  property  of  the  decedent. 
Nimmo  v.  Com.,  4  Hen.  &  M.  57,  4  Am. 
Dec.  488. 

The  VirginU  statute  provides  that 
the  land  of  a  decedent  shall  be  charged 
to  the  estate  until  it  can  be  properly 
charged  to  the  heir  or  devisee,  and  that 
while  so  charged  the  taxes  are  payable 
out  of  the  personal  estate.  Dillard  v. 
Dillard,  77  Va.  820. 

Where  an  administrator  was  a  party 
to  a  suit  for  the  partition  of  the  intes- 
tate's land,  and  the  land  was  not 
charged  for  taxation  on  the  land  book 
until  qfter  the  decree  confirming  its 
partition,  it  was  held  that  the  admin- 
istrator should  be  allowed  credit  for 
payment  of  the  taxes  which  accrued 
before  the  decree  confirming  the  parti- 
tion, but  not  for  those  which  accrued 
after  the  decree.  Dillard  v.  Dillard,  77 
Va.  820. 

Where  a  will  gives  the  executors  a 
naked  power  to  sell  real  estate,  neither 
the  title  nor  the  right  to  the  possession 
passes  to  the  executors,  and  they  are 
not  chargeable  for  the  failure  to  rent 
the  same  until  the  sale  can  be  made; 
and  if  the  heirs  permit  such  real  estate 
to  be  returned  delinquent  for  the  non- 
payment of  taxes,  and  the  executors 
pay  said  taxes  to  prevent  the  loss  of 
the  land,  they  will  be  entitled,  as 
against  the  residuary  legatees,  to  a  por- 
tion of  the  proceeds  of  said  real  estate 
to  credit  for  the  taxes  so  paid.  Dunn 
V.  Renick,  33  W.  Va.  476,  10  S.  E.  810. 

The  executor  of  one  who  gives  his 
property  to  his  wife  for  life,  with 
power  to  make  advancements  to  their 
children,  the  property  in  her  possession 
at  her  death  to  be  equally  divided  i 
among  them,  is  entitled  to  credit  for 
the  payment  of  taxes  on  the  life  es- 
tate, and  debts  contracted  by  her,  they 
having  been  paid  by  him  with  the  ac- 
quiescence of  the  children.  Breckin- 
ridge V.  Breckinridge,  98  Va.  561,  31 
S.  E.   892. 

(ii)     Wha':   Constitutes   Payment. 

Where  an  agent  employed  by  a  cred- 


itor of  the  estate  to  collect  the  debt, 
paid  the  amount  of  the  debt  to  the 
creditor  at  the  request  of  the  admin- 
istrator, and  on  his  promise  to  repay 
to  the  agent  the  amount  advanced  with 
interest,  the  administrator,  having  aft- 
erwards repaid  the  amount  to  the 
agent,  is  entitled  to  credit.  Morrow 
V.  Peyton,  8  Leigh  54. 

An  administrator  out  of  confederate 
moneys  collected  by  him  in  the  course 
of  his  administration,  pays  off  specie 
debts  of  his  decedent.  He  is  to  be 
credited  in  the  settlement  of  his  ac- 
count with  the  debts  so  paid  at  their 
nominal  amount.  Moss  v,  Moorman, 
24  Gratt.  97. 

An  executor  who  received  confed- 
erate money  from  the  sale  of  assets 
and  paid  it  in  discharge  of  ante-bellum 
debts,  should  be  credited  with  the  full 
amount  so  paid  without  scaling.  Wim- 
bish  V,   Rawlins,  76  Va.   48. 

Where  an  administrator,  residing 
where  confederate  notes  were  the  gen- 
eral currency  during  the  war,  received 
and  paid  out  such  notes  while  he  was 
indebted  to  the  estate,  in  settling  his 
accounts  he  should  be  charged  ^nd 
credited  with  the  full  amount  of  such 
notes  received  and  paid  out,  without 
scaling  them.  Estill  v,  McClintic,  11 
W.  Va.  399. 

The  payment  of  the  debts  of  his  de- 
cedent, which  were  created  before  the 
war,  by  an  administrator,  out  of  his 
own  funds  collected  from  debts  due 
him  prior  to  the'  war,  in  Greenbrier 
county,  in  the  years  1862  and  1863,  at 
the  instj^nce  and  request  of  the  widow 
and  heirs,  and  with  a  view  to  save  the 
real  estate  from  being  sold  during  the 
war  (the  personalty  being  exhausted), 
in  confederate  treasury  notes,  is  a  valid 
payment  or  advancement,  for  which 
the  administrator  is  entitled  to  be  reim- 
bursed out  of  the  real  estate  descended. 
Surber  v.  Kent,  5  W.  Va.  06. 

ee.  Payments  ^o  or  for  Benefit  of  Leg- 
atees and  Distributees. 

Where  land  in  which  a  widow  is  cn- 
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titled  to  dower  is  sold  by  an  executor 
under  a  charge  for  payment  of  debts, 
he  should  be  credited,  in  his  account 
of  the  proceeds,  with  the  amount  he 
has  paid  the  widow  in  satisfaction  of 
her  dower  interest.  Meeks  v.  Thomp- 
son, 8  Gratt.  134,  56  Am.  Dec.  134. 

On  an  accounting  between  an  ad- 
ministrator and  a  distributee,  the 
amount  found  to  be  due  the  distributee, 
by  a  commissioner  to  whom  the  ac- 
counting has  been  referred,  is  properly 
credited,  on  a  judgement  owing  to  the 
administrator  by  the  distributee,  as  of 
the  date  when  the  commissioner  closed 
his  account,  and  not  as  of  the  date  of 
the  decree.  Kent  v.  Kent,  2  Va.  Dec. 
674. 

An  administrator  with  the  will  an- 
nexed, having  the  consent  of  the 
widow,  made  certain  additions,  the  util- 
ity and  propriety  of  which  were  doubt- 
ful, and  also  certain  repairs  upon  a 
barn  on  land  of  which  the  widow  was 
tenant  for  life.  Held,  that  the  expense 
of  the  additions  should  be  allowed 
against  the  widow  alone,  and  that  of 
the  repairs  against  the  widow  and  chil- 
dren generally.  Hudson  v.  Hudson,  5 
Munf.   180. 

The  widow  of  an  intestate  with  in- 
fant distributees  remained  in  the  use 
and  occupation  of  the  real  estate  of 
the  intestate,  and  the  administrator 
made  disbursements  for  permanent  im- 
provements on  the  estate.  Held,  that, 
in  the  account  between  her  and  the  ad- 
ministrator, she  should  be  charged  with 
interest  on  such  disbursements,  until 
a  division  of  the  estate  is  made,  and  for 
tiM  difference  between  the  then  value 
Mid  the  amount  of  such  disbursements. 
Jackson   v.   Jackson,    1    Gratt.    143. 

Sui^wrt  o£  Decedent's  Family. — 
Where  a  testator  directed  that  the  new 
goods  in  his  house,  and  others  he  had 
ordered  from  Europe,  should  be  dis- 
posed of  for  the  use  of  the  family  in 
the  s^me  manner  as  if  he  were  living, 
no  account  should  be  taken  of  them  in 
the  settlement  of  his  estate.  Gary  v, 
Macon,  4  Call  605. 


Where  an  executor  has  the  manage- 
ment of  the  real  estate  as  well  as  the 
personalty,  he  is  entitled  to  credit  in 
his  account  of  the  real  estate  for  dis- 
bursements for  the  support  of  the  tes- 
tator's family.  The  distinction  between 
the  two  species  of  property  is  this: 
The  executor  holds  the  personal  prop- 
erty for  the  payment  of  debts,  and  he 
is  under  no  obligation  to  apply  it  to 
the  use  of  the  legatees  or  distributees 
while  the  debts  remain  unpaid;  and 
even  when  all  the  known  debts  are 
paid,  the  legatees  h^ve  no  right  to  de- 
mand of  him  the  surplus,  or  .the  ap- 
plication of  it,  to  their  use,  without 
giving  him  a  refunding  bond.  As  to 
the  rents  and  profits  of  the  real  estate, 
though  they  might  in  equity  be  charged 
with  debts,  in  case  the  personal  estate 
should  prove  inadequate,  yet,  until  the 
claim  to  charge  them  is  asserted  by  suit 
of  the  creditors,  the  heirs  or  devisees 
are  entitled  to  them,  without  being  ac- 
countable therefor  to  the  creditors,  and 
the  executor  receiving  them  is  a  trustee 
thereof  and  bound  to  account  for  them 
to  the  heirs  and  devisees.  Hobson  v. 
Yancey,  2  Gratt.  73. 

Where  the  court  directed  an  admin- 
istrator to  use  funds  of  the  estate  for 
the  support  and  education  of  the  in- 
testate's children,  and  the  subsequent 
settlements  of  his  accounts  show  no 
items  of  the  disbursements  by  him  on 
their  account,  it  may  fairly  be  inferred 
that  the  sum  of  money  with  which  he 
was  chargeable,  and  omitted  as  items 
of  debit  in  such  settlements,  were  ex- 
pended by  the  children  as  required  by 
the  decree.  Bradley  v.  Bradley,  83  Va. 
75,  1  S.  E.  477. 

(b)  Assets  Delivered  to  Successor. 
An  executor  is  entitled  to  credit  in 

his  official  account  for  money  of  the 
estate,  which  he  paid  to  his  successor 
before  the  latter's  qualification,  and  for 
which  the  latter  charges  himself  aft- 
erwards in  his  official  account.  Allen 
r.  Shriver,  81  Va.  174. 

(c)  Debt  Due  by  Distnibtee. 

An  administrator  can  not  have  credit 
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in  his  sidministration  account  for  an 
individual  debt  due  to  him  by  one  of 
the  distributees.  The  other  distrib- 
utees can  not  be  charged  with  any  por- 
tion of  such  debt,  but,  in  equity,  such 
debt  will  be  treated  as  a  payment  on 
the  distributee's  share  of  the  amount 
found  due  by  the  administrator.  There 
is  nothing  in  the  evidence  in  the  case 
in  judgment  to  take  it  out  of  this  gen- 
eral rule.  The  debt  for  which  credit  is 
asked  consists  of  a  store  a^ccount,  and 
an  account  for  rent  of  the  administra- 
tor against  one  of  the  distributees,  and 
the  writing  signed  by  all  the  distrib- 
utees approving  the  manner  in  which 
the  administrator  had  administered  the 
estate,  by  ps^ying  the  expenses  of  the 
family  and  the  tuition  of  the  minor 
children,  and  requesting  the  commis- 
sioner of  accounts  to  allow  disburse- 
ments as  to  the  administrator  had 
charged  them,  had  no  reference  to  this 
debt  which  was  due  from  an  adult  who 
had  ceased  to  be  4  member  of  the 
household  or  family  years  before  the 
writing  was  signed,  and  who  had  re- 
ceived from  his  father,  in  his  lifetime. 
the  same  character  of  support  and  ed- 
ucation provided  in  the  writing  for  his 
brothers  and  sisters.  Preston  v,  Davis, 
102  Va.  178,  45  S.  E.  865. 

(d)  Interest  on  Balance  Due. 

In  Jones  v.  Williams,  2  Call  102,  it 
was  said  that  the  executor  should  be 
allowed  interest  upon  the  balance  due 
him,  on  his  administrative  account,  be- 
cause it  is  natural  justice  that  he  who 
has  the  use  of  another  man's  money 
should  pay  interest  for  it.  Cited  in  Mil- 
ler V.  Beverley,  4  Hen.  &  M.  416. 

(e)  Pajrments  by  Executor  Out  of  In- 
dividual Funds. 

An  executor  having  exhausted  the 
personal  estate  in  payment  of  debts, 
and  being  largely  in  advance  to  the  es- 
tate for  payment  of  debts  which  bind 
the  heirs,  is  entitled  to  stand  in  the 
place  of  creditors  whose  debts  he  hs^s 
paid,  and  charge  the  real  estate.  And 
the    real    estate    in    the    hands  of  the 


devisees  is  liable  in  proportion  to  its- 
value  at  the  death  of  the  testator. 
Gaw  V.  Huffman,  12  Gratt.  628. 

Ex  p^rte  accounts  of  executors  or 
administrators  are  not  evidence  at  all 
of  overpayments  by  them,  or  that  the 
claims  stated  in  such  accounts  were 
debts  justly  due  by  the  deceased,  and 
chargeable  upon  his  real  assets.  If  an 
executor  or  administrator,  after  ex- 
hausting the  assets  which  properly 
come  into  his  hands,  pays  debts  of  the 
decedent  out  of  his  own  estate,  he  can 
only  claim  to  be  substituted  to  the 
rights  of  the  creditor,  and  must  prove 
his  demand  by  the  same  kind  of  evi- 
dence that  would  be  demanded  of  the 
original  creditor.  Leavell  v.  Smith,  99 
Va.  374.  38  S.  E.  202. 

The  payment  of  the  debts  of  hv6  de- 
cedent, which  were  created  before  the 
war,  by  an  administrator,  out  of  his 
own  funds  collected  from  debts  due 
him  prior  to  the  war,  in  Greenbrier 
county,  in  the  years  1862  and  1863,  at 
the  instance  and  request  of  the  widow 
and  heirs,  and  with  a  view  to  save  the 
real  estate  from  being  sold  during  t'ne 
war.  (the  personalty  being  exhausted), 
in  confederate  treasury  notes,  is  a  valid 
payment  or  advancement,  for  which  the 
administrator  is  entitled  to  be  reim- 
bursed out  of  the  real  estate  descended. 
Surber  v.  Kent,  5  W.  Va.  96. 

Where  an  executor  as  surety  for  the 
testator  pays  debts  out  of  his  own 
funds,  he  is  entitled  only  to  his  rateable 
share  of  the  assets  to  repay  his  ad- 
vances; and  by  crediting  himself  with 
the  full  amount  of  such  debts  he  com- 
mits an  error  to  the  prejudice  of  the 
other  creditors  having  unpaid  debts  of 
equal  dignity.  McCormick  v.  Wright, 
79  Va.  524. 

Where  an  administrator  as  surety  for 
a  distributee  pays  a  judgment  against 
the  distributee,  he  is  entitled  to  set  off 
in  equity  the  amount  so  paid,  against 
the  distributive  share  of  the  distrib- 
utee, and  the  distributee  is  not  a  com- 
petent witness  to  testify  concerning  the 
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judgment,     the     executor    being    dead. 
Boyd  V.  Townes,  79  Va.  118. 

Upon  a  bill  filed  by  an  administra- 
tor to  recover  advances  by  him  to  pay 
specialty  debts  against  the  intestate, 
the  account  of  the  administrator,  set- 
tled ex  parte  before  auditors,  and  re- 
ported and  recorded,  is  not  evidence 
against  the  heirs.  Street  v.  Street,  11 
L«igh    498. 

An  executor  has  no  power  to  borrow 
money  and  charge  the  estate  of  his 
testator  with  it,  unless  such  power  is 
conferred  by  the  will.  Legatees  can 
«ot  be  charged  with  money  so  bor- 
rowed without  their  consent  and  ap- 
proval, and  a  subsequent  recognition 
thereof  and  promise  to  pay  is  without 
consideration  and  ineffectual.  Robert- 
son V.  Breckinridge,  96  Va.  569,  37  S. 
E.  8. 

(f)  Compensation. 
ML   Right  to  Compensation, 
(aa)  General  Consideration. 

An  executor  or  administrator  is  en- 
titled to  a  reasonable  compensation  for 
his  services.  Dromgoole  v.  Smith,  78 
Va.  665;  Nimmo  v.  Com.,  4  Hen.  &  M. 
57,  4  Am.  Dec.  488;  Shepherd  v.  Ham- 
mond, 3  W.  Va.  484.  An  executor  is 
entitled  to  compensation  for  his  risk, 
trouble  and  expenses.  Hipkins  v.  Ber- 
nard, 2  Hen.   &  M.  21. 

A  personal  representative  who, 
within  six  months  after  the  end  of  any 
one  year  of  his  service  as  such,  has 
fully  explained  to  the  parties  entitled 
to  the  money  received  in  such  year, 
verbally  and  by  informal  written  state- 
ments, the  amount  so  received  together 
with  the  sources  from  which  it  came, 
and  the  amount  disbursed,  including 
charges  of  administration,  and  has  ac- 
tually paid  to  such  parties  all  they  are 
entitled  to  receive  on  account  of  such 
money,  is  entitled  to  compensation  for 
his  services  for  such  year,  in  respect 
to  the  interest  so  settled  for  and  un- 
paid. Van  Winkle  v.  Blackford,  54  W. 
Va.  621,  46  S.  E.  589.  See  also,  Tav- 
crner  v.  Robinson,  2  Rob.  280;  Hip- 
kins  V.  Bernard,  4  Munf.  83. 


Executors  living  more  than  two  years 
after  the  passage  of  the  act  of  Feb 
ruary  16,  1825,  and  not  settling  then 
accounts,  are  not  to  be  allowed  com- 
missions. Boyd  V.  Boyd,  3  Gratt. 
114. 

Where  Same  Party  Executor  and 
Trustee. — Where  property,  real  and 
personal,  has  been  devised  and 
bequeathed  to  a  trustee  to  in- 
vest in  interest-bearing  bonds,  and 
pay  the  interest  and  dividends 
thereon  to  three  persons  during 
their  joint  lives  and  to  the  survivors 
and  survivor  of  them  during  their  lives 
and  the  life  of  the  survivor,  and  the 
remainder  in  fee  is  given  to  a  third 
person — none  of  said  legatees  and  dev- 
isees being  under  disability — the  re- 
mainderman may  sell  his  estate  in  re- 
mainder to  the  three  life  tenants  and 
thereby  terminate  the  trust  created  by 
the  will,  without  the  assent  of  the  trus- 
tee, and  the  trustee  will  be  compelled 
to  pay  and  deliver  the  estate  to  the 
purchasers.  The  appellant  being  botb 
executor  of  the  will  and  trustee  there- 
under, and  having  been  fully  compen- 
sated for  his  services,  is  not  entitled  to 
a  commission  of  five  per  cent,  on  the 
whole  estate,  as  trustee,  in  addition  to 
what  he  received  as  executor.  Thorn 
V.  Thom,  95  Va.  413,  28  S.  E.  583. 

Coexecutors  and  Coadministrators.— 
Where  one  of  two  executors  performs 
all  the  labor  of  the  administration,  he 
may  be  allowed  all  the  compensation; 
and  the  legatees  can  not  object  to  such 
allowance.  Claycomb  v.  Claycomb,  10 
Gratt.  589. 

Where,  in  the  settlement  of  a  joint 
administration,  one  executor  or  admin- 
istrator gets  credit  with  the  estate  for 
what  another  is  entitled  to  receive,  he 
holds  such  amount  as  trustee  for  the 
latter,  and  may  in  equity  be  required 
to  account  for  it.  Huff  v.  Thrash,  75 
Va.  546. 

Where  Executor  Is  a  Legatee- 
Commissions  will  not  be  allowed  to 
an  executor  who  is  also  a  legatee. 
Jone^  V,   Williams,  2  Call   102. 
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Employment  of  Agents  or  Attorneys. 
— Where  an  executor  or  administrator 
employs  an  agent  or  attorney  to  per- 
form services  which  he  ought  to  per- 
form himself,  he  will  not  ordinarily  be 
allowed  compensation  for  such  serv- 
ices in  addition  to  the  amount  paid 
such  agent  or  attorney.  An  executor 
therefore  will  not  be  allowed  commis- 
sions or  money  collected  by  an  attor- 
ney where  he  might  have  made  the  col- 
lection himself.  Carter  v.  Cutting,  5 
Munf.  223.  See  also,  ante,  "Expenses 
of  Administration,"  IV,  L,  5,  b,  (4),  bb. 

But  where  a  testator  died  in  Virginia 
owning  land  in  another  state,  where  he 
had  no  agent,  it  was  held,  that  his 
executor  in  Virginia  could  recover  pay- 
ment made  to  an  agent  employed  by 
him  to  attend  to  such  lands.  Crouch 
V.   Davis,  23   Gratt.  62. 

Right  of  Stranger  to  Have  Compen- 
sation.— A  agreed,  in  1859,  to  buy  up 
and  compromise  claims  against  the  es- 
tate of  an  intestate  in  consideration 
that  he  should  have  a  certain  part  of 
the  real  estate  of  the  decedent,  sup- 
posed to  contain  thirty-nine  acres, 
which  he  took  into  possession,  at  a 
certain  price  per  acre.  On  a  refusal  of 
the  aiiministratrix,  with  whom  he  had 
made  the  agreement,  to  make  a  deed 
for  the  certain  real  estate,  he  filed  a 
bill,  in  1867,  to  have  so  much  set  off 
to  him  at  the  agreed  price  per  acre,  as 
would  reimburse  him  for  the  sum  paid 
out  in  liquidation  of  debts  against  the 
estate  of  the  decedent,  alleging  also 
trouble  and  expense  in  time  and  money 
in  gathering  the  debts.  The  court  be- 
low decreed  a  sale  of  real  estate  of 
decedent  to  satisfy  a  vendor's  lien,  and 
to  pay  A  the  amount  of  the  sum  dis- 
bursed by  him  with  interest  from  the 
time  of  payment;  and  that  as  compen- 
sation for  his  time,  trouble  and  ex- 
pense in  gathering  up  and  paying  off 
the  claims,  he  would  not  be  charged 
with  rents  and  profits  on  the  land, 
which  he  had  taken  into  possession, 
from  1859  to  April  1st,  1868.  Held, 
that  inasmuch  as  A  had  paid  off  the 


debts,  4nd  thus  relieved  the  adminis- 
tratrix from  the  trouble  of  so  doing, 
that  it  was  equitable  he  should  have 
whatever  commission  could  have  been 
allowed  her  in  such  case;  and  as  the 
law  would  allow  her  as  much  as  ten 
per  cent,  in  case  of  extra  trouble,  that 
A  ought  to  receive  that  amount  on  the 
amount  paid  out  by  him,  in  addition  to 
legal  interest  from  tFTe  time  he  gave  up 
the  land.  Shepherd  v.  Hj^mmond,  3 
W.  Va.  484. 

(bb)    What  Law  Governs. 

The  compensation  of  an  executor  or 
administrator  is  governed  by  the  law 
in  force  when  the  services  were  ren- 
dered, not  by  the  law  in  force  when  he 
was  appointed  or  when  he  made  his 
settlement.  Turner  v.  Turner,  1 
Gratt.  11. 
(cc)  Presumption  as  to  Payment. 

Where  the  record  does  not  show  the 
allowance  of  such  compensation,  it  can 
not  be  presumed  to  have  been  made. 
Dromgoole  v.  Smith,  78  Va.  666. 

6b.  Commissions  Allowed, 
(aa)  In  General. 

Under  the  statute  ^n  administrator  is 
entitiea  lo  "any  reasionable  expenses 
incurred  by  him  as  such;  and  also,  ex- 
cept in  cases  in  whicn  it  is  otherwise 
provided,  a  reasonable  compensation 
in  the  form  of  a  commission  on  re- 
ceipts or  otherwise."  The  usual  mode 
of  compensation  to  the  fiduciary  for 
service  is  by  a  commission  on  the  re- 
ceipts, but  where  that  affords  no  basis, 
some  other  process  is  allowable,  but 
generally  a  per  centum  greater  or  less 
on  receipts  will  answer  all  purposes. 
If  ci  small  commission  is  not  just,  the 
commissioner  or  probate  court  can  in- 
crease it.  Kester  v.  Lyon,  40  W.  Va. 
161,  20  S.  E.  933;  Estill  v,  McClintic, 
11  W.  Va.  399. 

There  is  no  law  which  prescribes 
what  commissions  shall  be  allowed  an 
executor,  trustee  or  other  fiduciary. 
The  allowance  or  refusal  of  commis- 
sions rests  in  the  sound  discretion  of 
the   court  under   the   circumstances  of 
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the  case.  Boyd  v.  Oglcsby,  23  Gratt 
«74,  689;  Lovcil  v.  Thomas,  81  Va.  245; 
Whitehead  v.  Whitehead,  85  Va.  870, 
9  S.  E.  10. 

(bb)  On  What  Property  Allowed 
aaa.  Receipts  in  General. 

In  Virginia  and  West  Virginia  com- 
missions are  generally  allowed  on  the 
amount  of  the  receipts  of  the  executor 
or  administrator,  not  on  the  amount 
of  his  disbursements.  Farneyhough  v. 
Dickerson,  2  Rob.  582;  Estill  v.  Mc- 
Clintic,  11  W.  V^.  399;  Hipkins  v. 
Bernard,  2  Hen.  &  M.  21;  Sheppard  v, 
Starke,  3  Munf.  29.  See  also,  Fitz- 
gerald V.  Jones,  1  Munf.  150. 

"The  usual  mode  of  compensation  to 
the  fiduciary  for  service  is  by  a  com- 
mission on  receipts,  but  where  that 
affords  no  basis  some  other  process  is 
allowable,  but  generally  a  per  centum, 
greater  or  less,  on  receipts  will  answer 
all  purposes.  If  a  small  commission  is 
not  just,  the  commissioner  or  probate 
court  can  increase  it."  Kester  v.  Lyon, 
40  W.  Va.  161,  20  S.   E.  933. 

But  in  a  given  case  an  sidministrator, 
who  was  also  the  surviving  and  man- 
aging partner  of  a  firm  consisting  of 
himself,  the  decedent  and  another,  out 
of  the  firm  fund  for  a  series  of  years 
advanced  large  sums  to  himself  as  ad- 
ministrator. These  annually  went  into 
the  account  of  receipts  which  exceeded 
the  disbursements,  and  he  received 
commission  thereon.  These  sums  also 
exceeded  the  decedent's  share  of  the 
profits  of  the  business,  s^nd  at  the 
year's  end  the  excess  was  carried  back 
into  firm  accounts,  and  interest  was 
charged  on  these  overpayments.  Held, 
that  neither  commission  nor  interest 
should  be  allowed  on  such  overpay- 
ments.    Frazier  v.  Fra^zier,  77  Va.  775. 

Money  Received  during  War. — A  per- 
sonal representative  will  be  entitled  to 
his  commissions  upon  money  received 
by  him  daring  the  war,  though  he  did 
not  settle  his  accounts  until  after  the 
war.  Moses  v.  Hurt,  25  Gratt.  795. 
,   Money  Found  in  House. — ^An  execu- 


tor is  entitled  to  commissions  on 
money  found  in  the  house  and  dis- 
bursed by  him  for  the  use  of  the  fam- 
ily, or  invested  in  bank  stock.  Hip- 
kins  V.  Bernard,  4  Munf.  83. 
bbb.  Disbursements. 

Commissions  have  in  some  instances 
been  allowed  on  disbursements.    Boyd 
V.    Oglesby,   23    Gratt.    674.     See  also, 
Hipkins  v.  Bernard,  4  Munf.  83. 
ccc.  Uncollectible  Claims. 

Commissions  ought  not  to  be  al- 
lowed to  an  executor  on  uncollectible 
debts.  If  he  is  entitled  to  anything  for 
services  as  to  them,  it  must  be  specific 
compensation.  Kester  v.  Lyon,  40  W. 
Va.  161,  20  S.  E.  933. 
ddd.  Proceeds  of  Sale  of  Assets. 

An  executor  is  entitled  to  a  commis- 
sion on  sales  of  crops  made  by  him 
upon  the  lands  of  his  testator,  the  pro- 
ceeds thereof  being  lawfully  received 
and  accounted  for  by  him.  Hipkins  v. 
Bernard,   4   Munf.   83. 

Where  grain  or  other  perishable 
property,  which  by  law  the  executor  is 
directed  to  sell,  is  divided  in  kind 
among  the  legatees,  the  executor  is  en- 
titled to  a  commission  upon  the  ap- 
praised value.  Claycomb  v.  Claycomb, 
10  Gratt.  589. 

eee.   Debts   Due  by   Executor  to  Es- 
tate. 

As  a  general  rule,  an  executor  is  not 
entitled  to  a  commission  on  the 
amount  of  debt  due  from  him  to  the 
testator,  and  credited  to  the  estate  in 
the  executorial  account.  Farneyhough 
V,  Dickerson,  2  Rob.  582.  See  Hipkins 
V.  Bernard,  4  Munf.  83,  overruling  2 
Hen.  &  M.  21. 
fff.  Legacies  and  Distributive  Shares. 

An  executor  should  be  allowed  a 
commission  for  the  delivery  of  bonds 
to  the  legatees,  though  the  same  were 
not  converted.  Farneyhough  v.  Dick- 
erson, 2  Rob.  582. 

An  executor  may  be  allowed  a  com- 
mission for  turning  bonds,  or  other 
debts  payable  to  his  testator,  into  mort- 
gages and  delivering  the  same  to  the 
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legatees,  although  no  money  is  actually 
received  by  him.  Hipkins  v.  Bernard, 
4  Munf.  83,  overruling  Hipkins  v.  Bern- 
ard, 3  Hen.  &  M.  21. 

Where  the  condition  of  the  estate 
does  not  require  a  sale  of  the  slaves, 
and  they  are  divided  among  the  lega- 
tees or  distributees,  the  executor  is  not 
entitled  to  a  commission  on  their  ap- 
praised value.  Claycomb  v.  Claycomb, 
10   Gratt.   589. 

ggg.  Partition  of  Real  Estate  Devised 
with  Power  to  Executor  to  Sell. 

An  executor  is  not  entitled  to  com- 
missions on  the  value  of  real  estate  de- 
vised to  the  testator's  children,  though 
the  executor  is  given  a  power  of  sale 
for  the  interest  of  all  concerned,  and 
the  children,  by  agreement  among 
themselves,  make  partition  by  convey- 
ances to  each  other,  the  executor  join- 
ing in  the  deeds.  Buxton  v.  Shaffer,  43 
W.  Va.  296,  27  S.  E.  319. 

(cc)  Rate  of  Conunissioa. 

The  amount  of  commissions  to  be 
allowed  an  executor  or  administrator 
is  not  fixed  by  law,  and  though  five 
per  cent,  on  receipts  is  generally  al- 
lowed, yet  this  allowance  may  be  in- 
creased, and  the  court  of  probate  is 
the  most  competent  tribunal  to  make 
the  allowance;  and  the  appellate  court 
will  be  dismclined  to  disturb  the  allow- 
ance, especially  after  a  long  acqui- 
escence in  it  by  the  distributees  of  the 
estate.  Boyd  v.  Oglesby,  23  Gratt.  674. 
See  also.  Whitehead  v.  Whitehead,  85 
Va.  870,  9  S.  E.  10;  Gregory  v.  Parker, 
87  Va.  451,  12  S.  E.  801;  foot-note  to 
Strother  v.   Hull,   23   Gratt.   652. 

It  has  been  held,  that  an  executor  is 
entitled  to  compensation  for  his  risk, 
trouble  and  expenses;  and  that  should 
be  fixed  at  a  commission  of  five  per 
cent,  upon  actual  receipts,  and  no  more, 
as  a  general  rule.  Hipkins  v.  Bernard, 
2  Hen.  &  M.  21. 

In  a  given  case,  a  commission  of  five 
per  cent,  on  the  moneys  received  by 
the  executor  was  allowed  him,  in  lieu 
of  all  expenses;  such  commission  to  be 


deducted  from  the  balance  due  the  es- 
tate at  the  end  of  each  year.  Shep- 
pard  V.  Starke,  3  Munf.  29.  See  ^Iso, 
Fitzgerald  v,  Jones,  1  Munf.   150. 

Five  per  cent,  is  a  reasonable  com- 
mission to  allow  an  administrator  on 
sales  and  collections.  Taliaferro  v. 
Minor,  2  Call  190. 

A  commission  of  more  than  five  per 
cent,  on  the  amount  of  s^es  and  col- 
lections ought  not  to  be  allowed  an  ex- 
ecutor, except  under  peculiar  circum- 
stances. Triplett  v.  Jameson,  2  Munf. 
242. 

An  ordinary  commission  allowed  an 
executor  is  five  per  cent,  on  his  re- 
ceipts, but  under  peculiar  circum- 
stances he  may  be  allowed  more. 
Hoke  V.  Hoke,  12  W.  Va.  427. 

Although  a  testator  directs  that  his 
executor  shsiil  be  handsomely  paid  for 
his  services,  the  executor  will  only  be 
allowed  the  usual  commission,  unless 
there  has  been  extraordinary  trouble 
in  the  administration.  Waddy  v,  Haw- 
kins, 4  Leigh  458. 

An  executor  may  reasonably  be  al- 
lowed a  commission  of  ten  per  cent, 
on  money  received  by  him,  where  the 
debts  are  very  small  and  numerous  s^id 
the  debtors  much  scattered.  Caven- 
dish V.  Fleming,  3  Munf.  198;  Gregory 
V.  Parker,  87  Va.  451,  12  S.  E.  801. 

tJnder  circumstances  of  extraordi- 
nary trouble  attendant  on  the  admin- 
istration, an  administrator  was  allowed 
a  commission  of  ten  per  cent,  on  all 
specie  received  by  him,  and  invested, 
reinvested  and  paid  out  on  account  of 
the  estate,  and  also  in  full  satisfaction 
of  trouble  and  services  in  the  settle- 
ment of  the  estate,  such  commission 
to  be  received  but  once  on  the  same 
sum  of  money;  and  a  commission  of 
five  per  cent,  was  allowed  on  the  value 
of  paper  money  when  received,  and  the 
same  on  the  value  thereof  when  paid 
out.     McCall  V.  Peachy,  3  Munf.  288. 

Where  a  commissioner  allows  an 
administrator  a  commission  of  more 
than  five  per  cent,  in  a  «case  where  com- 
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missions  are  properly  allowable,  and 
no  exception  is  filed  to  the  commis- 
sioner's report  in  the  court  below,  the 
allowance  of  such  larger  commission 
can  not  be  objected  to  for  the  first  time 
in  the  appellate  court.  But  if  the  ad- 
ministrator fails  to  settle  his  accounts 
in  the  time  required  by  statute,  and  is 
nevertheless  allowed  a  commission  dur- 
ing the  time  of  such  failure,  it  may  be 
objected  to  in  the  appellate  court, 
though  no  exception  is  taken  in  the 
court  below.  Estill  v.  McClintic,  11  W. 
Va.  399. 

cc  Allowance  in  Addition  to  Commis- 
sions. 
Although,  under  peculiar  circirm- 
stances,  an  allowance  may  be  made  to 
executors  in  addition  to  commissions 
griven  to  attorneys  for  collecting  debts 
confined  to  them,  such  additional  com- 
missions should  not  be  allowed  where 
the  executors  might  conveniently  col- 
lect the  debt  themselves.  Carter  v. 
Cutting,  5  Munf.  223. 

(g)  Forfeiture  of  Right  to  Compensa- 
sation  by  Failure  to  File  Inventory 
of  Accounts. 

Under  the  former  statute,  an  execu- 
tor or  administrs^tor,  however  merito- 
rious his  administration,  was  not  en- 
titled to  commissions  if  he  failed  to 
settle  and  return  his  accounts  of  ad- 
ministration according  to  the  statute. 
Wood  V.  Garnett,  6  Leigh  271;  Turner 
V.  Turner,  1  Gratt.  11;  Morris  v.  Mor- 
ris, 4  Gratt.  293;  Nelson  v.  Page,  7 
Gratt.  160;  Chapman  v.  Shepherd,  24 
Gratt.  377. 

A  and  B  qualified  as  administrators 
of  an  estate  in  1821.  A  died  in  1823, 
and  B  qualified  as  his  administrator, 
and  died  in  1829,  no  account  having 
been  rendered  on  the  first  estate. 
Held,  that  A  was  entitled  to  his  com- 
missions under  the  act  of  February  16, 
1825,  but  that  B  was  not.  Turner  v. 
Turner,   1   Gratt.   11. 

Where  an  executor  died  within  two 
years  after  the  passage  of  the  act  of 
February  16,  1825,  requiring  executors 


and  administrators  to  settle  their  ac- 
counts every  two  years  or  forfeit  their 
commissions,  his  administrator  was 
held  to  be  entitled  to  his  commissions, 
although  the  account  was  not  settled 
until  after  the  lapse  of  two  years. 
Boyd  V.  Boyd,  3  Gratt.  112. 

An  executor  who  has  failed  to  com- 
ply with  the  requirements  of  §  7,  ch.  87, 
of  the  West  Virginia  Code,  so  far  as 
the  same  requires  him  to  lay  his  ac- 
count of  receipts  for  any  year,  within' 
six  months  after  its  expiration,  before 
a  commissioner,  is  entitled  to  no  com- 
pensation for  his  services  during  such 
year.  McGlaughlin  v.  McGlaughlin,  43 
W.  Va.  226,  27  S.  E.  378. 

Under  the  statute  providing  that  a 
personal  representative,  who  fails  to 
lay  before  the  proper  commissioner  a 
I  statement  of  his  receipts  for  any  year 
for  six  months  after  the  expiration 
thereof  shall  forfeit  his  compensation, 
but  the  court  may  nevertheless  in  its 
discretion  allow  him  compensation, 
such  discretion  is  not  arbitrary,  but 
must  be  reasonably  exercised  upon  the 
circumstances  of  the  case,  and  is  sub- 
ject to  review  upon  appeal.  It  is  in- 
cumbent upon  a  delinquent  fiduciary, 
praying  the  court  to  exercise  its  dis- 
cretion in  his  favor,  to  give  a  reason- 
able excuse  for  his  delay;  otherwise 
compensation  ought  not  to  be  allowed 
him.  Trevelyan  v.  Lofft,  83  Va.  141,  1 
S.  E.  901;  Brent  v.  Clevingcr,  78  Va.l2. 

Failure  of  personal  representative  to 
settle  his  accounts  does  not  necessarily 
work  forfeiture  of  commissions.  To 
refuse,  or  to  allow  them,  rests  with  the 
court  under  the  circumstances  of  each 
case.  And  where,  under  Va.  Code, 
1873,  ch.  128,  §  7,  he  yearly  laid  his  ac- 
counts before  the  commissioner  of  ac- 
counts, the  failure  of  that  officer  to 
audit,  state,  and  report  them,  can  not 
lose  him  his  commissions.  Lovett  v. 
Thomas,  81  Va.  245. 

Partial  payments  made  by  an  execu- 
tor to  legatees  from  time  to  time  on  ac- 
count,  although  it  afterwards  appears 
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on  a  settlement  of  his  accounts  that 
such  payments  exceed  the  amount  to 
which  some  of  the  legatees  were  en- 
titled, does  not  constitute  such  a  set- 
tlement of  the  executor's  account  as  to 
take  the  demand  for  commissions  out 
of  the  operation  of  the  statute.  Nelson 
V,  Page,  7  Gratt.  160. 

Where  an  administrator  fails  to  set- 
tle his  accounts  in  the  time  required  by 
the  statute,  but  is  nevertheless  allowed 
a  commission  during  the  time  of  such 
failure,  though  no  exception  is  taken 
thereto  in  the  court  below,  it  may  be 
objected  to  in  the  appellate  court. 
Estill  V.  McClintic,  11  W.  Va.  399. 

Under  Va.  Code,  1887,  §  2679,  which 
provides  for  the  allowance  of  compen- 
sation to  a  fiduciary  in  some  cases 
where  he  fails  to  settle  his  accounts 
within  the  time  specified  therefor,  there 
was  no  error  in  allowing  compensation 
to  an  executor  who,  by  mistake,  set- 
tled his  account  before  the  commis- 
sioner of  the  county  instead  of  the  cir- 
cuit court,  where  he  qualified.  Moor- 
man V,  Crockett,  90  Va.  185,  17  S.  E. 
875. 

Where  an  executor  by  mistake  failed 
to  settle  his  accounts  before  the  com- 
missioner of  the  proper  court,  and  the 
whole  matter  was  gone  into  in  a  sub- 
sequent proceeding,  it  was  held  proper 
to  allow  him  compensation  though  the 
accounts  were  not  settled  in  time. 
Moorman  v,  Crockett,  90  Va.  185,  17 
S.    E.    875. 

The  statute  providing  that,  unless 
fiduciaries  settle  ex  parte  accounts 
within  a  prescribed  period,  they  shall 
forfeit  their  commissions,  does  not  ap- 
ply where  the  estate  is  being  adminis- 
tered by  the  court.  Fauber  v.  Gentry, 
89  Va.  312,  15  S.  E.  899. 

Where  it  is  provided  by  statute  that 
unless  an  executor  shall  furnish  a  state- 
ment within  a  certain  time  of  all  the 
money  he  has  received  or  become 
chargeable  with  or  has  disbursed,  he 
shall  forfeit  all  compensation,  the  bur- 
den of  proving  that  the  executor  has 


furnished  such  statement  within  the 
required  time  is  on  the  executor. 
Knight  V.  Watts,  26  W.  Va.  175. 

Excuse  for  Failure  to  Account. — 
Though  executors  have  not  kept  their 
accounts  properly,  yet  having  been 
probably  charged  with  as  much  as  they 
are  justly  responsible  for,  they  are  en- 
titled to  the  usual  commission  of  five 
per  cent,  on  their  receipts  and  disburse- 
ments.    Kee  V.  Kee,  2  Gratt.  116. 

A  personal  representative  is  entitled 
to  his  commissions  on  money  received 
by  him  during  the  war,  though  he  does 
not  settle  his  accounts  until  after  the 
war.     Moses  v.  Hurt,  25  Gratt.  795. 

An  administrator  who  resided  during 
the  Civil  War  in  the  midst  of  active 
hostilities,  where  nearly  all  business 
was  suspended,  was  held  to  be  entitled 
to  commissions  notwithstanding  his 
failure  to  settle  his  accounts  annually. 
Brent  v.  Clevinger,  78  Va.  12. 

c.  Necessity  of  Vouchers  for  Pay- 
ments. 

Where  an  executor  delivered  up  the 
estate  generally  and  the  management 
thereof  of  one  of  the  residuary  lega- 
tees, for  his  benefit  and  that  of  his  co- 
legatees,  and  nine  years  and  ten 
months  elapsed  before  he  was  sum- 
moned to  render  an  account,  the 
greater  part  of  his  executorship  havinfj 
been  during  the  Revolutionary  War, 
and  the  settlement  taking  place  after 
his  death,  it  was  held  unreasonable 
rigor  to  exact  vouchers  for  money 
items  in  his  account  which  appeared 
probably  just,  though  not  supported 
by  proof.  Fitzgerald  v.  Jones,  1  Munf. 
150. 

An  item  should  be  allowed  in  an  ad- 
ministration account,  upon  the  oath  of 
the  defendant,  where  it  is  of  such  a 
nature  that  the  expense  probably  must 
have  been  incurred,  or  that  perhaps  a 
voucher  for  it  could  not  have  been  pro- 
cured; for  example,  mourning  for  the 
widow,  services  'performed  by  a  negro 
carpenter,  and  the  like.  McCall  v. 
Peachy,  3  Munf.  288. 
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Where  an  administrator's  account, 
audited  by  commissioners  of  the  county 
court,  is  controverted  in  a  court  of 
chancery  and  referred  to  a  commis- 
sioner, the  vouchers  of  the  administra- 
tor must  be  procured,  if  required,  and 
submitted  to  the  examination,  not  only 
of  the  commissioner,  but  of  all  parties 
interested.  Street  v.  Street,  11  Leigh 
198. 

In  a  suit  by  an  assignee  of  a  residu- 
ary legatee  against  the  administrator's 
estate  for  a  settlement  of  accounts,  it 
must  be  presumed  that  money  collected 
by  the  administrator,  after  receipts  of 
the  residuary  legatees  had  been  given 
in  full  settlement  of  their  interests,  was 
embraced  in  such  receipts.  Tate  v. 
Jones,  98  W.  Va.  544,  36  S.  E.  984. 

Upon  a  bill  by  legatees  for  a  new 
settlement  of  an  executor's  account, 
where  an  ex  parte  settlement  has  taken 
place  before  commissioners  appointed 
by  the  court,  the  executor  may  be  re- 
quired to  produce  his  vouchers,  unless 
he  declares  on  oath,  or  otherwise 
proves,  that  they  were  deposited  with 
the  clerk  of  such  court  at  or  after  the 
examination  of  the  account  by  the  com- 
missioners, and  have  not  since  come 
into  his  possession.  McCall  v.  Peachy, 
:{  Munf.  288. 

Presumption  as  to  Existence. — 
Vouchers,  which  can  not  be  produced 
on  the  new  settlement,  upon  a  bill  to 
surcharge  and  falsify  s^  former  settle- 
ment, may  be  presumed  to  have  ex- 
isted; and  in  every  case  the  onus  pro- 
oandi  is  thrown  on  the  adverse  party; 
md  this  rule  should  be  strictly  adhered 
to.  when  there  has  been  a  great  lapse 
of  time.  Janney  v.  Campbell,  14  W. 
Va.  122;  Burwell  v.  Anderson,  3  Leigh 
o48. 

Waiver. — Where  infants  sue  in  eq- 
uity by  a  prochein  ami  to  compel  an 
administrator  to  settle  his  accounts  as 
such  administrator  of  an  estate  in 
which  they  are  interested  as  distribu- 
tees, and  such  prochein  ami  employs 
an  attorney  to  represent  their  interests, 
such  attorney  can  not  bind  said  infants 


by  an  agreement  signed  by  himself  or 
by  another  attorney  authorized  by  him 
to  waive  proof  of  the  vouchers  and  ac- 
counts presented  by  said  administrator 
in  the  settlement  of  his  administration 
accounts,  or  to  allow  commissions  to 
such  administrator  which  are  not  al- 
lowed by  statute.  Crotty  v.  Eagle,  35 
W.  Va.  143.  13  S.  E.  59. 

d.  Exceptions  and  Objections. 

Where,  before  the  report  of  com- 
missioners appointed  to  set  apart  cer- 
tain property  to  legatees,  the  adminis- 
trator had  distributed  the  property,  it 
was  held,  that  this  fact  did  not  prevent 
the  legatees  from  excepting  to  the  re- 
port.    Morris  v.  Garland,  78  Va.  215. 

If  an  heir,  in  consideration  of  con- 
cessions made  him  by  the  other  heirs 
and  administratrix,  agrees  not  to  ob- 
ject to  payment  by  her  of  just  claims 
presented  by  another  heir,  though 
barred  by  the  statute  of  limitations,  he 
will  be  estopped  from  excepting  to  her 
account  on  the  ground  that  she  im- 
properly paid  such  claims.  Radford  v. 
Fowlkes,  85  Va.  820,  8  S.  E.  817. 

Any  person  interested  in  the  settle- 
ment of  an  executor's  account  may  ob- 
ject to  its  being  allowed  and  recorded, 
and,  if  such  objection  be  overruled, 
may  appeal  to  a  superior  court.  Trip- 
lett  V.  Jameson,  2  Munf.  242. 

e.  Hearing  and  Reference. 
(1)  Scope. 

When  a  commissioner  is  stating  ac- 
counts between  executors  and  the  es- 
tate of  their  testator,  if  one  of  them, 
who  had  for  collection  the  evidence  of 
debts  due  the  estate,  which  might  have 
been  collected  by  him,  be  dead,  his  rep- 
resentative can  not  object  to  his  es- 
tates being  charged  with  those  debts, 
unless  the  means  be  furnished  of  charg- 
ing the  surviving  executor  therewith. 
In  such  case,  the  private  account  of 
each  executor,  with  the  testator  in  his 
lifetime,  and  with  his  coexecutors,  and 
all  other  acounts  that  are  necessary  to 
make  a  just  settlement  of  the  matters 
in   controversy,   ought  to  be  taken,  il 
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requested,  though  not  specifically  put 
in  issue  in  the  cause.  Carter  v.  Cutting, 
5   Munf.  223. 

Where  an  administrator  appears  be- 
fore a  commissioner  appointed  for  the 
purpose  of  making  a  settlement  of  his 
accounts,  he  may  be  required  to  in- 
clude the  settlement  of  his  accounts  as 
agent  for  the  intestate  during  her  life- 
time, although  he  has  not  been  notified 
that  he  will  be  called  upon  to  settle 
his  accounts  as  such  agent-.  Trevelyan 
V.  Lofft,  83  Va.  141,  1  S.  E.  901. 

<2)    Basis  of   Settlement   Where   Fur- 
ther Accounv:  Ordered 

Where  a  commissioner  settles  the 
accounts  of  an  executrix  under  a  de- 
cree, and  reports  a  balance  due,  and 
the  report  is  confirmed,  another  com- 
missioner, afterwards  ordered  to  take 
an  account  of  further  receipts  and  dis- 
bursements, should  make  that  balance 
the  basis  of  his  settlement.  Nelson  v, 
Kownslar,  79  Va.  468. 

(3)  Evidence. 

(a)  Burden  of  Proof. 

Burden  of  Proof  to  Show  Items  In- 
correct.— It  seems  that  the  burden  of 
proving  that  the  items  of  an  ex  parte 
settlement  are  incorrect  rests  on  the 
party  who  would  impugn  them. 
Nimmo  v.  Com.,  4  Hen.  &  M.  57,  4 
Am.   Dec.  488. 

Burden  to  Show  Inability  to  Recover 
Items  Not  Sued  upon. — Where  a  large 
number  of  debts  were  due  the  de- 
ceased, many  by  persons  living  out  of 
■  the  state,  and  the  executor  has  not 
brought  suit  to  recover  those  reported 
good  or  doubtful  from  persons  living 
in  the  state,  the  burden  is  on  him  to 
show  that  they  could  not  be  recov- 
ered.    Crouch  v.^  Davis,  23  Gratt.  62. 

Burden  to  Show  Inability  to  Invest 
Items  for  Which  Credit  Is  Claimed.^ 
Where  an  administrator  claims  credit 
for  confederate  currency  which  be- 
longed to  the  decedent's  estate  and 
perished  on  his  hands,  the  burden 
rests  on  him   to  prove  that  he  could 


not    have   invested    it.      Dromgoole   v. 
Smith,  78  Va.  665. 

To  Show  Absence  of  Fault  in  Fail- 
ing to  Collect  Items.— Where,  in  a  suit 
to  settle  up  a  decedent's  estate  and  to 
charge  his  personal  and  real  estate 
with  the  payment  of  all  his  debts,  the 
administrator  has  reported  certain 
debts  as  solvent  or  doubtful,  he  must 
show  that  his  failure  to  collect  them  is 
not  due  to  his  fault.  Estill  v.  McCIin- 
tic,   11   W.   Va.   399. 

(b)  Admissibility. 

Where  an  administrator  fails  to  ren- 
der an  account  of  crops,  rents  and  hires 
which  have  come  into  his  hands,  -proof 
of  the  estimated  net  annual  value  may 
be  resorted  to  for  the  purpose  of 
charging  him.  Wills  v.  Dunn,  5  Gratt. 
384. 

Parol  Testimony.— Where  in  a  suit 
by  a  legatee  for  an  account  of  the  ad- 
ministration, the  vouchers  or  official 
copies  of  them  are  produced,  the  plain- 
tiff may  nevertheless  controvert  by  pa- 
rol testimony  the  articles  intended  to 
be  justified  by  them.  An  article  ought 
to  be  allowed,  on  the  oath  of  the  de- 
fendant, if  it  is  of  such  a  nature  that 
the  expense  probably  must  have  been 
incurred,  or  that  perhaps  a  voucher  for 
it  could  not  have  been  procured.  Mc- 
Call  V.  Peachy,  3  Munf.  288. 

(4)  Report  of  Commissioner. 
Presentation  of  Claims. 

Proof  of  Claims  before  Commis- 
sioner. — After  a  decree  for  a  general 
accounting  in  a  creditor's  suit,  the  ad- 
ministrator of  the  deceased  debtor  has 
no  right  to  have  the  commissioner  re- 
port debts  against  his  decedent's  es- 
tate. It  is  his  duty  to  represent  the 
estate,  and  not  those  having  adverse 
interests.  The  creditor,  or  someone 
who  is  authorized  to  represent  him, 
should  lay  his  claim  before  the  com- 
missioner, in  order  that  it  may  be  re- 
ported. Conrad  v.  Fuller,  98  Va.  16, 
34   S.    E.   893. 

Recommitment  of  Report. — Where, 
in  a  suit  by  distributees  against  an  ad- 
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ministrator  for  an  accounting,  the  ac- 
counts are  referred,  and  a  report  is 
returned  before  the  defendant's  evi- 
dence is  filed,  and  the  defendant  files 
a  sufficient  excuse  for  not  taking  his 
evidence  earlier,  and  asks  for  a  recom- 
mitment of  the  report,  the  report 
should  be  recommitted,  though  the 
testimony  may  sustain  the  defendant 
as  to  the  subject  of  controversy. 
Thomas  v.  Dawson,  9  Gratt.  531.  See 
also,  Wyllie  v.   Venable,  4   Munf.   370. 

f.  Order  or  Decree. 

(1)  Conditions  Precedent  to  Decree. 

Upon  a  bill  by  an  executor  against 
the  devisees  and  legatees  for  a  settle- 
ment of  his  administration  account, 
and  to  compel  the  devisees  to  convey 
a  tract  of  land  sold  by  the  plaintiff 
with  their  consent,  the  purchaser  being 
a  party  defendant,  it  is  error  to  decree 
a  balance  against  the  executor,  without 
directing  such  conveyance  to  be  made 
by  the  devisees,  although  the  purchaser 
has  failed  to  answer;  it  appearing  that 
he  has  paid  the  purchase  money,  and 
that  the  devisees,  by  their  answers, 
have  declared  their  willingness  to 
make  the  conveyance.  Machir  v.  Ma- 
chir,  6  Munf.  265. 

(2)  Form  and  Requisites. 

When  for  Balance  Due  on  Account. 

— A  decree  and  execution  against  an 
executor  or  administrator  for  a  bal- 
ance due  on  his  administration  ac- 
counts should  not  be  against  the  goods 
and  chattels  of  the  decedent  in  his 
hands  to  be  administered,  but  against 
his  own  goods  and  chattels.  Barr  v. 
Barr,  2  Hen.  &  M.  26;  Moore  v.  Fer- 
guson, 2   Munf.  421. 

A  decree  against  an  executor  or  ad- 
ministrator for  a  balance  due  on  his 
administration  account  ought  not  to 
be  "that  he  pay  the  same  out  of  the 
estate  in  his  hands  to  be  administered," 
but  as  his  own  proper  debt.  Sheppard 
V.  Starke,  3  Munf.  29. 

A  creditor  filed  a  bill  against  an  ex- 
ecutor for  an  account  of  assets,  and 
against   the   legatees    for   contribution. 


and  there  was  a  dispute  between  the 
executor  and  the  legatees  as  to  whether 
he  should  pay  the  creditor  without 
contribution  from  them.  Held,  that 
the  bill  might  be  dismissed  as  to  the 
legatees,  and,  if  it  appeared  that  the 
executor  had  paid  them  enough  to  sat- 
isfy the  debt,  he  should  be  decreed  to 
pay  it  out  of  his  own  goods,  and  left 
to  his  remedy  at  law  against  the  lega- 
tees.    Sampson  v.  Payne,  5  Munf.  176. 

(3)  Currenty  in  Which  Payable. 

In  settling  the  account  of  a  personal 
representative  who  acted  during  the 
war,  the  balance  found  against  him 
should  be  reduced  to  its  value  in  gold; 
and  the  decree  against  him  should  be 
for  the  amount  due  reduced  to  its  value 
in  gold,  to  be  paid  in  gold  or  its  equiv- 
alent in  United  States  currency.  Mo- 
ses V.  Hart,  25  Gratt.  795. 

(4)  Validity. 

In  a  suit  by  an  administrator  df 
bonis  non  against  the  representative 
of  the  first  administrator  for  a  settle- 
ment of  the  first  administrator's  ac- 
counts of  administration,  it  is  irregu- 
lar to  decree  payment  to  the  adminis- 
trator de  bonis  non,  but  where  the 
distributees  are  parties  to  the  suit  and 
do  not  complain,  so  that  the  payment 
to  the  administrator  de  bonis  non 
would  be  a  valid  discharge  to  the  rep- 
resentative of  the  first  administrator, 
the  decree  will  not  be  reversed  for  such 
irregularity.  Morris  v.  Morris,  4  GrUtt 
293. 

(5)  Operation  and  Effect. 

A   decree   in   one   creditor's  suit  for 
an  account  operates  a  suspension  of  all 
other   pending   suits   of   creditors;  and 
they  must   come  in  under  the  decree, 
Stephenson  v.  Taverners,  9  Gratt.  398. 
g.  Conclusiveness  and  Effect  of  Settle- 
ment 
(1)  Does  Not  Bar  Right  to  Surcharge 
and  Falsify. 
There    is    no    statutory   bar  to  sur- 
charging and  falsifying  an  account  ol 
an    executor.     Bruce   v.    Bickcrton,  18 
W.  Va.  342. 
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(2)     Agreement     by     Distributees     to 
Adopt  as  Correct. 

Where  the  administrator  and  dis- 
tributee of  an  estate  made  a  hotchpot 
statement,  showing  the  condition  of  the 
estate  and  its  administration  from  the 
time  of  decedent's  death  to  the  time  of 
the  statement,  and  agreed  to  adopt  it  as 
a  correct  statement  of  their  relation  to 
the  estate,  it  is  binding  on  them,  and 
a  subsequent  accounting  by  the  ad- 
ministrator should  date  therefrom,  and 
be  based  thereon,  and  not  from  the  de- 
cedent's death.  Kent  v.  Kent,  2  Va» 
Dec.  674. 

<3)    When    Settled   before    Duly    Ap- 
pointed Conunissioners. 

An  administration  account  settled 
before  commissioners  appointed  by  the 
court  in  which  the  executor  or  admin- 
istrator qualified,  and  certified  '*to 
have  been  returned  to  court,  and  being 
examined,  to  have  been  allowed,  and 
ordered  to  be  recorded,"  is  admissjble 
on  the  plea  of  fully  administered,  as 
prima  facie  evidence  of  the  several 
items  therein,  without  producing  also 
copies  of  the  inventory  and  appraise- 
ment of  the  testator's  or  intestate's  es- 
tate. But  the  adverse  party  may  sur- 
charge and  falsify  such  account,  if  he 
can.  Atwell  v.  Milton,  4  Hen.  &  M. 
253. 

(4)     Settlement    in    Cause    in    Which 
Heirr.  Arc  Not  Parties. 

An  administration  account  settled  in 
a  cause  in  which  the  heirs  are  not  par- 
ties is  not  prima  facie  evidence  as 
against  the  heirs.  Robertson  v. 
Wright,   17   Gratt.  534. 

(6)    Decree  in  Partition  Suit  as  Ren- 
dering Res  Adjudicata. 

In  a  suit  by  an  heir  of  an  intestate 
for  the  partition  of  the  intestate's  land, 
where  the  bill  does  not  make  the  ad- 
ministrator a  party,  or  does  not  con- 
tain matter  touching  him,  he  can  not, 
by  appearing  before  the  commissionet 
and  settling  his  account,  make  himself 
a  party,  or  bring  the  matter  of  the  ad- 
ministration  into   the   cause,   so  as   to 


render  the  settlement  and  decree  con- 
firming it  res  judicata.  Bland  v.  Stew- 
art, 35  W.  Va.  518,  14  S.  E.  215. 

(6)  No  Evidence  of  Advances  Alleged. 
Under    Va.    Code,    1887,    ch.    121,    § 

2699,  an  executor's  account  as  con- 
firmed is  not  evidence  of  alleged  ad- 
vances made  by  the  executor,  in  an  ac- 
tion therefor  against  the  heirs.  Lea- 
veil  V.  Smith,  99  Va.  374,  38  S.  E.  202. 

(7)  When  Binding  on  Purchasers. 

If  a  report  of  the  accounts  of  a  per- 
sonal representative  and  of  the  debts 
and  demands  againjt  the  decedent's 
estate  has  been  filed  in  the  office  of 
the  court  wherein  the  order  conferring 
his  authority  was  made,  as  required 
by  the  statute  (Va.  Code,  1873,  ch. 
128),  a  subsequent  purchaser  may  rea- 
sonably be  required  to  take  notice  of 
it.     Easley  v.  Barksdale,  75  Va.  274. 

(8)  Ex  Parte  Settlements. 

The  intermediate  or  partial  settle- 
ments which  are  ordinarily  required  to 
be  made  in  the  course  of  the  adminis- 
tration of  a  decedent's  estate  are  prima 
facie  evidence  of  the  correctness  of  the 
accounts,  so  that  the  burden  of  proof 
is  on  any  one  who  seeks  to  impeach 
them,  but  they  are  not  conclusive  on 
persons  who  were  not  present  or  rep- 
resented. Leake  v.  Leake,  75  Va.  792; 
Newton  v.  Poole,  12  Leigh  112;  Shear- 
man V.  Christian,  9  Leigh  571;  Burwell 
V.  Anderson,  3  Leigh  348;  McCall  v. 
Peachy,  3  Munf.  288;  Cavendish  v. 
Fleming,  3  Munf.  198;  Mountjoy  v. 
Lowry,  4  Hen.  &  M.  428;  Kyles  v. 
Kyles,  25  W.  Va.  376. 

Ex  parte  settlements  of  accounts  by 
personal  representatives,  are  prima  fa- 
cie evidence  of  their  correctness,  but 
they  are  not  conclusive.  And  this  is 
an  established  rule  by  express  statu- 
tory provision.  Scott  v.  Porter,  99  Va. 
553,  39  S.  E.  220;  Lcavell  v.  Smith,  99 
Va.  374,  38  S.  E.  202;  Robinett  v.  Robi- 
nett,  92  Va.  124,  22  S.  E.  856;  Hurt  v 
West,  87  Va.  78,  12  S.  E.  141;  Radford 
V.  Fowlkes,  85  Va.  820,  8  S.  E.  817; 
Carter  v,   Edmonds,  80  Va.  58;   Wim- 
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bish  V.  Rawlins,  76  Va.  48;  Robertson 
V.  Wriffht,  17  Gratt.  534;  Wyllie  v. 
Venable,  4  Munf.  369;  Atwell  v.  Mil- 
ton, 4  Hen.  &  M.  253;  Nimmo  v.  Com., 
4  Hen.  &  M.  57,  4  Am.  Dec.  488;  An- 
derson V.  Fox,  2  Hen.  &  M.  245;  Van 
Winkle  v.  Blackford,  33  W.  Va.  573,  11 
S.  E.  26;  Seabri^ht  v.  Seabright,  28  W. 
Va.  412;  Leach  v.  Buckner,  19  W.  Va. 
36;  Bruce  v.  Bickerton,  18  W.  Va.  342. 

Such  accounts  regfularly  settled,  as 
proyided  by  law,  are  to  be  taken  as 
prima  facie  correct,  and,  except  as  to 
errors  apparent  on  their  face,  can  be 
impeached  only  on  specific  grounds  of 
surcharge  and  falsification.  Blackwell 
-0.  Bragg,  78  Va.  529. 

In  a  suit  to  surcharge  the  final  set- 
tlement of  defendant  as  executor  of  his 
father's  estate,  the  burden  is  on  de- 
fendant to  prove  a  claim  adverse  to 
the  estate.  Scott  v.  Porter,  99  Va.  553, 
39   S.   E.   220,  7  Va.   Law   Reg.   557. 

Where,  in  answer  to  a  bill  to  sur- 
charge the  ex  parte  settlement  of  an 
executor,  the  defendant  claims  that  the 
testator,  just  before  his  death,  made 
a  gift  to  him  of  a  large  number  of 
bonds  and  notes,  the  burden  rests  on 
the  defendant  to  show  this  to  be  the 
fact.  Seabright  v.  Seabright,  28  W. 
Va.   412. 

The  burden  of  overcoming  by  proof 
the  presumption  of  correctness  which 
the  law  attaches  to  ex  parte  settle- 
ments rests  on  those  who  seek  to  sur- 
charge or  falsify  them.  Wimbish  z/. 
Rawlins,  76  Va.  48;  Bearing  v.  Selvey, 
50  W.  Va.  4,  40  S.  E.  478. 

Upon  a  bill  to  surcharge  and  falsify 
the  ex  parte  accounts  of  an  adminis- 
trator which  have  been  duly  confirmed 
Vy  the  county  court,  the  ex  parte  ac- 
counts shoukl  be  treated  as  correct 
and  conclm«ive  as  to  all  matters  in- 
ckided  therein,  except  so  far  as  shown 
by  evidence  to  be  incorrect.  Robinett 
V.   Robinett,   92   Va.   124,   22   S.    E.   856. 

Ex  p»rte  accounts  of  executors  or 
adiiMBistratCH's  are  not  evidence  at  all 
of  overpayments  by  them,  or  that  the 
claims    stated    in    such    accounts    were 


debts  justly  due  by  the  deceased,  and 
chargeable  upon  his  real  assets.  If  an 
executor  or  administrator,  after  ex- 
hausting the  assets  which  properly 
come  into  his  hands,  pays  debts  of  the 
decedent  out  of  his  own  estate,  he 
can  only  claim  to  be  substituted  to 
the  rights  of  the  creditor,  and  must 
prove  his  demand  by  the  same  kind  of 
evidence  that  would  be  demanded  of 
the  original  creditor.  Leavell  v.  Smith, 
99  Va.   374,  38   S.    E.   202. 

The  overruling  of  a  demurrer  to  a 
bill  by  an  executor  against  devisees  to 
recover  a  balance  claimed  on  ex  parte 
accounts  by  the  executor  "regularly 
and  properly  settled  before  the  com- 
missioner of  accounts  and  confirmed" 
does  not  decide  that  such  ex  parte  set- 
tlement establishes  the  demand  of  the 
complainant.  Leavell  v.  Smith,  99  Va. 
374,  38  S.   E.  202. 

The  fact  that  the  exparte  settlement 
of  a  personal  representative  shows  the 
payment  of  certain  debts  against  his 
decedent's  estate,  does  not  raise  a  pre- 
sumption of  the  payment  of  all  other 
debts  of  the  decedent  entitled  to  pri- 
ority of  satisfaction  over  those  paid. 
Smith  V.  Moore,  102  Va.  260,  46  S.  E. 
326. 

Where,  in  the  ex  parte  settlement  of 
an  administrator's  accounts,  a  balance 
is  found  against  him  and  included  in 
the  settlement  as  the  proceeds  of  an 
ante-war  bond  on  solvent  parties, 
which  he  collected  during  the  war  and 
did  not  pay  out,  when  he  might  have 
done  so,  and  such  amount  is  equal  to 
or  greater  than  such  balance  so  found 
against  him,  he  is  liable  for  the  full 
amount  of  such  balance  and  is  not  en- 
titled to  have  it  sealed.  Hix  v,  Hix, 
M  W.  Va.  481. 

Ex  parte  settlements  of  the  execu- 
tor are  presumed  to  be  correct,  and 
the  burden  of  proving  them  otherwise 
rests  on  thos«  who  seek  to  surcharge 
or  falsify  them.  Wimbish  v.  Rawlins, 
76  Va.  48. 

Ex  parte  settlement,  upon  the  face 
of  which  no  error  is  apparent,  is  prima 
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facie  correct;  and  the  burden  of  proof 
is  on  the  plaintiff,  in  attacking  any 
item  in  such  settlement,  to  show  that 
it  is  improper.  Dearing  v.  Selvey,  50 
W.  Va.  4,  40  S.  E.  478. 

The  settlement  of  an  administration 
account  under  an  ex  parte  order  of  the 
court  which  granted  administration  is 
prima  facie  evidence  in  favor  of  the 
administrator  against  creditors  of  the 
decedent.  Shearman  v.  Christian,  9 
Leigh  571. 

It  seems  that  charges  appearing  to 
be  just  and  legal  in  an  ex  parte  set- 
tlement of  the  administration  account 
by  commissioners  appointed  by  the 
court  which  granted  the  administra- 
tion, and  passed  by  such  court  (the 
commissioners  having  reported  that 
vouchers  were  produced  to  justify  such 
charges),  are  to  be  received  as  prima 
facie  evidence  in  favor  of  the  executor 
or  administrator.  Nimmo  v.  Com.,  4 
Hen.  &  M.  57,  4  Am.  Dec.  488. 

Ex  parte  settlement  of  accounts 
have  nothing  to  do  with  the  operation 
of  the  statute  of  limitations,  nor  have 
they  any  sort  of  analogy  to  stated  ac- 
counts between  individuals.  Whatever 
efficacy  they  may  have  as  evidence 
rests  exclusively  upon  the  long-estab- 
lished practice  and  usage  of  the  coun- 
try, and  upon  the  supposed  integrity 
of  the  tribunal  appointed  by  law  for 
the  adjustment  of  such  matters. 
Leake  v.  Leake,  75  Va.  792. 

(9)  Persons  Concluded. 

In  a  creditors'  suit  against  an  admin- 
istrator, to  which  the  distributees 
were  not  parties,  a  master  stated  and 
reported  an  account  of  the -sums  col- 
lected by  the  administrator,  which  re- 
port was  confirmed.  A  distributee 
afterwards  filed  a  bill  against  the  ad- 
ministrator and  his  sureties  for  an  ac- 
count of  sums  previously  collected  by 
him  and  for  payment  of  the  whole. 
Held,  that  the  confirmation  of  the 
former  report  did  not  preclude  the 
commissioner  appointed  in  this  pro- 
ceeding   ffosi    showing    that     certain 


sums  had  been  collected  prior  to  the 
former  investigation,  which  were  not 
included  in  the  report  thereof.  Hurt 
V.  West,  87  Va.  78,  12  S.   E.  141. 

A  settlement  of  an  executor's  ad* 
ministration  account,  certified  by  coni' 
missioners,  on  a  date  subsequent  to 
his  death,  and  not  appearing  to  have 
been  made  in  his  lifetime  with  notice 
to  himself  or  after  his  death  with  no- 
tice to  his  executor,  is  erroneous,  and 
ought  not  to  be  received  as  the  ground 
of  a  decree  against  his  estate.  Boyd 
V.   Kaufmans,  6   Munf.  45. 

If  the  testator's  widow,  who  was 
one  of  the  executors,  devises  her  es- 
tate to  her  daughter  on  condition  that 
she  abide  by  such  settlement  of  her 
husband's  estate  as  the  surviving  ex- 
ecutors shall  make,  and  the  surviving 
executors  make  the  settlement,  the 
daughter  will  be  bound  by  it.  Cary  v, 
Macon,   4   Call   605. 

Where  a  creditors'  bill  has  been 
filed  against  the  administrator  de  bo^ 
nis  non,  devisees  and  legatees,  and  a 
decree  for  an  account  has  been  made 
in  the  cause,  no  other  creditor  of  the 
estate  can  maintain  a  separate  suit  in 
another  court  for  the  satisfaction  of 
his  debt.  And  in  the  bill  shows  that 
he  had  knowledge  of  the  decree  for 
an  account  in  the  first  suit,  his  suit 
will  be  dismissed  upon  demurrer  to 
the  bill.     Kent  v.  Cloyd,  30  Gratt.  555. 

(10)  Matters  Concluded. 

An  executor's  account,  rendered  on 
oath,  is  prima  facie  evidence  of  the 
sums  received  by  him  for  the  estate  of 
his  testator,  and  of  the  times  when  re- 
ceived. Cavendish  v.  Fleming,  3  Munf. 
198. 

A  settlement  of  the  accounts  of  an 
executor  or  administrator,  made  on  an 
ex  parte  order  of  the  court,  is  to  be 
regarded  as  prima  facie  evidence  of  the 
matters  contained  therein.  Mount 'oy 
V.  Lowry,  4  Hen.  &  M.  428;  Cavendish 
V.  Flening,  3  Munf.  198. 

Where  exccpttoni  have  been  taken 
to  an  administrator's  account,  because, 
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among  other  things,  of  payments  made 
to  unpreferred  creditors,  and  the  ac- 
count is  confirmed,  and  an  appeal 
therefrom  taken  to  the  court  of  ap- 
peals, where  the  decision  of  the  lower 
court  is  affirmed,  a  bill  in  equity  against 
the  administrator  by  a  party  to  the 
former  proceeding,  charging  devasta- 
vit on  account  of  said  payments,  can 
not  be  sustained,  although  the  validity 
of  the  payments  was  not,  in  fact,  ques' 
tioned  in  the  court  of  appeals.  Find- 
lay  V.  Trigg,  83  Va.  539,  3  S.  E.  142. 

A  lien  given  to  secure  the  debt  due 
from  an  executor  or  administrator  or 
intestate,  is  of  course  discharged  when 
the  debt  is  actually  paid  to  the  cred- 
itors or  legatees  of  the  creditor;  but 
the  introducing  the  debt  into  an  ad- 
ministration account,  as  a  charge  to 
the  executor  or  administrator,  is  not 
sufficient  to  discharge  the  lien,  either 
as  against  creditors,  legatees  or  dis- 
tributees of  the  creditor,  or  as  against 
the  sureties  of  the  executor  or  admin- 
istrator. Utterback  v.  Cooper,  28 
Gratt.    233. 

The  rule  that  where  a  party  relies 
on  an  account  furnished  by  his  ad- 
versary, and  claims  the  benefit  of 
credits,  he  is  bound  to  take  it  alto- 
gether and  admit  the  debits  also  un- 
less he  can  surcharge  and  falsify  it  by 
proof,  is  not  applicable  to  an  execu-  j 
tor's  account,  nor  to  any  case  where 
there  is  a  trust  or  confidence.  Robert- 
son V.  Archer,  5  Rand.  319. 

It  is  the  well-established  rule  that 
ex  parte  settlements  of  administration 
accounts  by  commissioners  appointed 
by  the  court  which  granted  probate  or 
administration,  and  passed  by  such 
court,  are  to  be  received  prima  facie  as 
evidence  in  favor  of  the  executor  or 
administrator,  subject  however  to  be 
impugned,  surcharged  and  falsified  by 
the  opposite  party.  Newton  v.  Poole, 
13   Leigh  112,  142. 

An  administration  account  settled  be- 
fore commissioners  appointed  by  the 
court  in  which  the  executor  or  admin- 


istrator qualified,  and  certified  "to  have 
been  returned  to  court,  and  being  exam- 
ined, to  have  been  allowed,  and  or- 
dered to  be  recorded,"  is  admissible  on 
the  plea  of  fully  administered,  as  prima 
facie  evidence  of  the  several  items 
therein,  without  producing  also  copies 
of  the  inventory  and  appraisement  of 
the  estate  of  the  testator  or  intestate. 
But  the  adverse  party  may  surcharge 
and  falsify  such  account,  if  he  can.  At- 
well  V.  Milton,  4  Hen.  &  M.  253; 
Mountjoy  v.  Lowry,  4  Hen.  &  M.  428. 
In  an  action  brought  by  distributees 
against  an  administrator  for  an  amount 
due  on  a  settlement,  it  was  held,  that 
the  administrator  was  entitled  to  a 
credit  inadvertently  omitted  on  the 
settlement.  Kyles  v.  Kyle,  25  W.  Va. 
376. 

h.    Opening  and  Setting  Aside  Settle- 
ment 
(1)    Right  to  Open  and  Set  Aside. 

Failure  of  Succeeding  Administra- 
tors to  Return  Inventory  of  Former 
Appraisement. — The  heir  of  a  first  ad- 
ministrator filed  a  bill  to  surcharge  and 
falsify  settlements  made  by  the  second 
and  third  administrators,  charging  that 
they  had  never  made  any  appraise- 
ments or  returned  any  inventory  of  the 
property  that  came  into  their  hands. 
It  appeared  that  the  first  administrator 
never  made  such  appraisement,  or  re- 
turned the  inventory.  Held,  that  as  it 
is  not  usual  for  succeeding  adminis- 
trators to  make  and  return  an  inven- 
tory of  such  appraisement,  if  there  was 
a  loss  to  the  estate  caused  thereby,  it 
was  the  fault  of  the  first  administra- 
tor, and  furnished  no  ground  for  relief 
against  the  subsequent  administrators. 
Green  v.  Thompson,  84  Va.  376,  5  S. 
E.  507. 

Separate  Distributees  Not  Mixed 
with  General  Administration  Account 
— The  settled  accounts  of  an  adminis- 
trator can  not  be  surcharged  and  falsi- 
fied because  no  separate  distributees 
were  mixed  with  the  general  adminis- 
tration   account,    where    the    accounts 
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show  what  was  received  by  the  admin- 
istrator, what  paid  out,  and  to  whom, 
so  that  no  one  could  fail  to  understand 
from  the  settlement  the  true  state  of 
the  accounts.  Green  v.  Thompson,  84 
Va.    376,    5    S.    E.    507. 

Failure  to  Charge  Interest  on  Bal- 
ances.— Although  there  may  be  cir- 
cumstances which  ought  to  exempt  an 
executor  from  being  charged  with  the 
payment  of  interest  on  balances  in  his 
hands,  yet,  in  general,  he  is  chargeable 
therewith;  and  if,  in  an  ex  parte  set- 
tlement of  his  account,  he  is  not  so 
charged  by  the  commissioners,  it  is 
j^round  to  surcharge  and  falsify  his  ac- 
count. Burwell  v.  Anderson,  3  Leigh 
'US. 

Failure  to  Pay  Debts  Rateably.— 
Where  it  appears  from  the  face  of  a 
settlement  that  the  executor  has  paid 
in  full  some  debts  and  left  unpaid  in 
part  or  whole  other  debts  of  equal 
dignity,  such  settlement  stands  im- 
peached per  se.  McCormick  v.  Wright, 
79    Va.    524. 

<2)     Proceedings    to    Open    and    Set 
Aside. 

(a)  Jurisdiction. 

The  ex  parte  settlement  of  an  ad- 
ministrator is  only  prima  facie  correct, 
.-^ny  person  interested  may  file  a  bill 
to  surcharge  and  falsify  the  account  so 
settled,  and,  fraud  being  alleged,  it 'is 
immaterial  that  the  settlement  was  had 
in  Ohio,  and  the  suit  brought  in  West 
Virginia,  where  some  of  the  parties  in 
interest  and  the  administrator  live,  the 
Ohio  administration  being  ancillary. 
Leach  v.  Buckner,  19  W.  Va.  36. 

(b)  Grounds  for  Relief, 
aa.    In  General. 

On  a  bill  impeaching  a  settled  ac- 
count, the  right  of  the  complainant  to 
relief  depends  on  his  success  in  show- 
ing errors  against  him  in  the  settle- 
ment, and  when  the  court  directs  the 
account  to  be  taken,  the  commissioner, 
in  executing  the  order  of  account, 
should  confine  himself  to  a  settlement 
of   those   errors,  the  sum  of  which   is 


the  proper  measure  of  relief.    Shugart 
V.  Thompson,  10  Leigh  434. 

The  doctrine  of  surcharge  and  falsi- 
fication applies  only  to  settlements  of 
the  accounts  of  fiduciaries  made  by  a 
commissioner  of  accounts  or  a  master 
commissioner,  to  which  all  the  persons 
interested  are  made  parties  by  due  no- 
tice. Hurt  V.  West,  87  Va.  78,  12  S. 
E.  141. 

bb.  Presence  of  Legatees  at  Settle- 
ment as  Affecting  Right 

The  presence  of  the  legatees  at  the 
settlement  of  an  executor's  accounts, 
to  which  they  did  not  object,  and  which 
were  afterwards  returned  to  the  court, 
approved  and  recorded,  will  not  pre- 
vent such  legatees  from  afterwards 
bringing  a  suit  to  surcharge  and  falsify 
the  accounts  so  settled.  Garrett  v. 
Carr,  3  Leigh  407. 

cc.  Confirmation  of  Erroneous  Disal- 
lowance of  Credit  by  County 
Court 

The  fact  that,  upon  an  ex  parte  set- 
tlement of  an  administrator's  accounts 
before  a  commissioner  under  W.  Va. 
Code,  1887,  ch.  87,  §  22,  the  county 
court  has  erroneously  disallowed  a 
credit,  and  that,  on  appeal,  the  circuit 
court  has  confirmed  the  action  of  the 
county  court,  does  not  constitute  a  bar 
to  an  original  bill  in  chancery  by  the 
administrator  to  correct  the  error  of 
the  county  court.  Van  Winkle  v, 
Blackford,  33  W.  Va.  573,  11  S.  E.  26. 

dd.   Limitations  and  Laches. 

(aa)    What  Constitutes  and  Effect. 

In  General. — Long  acquiescence  in 
the  settlement  of  a  decedent's  estate 
will  be  a  bar  in  equity  to  an  investiga- 
tion of  its  propriety.  Hudson  v.  Hud- 
son, 3  Rand.  117. 

Six  Years  after  Pinal  Settlement— 
A  testator  by  his  last  will  and  testa- 
ment, appointed  two  executors  who 
qualified,  and  entered  upon  their  duties, 
and  made  the  first  settlement  of  t^c-'r 
accounts  on  the  13th  of  December, 
1883,  and  the  second  settlement  on  the 
16th  of  June,  1888.    After  the  death  of 
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one  of  the  executors,  distributee  under 
said  will,  at  October  rules,  1894,  filed 
her  bill  to  surcharge  and  falsify  said 
accounts.  Held,  that  the  relief  prayed 
should  be  denied  on  account  of  the 
laches  of  the  plaintiflF.  Hays  r.  Fresh- 
water, 47  W.  Va.  217,  34  S.  E.  831. 

Where  an  administrator  has  settled 
an  account  of  his  transactions  under  a 
decree  of  court,  and  the  settlement  has  ■ 
been  confirmed,  showing  a  balance  due 
the  administrator,  which  has  been  paid 
by  the  complainants,  and  no  except 
tion  was  taken  or  objection  made  to 
the  decree  of  confirmation  for  six  years, 
the  court  will  refuse,  upon  petition  filed 
by  them  for  the  purpose,  to  review  or 
reverse  the  decree,  it  being  a  final  de- 
cree as  to  the  administrator.  Bradley 
r.  Bradley,  83  Va.  75,  1  S.  E.  477. 

Delay  of  Ten  Years. — Although  a  de- 
cree confirming  a  commissioner's  re- 
port settling  an  administrator's  ac- 
count, in  a  suit  to  which  he  was  not  a 
party,  and  the  bill  in  which  contained 
no  matter  touching  such  accounts  of 
his  administration,  is  not  binding  on 
the  parties  to  the  suit,  yet,  where  such 
parties,  having  actual  knowledge  of 
the  settlement,  wait  ten  years,  during 
which  time  important  papers  in  regard 
to  the  matters  of  the  account  are  lost, 
such  delay  will  bar  a  suit  by  them  to 
surcharge  and  falsify  the  settlement, 
and  compel  another  accounting.  Bland 
V.  Stewart,  35  W.  Va.  518,  14  S.  E.  215. 

Delay  of  Eighteen  Years  after  First 
and  Sixteen  Years  after  Final  Settle- 
ment.— Where  an  executor  died  in  1867, 
five  years  after  full  settlements  with 
his  testator's  heirs*  and  distributees,  all 
of  whom  were  then  of  age,  a  bill  filed 
by  those  parties,  eighteen  years  after 
his  first  settlement  and  sixteen  years 
after  his  final,  full  and  recorded  settle- 
ment, to  surcharge  and  falsify  his  ex- 
ecutorial transactions,  will  not  be  en- 
tv.rtained.  Gibboney  v,  Kent,  82  Va. 
?sSS,   4   S.   E.   610. 

Seyenteen  Years  after  Accounts 
Closed. — A  bill  will  not  lie  to  surcharge 


and  falsify  ex  parte  settlements  of  ad- 
ministration accounts,  about  twenty- 
five  years  after  the  death  of  the  admin- 
istrator whose  acts  are  complained  of, 
and  seventeen  years  after  his  accounts 
were  closed  by  subsequent  administra- 
tors especially  where  it  appears  that 
the  heirs  had  knowledge  of  how  the 
estate  was  being  administered.  Green 
V.  Thompson,  84  Va.  376,  5  S.  E.  507. 

(bb)  Elements  Preventing  Bar  \>j 
Limitations  or  Laches. 

Sole  Distributee  Deceased's  Father. 
— ^The  fact  that  deceased  died  in  1868, 
and  the  bill  was  not  filed  until  1885, 
does  not  constitute  laches,  when  it  ap- 
pears that  the  sole  distributee  was  de- 
ceased's father;  that  the  proceedings 
under  the  creditors'  bill  were  not  ter- 
minated until  1879;  that  the  distribu- 
tee died  shortly  thereafter,  having  ap- 
pointed his  wife,  an  aged  lady,  his  ex- 
ecutrix; that  she  lived  until  1885  when 
the  plaintiflF  brought  the  bill  as  ad- 
ministrator de  bonis  non  with  the  will 
annexed.  Hurt  v.  West,  87  Va.  78,  12 
S.   E.  141. 

Report  Repeatedly  Made  and  Con- 
firmed.— In  1859,  an  executor  settled 
his  accounts,  showing  a  balance  due  the 
estate  by  him.  The  executor  died  in 
1860,  and  an  administrator  de  bonis 
non  with  the  will  annexed  was  ap- 
pointed. In  1875,  in  a  creditors'  suit 
against  the  executor's  estate,  such 
claim  was  reported  favorably,  as  a  just 
debt  owing  by  the  executor's  estate; 
and  thereafter  the  same  report  was  re- 
peatedly made  and  confirmed  by  the 
court.  Held,  there  was  no  laches  in 
asserting  said  claim.  Green  v.  Griffin, 
1  Va.  Dec.  858. 

Minority  of  Complainants. — A  tes- 
tator left  the  residuum  of  his  estate  to 
his  four  children,  one  of  whom  died 
shortly  after  the  testator,  leaving  a 
number  of  children:  An  administrator 
with  the  will  annexed  rendered  an  ac- 
count of  the  administration,  showing 
a  considerable  balance  due  the  tes- 
tator's estate.      He     further    adminis- 
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tercd,  but  died  without  returning  any 
account  of  the  administration.  The 
youngest  of  the  grandchildren,  five 
years  after  coming  of  age  and  twenty- 
seven  years  after  administration  was 
taken  on  the  estate,  united  with  his 
brothers  and  sisters  in  a  bill  to  sur- 
charge the  rendered  account  of  the  ad- 
ministrator, and  to  have  a  full  settle- 
ment of  his  administration  of  the  es- 
tate of  their  grandfather,  claiming  their 
father's  share  of  the  ascertained  bal- 
ance. Held,  that  the  claim  was  not 
barred  by  the  statute  of  limitations  or 
by  lapse  of  time.  Toler  v.  Toler,  2 
Pat.  &  H.  71. 

Delay  for  Eight  Ycara.— The  delay 
of  legatees  for  eight  years  to  institute 
a  suit  to  surcharge  and  falsify  the  set- 
tled accounts  of  an  executor  is  not 
sufficient  ground  for  refusing  relief, 
especially  where  one  of  the  complain- 
ants was  an  infant  when  the  settle- 
ment was  in  progress,  though  probably 
of  full  age  when  it  was  returned  to  the 
court  and  recorded.  Handly  v.  Snod- 
grass,  9  Leigh  484. 

(c)    Bill  and  Answer. 

aa.    Form,  Requisites  and  Sufficiency. 

Must  Particularize  Errors. — A  bill  to 
surcharge  and  falsify  a  settlement  of 
an  administrator's  account  must  par- 
ticularize errors;  if  the  answer  of  the 
administrator  disclose  nothing  im- 
proper and  there  is  no  proof  of  the 
specification,  the  bill  must  be  dis- 
missed. Radford  v.  Fowlkes,  85  Va. 
820,  8  S.  E.  817.  See  also,  Garrett  v. 
Carr,  3  Leigh  407. 

Executors,  whose  accounts  have  been 
settled,  approved  and  recorded,  may 
object  to  a  bill  filed  by  devisees  which, 
without  specifying  any  error  in  their 
settled  accounts,  calls  upon  them  to 
render  an  account  of  their  action.  Cor- 
bin  V.  Mills,  18  Gratt.  438. 

On  a  bill  by  an  heir  to  surcharge  and 
falsify  ex  parte  settlements  of  a  de- 
ceased administrator,  regularly  made 
and  approved  many  years  before,  such 
reports    are    prima   facie    correct,   and 


mere  general  charges  of  error  are  not 
sufficient  to  authorize  the  relief  asked, 
especially  where  an  injunction  is  asked 
for,  which  interferes  with  the  adminis- 
tration and  enjoyment  of  the  deceased 
administrator's  estate.  Green  v. 
Thompson,  84  Va.  376,  5  S.  E.  507. 

Right  to  Supplement  by  Specifica- 
tions of  Additional  Items.— If  the  plain- 
tiff does  not  wish  to  be  confined  to 
those  items  of  surcharge  and  falsi- 
fication named  in  the  bill  and  the  er- 
rors on  the  face  of  the  ex  parte  settle- 
ment, he  ought  properly  to  file  with 
the  commissioner  a  written  specifica- 
tion of  any  additional  items  of  sur- 
charge or  falsification,  on  which  he 
proposes  to  rely,  so  as  to  give  the  per- 
sonal representative  information  as  to 
all  the  items  of  the  ex  parte  settle- 
ment, which  it  is  proposed  to  surcharge 
or  falsify.  The  personal  representa- 
tive need  file  no  written  denial  of  these 
grounds  of  objection  alleged  there  by 
the  plaintiff;  but  they  should  be  re- 
garded by  the  commissioners  as  denied 
by  him,  unless  he  admits  their  justice. 
In  like  manner  the  personal  represent- 
ative should  be  permitted  by  a  writ- 
ten statement  to  surcharge  or  falsify 
the  ex  parte  settlement,  and  it  should 
be  regarded,  just  as  the  written  speci- 
fication of  errors  filed  with  the  com- 
missioner by  the  plaintiff  is  regarded. 
Seabright  v.  Seabright,  28  W.  Va.  412. 

Allegations  Where  Suit  Brought  be- 
fore Legacy  Due. — A  bill  to  surcharge 
and  falsify  an  ex  parte  settlement, 
made  by  an  executor,  may  be  brought 
by  a  legatee,  before  his  legacy  is  pay- 
able, only  when  the  difficulties  of  sur- 
charging and  falsifying  the  settlement 
would  be  greatly  increased  were  the 
suit  delayed  till  the  legacy  was  pay- 
able; and  the  bill,  in  such  case,  must 
allege  facts  showing  that  such  difficul- 
ties would  be  so  increased  by  such  de- 
lay. Rowland  v.  Rowland,  11  W.  Va. 
262. 

Amendments^ — A  bill  alleged  mat- 
ters as  grounds  for  impeaching  and 
setting   aside    an   account,   and   all   of 
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those  matters  were  denied  by  the  an- 
swer; but  an  order  of  accounts  being 
made,  proofs  were  adduced  which, 
though  they  did  not  sustain  the  specific 
objections  taken  in  the  bill,  ascer- 
tained that  the  settlement  might  be 
justly  surcharged  in  other  respects. 
Held,  that  though,  according  to  the 
strictest  and  most  formal  practice,  the 
plaintiff  might  be  required  to  amend 
his  bill  and  urge  therein  the  objections 
to  the  settlement,  shown  by  the  evi- 
dence, yet  it  was  competent  to  the 
court  to  dispense  with  this  proceeding 
and  permit  the  plaintiff  to  proceed  in 
respect  to  the  objection  shown  by  the 
evidence  in  like  manner  as  if  they  had 
been  noticed  by  the  bill.  Shugart  v. 
Thompson,   10   Leigh   434. 

bb.    Parlica. 

Necessary  Parties  Generally. — Where 
an  administrator  files  a  bill  to  sur- 
charge and  falsify  the  report  of  the 
commissioner  of  accounts,  upon  an  ex 
parte  settlement  of  his  account,  under 
W.  Va.  Code,  1887,  ch.  87,  all  parties 
interested  in  the  settlement  of  the  ad- 
ministration accounts  are  necessary 
parties  to  the  suit.  Van  Winkle  v. 
Blackford,  33  W.  Va.  573,  11  S.  E.  26. 

Party  Not  Entitled  to  Relief.— One 
who  is  not  entitled  to  any  relief  against 
an  executor  or  administrator  can  not 
maintain  a  bill  to  surcharge  and  falsify 
the  ex  parte  settlement  of  such  fiduci- 
ary. Bearing  v.  Selvey,  50  W.  Va.  4, 
40   S.   E.   478. 

Creditors. — Creditors  of  a  testator 
may  intervene  by  petition,  and  be  made 
parties  to  a  suit  brought  by  the  lega- 
tees and  devisees  for  the  purpose  of 
surcharging  and  falsifying  the  ac- 
counts of  the  executors.  Smith  v. 
Britton,  2  Pat.  &  H.  124. 

Sureties. — The  sureties  of  an  admin- 
istrator of  a  surety  of  an  administrator 
are  not  entitled  to  have  a  resettlement 
of  the  administration  accounts  of  this 
last-mentioned  administrator  upon  his 
intestate's  estate,  which  have  been  set- 
tled in  a  suit  by  creditors  and  distrib- 


utees of  said  intestate  against  his  ad- 
ministrator and  sureties,  before  the 
sureties  asking  for  a  settlement  of  the 
accounts  are  made  parties  defendants 
in  the  cause.  Cookus  v.  Peyton,  1 
Grate.    431. 

(d)    Evidence. 

aa.    Competency  and  Admissibility. 

Upon  a  bill  to  surcharge  and  falsify 
an  executor's  account,  though  the  plain- 
tiff is  required  to  specify  the  items  of 
surcharge  and  falsification,  yet  it  is 
always  competent  for  him  to  show  that 
the  account  is  erroneous  on  its  face, 
and,  without  controverting  the  items. 
to  show  that  they  have  been  so  ar- 
ranged as  to  produce  results  injurious 
to  him.     Garrett  v.  Carr,  3  Leigh  407 

bb.  Presumption  and  Burden  of  Proof 
As  to  Correctness  of  Account— The 

intermediate  or  partial  settlements 
which  are  required  to  be  made  in  the 
case  of  the  administration  of  a  dece- 
dent's estate  are  prima  facie  evidence 
of  the  correctness  of  the  accounts,  sc 
that  the  burden  of  proof  is  on  any  one 
who  seeks  to  impeach  them,  but  they 
are  not  conclusive  on  persons  who  are 
not  present  or  represented.  See  ante, 
''Conclusiveness  and  Eflfect  of  Settle- 
ment," IV,  L,  5,  g. 

Existence  of  Vouchers. — Upon  a  bill 
to  surcharge  and  falsify  an  administra- 
tor's former  settlement,  vouchers  which 
can  not  be  produced  on  the  new  set- 
tlement may  be  presumed  to  have  ex- 
isted, especially  where  there  has  been 
great  lapse  of  time.  Campbell  r. 
White,  14  W.  Va.  122. 

Where  an  ex  parte  settlement  of  an 
administration  account  has  taken  place 
before  commissioners  appointed  by 
the  court  in  which  the  executor  or  ad- 
ministrator qualified,  if  the  leratees 
afterwards  bring  a  suit  in  chancery  for 
a  new  examination  and  settlement  of 
such  account,  the  vouchers  in  support 
thereof,  if  they  are  not  ostensible, 
should  be  presumed  to  have  existed, 
and   the   onus   probandi   is   thrown  on 
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the  adverse  party.     McCall  v.  Peachy, 

3   Munf.   288. 

cc    Questions  of  Fact. 

Where  an  executor  has  been  allowed 
a  credit  on  his  final  settlement  under  a 
purported  agreement  with  the  testator, 
and  the  other  heirs  sue  to  set  aside  the 
settlement,  the  questions  whether  the 
agreement  was  genuine,  and  whether 
the  defendant  has  complied  with  its 
terms,  are  for  a  jury.  Scott  v.  Porter, 
99  Va.  553,  39  S.  E.  220. 
dd.  Proof  of  Averments. 

Ex  parte  settlements  of  administra- 
tion accounts,  returned,  approved  and 
recorded,  are  deemed  prima  facie  cor- 
rect, and  a  bill  to  surcharge  and  falsify 
must  specify  wherein  they  are  erro- 
neous, and  the  specifications  must  be 
sustained  by  evidence,  especially  where 
an  injunction  is  awarded  that  inter- 
feres with  the  administration  of  the 
deceased  administrator's  estate.  Green 
V.  Thompson,  84  Va.  376,  5  S.  E.  507. 

(e)  Order  or  Decree. 

When  creditors  of  the  testator  in- 
tervene by  petition,  and  are  made  par- 
ties to  a  suit  brought  by  the  legatees 
and  devisees  for  the  purpose  of  sur- 
charging and  falsifying  the  accounts  of 
the  executor,  the  original  parties  can 
only  recover  what  is  left  after  the  cred- 
itors are  satisfied.  Smith  v.  Britton, 
2  Pat.   &  H.  124. 

Where  an  executor's  account  has 
been  settled  by  commissioners  ap- 
pointed by  the  court  before  which  the 
will  was  proved,  it  is  not  of  course  to 
be  again  referred  to  a  commissioner  on 
a  bill  to  surcharge  and  falsify,  but  some 
evidence  should  be  exhibited  to  that 
effect,  or  something  improper  in  the 
account  should  be  disclosed  in  the  an- 
swer; otherwise  such  order  of  account 
ought  not  to  be  made,  but  the  bill 
should  be  dismissed.  Wyllie  v,  Ven- 
able,   4   Munf.   370. 

(f)  Exceptions  and  Objections. 

On  a  bill  to  surcharge  and  falsify 
an  executor's  account,  the  legatees  as 
well  as  the  executor  being  defendants, 


if  the  plaintiff  direct  the  cause  to  be 
set  for  hearing,  after  the  executor  has 
answered  but  before  the  process 
against  the  legatees  has  been  served,, 
and  the  cause  be  heard  on  the  merits, 
he  can  not  afterwards  object  to  the 
want  of  proper  parties,  or  that  the  de- 
cision was  premature.  Wyllie  v.  Ven- 
able,  4  Munf.  370. 

Where  a  bill  is  filed  surcharging  and 
falsifying  an  administrator's  account, 
and  the  cause  is  referred  to  a  commis- 
sioner for  the  purpose  of  having  the 
account  corrected,  and  it  is  discovered 
that  the  administrator  has  failed  to 
charge  himself  with  an  item  properly 
chargeable  against  him,  and  the  bill 
does  not  notice  such  item,  but  there  is 
a  thorough  investigation  before  the 
commissioner  as  to  whether  such  item 
is  properly  chargeable,  and  the  admin- 
istrator takes  evidence  tending  to  show 
that  he  is  not  chargeable  with  the  item, 
and  does  not  complain  of  surprise,  or 
insist  upon  any  specification  in  writing, 
or  claim  the  benefit  of  an  explanation 
by  affidavit  or  answer,  an  exception  to 
the  report  charging  him  with  such 
item  should  be  overruled.  McGuire  v. 
Wright,  18  W.  Va.   507. 

(8)  Effect  of  Setting  Aside  Settle- 
ments. 
An  ex  parte  settlement  of  an  execu- 
tor's accounts  before  a  county  court  is 
only  prima  facie  evidence  of  a  due  ad- 
ministration of  the  assets.  To  the 
extent  to  which  it  is  surcharged  or 
falsified,  the  settlement  becomes  value- 
less even  as  evidence,  and  the  liability 
of  the  executor  is  precisely  the  same  as 
if  the  settlement  had  never  been  made. 
Leake  v.  Leake,  75  Va.  792. 

i.    Review. 

An  executor's  account  was  settled 
by  commissioners  under  an  order  of 
the  court  of  probate,  and  some  of  the 
legatees  filed  exceptions  to  the  ac- 
count. The  court  overruled  the  exccp- 
tions,  ordered  the  amount  to  be  re- 
corded, and  adjudged  that  the  except- 
ors   should    pay    the    executor's    costs. 
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Held,  that  this  was  a  final  proceeding 
or  order,  within  the  meaning  of  the 
statute,  acts,  1830-31,  ch.  11,  §  30,  p. 
50.  Farneyhough  v,  Dickerson,  2  Rob. 
582. 

A  personal  representative  who  has 
filed  the  inventories  and  made  his 
annual  statements  of  account  as  re- 
quired by  ch.  87  of  the  West  Virginia 
Code  can  not  be  called  on  to  restate 
such  accounts  in  equity,  unless  the  ac- 
counts already  rendered  by  him  are, 
for  some  sufficient  reason,  surcharged 
and  falsified.  Hale  v.  White,  47  W. 
Va.  700,  35  S.  E.  884. 

Where,  in  a  general  creditors'  suit 
against  the  executors  and  devisees  of  a 
deceased  indorser  of  notes,  it  was  or- 
dered that  a  commissioner  should  set- 
tle the  accounts  of  the  executor,  which 
was  done,  and  the  settlement  approved 
and  confirmed  iti  188a,  the  decree  set- 
tling the  accounts  will  not  be  reheard 
in  189T.  Tidball  v.  Shenandoah  Nat. 
Bank,  98  Va.  768,  37  S.  E.  318. 

After  two  references  to  commission- 
ers appointed  by  the  county  court  to 
settle  an  administration  account,  and 
onie  reference  to  a  commissioner  of  the 
high  court  of  chancery,  no  exception 
for  want  of  credits  will  be  allowed  in 
the  appellate  court  which  was  not  made 
at  one  of  such  examinations.  Jones  v. 
Watson,  8  Call  253. 

An  administrator  qualified  as  such  in 
1785,  his  administration  terminated  in 
1794,  and  some  years  afterwards  he 
died,  having  never  settled  his  admin- 
btration  account.  The  distributee,  who 
was  an  infant  in  1785,  filed  his  bill  in 
1819  against  the  representative  of  the 
administrator  for  an  account,  who  pro- 
fessed total  ignorance  as  to  the  ac- 
counts, except  what  might  be  learned 
from  the  books  and  papers  of  the  ad- 
ministrator, but  submitted  in  the  an- 
swer to  account.  Held,  that  after  an 
account  had  been  taken  and  a  decree 
made  upon  it,  the  objection  on  the 
ground  of  laches  would  not  avail  in  the 
appellate  court.  Wills  v,  Dunn,  5 
Gratt  384. 


An  item  of  $21,  paid  by  executors  for 
services  rendered  by  a  clerk,  being  al- 
lowed by  commissioners,  the  same  was 
excepted  to  by  legatees,  upon  the 
ground  that  what  the  clerk  did  ought 
to  have  been  done  by  the  executors, 
and  therefore  that  he  should  be  paid 
out  of  their  commissions.  The  record 
contained  no  evidence  on  the  subject, 
except  that  the  date  of  the  item  was  a 
few  days  after  the  date  of  a  large 
credit  for  sales  at  public  auction,  which 
furnished  some  ground  for  the  infer- 
ence that  the  clerk  was  employed  dur- 
ing those  sales.  Held,  that  the  court 
of  probate  did  not  err  in  overruling  the 
exception.  Farneyhough  v,  Dickerson, 
2  Rob.  582. 

Where  the  accounts  have  been  dis- 
cussed, for  a  long  time,  in  the  court  of 
chancery  before  and  after  the  appeal, 
and  have  become  intricate  from  the 
manner  of  stating  them,  if  a  bill  of  re- 
view be  applied  for  to  the  last  decree 
of  the  court  of  chancery,  purporting  to 
be  made,  in  conformity  to  the  decree 
of  the  court  of  appeals,  and  leave  to 
file  the  bill  be  refused,  the  court  of  ap- 
peals will  correct  what  is  erroneous  in 
the  report  of  the  commissioner,  acting 
under  its  own  decree,  and  affirm  the 
residue,  in  order  to  prevent  further  de- 
lay, although  the  affirmance  may  pos- 
sibly be  injurious  in  some  instances. 
Ambler  v.  Macon,  4  Call  605. 

Though  the  bill  does  not  surcharge 
and  falsify  the  accounts  of  the  executor 
settled  before  the  commissioners,  yet 
where  there  are  errors  on  the  face  of 
these  accounts,  and  they  do  not  pur- 
port to  be  final  or  to  embrace  all  the 
transactions  of  the  executor,  it  is 
proper  to  refer  the  accounts  to  a  com- 
missioner to  be  settled  and  adjusted. 
If  any  charge  against  the  executor 
which  was  not  in  his  settled  accounts 
is  produced  before  the  commissioner, 
the  administrators  of  the  executor  may 
make  any  explanation  thereof  or  de- 
fense thereto  by  their  affidavit,  which 
will  have  the  effect  of  an  answer.  If  no 
objection   is   made   by   the   defendants 
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before  the  commissioner  to  the  pro- 
ceeding, and  a  fair  and  full  investiga- 
tion is  had,  no  objection  to  the  pro- 
ceeding can  be  of  avail  before  the  ap- 
pellate court.  Chapman  v.  Shepherd, 
24   Gratt.   3T7.' 

M.    ADMINISTRATION    BOND. 
1.   Necessity  for  Executing, 
a   In  General.       * 

It  seems  that  an  executor  as  well  as 
an  administrator  must  enter  into  a 
bond,  from  which  he  is  in  no  case  ex- 
empt, although  an  executor  may  at  the 
request  of  the  testator  be  excused  from 
giving  security.  3  Min.  Inst.  2  Ed. 
365.  See  post,  "Effect  of  Testamen- 
tary Request  for  Dispensing  with 
Bond,"  IV,  M,  1,  c;  "Effect  of  Testa- 
mentary Request  Dispensing  with 
Security,"  IV,  M,  1,  d,   (2). 

The  law  requires  a  bond,  with  certain 
conditions,  to  be  executed  before  an 
executor  is  allowed  to  qualify  as  such, 
and  where  such  bond,  with  sureties, 
has  in  fact  been  executed,  and  contains 
severable  conditions  not  required  by 
law,  the  obligors  will  not  be  heard  to 
say  that  they  acted  under  legal  duress. 
The  doctrine  of  legal  duress  applicable 
to  contracts  extorted  by  officers  un- 
der color  of  their  office  has  no  appli- 
cation to  bonds  required  by  law.  Yost 
V,  Ramey,  103  Va.  117,  48  S.  E. 
862.  See  generally,  the  title  DURESS, 
vol.  4,  p.  841. 

b.  Where  Estate  Committed  to  Sheriff 

or  Sergeant 
A  sheriff  or  sergeant  to  whom  an 
estate  is  committed  for  administration 
is  not  required  to  give  a  bond  in  ad- 
dition to  his  official  bond  already  given. 
Va.  Code,  1887,  §  2645;  Hutcheson  v. 
Priddy,  12  Gratt.  85;  Dabney  v.  Smith, 
5   Leigh   13. 

c.  Effect    of    Testamentary    Request 
Dispensing  with  Bond. 

Where  personal  property  is  by  the 
will  left  in  the  control  of  an  executrix, 
to  whom  individually  the  interest  and 
profits  are  given  for  life,  and  the  prop- 
erty is  to  go  to  another,  and  the  will 


directs,  that  no  bond  shall  be  required 
of  the  executrix,  the  remainderman  has 
such  an  interest,  as  would  authorize 
him,  under  the  statute,  to  move  the 
court  to  require  a  bond  of  the  execu- 
trix under  the  will.  But  the  court  will 
not,  at  the  instance  of  the  remainder- 
man,  require  the  executrix  to  give  such 
bond  unless  it  appears  that  she  ia 
wasting  or  attempting  to  waste  the 
personal  property.  Amiss  v,  William* 
son,  17  W.  Va.  673. 

d.    Security. 

(1)  In  General. 

A  testator  appointed  his  wife  and 
son  executrix  and  executor  of  his  will, 
expressing  his  confidence  in  them  and 
directing  that  they  should  be  per- 
mitted to  qualify  without  giving  secu- 
rity. Some  years  afterwards,  he  added 
a  codicil  by  which  he  said:  "I  further 
appoint  J.  H.  executor  to  the  within 
will,  with  my  wife  and  son."  Held, 
that  J.  H.  was  not  entitled  to  qualify 
without  giving  security.  Fairfax  v. 
Fairfax,  7   Gratt.  36. 

(2)  Effect   of   Testamentary   Request 
Dispensing  with  Security. 

In  Virginia  and  West  Virginia  no 
distinction  is  made  between  executors 
and  administrators  in  the  matter  of  re- 
quiring security,  unless  the  testator 
directs  that  the  executor  shall  not  be 
required  to  give  security,  in  which  case 
the  court  should  not  require  it  of  him, 
unless,  upon  complaint  of  some  person 
interested,  or  from  its  own  knowledge, 
it  thinks  security  ought  to  be  required. 
Va.  Code,  1887,  p.  2642;  W.  Va.  Code, 
1899,  ch.  85,  par.  7,  p.  730;  Bryce  v. 
Stevenson,  2  Rand.  438;  Fairfax  v. 
Fairfax,  7  Gratt.  36;  Amiss  v.  William- 
son, 17  W.  Va.  673. 

(3)  Requiring  Bond  before  Institution 
of  Suit. 

Where  a  suit  in  equity  to  reduce  into 
possession  th*  assets  of  the  testator  is 
brought  by  an  executor,  who  has  been 
permitted  to  qualify  without  giving 
security,  the  court  may.  in  its  discre- 
tion, require  security  before  it  will  lend 
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the  executor  its  aid.     Bryce  v.  Steven- 
son,  2   Rand.   438. 
(4)    Effect  of  Failure  to  Give  Bond. 

A  sale  of  a  slave  belonging  to  the 
estate  of  a  testator,  by  a  person  nam^d 
as  one  of  the  executors,  but  who,  at 
the  time  of  such  sale,  had  not  qualified, 
and  afterwards  died,  without  having 
qualified,  by  giving  bond  and  security, 
is  void  against  the  executor  who  did 
qualify;  notwithstanding  such  sale  was 
made  for  valuable  consideration,  and 
at  the  time  when  there  was  no  qualified 
executors.  Monroe  v.  James,  4  Munf. 
194, 
2.   Requiring  New  or  Additional  Bond. 

a.  Under  Statute  Authorizing  on  Com- 

plaint. 
Under  the  statute,  1  Rev.  Va.  Code, 
ch.  140,  §  41,  p.  385,  authorizing  the 
court  which  granted  the  letters  of  pro- 
bate or  administration,  upon  com- 
plaint of  any  person  interested  in  the 
estate,  when  it  shall  appear  that  the 
securities  given  by  the  executor  or  ad- 
ministrator have  become  insufficient, 
either  to  require  of  the  executor  or  ad- 
ministrator other  good  security  for  the 
performance  of  his  duties,  or  to  re- 
voke his  powers,  the  other  good  secu- 
rity authorized  to  be  required  is  not  to 
be  in  lieu  of,  or  by  way  of  substitution 
for  the  former  security,  but  in  addition 
thereto;  and  the  former  securities  are 
not  thereby  exonerated.  Atkinson  v. 
Christian,  3   Gratt.  448. 

b.  For  Sale  of  Real  Estate. 

Where  real  estate  is  sold  under  an 
order  of  court,  the  executor  or  adminis- 
trator may  be  required  to  give  a  new 
or  additional  bond  to  secure  the  proper 
application  of  the  proceeds  of  the  sale. 
Corbell  v.  Zeluff,  12  Gratt.  226. 

c.  Effect  of  Order  of  Appellate  Court. 
The  order  of  an  appellate  court  re- 
quiring other  good  security  from  an 
executor  or  an  administrator  should  be 
directory  only,  to  the  court  that  origi- 
nally granted  the  probate  or  adminis- 
tration; the  latter  court  alone  having 
authority    to     receive     the     additional 


bond  and  security.     Atkinson  v.  Chris- 
tian, 3  Gratt.  448. 

d.  Determining  Amount  of  Additional 

Security. 
In  determining  the  amount  of  ad- 
ditional security  to  be  required,  regard 
ought  to  be  had  to  the  value  of  the 
estate  remaining  unadministered,  in- 
cluding any  accessions  thereto  beyond 
the  original  estimate  thereof,  and  to 
the  extent  of  the  available  security  still 
furnished  by  the  original  bond.  At- 
kinson V.   Christian,  3   Gratt.  448. 

e.  Liability  of  Sureties. 

A  new  bond  executed  by  administra- 
tors by  the  express  provisions  of  the 
statute,  relates  back  to  the  time  of 
their  qualification  and  binds  the  obli- 
gors therein  for  the  faithful  discharge  of 
the  duties  of  such  administrators  from 
that  time  as  effectually  as  if  the  bond 
had  been  then  executed.  Lingle  v. 
Cook,  32  Gratt.  262.  See  post,  "Lia- 
bilities on  Administration  Bonds,"  IV, 
M,  7,  e. 

On  Old  Bond.— Where  the  defend- 
ants in  an  action  of  debt  on  an  admin- 
istration bond,  relying  upon  a  new- 
bond  entered  into  upon  a  petition  filed 
by  them  in  the  county  court  whereby 
they  were  discharged  from  liability, 
pleaded  such  record  in  bar,  it  was  held, 
that  the  plaintiff  was  entitled  to  judg- 
ment, because  the  record  only  recited 
that  the  motion  for  a  new  bond  was 
granted,  and  did  not  state  that  the  new 
bond  was  ever  entered  into.  Robin- 
son z'.  Williamson,  12  Leigh  93. 
8.    Form,  Requisites  and  Validity. 

a.  Conformity  to  Statute. 

An  administration  bond  must  con- 
form to  the  requisites  of  the  statute. 
Roberts  v.  Colvin,  3  Gratt.  358.  See 
also.  Morrow  r.  Peyton,  8  Leigh  54. 

Presumption. — The  presumption  is 
that  the  official  bond  of  an  executor 
and  his  sureties  was  in  the  usual  form. 
Reherd  v.  Long,  77  Va.  839. 

b.  Formal  and   Necessary  Parties. 
(1)    Obligor. 

A  will  was  offered  for  probate  in  the 
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proper  court,  proved  by  one  of  the 
three  subscribing  witnesses  and  or- 
dered to  be  certified.  At  the  next  term 
of  the  court,  the  executors  refused  to 
act;  the  widow  relinquished  her  right 
to  administer,  and  administration  with 
the  will  annexed  was  committed  to  a 
person  who  executed  his  official  bond 
in  the  proper  form.  Held,  that  the 
bond  was  valid,  and  bound  the  admin- 
istrator and  his  sureties  for  his  default, 
Gibson  v.  Beckham,  16  Gratt.  321. 
(2)    Obligee. 

Bonds  of  executors  and  administra- 
tors were  formerly  payable  to  the  jus- 
tices of  the  county  court.  Cowling  v. 
Justices,  6  Rand.  349;  Franklin  v.  De- 
priest,  13  Gratt.  257.  But  this  rule  has 
been  changed,  and  such  bonds  arc  now 
payable  to  the  commonwealth.  Va. 
Code,   1887,  §   177. 

Where  the  official  bond  of  an  ex- 
ecutor was  made  payable  to  four  jus- 
tices, one  of  whom  was  not  a  member 
of  the  court  at  the  time,  it  was  held, 
that  the  surety,  having  executed  the 
bond,  was  estopped  from  pleading  that 
it  was  not  his  bond  because  so  ex- 
ecuted. Franklin  v.  Depriest,  13  Gratt. 
257,  and  foot-note.  See  also,  Gibson 
V.  Beckham,  16  Gratt.  321.  And  see 
the  title  ESTOPPEL,  ante,  p.  191. 
c.    Signing. 

The  official  bond  of  an  executor  con- 
tained in  the  penal  part  the  names  of 
the  executor  and  several  sureties,  and 
there  was  no  blank  for  the  name  of  the 
other;  but  it  was  signed  and  sealed  by 
all  those  whose  names  were  in  the 
penal  part,  and  also  by  another  per- 
son. Held,  that  it  was  the  bond  of  the 
person  who  executed  it,  though  his 
name  did  not  appear  in  the  penal  part. 
Luster  v,  Middlecoff,  8  Gratt.  54,  56 
Am.  Dec.  129. 

By  Attorney. — Under  a  power  of  at- 
torney, authorizing  a  person  to  execute 
an  administration  bond  for  the  person 
giving  the  power,  the  attorney  may  be 
allowed  to  execute  the  bond  accord- 
ingly. McCandlish  v.  Hopkins,  6  Call 
208. 


Where  an  attorney  in  fact  is  au- 
thorized to  sign  his  principal's  name,  as 
surety  for  an  executor,  to  the  "bond 
required  by  the  court"  of  the  executor, 
and  he  signs  the  name  to  such  bond, 
which  contains  some  provisions  not 
required  by  law,  which  conditions  arc 
severable  and  void,  this  is  not  in  excess 
of  the  attorney's  powers,  and  his  prin- 
cipal is  bound.  Yost  v.  Ramey,  103 
Va.  117,  48  S.  E.  862. 
d.  Conditions,  Special  Provisions  and 
Penalty. 

See  generally,  the  title  BONDS,  vol. 
2,  p.  507. 

(1)  Construction. 

See  generally,  the  title  INTERPRE- 
TATION AND  CONSTRUCTION. 

Though  the  condition  of  a  bond  does 
not  use  the  word  "pay"  but  only  "de- 
liver," yet  the  word  deliver  will  cover 
the  general  as  well  as  the  special  lega- 
cies.    Murphy  v.  Carter,  23  Gratt.  477. 

(2)  Presumption  as  to  Form. 

In  the  absence  of  evidence  directly 
to  the  contrary,  it  must  be  presumed 
that  the  official  bond  of  the  executor 
and  his  sureties  was  in  the  usual  form, 
with  a  condition  "for  the  faithful  dis- 
charge by  him  of  the  duties  of  his 
trust."    Reherd  v.  Long,  77  Va.  839. 

(3)  Effect  of  Omission  of  Names. 
The  official  bond  of  an  executor,  in 

the  penalty  of  which  the  names  of  the 
obligees  are  not  inserted,  and  in  the 
condition  of  which  the  name  of  the 
executor  and  of  the  court  to  which  he 
was  to  return  the  account  of  his  trans- 
actions are  blank,  is  materially  defect- 
ive and  no  judgment  can  be  rendered 
on  it  at  law.  Cowling  v.  Justices,  6 
Rand.  349. 

(4)  Effect   of   Inserting   or   Omitting 
Unauthorized  Conditions. 

In  Gibson  v.  Beckham,  16  Gratt.  321, 
it  was  held,  that  where  a  court  or  of- 
ficer  has  authority  or  capacity  to  take 
a  bond  and  makes  a  mistake  by  omit- 
ting some  condition  prescribed,  or  in- 
serting a  condition  not  authorized  or 
illegal,    unless   the   statute   by   express 


S82 


Executors  and  Administrators 


words,  or  necessary  implication,  makes 
it  wholly  void,  the  bond  is  not  void; 
and  it  may  be  sued  on,  as  far  as  the 
conditions  are  good,  as  a  statutory 
bond.  Allen,  P.,  speaking  for  the  court, 
said:  "Morrow  v.  Peyton,  8  Leigh  54, 
does  decide  the  broad  proposition  that 
a  bond  not  conforming  to  the  requisi- 
tions of  the  statute  was  void  as  to  all 
purposes.  The  case,  even  supposing 
it  should  be  recognized  as  a  binding 
authority,  would  not  affect  materially 
the  present  case.  For  here  the  grant 
was  to  an  administrator  c.  t.  a.,  and  the 
bond  is  such  as  the  law  requires  in 
such  case.  In  Morrow  v.  Peyton,  after 
the  death  of  an  executor  who  'had 
qualified,  administration  was  committed 
to  an  administrator  d.  b.  n.  c.  t.  a.,  but 
the  bond  was  in  the  form  prescribed 
for  administration  d.  b.  n.  of  an  in- 
testate, instead  of  an  administration 
d.  b.  n.  c.  t  a.  The  form  of  the  bond 
adopted  did  contain  a  condition  for 
the  benefit  of  creditors;  and  creditors 
were  suing;  but  the  court  in  the  decree 
says  that  the  administration  bond  was 
void  on  the  authority  of  Frazier  v. 
Frazier,  and  the  securities  were  not 
bound  by  it.  Tucker,  P.,  towards  the 
conclusion  of  his  opinion,  merely  re- 
marks on  that  branch  of  the  case,  that 
the  bond  was  void  on  the  same  au- 
thority. The  great  question  in  that 
case  was  whether,  when  two  adminis- 
trators execute  a  joint  administration 
bond,  one  is  surety  for  the  other. 
Upon  this  proposition  the  three  judges 
differed,  each  delivering  a  separate 
opinion — Brockenbrough  and  Tucker 
holding  the  affirmative;  Brooke,  the 
negative.  On  the  other  parts  of  the 
case  the  other  judges  concurred  with 
Tucker.  We  have  seen  all  that  he  said 
on  the  question  under  consideration, 
mid  it  is  clear  that  he  was  misled  from 
a  hasty  consideration  of  the  case  of 
Frazier  v.  Frazier  (2  Leigh  642,  647). 
It  certainly  did  not  decide  that  the 
bond  was  void  or  invalid  for  any  pur- 
pose provided  for  in  the  condition.  But 
the  decision  and  opinion  of  Green,  J., 


was  carefully  restricted  to  the  case  of 
the  legatee  suing,  and  for  whom  no 
provision  had  been  made.  Had  not  the 
court  in  Morrow  v.  Peyton  been  mis- 
led by  this  mistake  in  the  effect  of  the 
decision  in  Frazier  v.  Frazier,  I  do  not 
for  a  moment  suppose  they  would  have 
decided  that  such  a  bond  was  void  en- 
tirely and  the  sureties  not  bound  by 
it.  ♦  ♦  *  It  is  manifest,  therefore,  that 
this  court,  in  Morrow  v.  Peyton,  in- 
tended to  place  their  decisions  on  this 
point  upon  the  authority  of  Frazier  v, 
Frazier  alone,  supposing,  through  in- 
advertence, and  because  the  novel  and 
interesting  question  as  to  the  liability 
of  the  executors  under  the  joint  bond 
had  diverted  attention  from  the  minor 
questions  arising  on  the  record,  that 
Frazier  v.  Frazier  ruled  this  branch  of 
the  case.  I  do  not,  therefore,  regard 
Morrow  v.  Peyton  as  an  authority  on 
this  proposition."  F-e  also,  State  v. 
Purcell,  31  W.  Va.  44,  67,  5  S.  E.  301, 
315. 

(6)   Provisions  for  the  Benefit  of  Cred- 
itors. 

Where  an  administration  bond  does 
not  conform  to  the  requisitions  of  the 
statute  and  contains  no  provision  for 
the  benefit  of  creditors,  no  decree  can 
be  rendered  in  their  favor  against  the 
sureties  therein.  Roberts  v.  Colvin,  3 
Gratt.   358. 

(6)    Amount  of  Penalty. 

By  the  21st  and  35th  sections  of  the 
statute,  1  Rev.  Va.  Code,  ch,  104,  it 
was  intended  that  the  court  granting 
administration  on  an  estate,  or  ad- 
mitting an  executor  to  qualify  as  such, 
should  have  a  discretion  in  regard  to 
the  amount  of  the  security.  And  the 
general  practice  of  requiring  the  secu- 
rity in  double  the  estimated  value  of  the 
estate,  is  a  proper  exercise  of  that  dis- 
cretion. Atkinson  v.  Christian,  3 
Gratt.  448.  See  Va.  Code,  1887,  §  2641; 
W.  Va.  Code,  1899,  ch.  85,  §  6,  p.  730. 

A  bond  with  surety  taken  from  an 
administrator  with  the  will  annexed 
with    condition    not   in    the   form  pre- 
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scribed  by  law  for  the  official  bond  of 
an  administrator  with  the  will  annexed, 
but  in  the  form  prescribed  for  an  ad- 
ministrator and  not  exactly  conform- 
injj  even  to  that,  is  not  a  good  statu- 
tory bond,  and  no  suit,  either  at  law 
or  in  equity,  can  be  maintained  against 
the  surety  for  the  benefit  or  at  the  re- 
lation of  a  legatee.  Frazier  v,  Frazier, 
2  Leigh  642. 

c.    Effect. 

Joint  Administration  Bond. — In  Mor- 
row V.  Peyton,  8  Leigh  54,  it  was  held, 
that  where  two  administrators  ex- 
ecuted a  joint  administration  bond 
each  is  to  be  regarded  as  the  surety  for 
the  other,  and  if  one  commits  a  devas- 
tavit the  other  is  chargeable  for  his 
act  as  surety.  In  Caskie  v.  Harrison, 
76  Va.  85,  93,  it  is  said:  "The  doctrine 
laid  down  in  that  case  (Morrow  v. 
Peyton,  8  Leigh  54)  has  been  again 
and  again  recognized  by  this  court. 
Boyd  V.  Boyd,  3  Gratt.  112;  Cox  v. 
Thomas,  9  Gratt.  312,  319."  See  also, 
Peale  v.  Hickle,  9  Gratt.  437,  444; 
Sands  r.  Durham,  99  Va.  263,  267,  38 
S.  E.  145;  Boyd  v.  Boyd,  3  Gratt.  112. 

Doing  Away  with  Necessity  for  Giv- 
ing Security  on  Obtaining  Injunction. 
— An  executor  or  administrator,  hav- 
ing given  security  for  his  administra- 
tion is  not  generally  required  to  give 
security  on  obtainin-g  injunctions.  Va. 
Code,  1887,  §  3442;  Wilson  v.  Wilson, 
1  Hen.  &  M.  16;  Lomax  v.  Picot,  2 
Rand.  247;  Shearman  v.  Christian,  1 
Rand.  393;  State  v.  Johnson,  28  W.  Va. 
56.  Nor  is  he  required  to  give  security 
upon  taking  an  appeal  in  a  suit  in  which 
he  is  interested  in  his  official  capacity. 
It  is  otherwise  where  he  is  interested 
personally.  See  the  titles  APPEAL 
AND  ERROR,  vol.  1,  p.  418;  IN- 
JUNCTIONS. 

4.    Property   within   Contemplation   of 

Bond, 
a.  As  Dependent  on  Terms  of  Bond. 

Though  the  condition  of  the  bond 
does  not  use  the  word  "pay"  but  only 
"deliver,"  yet  this  last  word  will  cover 


the  general  as  well  as  the  specific  lega- 
cies.    Murphy  v.  Carter,  23  Gratt.  477. 

b.  Proceeds  of  Sale  under  Power  in 
Will 

Under  the  former  provisions  of  the 
statute  concerning  executor's  bonds,  1 
Rev.  Va.  Code,  1819,  p.  379,  §  21,  the 
sureties  of  an  executor  were  not  re- 
sponsible for  the  proceeds  of  land  sold 
by  him  under  a  power  in  the  testator's 
will.  Burnett  v.  Harwell,  3  Leigh  89; 
Jones  V.  Hobson,  2  Rand.  483;  Boyd  v. 
Boyd,  3  Gratt.  114;  Strother  v.  Hull, 
23  Gratt.  652;  Toler  v.  Toler,  2  Pat.  & 
H.  71.  But  it  is  otherwise  under  the 
present  statute.  Reherd  v.  Long,  77 
Va.  839;  Va.  Code,  1887,  §§  2641,  2664, 

A  testator  died  in  1836.  By  his  will 
he  gave  certain  specific  and  general 
legacies  and  then  directed  that  certain 
land  and  his  personal  property  should 
be  sold,  which  with  debts  due  should 
be  a  fund  for  the  payment  of  his  debts. 
An  administrator  with  the  will  annexed 
qualified  and  executed  a  bond  with 
sureties,  the  condition  of  which  only 
bound  them  for  the  faithful  adminis- 
tration of  the  personal  estate,  and  that 
he  should  "deliver  all  the  legacies  con- 
tained and  specified  in  said  will."  He 
sold  the  land  and  paid  debts  out  of 
the  general  fund,  but  upon  a  settle- 
ment of  his  accounts  was  largely  in 
arrear.  Held,  that  the  sureties  were 
not  liable  for  the  due  administration  of 
the  land.  Murphy  v.  Carter,  23  Gratt. 
477.  See  also,  Baylor  v.  Dejarnette,  13 
Gratt.  152. 

c.  Rents  and  Profits  of  Real  Estate. 
The  official  bond  of  an  executrix  only 

binding  the  obligors  for  the  due  ad- 
ministration of  the  personal  estate,  the 
sureties  are  to  no  extent  responsible 
for  the  rents  and  profits  of  the  real  es- 
tate. Hutcherson  v.  Pigg,  8  Gratt.  220. 
See,  however,  Va.  Code,  1887,  §§  2641, 
2664. 

d.  Interest. 

A  testator  died  in  1851,  leaving  sev- 
eral infant  children.  By  his  will  he 
directed  that,   on  the   marriage  of  his 
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eldest  daughter,  she  should  have  pos- 
session of  the  home  property,  if  she 
would  keep  the  younger  children  with 
her  and  take  care  of  them.  The  will 
also  directed  the  executor  to  manage 
the  estate  until  January  1,  1861,  when 
it  should  all  be  divided  equally  among 
his  children.  The  husband  of  the  eld- 
est daughter  became  administrator  c. 
t.  a.,  and  took  possession,  but  did  not 
invest  the  money  or  settle  his  ac- 
counts. Held,  that  the  sureties  of  such 
administrator  were  responsible  for  the 
amount  of  his  accounts  with  interest  up 
to  January  1,  1861.  Strother  v.  Hull, 
23    Gratt.    652. 

e.  Proceeds  of  Insurance  Policy. 

A  house  was  insured  against  fire  as 
being  leased  property,  held  for  a  term 
of  ninety-nine  years  renewable  forever; 
but  it  was  in  fact  held  by  the  assured 
in  fee  simple.  After  the  death  of  the 
assured,  it  was  destroyed  by  fire.  Held, 
that  the  money  due  for  the  loss  be- 
longed to  the  heirs  of  the  assured,  and 
his  administrator  having  received  it, 
the  sureties  of  the  administrator  are 
not  responsible  therefor.  Harrison  v. 
Harrison,  4   Leigh  371. 

f.  Foreign  Assets. 

The  sureties  of  an  administrator  are 
responsible  for  assets  of  the  intestate, 
which  were  situated,  at  his  death,  in 
another  state,  but  afterwards  brought 
to  Virginia,  and  there  treated  and  held 
as  assets  by  the  administrator.  An- 
drews V.  Avory,  14  Gratt.  229,  73  Am. 
Dec.  355. 

g.  Property  Held  in  Other  Capacities. 
(1)    As  Commissioner. 

The  sureties  of  an  administrator  are 
discharged  from  liability  for  the  pro- 
ceeds of  the  sale  of  certain  property 
of  the  intestate,  but  not  required  for 
the  payment  of  debts,  when  such  prop- 
erty is  taken  out  of  the  hands  of  the 
administrator,  and  by  a  valid  decree 
placed  in  his  hands  "as  commissioner," 
to  be  sold  and  the  proceeds  divided 
among  the  distributees.  Andrews  v. 
Avory,  14  Gratt.  229,  73  Am.  Dec.  355. 


See  also,  Odell  v.  Howie,  77  Va.  361; 
Dillard  v.  Dillard,  77  Va.  820. 
(2)    As  Partner. 

Where,  upon  the  death  of  one  of  two 
partners,  the  other,  who  qualified  as 
the  executor  of  his  estate,  is  insolvent 
at  the  time  the  partnership  business  is, 
or  by  law  ought  to  be,  wound  up,  the 
sureties  in  the  executorial  bond  are  not 
liable  for  the  interest  of  the  deceased 
in  the  partnership.  It  is  the  duty  of 
the  surviving  partner  to  wind  up  the 
partnership^  and  until  that  is  done  there 
is  no  ascertained  debt  to  the  estate. 
Hooper  v.  Hooper,  32  W.  Va.  526,  % 
S.   E.  937. 

Where  a  surviving  partner  is  also  ex- 
ecutor of  the  estate  of  his  deceased  co- 
partner, and  has  funds  in  his  hands 
not  needed  to  pay  the  firm  debts,  he 
will  be  presumed  to  hold  such  funds 
as  executor,  and  his  sureties  will  be 
liable  if  he  misappropriates  the  same. 
Caskie  v.  Harrison,  76  Va.  85. 

(8)    As  Residuary  Legatee. 

Where  an  executor,  to  whom  a  resid- 
uary legacy  is  bequeathed,  consumes 
it,  leaving  the  testator's  debts  unpaid, 
his  sureties  are  liable  for  the  amount 
thereof,  before  real  estate  devised  by 
the  will  can  be  subjected.  Edmunds 
V.  Scott,  78  Va.  720. 
(4)  As  Devisee  Charged  with  Pay- 
ment of  Legacy. 

A  testator  by  his  will  gave  his  plan- 
tation, certain  slaves  and  personal 
property  to  his  wife  for  her  life,  and 
directed  that  his  wife  purchase  and  de- 
liver to  his  granddaughter  a  negro  girl 
of  the  value  of  about  £50.  He  ap- 
pointed his  wife  executrix,  and  she 
qualified  and  gave  the  proper  bond. 
The  whole  personal  estate,  other  than 
specific  legacies,  was  exhausted  in  the 
payment  of  the  debts.  The  widow  ac- 
cepted the  property  given  her  by  the 
will,  and  took  possession  of  the  whole 
of  it.  Held,  tnat  she  was  liable  per- 
sonally as  legatee,  not  as  executrix,  for 
the  payment  of  the  legacy  to  the 
granddaughter,  and  that  the  sureties  m 
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her  executorial  bond  were  in  no  wise 
liable    therefor.      Arrington    v.    Cheat- 
ham, 2  Rob.  492. 
(5)    As  Guardian. 

See  post,  "Release,  Discharge  or  Ex- 
oneration," IV,  M,  9,  c,  (5).    See  also, 
the  title  GUARDIAN  AND  WARD. 
h«    Lands  Devised  by  Executor. 

Under  the  statute  against  fraudulent 
devisees,  an  action  of  debt  lies  on  an 
executor's  bond,  for  a  creditor  claim- , 
ing  a  debt  from  the  executor's  estate, 
arising  from  a  breach  of  the  condition 
by  the  executor  in  his  lifetime,  against 
the  executor's  devisees,  to  have  satis- 
faction out  of  the  lands  devised. 
Manns  v.  Flinn,  10  Leigh  93.  See  also, 
Va.    Code,   1887,   §   2667. 

5.  Functions  and  Acts  Covered  by 
Bond 

Where  the  estate  of  one  decedent  is 
indebted  to  that  of  another,  and  the 
same  person  is  administrator  of  both, 
and  waste  assets  of  the  debtor  estate, 
which  he  was  bound,  but  has  failed,  to 
pay  over  to  the  creditor  estate,  the 
sureties  for  his  due  administration  of 
the  creditor  estate  are  liable  for  such 
default  and  devastavit.  Morrow  v. 
Peyton,   8   Leigh   54. 

An  administrator  sold  the  plaintiff 
ten  shares  of  bank  stock  upon  which 
the  decedent  had  borrowed  money 
from  the  bank  and  had  given  his  notes. 
The  plaintiff  paid  the  full  price  of  the 
stock  on  the  administrators  undertak- 
ing to  pay  the  notes.  The  administra- 
tor paid  one  note,  but  did  not  pay 
the  other,  and  the  bank  retained  the 
amount  out  of  the  dividends  on  the 
shares.  Held,  that  the  sureties  of  the 
administrator   were    not   liable   for   his  j 


failure  to  perform  his  undertaking 
since  he  had  no  authority  to  make  the 
contract  in  his  official  capacity.  Chil- 
dress V.  Morris,  23  Gratt.  802. 

A  personal  decree  against  an  ad- 
ministrator was  recovered  by  a  cred- 
itor of  the  decedent.  The  administra- 
tor appealed,  giving  an  appeal  bond 
with    surety,    and   the    decree    was    af- 


firmed. An  arrangement  was  made  be- 
tween the  creditor  and  the  surety  in 
the  appeal  bond,  by  which  the  decree 
was  transferred  to  the  surety,  who 
made  a  part  of  the  amount  due  thereon 
by  execution  against  the  administrator, 
and  then  brought  an  action  on  the  ad- 
ministration bond,  in  the  name  of  the 
creditor  as  relator,  against  the  surety 
therein  bound,  in  which  action  a  judg- 
ment was  recovered  for  the  balance 
due  on  the  affirmed  decree,  being  less 
than  the  amount  of  damages  incurred 
by  the  appeal.  Held,  that,  as  the 
surety  in  the  administration  bond  was 
only  liable  for  the  assets  coming  to 
the  hands  of  the  administrator,  his  lia- 
bility could  not  be  affected  by  any  re- 
sult of  such  appeal.  Brown  v.  Glas- 
cock, 1  Rob.  461. 

Payment  of  Attpmey's  Fees  for 
Services  Rendered  Executor. — If  a 
court  in  a  suit  administering  assets  of 
a  decedent,  allow  an  attorney  fee^  for 
services  rendered  the  executor  or  ad- 
ministrator in  the  administration,  and 
direct  payment  by  him  out  of  a  balance 
of  assets  found  by  the  decree  to  be  in 
his  hands,  it  is  a  valid  demand  against 
the  sureties  in  his  bond.  Crim  v.  Eng- 
land, 46  W.  Va.  480,  33  S.   E.  310. 

6.    Breach  of  Bond. 

a.  Failure   to    Return   Proper   Inven- 
tory. 

An  executor  or  administrator  omit- 
ting to  insert  in  the  inventory  certain 
credits  belonging  to  the  estate  of  the 
testator  or  intestate  is  not,  on  that  ac- 
count, to  be  charged  with  more  than 
shall  be  proved  to  have  been  received 
by  him,  or  to  have  been  lost  by  his 
neglifirence.  McCall  v.  Peachy,  3 
Munf.   288. 

b.  Maladministration. 

Where  there  are  several  successive 
administrations  upon  the  same  estate, 
and  debts  due  the  estate  might  have 
been  collected  by  each  of  the  personal 
representatives  of  said  estate  by  the 
use  of  due  and  reasonable  diligence, 
but  was  collected  by  none  of  them,  and 
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was  lost  by  the  negligence  of  each 
and  all  of  them;  while  all  of  them  are 
liable  for  said  debts,  their  relative  lia- 
bility is  in  the  inverse  order  of  their 
qualifications  as  such  personal  repre- 
sentatives. Lacy  V.  Stamper,  27 
Gratt.   42. 

But  the  land  and  personal  property 
and  debts  being  made  one  common 
fund  by  the  testator,  it  was  not  malad- 
ministration by  the  administrator  to 
use  the  proceeds  of  the  land  in  the  pay- 
ment of  debts.  Murphy  v.  Carter,  23 
Gratt.  477. 

c    Failuro  to  Pay  Legacies. 

A  testator  by  his  will  gave  certain 
property  to  his  wife  for  her  life,  and 
directed  that  at  her  death,  his  execu- 
tors should  sell  it  and  divide  the  pro- 
ceeds among  his  children.  After  the 
death  of  the  widow,  the  executor  took 
possession  of  the  property  and  sold  it, 
but  did  not  pay  over  the  proceeds. 
Held,  that  the  sureties  in  his  official 
bond  were  responsible  for  his  failure 
to  pay  over  the  proceeds  of  the  sale. 
Almond  v.  Mason,  9  Gratt.  700.  See 
Thornton  v.  Fitzhugh,  4  Leigh  209. 

The  executor  of  an  executor,  instead 
of  paying  the  assets  of  the  first  estate 
to  the  legatees  of  the  first  testator,  dis- 
tributed them  among  the  legatees  of 
the  second  testator.  Held,  that  the 
sureties  of  the  first  executor  were  re- 
sponsible for  the  amount  so  distributed. 
Aylett  V.  King,  11  Leigh  486. 

d.  Failure  to  Take  Proper  Security 
upon  Making  Sales. 
The  executors  offer  land  for  sale  at 
public  auction,  which  is  cried  out  to 
P.,  a  solvent  and  responsible  person, 
who,  before  anything  is  done  in  execu- 
tion of  the  contract,  permits  E.  to  take 
his  purchase,  and  E.  gives  his  bond 
with  a  surety  for  the  purchase  money; 
both  E.  and  his  surety  being  then  in 
good  credit,  and  considered  fully  able 
to  pay  the  amount.  Before  all  the  pur- 
chase money  falls  due,  £.  and  his 
surety  fail,  £.  having  paid  but  one  of 


his  bonds;  and  the  executors  file  a  bill 
to  subject  the  land  in  the  hands  of  a  pur- 
chaser from  E.  After  long  delay  the 
land  is  subjected  and  sold,  but  after  ap- 
plying the  proceeds  of  sale  there  re- 
mains a  large  balance  of  purchase 
money  due  from  E.  Held,  that  the 
pecuniary  standing  of  E.  having  been 
such  at  the  time  of  the  sale,  that  if 
the  land  had  been  cried  out  to  him,  the 
executors  would  have  been  well  jus- 
tified in  executing  the  contract,  and 
there  being  no  mala  fides  on  the  part 
of  the  executors,  they  are  not  to  be 
held  liable  for  the  balance  of  the  pur- 
chase money.  Elliott  v.  Carter,  9 
Gratt.  541. 

c.   Devastavit  by  Infant. 

In  1856  an  infant  qualified  as  one  of 
the  administrators  of  a  decedent.  He 
paid  out  for  just  debts  all  the  assets 
that  came  to  his  hands,  but  did  not  ap- 
portion them  rateably.  In  1858  he 
turned  over  every  thing  in  his  hands 
to  his  coadministrator  and  left  the 
state.  In  1877  a  bill  was  filed  charg- 
ing him  with  devastavit.  He  pleaded 
infancy  and  the  bar  of  the  statute  of 
limitations.  Held  that,  being  an  in- 
fant and  innocent  of  fraud  or  tort,  he 
was  not  liable  for  the  alleged  devas- 
tavit, and  the  lapse  of  the  period  of 
limitation  would  bar  the  claim  against 
him  if  he  was  otherwise  liable.  Saum 
V,   Coffelt,  79   Va.   510. 

7.   Action  on  Bond, 
a.   Jurisdiction. 

If  a  decree  be  pronounced,  by  a  su- 
perior court  of  chancery,  against  an 
executor,  in  a  suit  brought  against  him 
and  his  securities;  but  without  charg- 
ing, or  exonerating  them  by  such  de- 
cree; and  the  executor  remove  out  of 
the  commonwealth,  without  satisfying 
the  same;  a  second  suit  may  be 
brought  against  him  and  them,  in  the 
superior  court  of  chancery  of  any  other 
district,  in  which  the  securities  reside, 
to  get  satisfaction  from  them.  Crutcher 
9.  Crutcher,  4  Munf.  457. 
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b.    Necessity  of  Preliminary  Judgment 
or  Deciiee. 

Prior  to  statutory  enactment,  it  was 
necessary,  after  a  judgment  against  an 
executor  or  administrator  in  his  official 
capacity,  to  establish  a  devastavit,  by 
means  of  a  second  suit  and  judgment 
de  bonis  propriis,  before  an  action 
could  be  maintained  against  the  sure- 
ties in  the  administration  bond.  Hairs- 
ton  V.  Hughes, -3  Munf.  568;  Catlett  v. 
Carter,  2  Munf.  24;  Gordon  v.  Justices 
of  Frederick,  1  Munf.  1;  Braxton  v. 
Winslow,  4  Call  308.  See  also,  Call  v. 
Ruffin.  1  Call  333;  Taylor  v.  Stewart, 
5  Call  520;  Allen  v.  Cunningham,  3 
Leigh  395. 

To  sustain  an  action  under  the  stat- 
ute, on  the  bond  of  administrators 
against  them  and  their  sureties,  it  is 
necessary  to  have  previously  obtained 
a  judgment  against  them  as  such,  on 
which  execution  issued,  and  was  re- 
turned unsatisfied;  and  these  facts  must 
be  proved  to  the  jury  by  proper  evi- 
dence. State  V.  Hudkins,  34  W.  Va. 
370,   12   S.   E.   495. 

Upon  the  death  of  an  administrator, 
after  he  has  recovered  a  judgment 
against  the  administratrix  of  another 
estate  for  a  debt  due  the  plaintiff's  in- 
testate, and  after  a  fi.  fa.  issued  thereon 
has  been  returned  nulla  bona,  the  ad- 
ministrator de  bonis  non,  in  order  to 
put  the  administration  bond  in  suit, 
need  not  bring  sci.  fa.  or  action  of 
debt  on  the  judgment  recovered  by 
the  first  administrator.  Allen  v.  Cun- 
ningham, 3   Leigh   395. 

After  a  judgment  against  an  execu- 
tor or  administrator  de  bonis  testatoris 
or  intestati,  and  a  return  of  nulla  bona, 
on  execution,  an  action  against  him 
alone,  on  his  administration  bond  could 
always  be  maintained  without  any  pre- 
vious suit  suggesting  a  devastavit. 
Meade  v.  Brooking,  3  Munf.  548. 

Although  in  the  case  of  a  creditor, 
the  demand  must  be  established  against 
the  executor  before  a  suit  can  be 
brought  on  the  administration  bond, 
yet  in  the  case  of  a  legatee,  a  suit  in 


equity  may  be  brought  upon  it  in  the 
first  instance,  because  the  decree  can 
be  made  so  as  to  operate  against  the 
executor  in  the  first  instance,  and  an 
account  of  the  assets  can  be  taken 
at  once.  Taliaferro  v.  Thornton,  6 
Call  21. 

The  sureties  of  an  executor  or  ad- 
ministrator can  not  be  sued  in  equity 
until  a  devastavit  is  fixed  upon  the 
principal  in  a  previous  suit  against 
him,  except  in  cases  where  from  some 
inevitable  necessity  a  creditor  is  obliged 
to  come  into  equity  in  the  first  instance 
against  the  principal;  and  then  to  pre- 
vent a  circuity  of  actions,  the  sureties 
should  be  made  parties.  Bacheldor  v, 
Elliott,  1  Hen.  &  M.  10. 

What  Constitutes  a  Devastavit — 
See  generally,  the  title  WASTE. 

Paying  debts  of  inferior  dignity  is 
not  a  devastavit,  if  the  executor  retains 
sufficient  assets  to  pay  those  of  higher 
rank.  Braxton  v,  Claiborne,  4  Call 
308. 

Sufficiency  of  Retum,^Where  a  fi. 
fa.  on  a  judgment  against  an  adminis- 
trator was  returned  "no  unadministered 
or  unincumbered  effects  found,"  it  was 
held,  that  this  was  a  sufficient  return 
to  entitle  the  plaintiff  to  an  action  on 
the  administration  bond.  Allen  v. 
Cunningham,  3  Leigh  395. 

But  a  judgment  against  an  executor 
or  administrator  as  such,  with  a  return 
on  the  execution  "that  he  has  removed 
out  of  the  state,"  is  not  sufficient  evi- 
dence of  a  devastavit,  to  ground  an 
action  on  the  bond  given  for  the  per- 
formance of  his  duty.  Turner  v,  Chinn, 
1   Hen.   &    M.   52. 

Proof  of  Return  Necessary. — Under 
the  W.  Va.  Code,  1887,  ch.  85,  §  23, 
providing  that,  "where  an  execution  on 
a  judgment  or  decree  against  a  per- 
sonal representative  is  returned  with- 
out being  satisfied,  there  may  be  forth- 
with brought  and  prosecuted  an  action 
against  the  obligor  in  any  bond  given 
by  such  personal  representative  for  the 
faithful  discharge  of  his  duties,"  proof 
of  the  issue   of  the  execution  and  of 
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its  return  unsatisfied  is  essential  to  a 
recovery  on  the  bond.  State  v.  Hud- 
kins,  34  W.  Va.  370,  12  S.  E.  495. 

c.    Time   within   Which   Action   Must 
Be  Brought 

The  statute  itself  prescribes  the  time 
within  which  an  action  may  be  brought 
against  the  sureties  on  an  executor's 
bond,  which  is  ten  years  after  the  right 
to  bring  the  same  shall  have  hrst  ac- 
crued. And  it  further  provides,  that 
the  right  of  action  of  a  person  obtain- 
ing an  execution  against  an  executor, 
or  to  whom  payment  or  delivery  of  es- 
tate in  the  hands  of  the  executor  shall 
be  ordered  by  a  court  acting  upon  his 
account,  shall  be  deemed  to  have  first 
accrued  from  the  return  day  of  such 
execution,  or  from  the  time  of  the  right 
to  require  payment  or  delivery  upon 
such  order,  whichever  shall  happen 
first.  Va.  Code,  1887,  §  2921;  W.  Va. 
Code,  1899,  ch.  104,  §  7,  p.  777;  Robert- 
son V.  Gillen waters,  85  Va.  116,  7  S. 
E.  371;  Morrison  v.  Lavell,  81  Va. 
519;  Ashbyv.  Bell,  80  Va.  811;  McCor- 
mick  V.  Wright,  79  Va.  524;  Sharpe  v. 
Rockwood,  78  Va.  24;  Leake  v.  Leake, 
75  Va.  792;  Tilson  v.  Davis,  32  Gratt. 
92;  Franklin  v.  Depriest,  13  Gratt.  257; 
Hoge  V.  Vintroux,  21  W.  Va.  1. 

Conclusiveness  of  Verdict  in  Prelim- 
inary Suit. — "Though  the  preliminary 
suit  is  necessary,  yet  the  verdict  and 
judgment  rendered  therein  will  not  be 
conclusive  evidence  to  entitle  the  plain- 
tiff to  a  judgment  against  either  the 
personal  representative  or  the  sureties 
in  the  bond.  It  serves  to  fix  the 
amount  of  the  claim;  but  with  the  re- 
turn of  nulla  bona  on  the  execution,  it 
makes  only  a  prima  facie  case  of  dev- 
astavit against  the  executor  or  admin- 
istrator, subject  to  be  rebutted  by  any 
evidence  or  pleas  which  might  have 
constituted  a  good  defense  in  an  action 
suggesting  a  devastavit."  Barton's 
Law  Pr.  (2d  Ed.)  169.  See  also.  Bush 
z\  Beale,  1  Gratt.  229. 

Upon  the  settlement  of  an  adminis- 
trator's accounts,  the  widow  of  the  in- 


testate took  from  the  administrator  a 
bond  for  the  balance  due  her  from  the 
estate.  More  than  ten  years  afterwards, 
she  brought  suit  against  the  sureties 
of  the  administrator,  he  having  died 
insolvent.  Held,  that,  whether  the  bond 
was  received  as  a  satisfaction  of  her 
interest  in  the  estate,  or  only  as  an 
acknowledgment  that  so  much  was  due 
her,  the  sureties  were  not  liable,  since, 
from  the  moment  the  bond  was  deliv- 
ered, a  right  of  action  accrued  to  her. 
which  was  barred  by  the  statute  of  lim- 
itations.   Tilson  V.  Davis,  32  Gratt.  92. 

d.  Right  of  Action  and  Grounds  There- 

for. 

Under  the  statute  against  fraudulent 
devises,  an  action  of  debt  lies  on  an 
executor's  bond,  for  a  creditor  claiming 
a  debt  from  the  executor's  estate,  aris- 
ing from  a  breach  of  the  condition  by 
the  executor  in  his  lifetime,  against  the 
executor's  devisees,  to  have  satisfaction 
out  of  the  land  devised.  Manns  v. 
Flinn,   10   Leigh  93. 

Under  the  provisions  of  1  Rev.  Code, 
ch.  104,  §  21,  an  action  can  not  be 
maintained  on  an  executor's  bond,  at 
the  relation  of  an  assignee  of  a  legatee 
of  a  decree  for  a  legacy;  such  action 
can  only  be  maintciined  at  the  relation 
of  the  person  who  has  the  legal  right 
to  the  debt.  Burnett  v.  Harwell,  3 
Leigh  89. 

e.  Liabilities  on  Administration  Bonds 
(1)   General  Nature  and  Extent  of  Lia- 
bilities. 

Where  the  court  has  power  to  take 
a  bond,  the  liability  of  the  obligors  is 
ascertained  from  the  bond  itself,  and 
not  from  the  order  of  the  court  recit- 
ing the  fact  of  its  execution.  Caskie  v. 
Harrison,  76  Va.  85. 

Where  a  testator  desired  security 
only  for  the  protection  of  a  particular 
legacy  by  bond  with  penalty  prescribed 
in  the  will,  but  the  order  of  court  and 
the  bond  were  in  the  usual  form  with- 
out noticing  the  testator's  desire,  the 
bond  will  render  the  executor  and  his 
bondsmen  liable  to  the  extent  of  the 
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full  penalty  of  the  bond,  for  any  fail- 
ure of  the  executor  faithfully  to  dis- 
charge the  duties  of  his  office.  Sharpe 
V.  Rockwood,  78  Va.  24. 

(2)    Liabilities  on  Joint  Bonds. 

Where  two  or  more  executors  or 
administrators  execute  a  joint  bond 
they  are  to  be  considered  as  standing 
in  the  relation  to  each  other  of  princi- 
pal and  surety,  each  being  considered 
as  principal  as  to  his  own  acts  and 
surety  as  to  the  transactions  of  his 
companion.  Morrow  v.  Peyton,  8  Leigh 
54;  Boyd  v.  Boyd,  3  Gratt  114;  Cox  v. 
Thomas,  9  Gratt.  312;  Caskie  v.  Har- 
rison, 76  Va.  85;  McCormick  v.  Wright, 
79  Va.  524;  Hooper  v.  Hooper,  29  W. 
Va.  276,  1  S.  E.  280.  Compare  Gibson 
V.  Beckham,  16  Gratt.  321;  State  v. 
Purcell,  31  W.  Va.  44,  67,  5  S.   E.  301. 

It  is  well  settled  that  one  adminis- 
trator can  not  be  charged  with  the 
wrong  of  his  companion,  or  be  made 
further  liable  than  for  the  assets  which 
came  to  his  hands.  Frazer  v.  Bevill, 
11  Gratt.  15,  citing  Morrow  v.  Peyton, 
8    Leigh   54. 

Thus,  where  there  are  two  or  more 
executors  or  administrators,  each  has 
a  several  right  to  receive  the  assets  of 
the  estate,  and  he  alone  is  consequently 
liable  for  what  is  so  received.  As  a 
general  rule,  therefore,  one  executor 
can  not  be  charged  with  a  devastavit  of 
his  companion  any  further  than  he  is 
shown  to  have  been  knowing  and  as- 
senting at  the  iime  to  the  devastavit. 
Merely  permitting  his  coexecutor  to 
possess  the  assets  without  knowing 
further  and  concurring  in  the  misap- 
plication does  not  render  him  respon- 
sible for  the  receipts  of  his  coexecutors. 
Caskie  v.  Harrison,  76  Va.  85;  Frazer 
V.  Bevill,  11  Gratt.  9. 

"But  when  one  of  the  executors  ac- 
tually or  tacitly  assents  to  a  misap- 
plication of  the  assets  by  the  other,  or 
knowing  of  an  intended  misapplication 
of  the  assets,  he  fails  to  interfere,  and 
loss  occurs,  when  by  the  exercise  of 
reasonable    diligence    he    might    have 


prevented  it,  he  thereby  renders  him- 
self responsible  as  a  principal  debtor 
for  such  default.  Caskie  v.  Harrison, 
76  Va.  85.  In  that  case  the  ruling  of 
Lord  Langdale  in  Williams  v.  Nixon, 
3  Beavan  472,  was  referred  to  where 
he  said:  'There  can  be  no  doubt  that 
if  an  executor  knows  that  the  moneys 
received  by  his  coexecutor  are  not  ap- 
plied according  to  the  trusts  of  the  will, 
and  stands  by  and  acquiesces  in  it  with- 
out doing  anything  on  his  part  to  pro- 
cure the  due  execution  of  the  trusts  of 
of  the  will,  in  respect  of  the  negligence, 
he  himself  will  be  charged  with  the 
loss.'  See  the  authorities  in  2  Lead. 
Cases  in  Eq.  (Ed.  1877),  p.  1,  1794,  et 
seq."  McCormick  v,  Wright,  79  Va. 
524. 

f.    Tho  Pleadings. 
(1)    Declaration, 
(a)    Parties, 
aa.    Plaintiflts. 

"The  action  of  debt  may  be  main- 
tained upon  bonds  executed  by  fidu- 
ciaries, such  as  executors,  administra- 
tors, guardians,  committees,  trustees 
and  receivers,  which  are  all  made  pay- 
able to  the  commonwealth  and  condi- 
tioned 'for  the  faithful  performance  of 
their  several  duties  by  the  various  offi- 
cers who  execute  them.  The  suit  is 
brought  in  the  name  of  the  common- 
wealth at  the  relation  of  the  claimant; 
but  the  relator  must  be  the  party  hav- 
ing the  legal  right  to  the  debt."  Bar- 
ton's Law  Pr.  (2d  Ed.)  166.  See  also, 
Allen  V.  Cunningham,  3  Leigh  395. 

In  an  action  upon  the  official  bond 
of  an  executor  against  himself  and  his 
sureties  for  a  devastavit,  upon  the  plea 
of  conditions  performed,  the  execution 
which  issued  on  the  decree  de  bonis 
testatoris  directed  the  sheriff  to  levy 
the  debt  of  the  goods  and  chattels  of 
B.  executor  of  L.,  instead  of  the  goods 
and  chattels  of  L.  in  the  hands  of  B.  to 
be  administered.  Held,  that  this  was 
an  error  of  form  and  not  of  substance, 
and  the  execution  having  been  returned 
"no  assets  in  the  executor's  hands,"  and 
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no  motion  having  been  made  to  quash 
it,  it  must  be  regarded  in  the  suit  as 
an  execution  against  the  executor  as 
such,  and  not  in  his  own  right.  Beal 
V.  Botetourt  Justices,  10  Gratt.  278. 

The  administrator  of  A.  recovered 
judgment  against  the  administratrix  of 
B.  for  a  debt  due  A.,  and  sued  out  a 
fi.  fa.  thereon,  which  was  returned  nulla 
bona.  The  administrator  of  A,  then 
died  and  administration  de  bonis  non 
of  A.'s  estate  was  granted.  Held,  that 
the  action  of  debt  on  the  administra- 
tion bond  of  B.'s  administratrix  lies  at 
the  relation  of  the  administrator  de 
bonis  non  of  A.,  and  not  at  the  rela- 
tion of  the  first  administrator  of  A., 
upon  the  construction  of  the  statute,  1 
Rev.  Va.  Code,  ch.  104,  §  63.  Allen  v. 
Cunningham,  3  Leigh  395. 

Under  1  Rev.  Va.  Code,  ch.  104,  §  21. 
an  action  can  not  be  maintained  on  an 
executor's  bond,  at  the  relation  of  an 
assignee  of  a  legatee  of  a  decree  for  a 
legacy;  such  action  can  only  be  main- 
tained at  the  relation  of  the  person 
who  has  the  legal  right  to  the  debt. 
Burnett  v.  Harwell,  3  Leigh  89. 

In  an  section  on  the  official  bond  of 
an  executor  against  one  of  his  sureties 
to  recover  the  amount  of  a  decree 
against  the  executor  rendered  in  favor 
of  the  trustee  of  a  woman,  the  trustee 
is  the  proper  relator  in  the  action. 
Calahan  v,  Depriest,  13  Gratt.  274. 

Creditors  of  Decedent — ^A  creditor 
of  2|  decedent,  who  has  obtained  a  de- 
cree de  bonis  testatoris  against  the  ex- 
ecutor, on  which  an  execution  has  is- 
sued, and  has  been  returned  nulla  bona, 
may  maintain  an  action  against  the  ex- 
ecutor, and  his  sureties,  on  the  ex- 
ecutorial bond.  Bush  v.  Beale,  1 
Gratt.  229;  Braxton  v.  Winslow,  4  Call 
308. 

The  statute,  1  Rev.  Va.  Code,  ch.  104, 
§  63,  p.  390,  authorizing  suits  on  execu- 
torial bonds  by  judgment  creditors,  ap- 
plies to  creditors  by  decree  as  well  as 
those  by  judgment.  Bush  v.  Beale,  1 
Gratt.  229.    It  is  expressly  so  provided 


by    Va.    Code,    1887,  §  2658;    W.  Va. 
Code,  1899,  ch.  85,  §  23,  p.  732. 
bb.  Defendant. 

In  a  suit  in  equity  by  the  legatees 
Against  the  personal  representatives  of 
the  sheriff,  of  his  deputy,  and  of  his 
official  sureties,  to  obtain  an  account- 
ing of  an  estate  administered  by  the 
sheriff's  deputy,  and  to  recover  a  bal- 
ance due,  it  was  not  necessary  to  make 
the  heirs  of  the  sheriff  and  the  deputy 
parties,  to  ascertain  whether  any  real 
estate  descended  to  them,  before  charg- 
ing the  sureties.  Dabney  v.  Smith.  5 
Leigh  13. 

All  the  sureties  in  the  official  bond 
of  an  executrix  should  be  parties  to  a 
suit  by  legatees  for  distribution,  or  a 
sufficient  reason  should  be  shown  for 
failing  to  make  them  parties,  before  a 
decree  is  made  against  one  of  them. 
Hutcherson  v.  Pigg,  8  Gr^tt,  220.  See 
also,  Hedrick  v,  Hopkins,  8  W.  Va. 
167. 

(b)  Allegations. 

aa.   Setting  Out  Official   Character  of 
Obligee. 

An  official  bond,  when  the  ground  of 
an  action,  ought  to  be  laid  in  the  dec- 
laration to  have  been  made  to  the  obli- 
gee in  his  official  character.  The  dec- 
laration should  also  manifest  in  what 
right  the  plaintiff  sues.  Cabell  v.  Hard- 
wick,  1  Call  345. 

bb.  Sufficiency  and  Amount  of  Assets 
and  Devastavit. 

In  an  action  on  an  stdministration 
bond,  the  declaration  must  aver  that 
assets  sufficient  to  pay  the  debt  came 
to  the  executor's  hands,  or  the  amount 
of  assets  that  came  to  his  hands,  and 
the  devastavit  thereof;  and  if  the  dec- 
laration contains  no  such  averment,  it 
is  bad  on  general  demurrer.  Burnett  v. 
Harwell,  3  Leigh  89. 
cc  As  to  Breach  of  Bcmd. 

In  a  suit  on  an  administration  bond, 
it  is  error  to  give  judgment  for  the 
plaintiff,  where  no  breach  of  the  condi- 
tion of  the  bond  is  stated  in  the  com- 
plaint, and  there  is  no  assignment  of 
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breaches  in  any  other  part  of  the  rec- 
ord.   Ward  V,  Fairfax  Justices,  4  Munf. 
494. 
dd.  Variance. 

Where '  a  declaration  on  an  execu- 
torial bond  alleges  the  recovery  of  a, 
judgment  de  bonis  testatoris  against 
the  executor,  and  an  execution  issued 
thereon,  with  return  of  nulla  bona,  the 
declaration  is  not  supported  by  the  in- 
troduction of  a  judgment  ags^inst  the 
executor  de  bonis  propriis,  and  where 
judgment  in  such  a  case  is  rendered 
against  an  obligor  in  the  bond,  upon 
such  evidence  by  the  court  in  lieu  of  a 
jury,  the  appellate  court  will  reverse 
the  judgment  and  dismiss  the  case 
without  remanding  it  for  a  new  trial. 
Crumbacker  v.  Seabright,  15  W.  Va. 
590. 

In  a  suit  upon  an  administration 
bond,  if  the  declaration  does  not  show 
that  the  plaintiffs  sue  as  justices  of  the 
court,  it  is  a  fatal  variance,  and  the 
administration  bond  cJin  not  be  given 
in  evidence.  Cabell  v.  Hardwick,  1 
Call  345.  See  Lewis  v.  Adams,  6  Leigh 
320,  330;  Gordon  v.  Justices  of  Fred- 
erick, 1  Munf.  8;  Taylor  v,  Stewart,  5 
Call  520. 
(2)  Pleas. 

In  an  action  on  the  official  bond  of 
an  executor  against  the  executor  and 
his  sureties  for  a  devastavit,  a  plea  that 
the  execution,  on  which  the  action  was 
based,  issued  irregularly  and  unlaw- 
fully after  the  expiration  of  more  than 
a  year  and  a  day  from  the  time  of  the 
decree,  without  any  previous  proceed- 
ing by  way  of  scire  facias  or  otherwise 
to  authorize  the  same,  presents  an  im- 
material issue.  Beale  v.  Botetourt  Jus- 
tices, 10  Gr^tt.  278. 
g.  Evidence. 
(1)  Presumption  and  Burden  of  Proof. 

A  decree  against  an  executor,  finding 
a  sum  of  money  in  his  hands  from  as- 
sets, is  prima  facie  evidence  against 
the  sureties  in  his  bond.  Crim  v.  Eng- 
land, 46  W.  Va.  480,  33  S.  E.  310. 

A  verdict  and  judgment   against  an 


executor  or  administrator  are  not  con- 
clusive evidence  against  his  surety;  nor 
are  they  conclusive  even  against  the 
party  against  whom  they  are  rendered, 
unless  they  are  pleaded  as  an  estoppel. 
Craddock  v.  Turner,  6  Leigh  116. 

(2)  Competency  and  Admissibility. 
Parol  Evidence. — In  an  action  for  a 

devastavit  by  a  creditor  of  a  testator 
against  the  executor  and  his  sureties, 
the  settled  account  of  the  executor  was, 
introduced,  which  showed  a  credit  td 
the  executor  of  money  paid  a  legatee. 
The  executor  proposed  to  show  by 
parol  proof  that  the  legatee  paid  was 
not  the  legatee  of  his  testator,  but  of 
a  person  of  whom  his  testator  was 
executor,  and  that  his  testator  had  re- 
ceived sufficient  assets  to  pay  the  leg- 
acy, but  had  not  done  it.  Held,  that 
the  fact  of  such  a  legacy  and  that  the 
executor's  testator  was  the  executor 
should  be  proved  by  the  will  and  the 
record  of  his  qualification,  and  that 
parol  evidence  was  inadmissible  for 
such  purpose.  Miller  v.  Catlett,  10 
Gratt.  477. 

(3)  Sufficiency. 

A  creditor  of  a  decedent  obtained  a 
judgment  against  the  administrators, 
and  brought  an  action  of  debt  upon 
the  administration  bond.  He  proved 
at  the  trial  that  one  of  the  adminis- 
trators, under  an  agreement  with  the 
surviving  partner  of  the  decedent,  had 
sold  partnership  effects  to  the  amount 
of  $408.76.  There  was  no  evidence  that 
the  amount  of  debts  due  from  the  part- 
nership was  ever  ascertained,  or  that 
any  settlement  of  the  partnership 
transactions  had  ever  been  made,  but 
it  was  proved  th^t  the  administrator 
had  exhibited  to  a  witness  a  statement 
of  partnership  debts  which  he  had 
paid,  amounting  to  about  $200,  thus 
leaving  a  balance  of  $200  unaccounted 
for  by  him,  one-half  of  which  balance 
exceeded  the  amount  of  the  judgment. 
Held,  that  the  administrator  was  liable 
on  his  bond.  Wayt  v.  Peck,  9  Leigh 
434. 
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(4)  Allegata  and  Probata. 

A  declaration  on  an  executorial  bond 
which  alleges  the  recovery  of  a  judg- 
ment de  bonis  testatoris  against  an 
executor  and  an  execution  issued 
thereon,  with  return  of  nulla  bona,  is 
not  sustained  by  the  introduction  of  a 
judgment  against  the  executor  de  bonis 
propriis.  Crumbackcr  v.  Seabright,  15 
W.  Va.  590. 
h.  Verdict. 

Where  the  defendant,  in  an  action  of 
debt  on  an  administration  bond,  pleads 
that  he  has  fully  administered  the 
goods  that  have  come  into  his  hands, 
and  the  plaintiff  replies  the  defendant 
had  more  than  enough  to  satisfy  the 
judgments  in  the  plea  mentioned,  the 
verdict  should  ascertain  the  value  of 
the  assets  unadministered.  Booth  v, 
Armstrong,  2  Wash.  301. 

L  Judgment. 

Foim. — Where  a  decree  is  granted 
against  an  executor  de  bonis  testatoris, 
when  it  should  h^ve  been  de  bonis 
propriis,  a  surety  can  not  take  advan- 
tage of  the  error.  Franklin  v.  De- 
priest,  13  Gratt.  257. 

When  Sufficiency  of  Assets  Fixed  as 
to  Sureties  by  Judgment  on  Bond. — A 
personal  decree  was  made  against  an 
administratrix  in  favor  of  the  dis- 
tributee of  an  estate,  of  which  her 
intestate  was  administrator,  without  an 
account  or  admission  of  assets  by  her, 
which  upon  appeal  was  for  this  cause 
reversed.  Previous  to  the  appeal,  in  an 
action  on  the  administration  bond,  a 
judgment  was  recovered  against  her 
sureties  for  the  amount  of  the  decree; 
and  upon  the  appeal  by  the  adminis- 
tratrix, the  sureties  filed  a  bill  to  enjoin 
the  judgment  against  them,  on  the 
ground  of  errors  in  the  decree  as 
against  the  estate  of  the  intestate  of 
the  administratrix;  and  in  their  bill 
they  charge  that  the  administratrix  had 
distributed  a  large  estate  among  the 
distributees  of  her  intestate;  and  they 
prayed  that,  if  the  decree  against  the 
administratrix  should  be  affirmed,  these 


distributees  should  be  compelled  to  re- 
lieve them.  Held,  that  though  the  per- 
sonal decree  against  the  administratrix 
should  be  reversed  for  want  of  propei 
evidence  of  assets  in  her  hands,  yet  as 
it  was  affirmed  as  against  the  estate  of 
her  intestate,  that,  as  to  the  sureties, 
the  sufficiency  of  the  assets  not  being 
denied  in  their  will  was  determined  b> 
the  judgment  against  them.  Wills  v. 
Dunn,  5  Gratt.  384. 

Equitable  Relief  against  Judgment— 
In  a  suit  on  an  administration  bond 
for  the  benefit  of  distributees,  two  of 
whom  were  the  administrators,  judg- 
ment was  rendered  for  the  whole 
amount  of  the  inventory  against  the 
executors  of  the  sureties  alone.  On  a 
bill  to  enjoin  this  judgment,  it  ap- 
peared by  the  ex  parte  settlement  of 
the  administrators  in  a  county  court 
that  a  considerable  part  of  the  estate 
had  been  bona  fide  disbursed  by  them, 
and  partly  to  some  of  the  distributees. 
Held,  that  relief  should  be  granted, 
although  no  defense  had  been  made  at 
law.    Wall  V.  Gressom,  4  Munf.  liO, 

Where  an  executor  has  confessed 
judgment  in  an  action  against  him  on 
his  official  bond,  he  can  not  be  relieved 
in  equity  against  such  judgment  on  the 
ground  that  he  has  fully  administered 
the  assets  of  the  estate.  Worsham  v. 
McKenzie,  1  Hen.  &  M.  342. 

8.  Remedy  in  Equity. 

General  Consideration. — A  bill  in 
equity  was  filed  in  favor  of  legatees 
against  the  personal  representatives  of 
a  deceased  executor  and  the  sureties 
and  representatives  of  deceased  sure- 
ties of  such  executor,  seeking  a  dis- 
covery of  assets  and  calling  for 
settlement  of  the  accounts  of  the  de- 
ceased executor,  charging  a  variety  of 
acts  of  maladministration  and  that  he 
had  died  insolvent,  and  claiming  t" 
subject  the  defendants  to  the  payment 
of  whatever  should  appear  to  be  due. 
The  defendants  demurred  to  the  bill. 
on  the  ground  that  the  remedy  for  the 
devastavit,  if  any,  was  at  law  and  n.it 
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in  equity.  The  demurrer  was  overruled 
by  the  unanimous  opinion  of  the  court. 
After  pointing  out  the  form,  condition, 
and  legal  effect  of  the  bond  required 
by  the  laws  of  Virginia,  and  adverting 
to  the  difficulty  of  the  courts  at  law  in 
establishing  a  devastavit  in  a  suit  upon 
the  bond  against  the  sureties  under 
the  local  procedure,  the  court  said: 
"But  widely  different  is  the  mode  of 
proceeding  in  a  court  of  equity. 
Wherever  a  case  occurs,  over  which  it 
has  jurisdiction,  it  may  at  once  con- 
vene all  the  parties,  however  remotely 
concerned  in  interest;  and  pending  the 
same  suit,  and  by  a  proceeding  form- 
ing a  part  thereof,  may  ascertain  the 
fact  whether  the  devastavit  has  been 
committed  or  not;  and  if  it  shall  ap- 
pear by  that  procedure  that  a  devasta- 
vit has  been  committed,  then,  and  not 
before,  will  it  subject  the  securities, 
although  they  have  all  along  been  held 
in  court  for  their  own  benefit,  to  at- 
tend to  investigations  in  which  they 
were  so  materially  interested.  There 
is,  however,  no  difference  in  this  re- 
spect between  courts  of  law  and  courts 
of  equity,  except  in  the  forms  of  their 
proceedings,  and  the  ability  which  is 
thereby  afforded  to  courts  of  equity  to 
give  relief  in  some  cases  where  courts 
of  law  could  not."  Spottswood  v.  Dan- 
dridge,  4  Munf.  289. 

Establishment  of  Demand  as  Condi- 
tion Precedent. — Although  in  the  case 
of  a  creditor  the  demands  must  be 
established  against  the  executor  before 
a  suit  can  be  brought  on  the  adminis- 
tration bond,  yet  in  the  case  of  the 
legatee,  a  suit  in  equity  may  be  brought 
upon  it  in  the  first  instance,  because 
decree  can  be  made  so  as  to  operate 
against  the  executor  in  the  first  in- 
stance, and  an  account  of  the  assets 
can  be  taken  at  once.  Taliaferro  v. 
Thornton,  6  Call  21.  Compare  Spotts- 
wood V,  Dandridge,  4  Munf.  289; 
Bacheldor  v.  Elliott,  1  Hen.  &  M.  10. 

Decree. — Where  the  settled  accounts 
of  an  administrator  show  that  assets 
sufficient  to  pay  all  of  the   intestate's 


debts  came  into  his  hands,  it  is  not 
premature  to  decree  against  his  sure- 
ties without  first  taking  accounts  in 
the  suit  on  the  bond.  Morrison  v, 
Lavell,  81  Va.  519. 

Where  a  suit  is  brought  against  an 
executor  and  his  sureties,  and  the  ex- 
ecutor confesses  assets,  a  decree  may 
be  entered  immediately  against  the  ex- 
ecutor, with  liberty  to  the  creditors  to 
proceed  against  the  sureties  by  mo- 
tion, if  necessary.  Jones  v,  Hobson,  2 
Rand.  483. 

In  a  bill  by  a  creditor  against  an 
administrator  and  his  sureties,  charg- 
ing a  devastavit  by  the  administrator, 
and  the  liability  of  his  sureties  for  it, 
though  some  of  the  sureties  insist  in 
their  answer  that  under  the  circum- 
stances one  of  the  sureties  is  liable  to 
the  others,  if  they  are  liable  to  the 
plaintiff,  though  there  is  a  decree  for 
the  plaintiff,  and  though  it  appears 
from  the  proofs  that  the  devastavit 
was  occasioned  by  a  payment  of  a 
debt  of  inferior  dignity  to  the  surety 
sought  to  be  charged,  yet  it  is  not  a 
proper  case  for  a  decree  between  the 
codefendants.  Allen  v.  Morgan,  8 
Gratt.  60. 

9.  Rights  and  Liabilities  of  Sureties. 

a.  Payment  by  Surety  as  Constituting 

Debt. 
Costs. — Where  a  surety  on  an  ad- 
ministrator's bond  pays  costs  decreed 
against  her  principal,  such  payment  be- 
comes a  debt  due  her  from  the  admin- 
istrator, and  bears  interest  as  any  other 
debt  against  him.  Garland  v.  Garland, 
2  Va.  Dec.  351. 

b.  Establishing  Fact  of  Suretyship. 

The  entry  in  a  "fiduciary  book,"  in 
which  Va.  Code,  1849,  ch.  132,  §  1,  and 
Code,  1860,  ch.  132,  §  1,  required  the 
clerk  of  the  court  to  keep  a  record  of 
personal  representatives  and  their 
sureties,  is,  in  the  absence  of  the  bond 
and  other  records,  which  were  lost 
during  the  war,  sufficient  to  show  the 
fact  of  the  s  tyship  of  the  persons 
named   therein.     Hinton   and    Richard- 
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son,    JJ.,    dissenting.      Timbcrlake    v. 
Jennings,  1  Va.  Dec.  741. 

c.  Scope  of  Liability  and  Duration. 
(1)  Limited  by  Terms  of  Bond 

The  liability  of  a  surety  in  the  bond 
of  an  administrator  or  executor  is  lim- 
ited by  the  terms  of  its  covenants,  and 
can  not  be  extended  by  implication. 
Hooper  v.  Hooper,  32  W.  Va.  526,  9 
S.  E.   937. 

The  securities  for  an  executor  and 
administrator  can  not  be  sued  in  equity 
until  a  devastavit  is  Hxed  upon  the 
principal,  in  a  previous  suit  against 
him,  except  in  cases  where,  from  some 
inevitable  necessity,  a  creditor  is 
obliged  to  come  into  equity,  in  the 
first  instance,  against  the  principal; 
and  then,  to  prevent  a  circuity  of  ac- 
tions, the  securities  should  be  made 
parties.  Bacheldor  v.  Elliott,  1  Hen. 
&  M.  10. 

Where  4n  executor  dies  without  any 
personal  representative,  a  court  of 
equity  may,  at  the  suit  of  a  legatee, 
and  without  any  previous  suit  having 
been  brought  against  the  executor  to 
convict  him  of  a  devastavit,  convene 
the  securities  of  the  executor,  or  their 
representatives,  and  the  persons  who 
would  be  interested  in  any  estate  which 
the  executor  may  have  left,  and  make 
the  securities  liable  for  any  misappli- 
cation or  wasting  of  the  assets  which 
may  be  established  in  the  progress  of 
such  chancery  suit.  Spottswood  v. 
Dandridge,  4  Munf.  289. 
(2)  EfiFect  of  New  Bond  and  Securi- 
ties. 

Indemnification  of  Sureties  on  Old 
Bond. — Where  administrators  are  re- 
quired to  give  a  new  bond  with  other 
sureties,  the  second  bond  relates  back 
to  the  time  of  their  qualification;  and 
if,  between  the  giving  of  the  two  bonds, 
any  cause  of  action  has  arisen  against 
the  sureties  on  the  earlier  bond,  the 
sureties  on  the  later  one  are  bound  to 
indemnify  them.  Lingle  v.  Cook,  32 
Gratt.  263.  Sec  ante,  "Requiring  New 
or  Additional  Bond,"  IV,  M,  2. 


In  a  proceeding  to  contest  the  pro- 
bate of  a  will,  an  appeal  was  taken 
from  the  judgment  of  the  county  court 
to  the  circuit  court.  The  executor  was 
immediately  appointed  curator,  under 
Code,  1860,  ch.  122,  §  24,  and  in  quali- 
fying as  such  gave  bond  with  the  same 
sureties  as  those  on  his  executorial 
bond.  After  a  dismissal  of  the  appeal, 
he  failed  to  settle  his  accounts  as  such 
fiduciary  and  was  required,  on  the  mo- 
tion of  his  sureties,  to  give  new  bonds 
with  new  sureties  both  as  curator  and 
as  executor,  under  chapter  132  of  the 
West  Virginia  Code  of  1860.  Held, 
that  the  second  bond  as  curator  was  a 
nullity,  his  functions  as  curator  havhig 
ceased  at  the  dismissal  of  the  appeal; 
that  the  sureties  in  the  first  curatorial 
bond  were  responsible  for  any  devasta- 
vit before  the  money  and  personal 
property  were  paid  and  made  over  to 
him  in  his  executorial  capacity;  and, 
that  the  sureties  in  the  second  execu- 
torial bond  were  liable  for  any  devas- 
tavit committed  by  him  as  executor, 
the  sureties  in  the  first  executorial 
bond  being  thereby  saved  hi^rmless. 
Perry  v.  Campbell,  10  W.  Va.  228. 
See  post,  "Release,  Discharge  or  Ex- 
oneration," IV,  M,  9,  c,  (5). 

(3)  Proceeds  of  Land  Sold  under  Au- 
thority of  Will. 

Under  the  former  provisions  of  the 
statute  concerning  executor's  bonds,  1 
Rev.  Va.  Code,  ch.  104,  §  21,  the  sure- 
ties of  an  executor  were  not  responsi- 
ble for  the  proceeds  of  land  sold  by 
him  under  a  power  in  the  testator's 
will.    Burnett  v.  Harwell,  3  Leigh  S9. 

A  testator  died  in  1836.  By  his  will. 
he  gave  certain  specific  and  general 
legacies,  and  then  directed  that  certain 
land,  and  his  personal  property  should 
be  sold,  which,  with  debts  due,  should 
be  a  fund  for  the  payment  of  his  debts. 
An  administrator  c.  t.  a.  qualified  and 
executed  a  bond  with  sureties,  the  con- 
dition of  which  only  bound  them  for 
the  faithful  administration  of  the  per- 
sonal  estate,  and  that  Jie  should  "de- 
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liver  all  the  legacies  contained  and 
specified  in  said  will."  He  sold  the 
land,  and  out  of  the  general  fund  paid 
debts;  but  upon  a  settlement  of  his 
accounts  was  largely  in  arrear.  Held, 
the  sureties  were  not  liable  for  the  due 
administration  of  the  land.  Murphy  v. 
Carter,  23  Gratt.  477. 
<4)  Devastavit  Where  Principal  Is 
Administrator  of  Debtor  and 
Creditor   Estates.  . 

Where  the  estate  of  one  decedent  is 
indebted  to  that  of  another,  and  the 
same  person  is  administrator  of  both, 
and  wastes  assets  of  the  debtor  estate, 
which  he  was  bound,  but  has  failed, 
to  pay  over  to  the  creditor  estate, 
the  sureties  for  his  due  administration 
of  the  creditor  estate  are  liable  for  such 
default  and  devastavit.  Morrow  v. 
Peyton,  8  Leigh  54;  Smith  v.  Gregory, 
26  Gratt.  248,  261,  265;  Caskie  v.  Har- 
rison, 76  Va.  85;  Steptoe  v.  Harvey,  17 
Gratt.  289,  311. 

But  the  sureties  for  the  due  adminis- 
tration of  the  debtor's  estate  are  also 
liable  for  such  waste.  Morrow  v.  Pey- 
ton, 8  Leigh  54,  76,  77,  78;  Smith  v. 
Gregory,  26  Gratt.  260.  This  rule  also 
holds  good  where  a  person  is  acting  in 
the  dual  character  of  administrator  and 
guardian.  Smith  v.  Gregory,  26  Gratt. 
248;  Morrow  v.  Peyton,  8  Leigh  54. 
<6)  Release,  Discharge  or  Exonera- 
tion. 
<a)  Discharge  of  Principal. 

Where  a  court,  during  the  same  term, 
appoints  an  administrator,  removes 
him  and  reappoints  him  with  additional 
administrators,  the  sureties  on  the  first 
bond  of  such  administrator  are  not  re- 
sponsible for  a  devastavit  of  the  admin- 
istrators. Lingle  v.  Cook,  32  Gratt. 
262. 
(b)  Effect  of  New  Bond  Being  Given. 

The  "other  good  security"  authorized 
to  be  required  by  1  Rev.  Va.  Code,  ch. 
104,  §  41,  is  not  in  lieu  of  the  former 
security,  but  in  addition  thereto,  and 
the  former  securities  are  not  thereby 
exonerated.     Atkinson   v.    Christian,    3 


Gratt.  448.     See  ante,  "Requiring  New 
or  Additional  Bond,"  IV,  M,  2. 

In  an  action  of  debt  on  an  adminis- 
tration bond,  the  sureties,  relying  upon 
a  new  bond  entered  into  upon  a  peti- 
tion filed  by  them  in  the  county  court, 
whereby  they  were  discharged  from 
liability,  pleaded  such  record  in  bar. 
Held,  that  the  plaintiff  was  entitled  to 
judgment,  because  the  record  only  re- 
cited that  the  motion  for  a  new  bond 
was  granted,  and  did  not  state  that  the 
new  bond  was  ever  entered  into.  Rob- 
inson V.  Williamson,  12  Leigh  93. 

(c)  Payment  of  Distributees  by  Note 
of  Principal. 

An  administrator,  being  indebted  to 
an  insane  distributee  of  his  intestate's 
estate,  gave  the  committee  of  such  dis- 
tributee his  bond  for  such  distributee's 
share  of  the  estate,  and  took  a  receipt 
reciting  that  the  note  of  the  adminis- 
trator had  been  received  for  the  amount 
of  such  indebtedness,  and  the  adminis- 
trator, in  a  subsequent  ex  parte  settle- 
ment of  his  accounts,  was  credited  with 
such  amount.  Held,  that  the  sureties 
ii^  his  administration  bond,  on  his  in- 
solvency, without  payment  thereof, 
were  liable  for  such  amount,  and  that 
the  bond  would  not  be  deemed  a  pay- 
ment. Hoge  V.  Vintroux,  21  W.  Va.  1; 
Sampson  v.  Goochland  Justices,  5 
Gratt.   240,  257. 

(d)  Retention  of  Property  by  Execu- 
tor or  Administrator  in  Other 
Capacity. 

If  a  decree  of  court  takes  property 
out  of  the  hands  of  an  administrator 
and  places  it  in  his  hands  as  commis- 
sioner of  the  court,  the  sureties  of  the 
administrator  are  thereby  as  completely 
discharged  from  liability  as  they  would 
have  been  if  the  administrator  and 
commissioner  were  different  persons, 
and  the  former  had  delivered  the  prop- 
erty to  the  latter  under  the  said  de- 
cree. Odell  V.  Howie,  ?7  Va.  361; 
Andrews  v.  Avory,  14  Gratt.  229.  Sec 
also,  Dillard  v.  Dillard,  77  Va.  820,  73 
Am.  Dec.  355. 
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If  an  administratrix  settles  her  ac- 
count as  such,  in  which  a  balance  is 
found  due  to  the  estate  of  the  intestate, 
and  then  she  qualifies  as  guardian  of" 
the  infant  children  of  the  intestate,  and 
receives  their  distributive  shares  into 
her  hands,  the  sureties  in  the  adminis- 
tration bond  are  absolved  from  the 
claim  of  the  distributees,  and  the  sure- 
ties in  the  guardian's  bond  are  bound 
to  them.    Myers  v.  Wade,  6  Rand.  444. 

"The  law  is  well  settled  that  where 
an  executor  or  administrator  having 
assets  in  his  hands,  becomes  the  guard- 
ian of  the  legatee  or  distributee  he 
may  elect  to  hold  the  share  of  such 
legatee  or  distributee  in  his  character 
of  guardian;  and  thus  while  he  charges 
this  sureties  in  the  guardian  bond  he 
exonerates  those  in  the  administration 
bond.  And  it  is  equally  well  settled, 
that  in  order  thus  to  shift  the  responsi- 
bility from  one  class  of  sureties  to  the 
other,  some  distinct  act  or  declaration 
is  necessary  on  the  part  of  the  executor 
or  administrator,  indicative  of  his  in- 
tention to  hold  the  fund  in  his  charac- 
ter of  guardian.  Myers  v.  Wade,  § 
Rand.  444;  Swope  v.  Chambers,  2 
Gratt.  319;  Alston  v.  Munf,  1  Brock. 
R.  266,  278;  note  6."  Smith  v.  Gregory, 
26  Gratt.  248.  As  to  the  necessity  of 
some  act  showing  such  transfer,  sec 
also,  Williams  v.  Sloan,  75  Va.  137. 

An  executor  who  has  wasted  the 
assets  can  not,  upon  his  subsequent 
qualification  as  guardian  relieve  his 
sureties  upon  his  executorial  bond  by 
electing  to  transfer  his  liability  as  ex- 
ecutor to  his  account  as  guardian. 
Smith  V.  Gregory,  26  Gratt.  248; 
Utterback  v.  Cooper,  28  Gratt.  233; 
Caskie  v.  Harrison,  76  Va.  85. 

"This  doctrine  has  of  course  no  ap- 
plication to  a  case  in  which  the  sur- 
viving partner,  being  also  executor,  has 
the  assets  actually  in  hand,  which,  not 
being  needed  for  partnership  debts, 
ought  to  be  paid  to  hinrself  as  executor. 
In  Morrow  v.  Peyton,  8  Leigh  54,  this 
court  held,  that  where  the  estate  of  one 


intestate  is  indebted  to  the  estate  of 
another  intestate,  and  the  same  person 
is  the  administrator  of  both,  and  wastes 
the  assets  which  he  ought  to  have  paid 
over  to  the  creditor  estate,  the  sureties 
for  the  due  administration  of  the  cred- 
itor estate  are  liable  for  the  misappli- 
cation." Caskie  v.  Harrison,  76  Va.  S5. 
"A  fiduciary  can  not  transfer  his 
mere  indebtedness  in  one  capacity  to 
himself  in  sjnother  capacity,  so  as  to 
exonerate  his  securities  in  the  one  and 
throw  the  burden  upon  his  securities 
in  the  other.  To  make  the  transfer 
valid  it  must  consist  of  something  more 
than  a  naked  liability;  it  must  be  sub- 
stantial assets,  if  made  by  an  insol- 
vent fiduciary.  *  *  *  But  if  the 
fiduciary  is  solvent  and  able  to  pay 
over  the  funds,  all  that  is  necessary  is 
for  him,  when  he  is  ordered  to  pay  it 
over,  or  when  the  law  would  authorize 
him  to  pay  it  over  to  a  third  person 
holding  the  fiduciary  character,  to 
make  his  election  and  manifest  it  by 
some  act,  direction  or  admission." 
Board  of  Education  v.  Cain,  28  W. 
Va.  758;  Gilmer  v.  Baker,  24  W.  Va.  92. 

(e)  Laches     in     Prosecuting    Action 
against  Principal. 

In  Roberts  v.  Colvin,  3  GratL  358, 
it  is  held,  that  the  lapse  of  time  during 
which  the  ward  was  prosecuting  a 
claim  against  the  administratrix  of 
the  guardian  furnishes  no  ground  for 
the  exoneration  of  the  surety;  the 
statute  of  limitations  not  applying  to 
the  case.  But  in  Morris  v.  Duke,  2 
Pgt.  &  H.  462,  citing  and  distinguishing 
Roberts  v.  Colvin,  3  Gratt.  358,  and 
Cookus  V.  Peyton,  1  Gratt.  431,  it  was 
held,  that  pendency  of  a  suit  by  those 
entitled  to  the  estate  against  the  ad- 
ministrator and  his  sureties,  to  which 
such  person  is  no  party,  is  no  excuse 
for  their  laches  in  prosecuting  their 
claim  against  him. 

(f)  Death— Joint  Obligation. 

If  a  bond  be  made  joint,  without 
fraud  or  mistake,  equity  will  not  charge 
the   executor   of   the   surety,   who  was 
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discharged  at  law,  by  his  death,  in  the 
lifetime  of  the  principal.  Aliter,  if  the 
lending  had  been  to  both.  Harrison 
V.   Field,  2  Wash.  136. 

Proceedings  to  Enforce  Exonera- 
tion.— A  surety,  whose  principal  is 
dead,  may  file  a  bill  quia  timet  against 
the  creditor  ^nd  the  executor  of  the 
debtor,  to  compel  the  latter  to  pay  the 
debt  so  as  to  exonerate  the  surety 
from  responsibility.  He  may  enforce 
for  his  exoneration  any  lien  of  the 
creditor  on  the  estate  of  his  principal, 
and  may  bring  any  suit  in  equity  which 
the  creditor  could  bring,  for  a  settle- 
ment of  the  administration  account  on 
the  estate  of  the  deceased,  and  for  the 
administration  of  the  assets,  whether 
legal  or  equitable;  but  the  creditor 
must  be  a  party  that  he  may  receive 
the  money  when  it  is  recovered.  Ste- 
phenson V.  Taverners,  9  Gratt.  398. 

(6)  Liability  of  Sureties  of  Public 
Administrator  after  Expiration  of 
Office. 

Where  the  administration  of  a  de- 
cedent's estate  was  committed  to  a 
sheriff  under  the  statute,  and  the  ad- 
ministration was  conducted  by  his 
deputy,  it  was  held  that  both  the 
sheriff  and  his  sureties  were  responsi- 
ble for  the  administration  of  the  deputy 
after,  as  well  as  before,  the  expiration 
of  the  sheriff's  office.  Dabney  v. 
Smith,  "is  Leigh  13.  See  ante,  "Appoint- 
ment, Qualification  and  Tenure  of  Of- 
fice," n. 

d.  Conditions  Precedent  to  Proceedings 
against  Sureties. 

Fixing  Devastavit. — The  sureties  of 
an  executor  or  administrator  can  not 
be  sued  in  equity  until  a  devastavit 
is  fixed  upon  the  principal  in  a  previous 
suit  against  him,  except  in  cases  where, 
from  some  inevitable  necessity  a  cred- 
itor is  obliged  to  come  into  equity,  in 
the  first  instance,  against  the  princi- 
pal; and  then,  to  prevent  a  circuity  of 
actions,  the  sureties  should  be  made 
parties.    B^cheldor  v,  Elliott,  1  Hen.  & 


M.  10.  See  also,  ante,  "Scope  of  Lia* 
bility  and 'Duration,"  IV,  M,  9,  c. 

It  seems,  that  the  executor  or  ad- 
ministrator must  be  convicted  of  a 
devastavit,  by  a  verdict  in  a  second 
suit,  finding  rtiat  "he  has  wasted  the 
assets,"  or  "h^s  eloigned,  disposed  of, 
and  converted  the  same  to  his  own 
use,"  before  an  action  can  be  sustained 
against  the  sureties.  Catlett  v.  Carter, 
2  Munf.  24. 

A  verdict  and  judgment  against  an 
executor  or  administrator  are  not  con- 
clusive evidence  against  his  surety; 
nor  are  they  conclusive  even  against 
the  p^rty  against  whom  they  are  ren- 
dered, unless  they  are  pleaded  as  an 
estoppel.  Henrico  Justices  v.  Turner, 
6  Leigh  116. 

Before  the  act  of  February  7th,  1814, 
"concerning  executors  and  administra- 
tors" (Sess.  Acts  of  1813,  ch.  13,  p. 
40),  a  decree  in  chancery  against  an 
executor  or  administrator,  directing 
him  to  pay  a  debt  of  his  testator,  or 
intestate,  out  of  the  assets  in  his  hands 
to  be  administered,  with  a  fieri  facias 
and  return  of  nulla  bona,  was  not  suffi- 
cient evidence  of  a  devastavit  to  au- 
thorize an  action  against  the  securities 
in  the  administration  bond;  but  it  was 
necessary  to  bring  a  previous  suit 
against  the  executor  or  administrator, 
suggesting  the  devastavit.  Gordon  v. 
Justices  of  Frederick,  1  Munf.  1; 
Meade  v.  Brooking,  3  Munf.  548; 
Catlett  V.  Cairter,  2  Munf.  24;  Moore 
V,  Ferguson,  2  Munf.  421. 

Order  of  Reference. — Where  a  plain- 
tiff had  the  right  to  sue  in  equity  be- 
cause the  administrator  had  failed  to 
make  the  settlements  required  by  law, 
'had  wasted  the  assets  and  become  in- 
solvent, making  a  resort  to  his  sureties 
necessary,  zind  having  the  right  to  sue, 
upon  the  confession  of  assets  sufficient 
to  pay  the  debt  demanded,  it  was  held, 
that  an  order  of  reference  was  wholly 
unnecessary,  but  decree  could  go  at 
once.  Thompson  v.  Nowlin,  51  W. 
Va.  346,  41  S.  E.  178,  citing  Hale  v. 
White,  47  W.  Va.  700,  35  S.  E.  884. 
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Where  There  Is  an  Allegation  of  No 
Estate. — ^Wherc  bill  alleges  that  prin- 
cipal has  no  estate,  and  the  allegation 
16  not  denied,  but  is  proven,  it  is  not 
error  to  decree  at  once  against  t^he 
estate  of  the  surety.  Jones  v.  Degge, 
84  Va,  685,  5  S.  E.  799;  Penn  v.  Ingles, 
82  Va.  65. 
IC.  Proceedings  by  Sureties. 

A  surety  in  a  bond  having  paid  to 
the  creditor  the  amount  of  a  judgment 
against  him  thereupon,  may  lile  a  bill 
in  equity  (without  having  made  a  mo- 
tion or  brought  any  action  at  law) 
against  the  administrator  and  heirs  of 
the  principal  obligor;  for  the  purpose 
of  establishing  his  demand;  of  having 
an  account  of  the  personal  and  real 
estates;  and  of  being  permitted  to 
stand  in  t'he  place  of  the  obligee  in  the 
bond,  so  as  to  be  paid  out  of  the  real 
estate  in  default  of  the  personal. 
Tinsley  v.  Oliver,  5  Munf.  419. 

N.  RESORT  TO  COURT  FOR  DI- 
RECTION  AND   ADVICE. 

If  an  executor  or  administrator  with 
the  will  annexed  is  embarrassed  in  the 
performance  of  his  duty,  on  account  of 
doubt,  as  to  the  true  meaning  of  the 
will,  he  has  a  right  to  file  a  bill,  asking 
rhe  court  to  construe  the  will  in  ad- 
vance of  his  action  on  his  own  con- 
struction, so  as  to  avoid  the  hazard  of 
litigation.  But  if  'he  is  seeking  merely 
the  construction  of  a  clause  in  the  will, 
which,  in  the  actual  condition  of  the 
estate  as  shown  by  his  bill,  is  not  a 
present  embarrassment  to  him  in  the 
performance  of  his  duties,  and  prob- 
ably never  will  be,  the  court  ought  to 
dismiss  his  bill  on  demurrer.  Rexroad 
V.  Wells,  13  W.  Va.  812.  See  also, 
Young  V.  Cabell,  27  Gratt.  761. 

The  executor  or  administrator  may 
apply,  by  a  proper  proceeding,  to  a 
court  of  equity  for  its  aid  and  relief, 
when  he  finds  the  affairs  of  his  testator 
or  intestate  so  much  involved  that  he 
can  not  safely  administer  the  estate 
except  under  the  direction  of  the 
eourt.     In   such   case   it   is    competent 


for  him  to  institute  a-  suit  against  the 
creditors  of  the  estate,  generally,  for 
the  purpose  of  having  all  their  claims 
adjusted,  and  a  final  decree  settling  the 
order  and  payment  of  the  s^ssets.  The 
court  will  also  lend  its  aid  and  relief, 
in  a  proper  case,  under  such  special 
circumstances  as  show  that  injustice 
will  be  done  to  the  personal  represent- 
ative, or  injury  result  to  the  estate,  if 
such  aid  and  relief  be  refused.  Hanna 
V.  Galford,  55  W.  Va.  160,  47  S.  E.  359. 
An  administrator  with  the  will  an- 
nexed having  in  his  possession  slaves 
of  his  testator  and  being  in  doubt 
whether  they  are  emancipated  by  the 
will,  may  come  into  equity,  making 
tftie  legatees  and  next  of  kin  of  the 
testator  parties,  and  ask  the  court  to 
construe  the  will.  And  in  this  suit, 
the  court,  being  of  opinion  th^t  the 
slaves  are  emancipated  by  the  will, 
may  decree  in  their  favor,  and  direct 
that  they  be  freed.  Osborne  v.  Taylor, 
12  Gratt.  117. 

0.  ACTIONS  BY  OR  AGAINST 
PERSONAL  REPRESENTA 
TIVES. 

See  generally,  the  title  ACTIONS, 
vol.   1,  p.   122. 

1.  Actions  by  Executors  or  Adminis- 

trators, 
a.  Jurisdiction  and  Venue. 

A  devisee  of  nearly  all  the  estate  of 
a  principal  debtor,  gave  a  bond  to  in- 
demnify the  estate  of  the  surety  against 
the  debt;  in  which  bond  one  of  tlie 
executors  of  the  surety  bound  himself, 
in  his  individual  character,  as  surety 
for  the  said  devisee.  The  creditor, 
afterwards,  obtained  a  judgment,  in  the 
federal  court,  against  the  said  execu- 
tors; one  of  whom,  the  same  who  was 
co-obligor  in  the  bond  of  indemnity, 
paid  off  tlie  judgment  The  bond  being 
in  the  possession  of  one  of  the  obligees, 
who  resided  out  of  the  state,  and  re- 
fused to  let  them  have  it,  the  executors 
brought  a  suit  in  chancery,  against  the 
devisees,  the  plaintiffs  and  defendant 
being  all  citizens  and  residents  of  this 
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state,  to  recover  of  him  the  money  so 

paid;   and  the  court's  jurisdiction   was 

sustained.       Cabell     v.     Megginson,     6 

Munf.  202. 

b.  Capacity  and  Right  to  Sue. 

<1)    General   Consideration. 

The  executor  or  administrator  is  the 
proper  representative  of  the  personal 
estate  of  a  decedent,  and  generally  all 
suits  in  relation  thereto  should  be 
brought  by  him.  Richardson  v.  Done- 
hoo,  16  W.  Va.  685. 

Qualification  a  Condition  Prece- 
dent.— "To  sue  or  be  sued  he  must 
have  qualified  within  the  state  where 
the  suit  is  brought;  nor  can  he  (unless 
he  has  qualified  here)  even  sue  jointly 
with  one  who  has  qualified  within  the 
state."  Barton's  Law  Pr.  (2d  Ed.) 
244;  Watson  v.  Pack,  3  W.  Va.  154. 

Joinder. — An  administration  granted 
in  another  state  docs  not  give  the  ad- 
ministrator appointed  there  a  right  to 
sue  jointly  with  an  administrator  ap- 
pointed in  Virginisi.  Dickinson  v.  Mc- 
Craw,  4  Rand.  158.  See  post,  "Foreign 
Executors   and   Administrators,"  VIII. 

The  representatives  of  two  deceased 
persons  can  not  be  joined  in  the  same 
action,  although  the  undertaking  of  the 
testators  mig'ht  have  been  joint  and 
several.  Grymcs  v.  Pendleton,  4  Call 
130. 

Joint  Administration — Consent  of 
Coexecutor. — If  one  of  two  executors 
take  2^  bond  to  himself  as  executor  of 
the  testator,  without  mentioning  the 
other,  his  exeeutor  may  sue  upon  it, 
notwithstanding  the  other  executor 
survived  him,  and  acted  as  such,  and 
gave  no  assent  to  the  institution  of  the 
suit.     Pulliam  v.  Johnson,  4  Munf.  71. 

An  administrator  not  having  settled 
his  accounts  nor  paid  the  debts  of  the 
estate,  but  squandered  the  fund,  and 
being  insolvent,  may  be  sued  in  chan- 
cery, and  it  is  proper  in  such  suit,  to 
save  a  multiplicity  of  suits  to  join  his 
sureties.  Thompson  v,  Nowlin,  51  W. 
Va.  346,  41  S.  E.  178;  Hale  v.  White, 
47  W.  Va.  700,  35  S.  E.  884;  Beverly 
V,  Rhodes,  86  Va.  415,  10  S.  E.  572. 


Concerning      Partnership     AfiFairs. — 

The  personal  representative  of  a  de- 
ceased partner,  ^s  a  general  rule,  is 
the  only  person  who  has  the  right  to 
sue  the  surviving  partner  for  an  ac- 
count of  the  partnership  affairs;  but, 
under  special  circumstances,  a  dis- 
tributee, legatee  or  creditor  of  the 
decedent  may  file  a  bill  against  the 
personal  representative  of  the  dece- 
dent and  the  surviving  partner.  Cpn- 
rad  V,  Fuller,  98  Va.  16,  34  S.  E.  893, 
5  Va.  Law  Reg.  686. 

Suit  on  Bond  Where  He  Is  an 
Obligor. — Where  an  administrator  is 
one  of  the  obligors  in  a  bond  for  the 
payment  of  a  sum  of  money  to  the 
decedent,  he  can  not  maintain  an  action 
against  his  co-obligors  to  enforce  the 
payment  of  the  money.  Rodes  v. 
Rodes,  24  Gratt.  256. 

On  Bond  Executed  to  Deceased  Ex- 
ecutor.— ^An  administrator  may  declare 
in  the  debet  and  detinet  on  a  bond 
executed  to  himsdf  as  such,  and  his 
executor  or  administrator  has  the  right 
to  bring  an  action  upon  it  Bowdcn  v. 
Taggart,  3  Munf.  513. 

On  Bond  Payable  to  Himself. — A  de- 
cree authorized  an  executor  to  lend 
money  belonging  to  his  testator's  es- 
tate on  real  estate  as  security,  to  take 
bonds  in  his  own  name  as  executor, 
the  interest  to  be  paid  semi-annually, 
and  the  principal  when  he  should  re- 
quire, and  to  hold  and  account  therefor 
as  executor.  Held,  that  he  was  en- 
titled to  sue  on  the  bonds  without  any 
further  order  of  the  court  directing 
him  to  collect  the  money.  Cabell  v. 
Cox,  27   Gratt.  182. 

Joinder  of  Heirs. — An  administrator 
and  heir  of  a  decedent  can  not  maintain 
an  action  in  equity  for  money  alleged 
to  be  due  the  decedent's  estate.  Grave- 
ley  V,  Gravely,  84  Va.  145,  4  S.  E.  218. 

(2)   Particular  Grounds. 

Injury  to  Testator  by  Malfeasance. — 
Quaere:  Whether  an  action  upon  the 
case  lies  in  favor  of  an  executor  of  a 
person  injured  by  the  malfeasance  in 
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office  of  the  clerk  of  a  court.  Monroe 
V.  Webb,  4  Munf.  73. 

To  Recover  Balances  Due  Individ- 
ually from  Estate. — Under  Va.  Code, 
§  2668,  declaring  th^t  a  devisee  may  be 
sued  in  equity  by  any  creditor  to  whom 
a  claim  is  due,  for  which  the  estate  is 
liable,  or  for  Which  the  devisee  is  lia- 
ble, in  respect  to  the  estate,  an  execu- 
tor was  entitled  to  maintain  a  bill 
against  devisees  in  wliich  it  was  alleged 
that  on  the  settlement  of  his  accounts 
a  sum  was  found  due  him  from  the 
estate,  and  that  no  assets  remained  in 
his  hands.  LeavelJ  v.  Smith,  99  Va. 
374,  38  S.  E.  202. 

Guardian  of  Decedent's  Wife  for  Kb- 
tate  of  Latter. — It  seems  that  the 
executor  or  administrator  of  a  husband, 
who  had  survived  his  wife,  but  had 
never  taken  administration  on  her  es- 
tate, may  sue  the  guardian  of  the  wife 
for  her  estate  committed  to  him. 
Templeman  v.  Fauntleroy,  3  Rand.  434. 
(8)  Particular  Actipns  or  Proceedings. 

Debt  on  Replevin  Bond. — See  gen- 
erally, the  title  DEBT,  THE  ACTION 
OF,  vol.  4,  p.  269;  FORTHCO.NflNG 
AND  DELIVERY  BONDS. 

Executors  may  maintain  an  action 
of  debt  upon  a  three  months'  replevy 
bond  payable  to  their  testator.  Booker 
V.  M'Roberts,  1  Call  243. 

Foreclosure  of  Mortgage. — The  ex- 
ecutors of  the  mortgagee  of  slaves,  and 
not  the  heir,  should  bring  the  bill  to 
foreclose,  and,  if  there  be  no  executors 
or  administrators,  it  should  be  sug- 
gested, and  the  children  of  the  mort- 
gagee s*hould  be  made  parties. 
Harrison  v.   Harrison,  1  Call  419. 

Suit  against  Legatees  for  Contribu- 
tion.— If  without  fraud  or  collusion,  a 
decree  be  rendered,  by  a  court  of  com- 
petent jurisdiction,  against  an  executor, 
he  may  bring  his  suit  in  equity  against 
the  legatees,  for  contribution  to  satisfy 
such  decree,  without  paying  the  money 
himself;  and  without  having  appealed 
to  a  superior  court,  though  requested 
and  advised  to  do  so.  Bower  v.  Glen- 
dening,  4  Munf.  219. 


Unlawful  Detainer. — A,  of  New 
York,  the  owner  of  a  tract  of  one  hun- 
dred and  eighty-five  and  one-half  acre 
of  land  in  X  county,  by  a  sufficienr 
writing,  constituted  D,  a  resident  of 
said  county,  his  attorney  in  fact,  to  sell 
and  convey  the  same.  D.  sold  and  con- 
veyed the  land  to  B,  who,  being  unable 
to  pay  for  it,  reconveyed  it  to  D,  attor- 
ney in  fact  for  A.  After  the  death  of  A, 
D  conveyed  the  land  to  C,  executor  of 
the  last  will  and  testament  of  A,  his 
heirs  and  assigns.  Held,  that  C,  ex- 
ecutor of  A,  could  maintain  an  action 
of  unlawful  detainer  for  said  land;  the 
will,  if  any,  not  having  been  reprobated 
in  X  county  of  this  state,  and  the 
words  "executor  of  the  last  will  and 
testament  of  A,"  in  said  deed  of  D  be- 
ing merely  descriptio  personarum. 
Bulkley  v.  Sims,  48  W.  Va.  104,  35  S. 
E.  971. 

Writ  of  Error. — It  is  a  general  rule, 
that  no  person  can  bring  a  writ  of 
error,  who  is  not  a  party  or  privy  to 
the  record;  but  the  right  to  bring  the 
writ  of  error  in  case  of  the  death  of 
the  party,  against  whom  the  judgment 
was  rendered,  will  be  in  the  personal 
representative  without  a  revival  of  the 
judgment,  because  the  personal  rep- 
resentative stands  in  the  shoes  of  the 
deceased,  and  the  same  rights,  as  his 
intestate  had,  with  reference  to  the 
judgment.  Phares  v.  Saunders,  18  W. 
Va.  336. 

(4)  Right  to  Sue  in  Representative  or 
Individual  Capacity. 

A  testator,  shortly  before  his  death, 
gave  his  wife  certain  bank  notes  to 
hold  until  he  should  get  well.  After 
his  death,  she  refused  to  deliver  them 
to  the  executor.  Held,  that  the  cause 
of  action  not  having  occurred  until  the 
death  of  the  testator,  the  executor  was 
entitled  to  sue  for  the  money  in  his 
own  name  or  as  executor.  Lawson  v. 
Lawson,  16  Gratt.  230,  80  Am.  Dec.  702. 
See  also,  Vanderwerken  v.  Glenn,  85 
Va.  9,  6  S.  E.  806. 

In  Spooner  v.  Hilbish,  92  Va.  338,  23 
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S.  E.  751,  it  is  said:  "The  plaintiff 
being  both  a  creditojr  and  the  personal 
representative  of  the  debtor,  he  might 
have  brought  the  suit  in  his  own  right 
as  creditor  and  made  himself  in  his 
fiduciary  character  a  party  defendant. 
Rodes  V,  Rodes,  24  Gratt.  256;  Boothe 
V.  Kinsey,  8  Gratt.  560.  He  chose  to 
bring  the  suit  in  his  dual  character  of 
creditor  and  personal  representative, 
as  was  done  in  Shields  v.  Anderson,  3 
Leig^  729.  In  this  there  was  no  error, 
and  certainly  not  under  the  allegations 
of  the  bill.  See  Spoon  v.  Smith,  36  S. 
C.  588,  15  S.  E.  801,  and  Werts  v. 
Spearman,  22  S.  C.  217." 

Failure  of  Administrator  to  Sue — 
Hight  of  Creditors. — Where  the  per- 
sonal representative  of  a  decedent  has 
failed  to  institute  the  suit  prescril^/ed 
by  W.  Va.  Code,  1868,  ch.  87,  §  7,  to 
'ascertain  outstanding  claims,  any  cred- 
itor may  prosecute  that  action  after 
the  expiration  of  six  months  from  the 
qualification  of  such  personal  repre- 
sentative, whether  he  has  obtained 
judgment  on  his  claim  or  not.  Broder- 
ick  V.  Broderick.  28  W.  Va.  378. 

(5)   Revivor  of  Actions. 

See  generally,  the  title  ABATE- 
MENT, REVIVAL  AND  SUR- 
VIVAL, vol.  1,  p.  2. 

Upon  the  death  of  a  surviving  ex- 
ecutor, it  was  held  competent  and 
proper  to  revive  the  suit  in  the  name 
of  the  administrator  de  bonis  non  of 
the  testator,  he  being  invested  by  law 
with  the  right  to  prosecute  it.  Bell 
V,  Humphrey,  8  W.  Va.  5. 

A  proceeding  having  been  instituted 
under  the  9th  section  of  the  act  of  Feb- 
ruary 23,  1835,  Sess.  Acts,  p.  82,  in  re- 
lation to  the  Upper  Appomattox  Com- 
pany, for  the  purpose  of  recovering 
damages  to  land  occasioned  by  the  im- 
provement of  the  company.  The  jury 
returned  their  verdict  ascertaining  the 
damages;  a«id  the  company  filed  ex- 
ceptions, and  obtained  a  continuance 
of  the  cause;  and  then  the  plaintiff 
died.      Held,    the    proceeding    may    be 


revived  by  the  proper  party  against  the 
company.  The  administrator,  and  not 
the  heirs  of  the  plaintiff,  is  the  proper 
party  to  revive  the  proceeding.  Upper 
Appomattox  Co.  v,  Hardings,  11 
Gratt.  1.  . 

(6)  Averment  and  Proof  of  Represent- 
ative Capacity. 

Where  one  sues  as  exg^cutor  or  ad- 
ministrator, or  in  other  representative 
character,  there  need  be  no  proof  of 
his  appointment  or  authority,  unless  a 
plea  denies  it.  A  plea  to  the  merits  ad- 
mits the  right  of  the  plaintiff  to  sue  as 
he  does.  McDonald  v.  Cole,  46  W.  Va. 
186,  32  S.  E.  1033. 

"The  defense  makes  the  point  that, 
under  the  plea  of  non  assumpsit,  it 
I  rested  on  the  plaintiff  to  prove  that  he 
had  been  legally  appointed  administra- 
tor. This  position  can  not  be  sus- 
tained. There  is  a  plea  distinctively 
called  in  the  books  on  common  law 
pleading,  a  plea  of  "ne  unques  execu- 
tor" (or  "administrator") — "never  ex- 
\  ecutor."  It  must  be  used  where  it  is 
intended  to  deny  the  right  of  the  person 
to  sue  as  executor  or  administrator, 
else  his  capacity  to  sue  as  such  is  ad- 
mitted." McDonald  v.  Cole,  46  W.  Va. 
186,  32  S.  E.  1033. 

Allegation  of  Representative  Char- 
acter.— In  a  bill  in  equity  by  an  exec- 
utor, as  such,  he  oug'ht  to  describe  him- 
self as  the  executor  of  his  testator. 
Capehart  v.  Hale,  6  W.  Va.  547. 

Necessity  of  Profert  or  Production 
of  Letters. — Where  an  administrator 
brings  a  suit,  he  is  not  bound  to  pro- 
duce the  evidence  of  his  administra- 
tion, unless  notified  that  it  will  be  re- 
quired.    Hughes  V,  Clayton,  3  Call  554. 

c.     Effect    of    Action    on     Limitation 
against  Claims. 

See  post,  "Limitations  and  Laches," 
IV,  O,  3. 

When  an  administrator  or  executor 
sues  in  equity  to  convene  the  creditors 
of  the  estate  and  administer  its  assets 
for  the  benefit  of  all  the  creditors,  the 
statute     of    limitation     stops     running 
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against  their  debts  at  the  commence- 
ment  of  the  suit  for  the  purposes   of 
that   case.      Rowan   v.    Chenoweth,    49 
W.  Va.  287,  38  S.  E.  544. 
d.    Bill,    Declaration    and    Subsequent 

Pleadings. 
(1)  Mode  of  Describing  Personal  Rep- 
presentative. 

In  a  bill  in  equity  preferred  by  an 
executor,  as  such,  he  ought  to  describe 
himself  as  the  executor  of  his  testator. 
Capehart  v.  Hale,  6  W.  Va.  547. 

Where  a  declaration  commenced  in 
the  name  of  the  plaintiff  as  executor  of 
the  testator,  but  charged  that  the  de- 
fendant w^s  indebted  to  the  plaintiff 
and  promised  to  pay  the  plaintiff,  it 
was  held,  on  demurrer,  that  the  allega- 
tions should  be  construed  as  referring 
to  the  plaintiff  in  his  character  of  ex- 
ecutor. Lawson  v.  Lawson,  16  Gratt. 
230,  80  Am.  Dec.  702. 

Upon  an  obligation  to  A  by  the  name 
of  executor  of  B,  the  action  should  be 
brought  by  A  in  his  individual  charac- 
ter, and  he  ought  regularly  to  declare 
in  the  debet  and  detinet;  but  though 
the  declaration  be  in  the  detinet  only, 
it  will  not  be  held  bad  for  this  cause. 
The  allegation  of  the  debet  is  such 
mere  matter  of  form,  that  the  omission 
will  be  disregarded  even  on  special  de- 
murrer. Bailey  v,  Beckwith,  7  Leigh 
604. 

(a)  Allegations  as  to  Nonpasnnent  of 
Debt. 

In  an  action  by  a  surviving  executor 
for  a  debt  due  to  the  testator  in  his 
lifetime,  if  the  declaration  charge  that 
the  debt  was  not  paid  to  the  plaintiff, 
without  charging,  also,  that  it  was  not 
paid  to  the  testator,  nor  to  either  of  the 
coexecutors,  the  defect  is  fatal,  and  not 
cured  by  verdict.  Buckner  v,  Blair,  2 
Munf.  336. 
(S)  Parties. 

To  the  bill  of  an  executor  to  obtain 
specific  execution  of  a  contract  for  the 
sale  of  land,  the  heir,  upon  whom  the 
legal  title  descended,  or  the  devisee  to 
whom  by  the  will  it  was  given,  should 


be  a  party.  It  should  not,  by  the  bill, 
be  left  in  doubt,  whether  the  title  of 
the  decedent  passed  to  a  party  to  the 
suit,  or  not.  Capehart  v.  Hale,  6  W. 
Va.  547. 

An  administrator  of  a  husband  and 
also  of  the  wife  sued  in  equity  in  both 
characters  to  recover  a  fund,  it  being 
doubtful  whether  the  right  thereto  was 
in  his  or  her  estate.  Held,  that  the  bill 
was  not  demurrable  for  misjoinder  of 
parties.  Brent  v.  Washington,  IS 
Gratt,  526. 

It  is  a  misjoinder  of  parties  for  the 
administrator  and  heirs  of  a  decedent 
to  unite  as  plaintiff  in  a  suit  to  collect 
money  due  the  estate;  the  administra- 
tor alone  should  bring  such  suit. 
Graveley  v.  Graveley,  84  Va.  145,  4  S. 
E.  218. 

Where  a  foreign  administrator  and 
a  domestic  administrator  both  come 
into  a  cause  by  petition  to  assert  the 
same  demand  in  the  name  of  the  de- 
cedent, the  domestic  administrator  is 
the  proper  party  to  represent  the  es- 
tate. Crumlish  v.  Shenandoah  Val.  R. 
Co.,  40  W.  Va.  627,  22  S.  E.  90. 

Defects  or  Objections  Cured  by  Ver- 
dict.— W'here  an  administrator  declares 
in  trespass  for  breaking  his  close  and 
taking  away  slaves  belonging  to  the 
estate  of  the  intestate,  it  will  be  in- 
tended after  verdict,  that  the  plaintiff 
was  in  possession  thereof  for  the  pur- 
pose of  finishing  the  crop,  by  virtue  of 
the  act  of  assembly.  Moore  v.  Daw- 
ney,  3  Hen.  &  M.  127. 

(4)  Multifariousness. 

Testator  willed  a  special  fund  to  his 
widow  for  life,  remainder  to  two 
daughters,  and  to  their  children  if  they 
died  before  the  widow.  The  "husbands 
of  the  two  daughters,  as  the  executor* 
gave  separate  bonds.  The  daughters 
and  one  executor  predeceased  the 
widow.  The  other  executor  and  his 
only  child  sued  administrator  and 
children,  and  joined  testator's  widow- 
as  defendant,  the  bill  alleging  that  de- 
ceased   executor    had    misappropriated 
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the  gencrsil  and  special  fund  left  by 
testator,  and  asked  for  an  accounting 
and  an  allowance  of  the  claims  against 
the  executor's  estate.  Held,  the  bill 
was  not  multifarious.  Brown  v.  Buck- 
ner.  86  Va.  613,  10  S.  E.  883. 

A  was  administrator  of  a  husband 
and  wife,  and  it  being  doubtful  whether 
the  right  of  a  fund  was  in  the  estate  of 
the  husband  or  the  wife,  he  sued  for 
it  in  equity  in  both  characters.  It  was 
held,  t*hat  the  bill  was  not  demurrable 
for  misjoinder  of  parties.  Brent  v. 
Washington,   18   Gr^tt.   526. 

(6)  Amendment. 

See  generally,  the  title  AMEND- 
MENTS, vol.  1,  p.  316. 

Where  an  executor  has  a  claim 
against  the  estate  of  his  testator,  de- 
pending on  a  quantum  meruit  only,  he 
may  exhibit  a  bill  in  equity  against  his 
coexecutors  and  legatees,  to  have  such 
claim  established  and  fixed  at  a  certain 
sum.  In  such  case,  he  oug'ht  to  state 
the  claim  with  reasonable  certainty,  by 
setting  forth  his  own  estimate  of  his 
service;  but,  should  he  fail  to  do  so,  his 
bill  ought  not  to  be  dismissed,  but 
leave  to  ^mend  it  should  be  granted  on 
motion.  Baker  v.  Baker,  3  Munf.  222. 
4  Where  there  are  two  administrators, 

their  relations  inter  se  are  fiduciary 
and  they  may  be  'held  to  account,  each 
by  the  other,  in  a  court  of  equity 
touching  transactions  between  them- 
selves connected  with  the  administra- 
tion of  the  trust.  This  equitable 
jurisdiction  extends  to  cases  of  ac- 
count between  tenants  in  common, 
joint  tenants,  partners,  and  by  analogy 
between  executors  and  administrators, 
who  have  a  joint  and  entire  interest 
in  the  effects  of  the  testator  or  intes- 
tate. Huff  V,  Thrash,  75  Va.  546. 
e.  Pleas  and  Issues. 

The  plaintiff  as  administrator  of  his 
intestate  brought  his  action  in  as- 
sumpsit against  the  defendant,  who 
pleaded  nonassumpsit.  Held,  that  by 
pleading  to  the  merits,  the  eJefendants 
admitted    the    character    in    which    the 


plaintiff  sued,  and  that  if  the  defendant 
proposed  to  require  proof  of  the  qual- 
ification 'he  must  do  so  by  a  special 
plea  of  ne  unques  executor  (or  admin- 
istrator). McDonald  v.  Cole,  46  W. 
Va.  186,  32  S.  E.  1033. 

It  is  not  sufficient  to  aver  in  a  plea 
that  the  defendant  was  not  executor  at 
the  time  the  suit  was  brought.  In  or- 
der to  make  a  good  plea  of  ne  unques 
executor  it  must  be  averred  that  the 
defendant  never  was  executor  of  the 
last  will  4nd  testament  of  the  deceased* 
and  that  he  never  administered  any  of 
the  goods  and  chattels  which  were  of 
the  deceased  at  the  time  of  his  death, 
as  executor  of  the  last  will  of  the  de- 
ceased. Lively  v,  Ballard,  2  W.  Va. 
496. 

f.  Evidence. 

Promise  by  Executor  on  Assumpsit 
of  Testator.— In  a^n  action  upon  a 
promise  by  a  testator,  a  promise  by 
his  executor  can  not  be  given  in  evi- 
dence to  establish  the  demand 
Quarles  v,  Littlepage,  2  Hen.  &  M.  401, 
3  Am.   Dec.   637. 

In  a  suit  by  a  personal  representative 
of  the  testator  to  recover  for  chattels 
converted  by  a  legatee  for  life,  the  per- 
sonal property  of  the  assessor  would 
not  be  admissible  to  show  the  value  of 
the  personal  estate  of  the  testator  or 
the  legatee  for  life.  Bartlett  v,  Patton. 
33  W.  Va.  71,  10  S.  E.  21. 

g.  Decree. 

A  bill  by  an  executor  to  administer 
the  assets  of  his  testator  for  the  pay- 
ment of  debts  states  that  a  person 
named  claims  a  debt  against  the  estate 
on  a  specific  demand,  and  such  person 
is  made  a  formal  party,  but  does  not 
prove  his  claim  or  appear.  A  decree 
is  made  allowing  certain  debts,  but  not 
his  debts,  and  subjecting  the  estate's 
land  to  their  payment.  Held,  that  he 
is  concluded  by  the  decree.  Trail  v. 
Trail  (W.  Va.),  49  S.  E.  431. 

A  decree  in  a  suit  by  an  executor 
against  devises  to  convene  creditors 
and    administer    the    assets    for    their 
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payment,  made  on  a  report  of  debts  by 
a  commissioner,  w'hich  decrees  debts 
against  the  estate,  and  subjects  its 
lands  to  their  payment,  is  appealable, 
and  must  be  appealed  from  within  two 
years.  Trail  v.  Trail  (W.  Va.),  49  S. 
E.  431.  See  generally,  the  title  AP- 
PEAL AND  ERROR,  vol.  1,  p.  418. 
h.  Injunction. 

See  generally,  the  title  INJUNC- 
TIONS. 

An  injunction  in  favour  of  an  execu- 
tor or  administrator  on.  the  ground  of 
a  deficiency  of  assets,  should  not  be 
perpetual;  but  only  until  assets  shall 
come  to  his  hands  to  satisfy  the  judg- 
ment, or  any  part  thereof;  reserving 
to  the  creditor  liberty  to  show  such 
assets  by  a  scire  facias  at  law.  Haydon 
V.  Goode,  4  Hen.  &  M.  460. 
2.  Actions  against  Executors  or  Ad- 
ministrators, 
a.  Jurisdiction. 

(1)  Territorial  Jurisdiction. 

As  a  general  rule,  an  executor  or  ad- 
ministrator can  not  be  sued  in  his  of- 
ficial capacity,  at  law  or  in  equity,  in 
the  courts  of  any  state  other  than  that 
in  which  he  received  his  appointment. 
See  post,  "Foreign  Executors  and  Ad- 
ministrators," VI 1 1. 

(2)  Equity  Jurisdiction. 

In  GeneraL — A  bill  by  residuary  dis- 
tributees against  t!hc  executor,  the 
widow,  and  a  third  person,  which  al- 
leges that  the  executor  is  unfaithful  to 
his  trust,  and  that  he  is  controlled  by  a 
desire  to  unfairly  protect  and  promote 
the  interests  of  the  other  defendants, 
to  the  injury  of  the  plaintiffs,  and  that 
his  relations  with  the  plaintiffs  are  such 
that  they  dare  not  confer  with  him,  lest 
any  information  they  might  impart 
would  be  used  to  their  disadvantage, 
and  that,  controlled  by  these  influences, 
he  will  make  no  effort  to  require  the 
other  defendants  to  account  for  money 
possessed  by  the  decedent  at  his  death, 
and  which  it  is  distinctly  charged  they 
took  and  appropriated  to  their  own  use, 
states  a  case  for  equitable  relief,  not- 


I  withstanding  interrogatories  were  pro- 
pounded which  the  defendants  were 
justified  in  declining  to  answer  as  in- 
criminating. Dulany  v.  Smith,  97  Va. 
130,  33  S.  E.  533. 

Merc  Pretext  of  Want  of  Discovery, 
— Where  the  bill  shows  that  the  es- 
taie  IS  solvent  and  the  assets  super- 
abundant, the  mere  pretext  of  the  want 
of  discovery  will  not  give  equitable 
jurisdiction  against  a  personal  repre- 
sentative who  is  not  shown  to  have 
neglected  s^ny  of  the  statutory  require- 
ments relating  to  his  duties  as  such 
representative,  to  the  injury  of  the 
plaintiff.  Hale  v.  White,  47  W.  Va. 
700,  35  S.  E.  884. 

Suit  for  Accounting  and  Payment  of 
Claim. — Equity  has  jurisdiction  of  a 
suit  by  a  creditor  at  large  of  a  dece- 
dent against  his  personal  representa- 
tives, for  an  accounting,  for  the 
payment  of  the  complainant's  claim, 
and  for  general  relief.  Beverly  v. 
Rhodes,  86  Va.  415,  10  S.  E.  572. 

Demand  Purely  Legal. — When  a 
creditor  of  a  person  deceased  has  a 
rem<*dy  against  his  executor  or  admin- 
istrator at  common  law,  he  can  not  sue 
in  chancery  t.j  cstcblish  his  demand. 
Bucheldor  v.  Elliott,  1  Hen.  &  M.  10; 
Hale  V.  White,  47  W.  Va.  700,  35  S.  E. 
884. 

Bill  by  Single  Creditor.— Equity  has 
no  jurisdiction  of  a  suit  by  a  single 
creditor  of  a  decedent  suing  only  for 
himself  alone  against  the  administrator 
and  his  surety  in  his  administration 
bond  upon  a  legal  demand,  where  the 
administrator  has  made  settlements 
required  by  law,  unless  the  bill  seeks 
to  surcharge  or  falsify  such  account; 
but  where  the  bill  seeks  to  surcharge 
or  falsify,  equity  has  jurisdiction. 
Thompson  v.  Mann,  53  W.  Va.  432,  44 
S.  E.  246. 

(3)  Jurisdiction  at  Law  and  Equity. 

A  creditor,  having  obtained  a  judg- 
ment against  an  executor  as  such,  and 
sued  out  a  fi.  fa.  de  bonis  testatoris, 
which    proved    ineffectual,    may   either 
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resort  to  'his  action  at  law  to  establish 
a  devastavit,  or  file  a  bill  in  equity 
against  the  executor  and  legatees,  for 
an  account  of  assets,  and  proportional 
contribution  to  pay  the  debt.  See 
Burnley  v.  Lambert,  1  Wash.  312.  In 
such  case,  if  there  be  a  dispute  between 
the  executor  and  legatees,  whether, 
under  the  circumstances,  he  ought  not 
to  pay  the  debt  without  any  contribu- 
tion from  them,  and  if  some  of  them 
be  not  made  parties,  the  court  may 
with  propriety  dismiss  the  bill  as  to  the 
legatee,  but,  if  it  appear  that  the  exec- 
utor has  delivered  over  to  them  prop- 
erty of  the  testator,  which  would  have 
been  sufficient  to  pay  the  debt,  he 
ought  to  be  decreed  to  pay  it  de  bonis 
propriis,  and  left  to  his  remedy  against 
them.  Sampson  v.  Payne,  5  Munf.  176. 
In  Virginia,  under  §  13,  ch.  144,  Va. 
Code,  1860,  an  action  at  law  upon  an 
unsettled  account  with  a  partnership 
can  be  maintained  against  the  personal 
.representative  of  a  deceased  partner; 
but  this  statute  is  permissive  and  the 
creditor  may  still  proceed  in  equity, 
which  is  generally  a  more  convenient 
and  complete  remedy.  Glacebrook  v. 
Harveys,  1  Va.  Dec.  265. 

b.  Time  to  Sue  and  Limitations. 

Although  the  statute  allows  a  per- 
sonal representative  twelve  months 
after  qualification  to  pay  legacies  and 
distributive  shares,  it  seems  that  no 
restriction  is  placed  by  the  statute  upon 
the  time  within  which  an  action  may 
be  brought  against  a  personal  repre- 
sentative. See  note,  5  Va.  Law  Reg. 
876.  See,  however,  Harris  v.  Orr,  42 
W.  Va.  745,  26  S.  E.  455.  See  post, 
"Limitations  and  Laches,"  IV,  O,  3. 

c.  Liability  and  Capacity  to  Be  Sued. 
(1)  General  Consideration. 

An  executor  or  administrator  is  the 
proper  representative  of  the  personal 
estate  of  a  decedent,  and  generally  all 
suits  in  relation  thereto  should  be 
brought  against  him.  Richardson  v. 
Donehoo,  16  W.  Va.  685. 


Qualification  a  Cofodkion  Precedent 

— To   be   sued   it   seems   that  he   must 
have   qualified   within   the   state   where 
suit  is  brought.    Watson  v.  Pack,  3  W. 
Va.    154. 
(9)  In  Special  Actions  or  Proceedings. 

(a)  Trover. 

See  generally,  the  title  TROVER 
AND  CONVERSION. 

Trover  may  be  sustained  agai«st  a 
personal  representative  as  such,  though 
the  goods  never  came  into  his  hands. 
Ferrill  v.   Brewis,  25  Gratt.  765. 

(b)  Detinue. 

See  generally,  the  title  DETINUE 
AND  REPLEVIN,  vol.  4,  p.  634. 

An  executor  holding  slaves  in  which 
his  testator  h<^d  only  an  estate  for  life, 
terminable  upon  his  dying  without  issue 
living  at  the  time  of  his  death  (which 
event  actually  took  place),  may  be 
charged  in  detinue  personally,  and  not 
as  executor.  Royall  v.  Eppes,  2  Munf. 
479. 

And  detinue  for  property  in  the  pos- 
session of  an  executor,  although  it  was 
first  taken  and  det^^ined  by  the  testator, 
is  maintainable,  and  the  judgment  and 
process  should  be  against  the  executor, 
and  not  against  the  estate.  Allen  v. 
Harlan,  6  Leigh  42,  29  Am.  Dec  205. 

But  detinue  for  a  chattel  lies  against 
an  executor  as  sudh,  provided  the  chat- 
tel actually  came  into  the  executor's 
possession.  Catlett  v.  Russell,  6  Leigh 
344;  Allen  v.  Harlan,  6  Leigh  42,  29 
Am.  Dec.  205;  Greenlee  v.  Bailey,  9 
Leigh  526. 

Detinue  against  an  executor  for 
property  destroyed  or  converted  by  his 
testator,  or  in  the  possession  of  the 
coexecutor,  can  not  be  sustained.  Al- 
len V.  Harlan,  6  Leigh  42,  29  Am.  Dec. 
205. 

(c)  Covenant. 

See  generally,  the  title  COVE- 
NANTS, vol.  3,  p.  741. 

An  action  of  covenant  respecting  real 
estate  will  lie  against  executors,  though 
not  expressly  bound.  Harrison  «. 
Sampiou,  2  Wash.  155. 
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In  an  action  against  the  represent- 
atives of  a  person  deceased,  on  a  joint 
covenant  entered  into  before  the  act 
"concerning  partitions  and  joint  rights 
and  obligations."  (1  Rev.  Va.  Code, 
31),  if  it  appeared  from  the  declara- 
tion that  one  of  the  joint  covenantors 
survived,  it  was  a  radical  defect,  and 
not  cured  by  verdict.  Atwell  v.  Mil- 
ton, 4  Hen.  &  M.  »53. 

An  action  can  be  maintained  against 
an  executor  for  breach  of  covenant  of 
a  lease  committed  by  his  testator. 
Knotts  V,  McGregor,  47  W.  Va.  56«, 
35  S.   E.  899. 

(d)  Q«rniahm«nt. 

See  generally,  tl>c  title  ATTACH- 
MENT  AND  GARNISHMENT,  toI. 
»,  p.  70. 

As  a  general  rule,  the  process  of 
garnishment  at  bw  does  not  lie  against 
personal  representatives.  Bickle  v, 
Qirisman,  70  Va.  fT8;  Whitehead  v, 
Coleman,  31  Gratt.  784;  Brewer  v. 
Hutton,  45  W.  Va.  KMJ,  30  S.  E.  81; 
Parker  v.  Donally,  4  W.  Va.  648.  Com- 
pare Vance  v,  McLaughlin,  8  Gratt. 
28t. 

Neither  an  administrator  nor  a 
debtor  of  the  estate  can  be  garnished, 
because  it  disturbs  the  proper  admin- 
istration of  the  estate.  Brewer  v.  Hut- 
ton,  45  W.  Va.  106,  30  S.   E.  SI. 

A  judgment  creditor  garnished  a  de- 
cedent's admin ijtratrix  and  obtained 
judgment  by  default  de  bonis  testato- 
ris.  The  decedent  had  owetl  a  debt 
to  the  debtor  of  the  judgment  creditor, 
bitt  that  debtor  had  assigned  it  to  B., 
obtained  a  judgment  against  the  ad- 
ministratrix de  bonis  testatoris.  Held, 
that  the  judgment  did  not  bind  the  ad- 
tnijiistratrix  personally  because  it  was 
de  bonis  testatoris,  and  that  it  did  not 
bind  the  decedent's  estate  in  her  hands, 
because  it  is  well  settled  that  process 
on  garoiatsment  at  law  will  not  lie 
afralnat  a  personal  representative, 
blckla  V.  Chrismaa,  78  Va.  8T8. 
(•)  Ttmpms. 

8m  generally,  the  title  TRESPASS. 


For  Mesne  Profits. — Trespass  for  the 
mesne  profits  of  land,  recovered  in 
ejectment  against  the  decedent  lies 
against  his  executor.  Lee  v.  Cooke, 
Gilmer  331. 

(f)  Distringas. 

No  distringas  lies  agairnst  the  exec- 
utors of  the  old  sheriff,  to  oblige  them 
to  sell  property  taken  by  him  in  his 
lifetime  under  a  writ  of  fieri  facias. 
Harrison  v,  Tomkins,  1   Call  295. 

(g)  Motion. 

See   generally,  the  title   MOTIONS. 

Replevin  Bond— Obligor.— The  act 
of  assembly  does  not  give  a  motion  on 
a  three  months'  replevy  bond  against 
executors.  Glassford  v.  Hackctt,  3 
Call   193. 

A  motion  lies  against  the  executor 
or  administrator  of  a  s'heriff  as  well  as 
against  the  sheriff  for  clerk's  tickets 
put  into  his  hands  for  collection.  Lee 
V.  Peachy,  3  Call  220. 
(h)  Suit  to  Contest  Validity  of  Will. 

A  person  acting  as  executor  is  not  to 
be  made  a  party  in  his  own  right,  to  a 
bill  filed  to  contest  the  va^lidity  of  the 
will  under  which  he  is  acting.  Coalting 
V.  Bryan,  1  Gratt.  18. 
(3)  Particular  Grounds. 

Fraud. — ^An  action  on  the  case  for 
fraud  in  selling  to  the  plaintiff  an  un- 
sound slave,  whicli  he  was  induced  to 
purchase  by  means  of  a  false  and  fraud- 
ulent warranty  of  soundness,  or  by 
means  of  a  fraudulent  concealment  of 
the  unsoundness  of  the  slave,  can  not 
be  maintained  against  the  personal  rep- 
resentative of  the  vendor.  Boyles  v, 
Overby,  11  Gratt.  202. 

This  case,  however,  was  disapproved 
in  Lee  v.  Hill,  87  Va.  497,  12  S.  E. 
1052,  and  the  true  rule  was  said  to  be 
that,  where  the  cause  of  action  is  a 
tort,  unconnected  with  contract  and 
affecting  the  person  only  and  not  the 
estate,  such,  for  instance,  as  assault^ 
libel,  slander  and  the  like,  the  action 
dies  with  the  person;  but,  where  the 
action  is  founded  on  contract,  it  is  vir- 
tually ex  cuiitractu,  though  nominal./ 
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in   tort,   and,  in  such  case,   the  action 
survives. 

Claim  Originating  after  Decedent's 
Death. — ^A  creditor  can  not  maintain 
a  suit  to  subject  the  assets  of  the  es- 
tate of  a  decedent  to  the  payment  of  a 
claim,  originating  since  his  death,  by  a 
suit  against  the  personal  representative 
of  the  estate  as  sudh.  Daingerfield  v. 
Smith,  83  Va.  81,  1  S.  E.  599. 
d.  The  Pleadings. 

See  generally,  the  title  PLEAD- 
ING. 

(1)  Bill,  Declaration  or  Petition, 
(a)  Form  and  Sufficiency. 

In  General. — In  Kayser  v.  Disher,  9 
Leigh  357,  359,  the  first  count  in  the 
declaration  alleged  "that  the  said  de- 
fendant executor  as  aforesaid,"  by  his 
promissory  note,  etc.,  was  indebted, 
etc.,  to  the  plaintiff  "as  legatees;"  and 
being  so  indebted,  in  consideration 
thereof,  "he,  the  said  defendant,  as 
executor  as  aforesaid,  promised,  etc." 
This  was  lield,  to  be  distinctly  the  form 
of  the  declaration  against  an  executor 
in  his  representative  character.  Epes 
V.  Dudley,  5  Rand.  437;  Bishop  v.  Har- 
rison, 2  Leigh  532. 

Suit  against  Personal  Representative 
and  Debtor  of  Estate.^ — Neither  a  leg- 
atee nor  a  creditor  of  a  decedent  can 
maintain  a  suit  against  his  personal 
representative  and  another  who  is  a 
debtor  to  the  estate  for  the  purpose  of 
collecting  the  debt,  except  under  spe- 
cial circumstances,  such  as  the  insol- 
vency of  the  personal  representative; 
collusion  between  him  and  tfhe  debtor; 
the  fact  that  the  debtor  was  a  partner 
of  the  decedent;  or  a  trustee  holding 
property  for,  or  an  agent  of,  the  dece- 
dent A  bill  which  fails  to  charge  these 
or  other  special  circumstances  which 
will  take  the  case  out  of  the  general 
rule,  is  bad  on  demurrer.  Beaty  v. 
Downing,  96  Va.  451,  31  S.  E.  612. 

In  Trespass  for  Goods  Taken. — In 
what  form  the  declaration  may  be 
drawn,  in  trespass  by  an  executor 
against    an    administrator,    for    goods 


taken  away  by  the  intestate  from  the 
testator,  see  Vaughan  v.  Winckler,  4 
Munf.  136. 

(b)  Character   or    Capacity  in    Which 
Sued. 

Suit  against  Administrator,  c.  t.  a. — 

An  administratrix  with  the  will  an- 
nexed must  be  sued  in  that  character, 
a^nd  if  sued  as  administratrix  only,  with- 
out the  addition  of  the  words  with  the 
will  annexed,  she  may  plead  it  in  abate- 
ment. Hunt  V.  Wilkinson,  2  Call  49, 
1  Am.  Dec.  534. 

In  Actions  Ex  Delicto.— The  plain- 
tiff in  his  declaration  described  the  de- 
fendants as  executors,  etc.  They  were 
the  executors  under  the  will  of  the 
testator,  and  as  such  were  managing 
the  hotel  in  front  of  which  the  plain- 
tiff was  injured  by  falling  throuyh  a 
cellar  hole  in  the  sidewalk,  which  the 
defendants  had  failed  to  keep  properly 
covered.  The  defendants  demurred  to 
the  declaration  because  it  was  drawn 
against  them  as  executors  for  an  action 
ex  delicto.  Held,  that  though  they 
were  liable  personally,  still  the  words 
"as  executors"  were  merely  descriptio 
personae  of  their  relation  to  the  prop- 
erty and  their  duties  to  it  and  were  not 
•objectionable.  Belvin  v,  French,  84 
Va.  81,  3  S.  E.  891. 

Action  for  Legacy  on  Promise  to 
Pay.— An  action  at  law  by  a  legatee 
against  an  executor  for  a  legacy,  on 
the  executor's  promise  to  pay  it,  must 
be  brought  against  the  executor  in  his 
individual,  not  in  his  representative 
character;  and  the  judgment  in  such 
case  must  be  de  bonis  propriis.  Kay- 
ser V.  Disher,  9  Leigh  357. 

(c)  Allegations. 

Qualification.— A  bill  in  equity,  filed 
by  a  widow  against  the  administrator 
of  the  estate  of  her  husband,  charging 
a  failure  on  the  part  of  fhe  administra- 
tor to  collect  and  account  for  the  assets 
of  the  estate,  and  to  pay  over  to  her 
the  portion  of  the  personalty  of  her 
deceased  husband  to  which  she  is  en- 
titled  as   his   widow,   which   does   not 
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show  when  said  administrator  qualified 
and  gave  bond  for  the  performance  of 
his  duties,  or  that  a  year  had  elapsed 
from  the  time  of  the  qualification  of 
such  administrator,  is  demurrable,  and 
can  not  be  sustained.  Harris  v.  Orr, 
42  W.  Va.  745,  26  S.  E.  455. 

For  Whose  Use  Suit  Prosecuted.— 
In  a  suit  by  the  personal  represent- 
ative of  a  deceased  special  commis- 
sioner, upon  a  bond  given  for  a  de- 
ferred payment  of  the  purchase  money 
of  lands  sold  by  him,  it  is  sufficient  to 
aver  in  the  declaration  that  the  suit  is 
for  the  use  of  the  substituted  com- 
missioner; and  if  the  defendant  doubt 
the  averment,  he  can,  upon  motion, 
have  a  rule  calling  upon  such  commis- 
sioner to  avow  and  prosecute  or  dis- 
avow and  dismiss  the  action.  Triplett 
V.  Goff,  83  Va.  784,  3  S.  E.  525. 

Character  in  Which  Claim  Due.— 
Where  the  executor  of  one  who  had 
been  executor  of  another,  is  sued  for  a 
debt  due  by  the  first  executor  to  the 
estate  of  his  testator,  the  pleadings 
must  state  distinctly  that  the  claim  is 
against  the  second  executor  as  repre- 
senting his  testator  in  his  executorial 
character,  in  order  to  entitle  the  plain- 
tiff to  rank  as  a  creditor  of  the  first 
dignity  under  the  act  of  assembly. 
Shearman  v.   Christian,  6   Rand.  393. 

Survivorship  of  Joint  Obligor. — In 
an  action  against  the  representatives  of 
one  of  two  joint  obligors  in  a  bond, 
dated  in  1783,  it  is  essential  to  state  in 
the  declaration  that  the  obligor  survived 
his  companion.  Braxton  v,  Hilyard,  2 
Munf.  49. 

(d)    Counts. 

aa.    Fcri-n  and  Sufficiency. 

Where,  in  a  suit  against  an  executor, 
all  the  counts  in  the  declaration,  are 
such  that  an  action  can  not  be  main- 
tained upon  them  against  the  executor 
as  such,  the  description  of  him  as  such 
may  be  regarded  as  surplusage  and 
judgment  be  rendered  against  him  per- 
sonally; but,  if  one  of  the  counts  will 
fftt<ftai«  an  action  against  the  executor 


as  such,  then  the  description  can  not  be 
rejected,  and  the  action  must  fail.  Fitz> 
hugh  V.  Fitzhugh,  11  Gratt.  300,  62  Am. 
Dec.    653. 

As  Determining  Admission  of  Evi- 
dence.— The  count  in  an  action  of  as- 
sumpsit by  an  administrator  was  for 
money  had  and  received,  and  the  bill 
of  particulars  merely  stated  an  account 
in  which  the  defendant  was  debtor  to 
the  administrator  for  money  received. 
stating  a  sum  certain.  Held,  that  the 
count  and  bill  of  particulars  were  not 
sufficient  to  admit  proof  of  an  admis- 
sion by  the  defendant  that  he  had  re- 
ceived from  a  third  person  a  certain 
sum  belonging  to  the  estate  of  the 
plaintiffs  intestate.  Minor  v.  Minor,  8 
Gratt.  1. 

bb.    Joinder  of   Counts  or  Causes  of 
Action. 

Joinder  Promises  by  Former  Exec- 
utor and  Deceased  Debtor. — It  seems 
that  in  assumpsit  against  an  adminis- 
trator de  bonis  non  counts  upon  prom- 
ises made  by  the  executor  or  a  former 
administrator  of  the  deceased  debtor, 
as  such,  may  be  joined  with  counts  on 
promises  by  the  deceased  debtor  him- 
self, to  save  the  statute  of  limitations. 
But  in  such  case,  the  counts  upon 
promises  of  the  executor  or  former 
administrator  must  distinctly  aver  the 
promises  to  have  been  made  as  execu- 
tor or  administrator;  otherwise,  they 
are  bad  upon  general  demurrer.  Bishop 
V.  Harrison,  2  Leigh  532. 

It  is  perfectly  clear  that  in  an  action 
against  an  executor  or  administrator, 
counts  on  promises  by  the  executor,  as 
such  and  counts  on  promises  by  the 
testator  may  be  joined,  and  this  is  the 
proper  mode  of  declaring  against  exec- 
utors or  administrators  to  save  the  stat- 
ute of  limitations.  Braxton  v.  Har- 
rison, 11  Gratt.  30. 

Counts  in  Representative  and  Indi- 
vidual Capacity. — A  declaration  against 
an  administrator,  containing  counts' 
charging  him  in  his  representative  char- 
acter,    combined    with     other    counts 
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charging  him  in  his  individual  char- 
acter, is  bad  on  general  demurrer.  But, 
where  all  the  counts  are  laid  against 
the  defendant  as  administrator,  they 
will  be  considered  as  applying  to  him 
in  his  representative  character  and 
therefore  good;  although  the  declara- 
tion, in  some  of  the  counts,  omits  to 
state  that  the  claim  was  for  money  due 
from  the  intestate  of  the  defendant. 
Epes  V.  Dudley,  5  Rand.  437.  See  also, 
Knotts  V.  McGregor,  47  W.  Va.  566,  35 
S.   E.   899. 

Promises  which  charge  a  man  as  ex- 
ecutor can  not  be  joined  with  those 
which  charge  him  personally;  because 
the  judgment  in  the  one  case  would  be 
de  bonis  propriis  and  in  the  other  de 
bonis  testatoris.  Fitzhugh  v.  Fitz- 
hugh,  11  Gratt.  300,  62  Am.  Dec.  653. 

Where  in  a  declaration  in  assumpsit 
against  an  executor,  there  is  one  count 
against  him  in  his  representative  char- 
acter and  others  against  him  in  his  in- 
dividual character;  this  is  a  misjoinder 
of  actions,  fatal  on  general  demurrer. 
Kayser  v.  Disher,  9  Leigh  357. 

The  executors  of  two  deceased  obli- 
gors can  not  be  joined  in  the  same  ac- 
tion.    Watkins  v.  Tate,  3  Call  521. 

(c)    Parties. 

asu    Necessary  Parties  Generally. 

Personal  Representative. — Where  an 
executor  has  died  after  partially  admin- 
istering the  estate  of  his  decedent,  and 
a  suit  is  brought  to  recover  a  claim 
against  said  estate  simply,  no  defendant 
is  necessary,  except  the  personal  rep- 
resentative. McGlaughlin  v,  Mc- 
Glaughlin,  43  W.  Va.  226,  27  S.  E. 
378. 

Where  the  estate  of  a  decedent  may 
be  affected  by.  a  decree,  it  is  error  to 
make  such  decree  without  making  the 
personal  representative  of  such  dece- 
dent a  party  to  the  suit  in  which  the 
decree  is  rendered.  Qwen  v.  Riley,  1 
Va.  Dec.  136. 

Coexecutor. — Where  land  devised  to 
be  sold  has  been  sold  by  one  of  sev- 
eral executors,  all  the  executors  ought 


to  be  made  parties  to  a  suit  to  fore- 
close a  mortgage  previously  existing 
upon  such  land.  Mayo  v.  Tomkies,  6 
Munf.   520. 

A  testator  directed  land  to  be  sold 
and  the  proceeds  divided  in  different 
proportions  among  several  legatees. 
Both  of  the  executors  named  in  the 
will  united  in  the  sale  of  the  property. 
One  of  the  legatees  assigned  his  in- 
terest in  the  legacy  to  a  third  person, 
and  the  assignee  brought  a  suit  in 
equity  against  one  of  the  executors 
only.  Held,  that  the  other  executor 
should  have  been  made  a  party,  as  he 
was  a  party  to  the  sale.  Findlay  v, 
Sheffey,  1   Rand.  73. 

In  an  action  to  enforce  a  judgment 
against  a  deceased  executor's  estate,  it 
was  not  error  for  the  court  to  refuse  to 
join  a  surviving  coexecutor,  whose  in- 
solvency was  admitted.  Robinett  v. 
Mitchell,  101  Va.  762,  45  S.  E.  287. 

Claims  against  Estate. — Where  a  bill 
is  filed  against  one  executor  to  recover 
a  claim  against  the  estate,  and  another 
executor  qualifies,  the  second  executor 
ought  to  be  made  a  party  to  the  suit  as 
soon  as  it  is  known  that  he  has  quali- 
fied.    Eustace  v.  Gaskins,  1  Wash.  188. 

Legatees  as  Parties. — An  administra- 
tor conveyed  property  to  a  trustee  to 
secure  the  sureties  in  his  administra- 
tion bond.  After  his  death,  the  trustee 
sold  the  property  and  there  was  a  sur- 
plus of  the  proceeds  of  sale  remaining 
in  his  hands  after  discharging  the  trust. 
The  creditors  of  the  administrator 
brought  their  bill  to  subject  this  sur- 
plus to  the  satisfaction  of  their  debts. 
Held,  that  the  legatees  of  the  intestate 
were  not  necessary  parties.  Jones  v. 
Lackland,  2  Gratt.  81.  See  also,  Waddy 
V.  Sturman,  Jeff.  5. 

A  sole  legatee  and  devisee  can  not 
join  as  defendants  the  administrator 
and  an  alleged  debtor  of  the  estate,  on 
the  ground  of  collusion  between  them, 
in  a  suit  to  compel  a  discovery  of  as- 
sets claimed. to  be  held  by  the  debtor 
in  the  shape  of  insurance  on  the  dece- 
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dent's  life,  where  the  bill  does  not  al- 
lege that  the  administrator  knew  that 
the  debtor  had  the  policy,  or  that  the 
complainant  had  ever  mentioned  it  to 
him  or  asked  him  to  ascertain  under 
what  circumstances  the  debtor  held  it, 
or  that,  having  knowledge  of  it,  he  re- 
fused to  inquire  into  the  matter,  or  to 
sue  to  recover  it,  or  such  part  of  it  as 
the  estate  might  be  entitled  to.  Beaty 
V.  Downing,  96  Va.  451,  31  S.  E.  612. 

Creditors. — A  creditor  filed  a  credit- 
ors' bill  against  the  executrix  of  a  tes- 
tator to  subject  the  estate  of  the  testa- 
tor to  the  payment  of  a  judgment.  It 
appeared  that  the  creditor  had  recov- 
ered a  judgment  against  the  railroad 
company,  upon  which  execution  had  is- 
sued; that  at  the  instance  of  the  tes- 
tator he  had  sued  out  a  suggestion 
against  the  testator  as  a  debtor  of  the 
company;  that  the  testator  had  ap- 
peared and  acknowledged  such  indebt- 
edness; and  that  judgment  had  there- 
upon been  rendered  against  him.  Held, 
that  the  railroad  company  was  not  a 
necessary  party  to  the  proceeding  of 
the  creditor  against  the  estate  of  the 
testator.  Shands  v.  Grove,  26  Gratt. 
652. 

bb.  In  Particular  Actions  or  Proceed- 
ing-, 
(aa)  Actions  on  Negotiable  or  Com* 
mon-Law  Instruments. 
Notes. — A  party,  claiming  to  be  the 
owner  by  assignment  of  two  notes  of  a 
testator  payable  on  demand,  filed  a  bill 
therefor  against  the  executor,  but  made 
DO  exhibit  or  proof  of  the  assignment, 
and  did  not  expressly  allege  by  whom 
the  bonds  were  assigned  to  him.  Held, 
that  it  was  error  to  confirm  the  report 
of  the  commissioner  to  whom  the  cause 
was  referred,  allowing  such  claim,  and 
directing  its  payment  by  the  executor, 
without  first  making  the  obligee  in  the 
two  bonds  a  party  to  the  cause.  Jame- 
son V.  Myles,  7  W.  Va.  311. 

(bb)     Suit   to   Set    Aside    Fraudulent 
GonTeyance. 

See    generally,    the    title    FRAUDU- 


LENT AND  VOLUNTARY  CON- 
VEYANCES. 

In  a  suit  by  a  creditor,  instituted  after 
the  death  of  the  debtor,  to  set  aside  a 
deed  of  land  made  by  him  as  voluntary 
and  fraudulent,  and  to  subject  the  land 
to  the  payment  of  his  debt,  the  per- 
sonal representative  of  the  debtor  is  a 
necessary  party.  Boggs  v.  McCoy,  15 
W.  Va.  344. 

A  recovered  a  personal  decree  against 
the  sheriff,  who  as  such  was  adminis- 
trator of  the  estate,  directing  the  sher- 
iff to  pay  him  a  certain  sum  out  of  the 
funds  in  his  hands  belonging  to  the 
estate.  An  execution  was  issued  on  the 
decree,  which  was  returned  "no  effects." 
Several  persons  had  endorsed  on  the 
execution  claims  for  fees,  all  but  one 
of  which  were  contested  by  A  One  of 
the  sureties  of  the  sheriff,  in  his  life- 
time, with  his  wife,  conveyed  a  tract  of 
Innd  to  his  son.  A  filed  a  bill  against 
the  administrator  of  the  surety  and  the 
wife  and  son  of  the  surety  to  set  aside 
the  deed  as  fraudulent,  and  to  subject 
the  land  to  the  payment  of  his  debt. 
Held,  that  it  was  not  necessary  to  make 
the  persons  claiming  an  interest  in  A's 
debt  parties  to  the  bill,  nor  was  it  nec- 
essary to  make  the  heirs  of  the  surety 
parties,  but  that  all  the  other  sureties 
should  be  brought  before  the  court,  and 
the  debt  apportioned  among  them  be- 
fore the  land  could  be  subjected  to  A's 
debt.     Hall  v.  James,  75  Va.  111. 

(cc)  Action  for  Waste  or  Mismanage- 
ment 

See    generally,    the    title   WASTE. 

In  a  suit  against  an  administrator  for 
a  devastavit  in  the  sale  of  personal 
property  belonging  to  the  testator's  es- 
tate, it  is  necessary  that  all  the  pur- 
chasers from  the  executor  sought  to 
be  made  liable  should  be  united.  Jones 
V.   Clark,  25  Gratt.  642. 

(dd)  Actions  against  Mercantile  Finn. 
In  a  suit  against  a  mercantile  firm 
the  executors  of  the  deceased  partners 
ought  to  me  made  parties.  Carter  5. 
Currie,  5  Call  158. 
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(ee)   Suit  for  Discovery  of  Assets. 

See  generally,  the  title  DISCOV- 
ERY, vol.  4,  p.  656. 

After  a  judgment  against  an  exec- 
tor,  and  a  return  of  "no  effects,"  on  an 
execution  against  the  goods  and  chat- 
tels of  his  testator,  a  suit  in  equity  may 
be  brought  for  a  discovery  of  the  as- 
sets, to  which  suit  the  securities  of  the 
executor  and  all  other  persons,  how- 
ever remotely  concerned  in  interest, 
against  whom  a  decree  can  be  ren- 
dered, ought  to  be  made  defendants. 
Clarke  v.  Webb,  2  Hen.  &  M.  8. 

(ff)   For  Enforcement  of  Vendor's  Lien. 

See  generally,  the  title  VENDOR'S 
LIEN. 

"If  the  legal  title  has  not  been  con- 
veyed by  a  decedent,  his  heirs,  or  dev- 
isees, if  the  land  has  been  devised, 
are  necessary  parties."  Mott  v.  Carter, 
26   Gratt.   127. 

Amendment  Adding  Parties. — 
Where,  notwithstanding  an  objection 
that  the  heirs  and  the  vendors  should 
be  made  parties,  the  trial  court,  without 
requiring  this  to  be  done,  makes  a  de- 
cree for  the  sale  of  the  land,  the  ap- 
pellate court  may  amend  the  decree  by 
directing  that  the  heirs  be  made  parties 
before  the  land  is  sold  as  amended. 
Mott  V.  Carter,  26  Gratt.  127. 
(gg)    Foreclosure  Proceedings. 

See  generally,  the  title  MORT- 
GAGES AND  DEEDS  OF  TRUST. 

In  a  bill  to  foreclose  a  mortgage,  the 
devisees  of  the  land  mortgaged  ought 
to  be  parties,  and  not  the  executors  of 
the  mortgagee.  Graham  v.  Carter,  2 
Hen.  &  M.  6. 

(hh)    Proceeding  Merely  to   Establish 
Claim. 

Where  a  covenant  of  warranty  has 
been  broken  and  a  part  of  the  claim  for 
damages  assigned,  and  the  assignee 
sues  in  a  court  of  equity,  subsequent  to 
the  death  of  the  covenantor,  and  the 
relief  sought  is  only  the  establishment 
of  the  claim  against  the  estate,  and  the 
bill  does  not  pray  for  a  sale  of  the 
testator's  real  estate,  marshaling  of  the 


assets  and  settlement  of  the  estate,  the 
only  necessary  and  proper  parties  de- 
fendant are  the  executors  of  the  will. 
If  the  devisees  and  heirs  be  made  par- 
ties to  the  bill  with  the  executors,  a 
demurrer  to  it  should  be  overruled  as 
to  the  executors  and  sustained  as  to 
the  devisees  and  heirs  and  the  bill  dis- 
missed as  to  them.  McConaughey  v, 
Bennett,  50  W.  Va.  172,  40  S.  E.  540. 
(ii)  Action  on  Joint  and  Several  Ob- 
ligations. 

Formerly,  the  representatives  of  two 
deceased  persons  could  not  be  joined 
in  the  same  action,  although  the  un- 
dertaking was  joint  and  several. 
Grymes  v.  Pendleton,  4  Call  130;  Wat- 
kins  V.  Tate,  3  Call  521.  But  see  Va. 
Code,   1887,   sees.   2855,   3211-12. 

In  a  creditors'  bill  against  the  ad- 
ministrator and  heirs  of  a  decedent  to 
enforce  the  collection  of  a  debt,  se- 
cured to  the  plaintiff  by  the  joint  and 
several  obligations  of  the  decedent  and 
another,  the  administrator  and  heirs  of 
such  decedent  have  a  right  to  require 
that  the  living  obligor,  though  a  non- 
resident, be  made  a  party  to  the  suit, 
so  that  in  case  he  should  appear  his 
liability  for  such  debt  may  be  ascer- 
tained and  determined,  as  between  him 
and  the  decedent.  White  v.  Kennedy, 
23  W.  Va.  221. 
cc    Exceptions  and  Objections. 

See  generally,  the  title  EXCEP- 
TIONS,   BILL   OF. 

It  is  obvious  that  in  the  absence  of 
the  administrator,  there  can  be  no 
final  adjudication  of  the  matters  in 
controversy,  and  therefore  the  objec- 
tion for  want  of  parties  may  be  made 
for  the  first  time  in  the  appellate  court. 
Hinton  v.  Bland,  81  Va.  588.  See  also, 
Armentrout  v.  Gibbons,   25   Gratt.  371. 

(f)    Multifariousness. 

A  bill  by  an  administrator,  in  his 
fiduciary  capacity  and  as  creditor  of  the 
estate,  to  colUct  a  policy  on  his  de- 
cedent's life,  and  to  set  aside  an  alleged 
assignment  thereof  by  decedent  during 
his  life,  and  to  subject  the  proceeds  to 
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the  payment  of  decedent's  debts,  is  not 
multifarious.  Spooner  v.  Hilbish,  92 
Va.   333,   23   S.   E.   751. 

A  bill  by  a  creditor  of  a  decedent  to 
settle  the  estate  and  the  accounts  of  the 
administrator,  and  to  charge  him  with 
a  devastavit,  and  to  have  a  personal  de- 
cree against  the  administrator,  and  to 
subject  lands  owned  by  the  decedent 
at  his  death,  and  to  follow  such  lands 
into  the  hands  of  a  grantee  of  the  heirs 
or  devisees,  and  set  aside  their  con- 
veyances to  such  third  party  for  fraud 
or  legal  ground,  is  not  multifarious. 
Turk  V.  Hevener,  49  W.  Va.  204,  38  S. 
E.    476. 

(2)  Answer. 

An  answer  filed  in  the  name  of  one 
of  three  executors,  the  decree  being  in 
favor  of  the  plaintiff,  is  not  to  be  taken 
as  their  joint  answer,  notwithstanding 
the  clerk  in  the  transcript  says  they 
appeared  by  counsel  and  filed  their 
answer,  and  no  steps  were  taken  to 
compel  a  further  answer  from  them. 
Chinn  v.  Heale,  1  Munf.  63. 

(3)  Plea  and  Subsequent  Pleadings. 

See  generally,  the  titles  DEMUR- 
RERS, vol.  4,  p.  456;  PLEADING. 

(a)  Right  to  Plead  or  Demur. 

If  a  suit  in  ciianccry  abate  by  the 
death  of  the  defendant  after  answer 
filed,  and  the  cause  set  out  for  hearing, 
it  seems  that  his  executor  can  not  reg- 
ularly demur  to  the  equity  of  the  bill, 
or  plead  any  matter  which  the  testator 
himself  might  not  have  pleaded  in  that 
stage  of  the  proceedings;  but,  if  no 
objections  be  made,  and  the  parties 
afterwards  proceed  to  take  depositions, 
it  will  be  an  implied  waiver  of  any 
objection  to  such  irregularily.  Pope  v, 
Towles,  3  Hen.  &  M.  47. 

(b)  Special  Pleas. 

aa.    Deed  Showing  Title  to  Assets. 

Where  an  executor  or  administrator 
wishes  to  prove  by  a  deed  of  trust  that 
certain  property  in  his  possession  is 
not  to  be  considered  assets,  he  must 
specially  plead  the  deed,  and  can  not 


give  it  in  evidence  under  a  plea  of 
"fully  administered"  in  which  it  is  mit 
mentioned.  Taylor  v.  Richards,  3 
Munf.  8. 

bb.    Plenc  Administravit. 

Right  to  Plead. — In  debt  on  a  judg- 
ment rendered  against  an  executor  un 
motion,  the  declaration  suggested  a 
devastavit  of  assets  which  came  iiuc 
the  executor's  hands  after  the  jui^^- 
ment.  Held,  that  the  executor  was  i;  t 
precluded  from  pleading  a  speci.l 
plene  administravit  and  from  suppcrt- 
ing  it  by  proof.  Ruffin  v.  Pendleton. 
2  Wash.  184. 

Conclusion. — The  plea  of  "fully  ad- 
ministered" ought  not  to  conclude  t<^ 
the  country.  But  a  defect  in  this  re- 
spect is  cured  by  verdict.  Eppes  r. 
Smith,    4    Munf.    466. 

Amendment  of  Plea. — An  executor 
or  administrator  ought  to  be  permitted, 
on  his  motion,  though  not  attendee^ 
with  an  affidavit,  to  amend  his  plea  by 
pleading  plene  administravit,  at  any 
time  before  the  trial  of  a  suit  against 
him,  provided  the  court  is  satistied 
that  the  motion  is  not  made  merely 
for  the  sake  of  delay.  Chisholm  v. 
Anthony,  1  Hen.  &  M.  27. 

(c)  Demurrer. 

Where  a  bill  by  an  executor  against 
devisees  alleged  that  in  settlement  of 
the  executor's  accounts  a  certain  sum 
was  found  due  the  executor,  and  that 
there  were  no  assets  in  his  hands, 
wherefore  he  sought  to  charge  the 
same  to  the  devisees,  a  demurrer  could 
not  be  sustained  on  the  ground  that 
the  ex  parte  settlement  before  the  com- 
missioner was  not  prima  facie  evidence 
of  the  amount  due,  since  there  was 
nothing  on  the  face  of  the  bill  show- 
ing that  the  executor  intended  to  rely 
on  such  evidence.  Leavell  v.  Smitli, 
99  Va.  374,  38  S.  E.  202. 

8.  Limitations  and  Laches. 

See  generally,  the  titles  JUDG- 
MENTS AND  DECREES;  LACHES; 
LIMITATION  OF  ACTIONS. 


Executors  and  Administrators 


713 


a.  When  Sutute  Begins  to  Run. 
(1)    From    Time    of    Qualification    of 
Representative. 

Administration  of  the  estate  of  a  de- 
ceased person  was  granted  upon  the 
supposition  that  he  had  died  without 
a  will.  Afterwards  a  will  was  discov- 
ered and  proved,  and  administration 
with  the  will  annexed  was  granted, 
the  former  administration  being  re- 
voked. Held,  that  the  statute  of  lim- 
itations began  to  run  against  the  es- 
tate from  the  time  of  the  qualification 
of  the  administrator  with  the  will  an- 
nexed, and  not  from  the  time  of  the 
former  grant  of  administration.  Manns 
V.  Flinn,  10  Leigh  93. 

The  statute  of  limitations  does  not 
begin  to  run  against  a  claim  asserted 
for  a  decedent's  estate,  till  the  quali- 
fication of  an  executor  or  administra- 
tor of  the  decedent.  Hansford  v.  El- 
liott, 9   Leigh  79. 

Quaere,  whether  the  provision  of  the 
17th  section  of  1  Rev.  Va.  Code,  ch. 
128,  applies  to  judgments  against  a 
decedent  in  autre  droit,  or  only  to 
judgments  against  him  in  his  own 
right?  and  whether  it  is  a  protection 
to  the  heirs  or  devisees  of  the  dece- 
dent as  well  as  his  executor  or  admin- 
istrator.    Manns  v.  Flinn,  10  Leigh  93. 

When  such  an  officer  of  a  town  as 
the  treasurer  of  a  special  public  fund 
dies,  and  thus  dissolves  the  relation 
between  himself  and  the  town,  and  his 
personal  representative  terminates  the 
trust  by  delivering  up  all  the  securities, 
books  and  papers  belonging  to  the  of- 
fice to  his  successor  in  the  office,  to- 
gether with  full  information  and  evi- 
dence of  the  decedent's  exact  indebt- 
edness to  the  treasury,  so  that  an  ac- 
tion at  law  could  be  maintained  on 
this  indebtedness  against  his  personal 
representative,  then  such  representa- 
tive is  entitled  to  plead  the  bar  of  the 
statute  of  limitat'ons,  beginning  to ! 
run.  at  least,  from  the  date  of  his ' 
qualfi^'^tion,  and  discharge  or  termi- 
nation of  the  trust  in  the  manner  above 


mentioned.  Van  Winkle  v.  Blackford, 
33  W.  Va;  673,  11  S.   E.  26. 

Where  a  personal  representative, 
after  he  has  been  removed,  voluntarily 
pays  a  debt  due  by  the  default  of  his 
decedent  as  the  treasurer  of  a  public 
fund,  after  an  action  on  the  deceased 
treasurer's  official  bond  is  barred  by 
the  statute  of  limitations,  he  can  not 
recover  the  sum  so  paid  from  the  es- 
tate of  th«  decedent  either  at  law  or 
in  equity.  Van  Winkle  v.  Blackford, 
33  W.  Va.  673,  11  S.   E.  26. 

An  estate  was  devised  to  a  widow 
for  life  or  during  widowhood,  and  then 
to  her  children.  All  of  the  children 
lived  with  the  widow  on  the  farm,  and 
the  eldest  son  managed  the  estate  until 
her  death,  a  period  of  fifteen  years. 
While  thus  engaged,  he  persuaded  the 
widow  to  buy,  out  of  the  funds  of  the 
estate,  an  adjoining  tract  of  land,  and 
took  the  deed  to  himself.  At  the  death 
of  the  widow,  the  son  and  another  ad- 
ministered on  her  estate.  Held,  that 
though  the  son  was  entitled  to  a  rea- 
sonable compensation  for  b  j  services 
as  manager,  chargeable  against  t^e 
widow's  estate,  the  sta*  te  of  limita- 
tions barred  all  recovery  for  such  com- 
pensation, except  for  the  five  years 
preceding  the  death  of  the  widow. 
Chancellor  v.  Ashby,  2  Pat.  &  H.  26. 

Where  an  action  is  brought  against 
an  executor  or  administrator  on  an  ac- 
count, some  items  in  which  bear  date 
more  than  five  years  before  the  death 
of  the  testator  or  intestate,  it  is  not 
necessnry  that  the  court  should  actu- 
ally expunge  such  items,  but  it  is  suffi- 
cient for  the  court  to  direct  the  jury 
to  disregard  them.  Hoskins  v.  Wright, 
1   Hen.   &  M.  377. 

When  a  cause  of  action  accrues  to 
the  estate  of  a  decedent  at  the  time  of 
his  death,  and  not  before,  and  no  one 
qualifies  as  administrator  until  more 
than  five  years  thereafter,  the  law  con- 
clusively presumes  that  an  administra^ 
tor  qualified  on  the  last  day  of  said 
five  years,  and  the  statute  of  limita- 
tions bec:ins  to  run  in  favor  of  the  es- 
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tate  of  the  decedent  from  that  time, 
whether  or  not  there  is  in  fact  any 
administrator  of  the  estate.  Western 
Lunatic  Asykim  v.  Miller,  29  W.  Va, 
326,  1  S.  E.  740. 

Where  the  characters  of  administra- 
tor and  distributee  unite  in  the  same 
person,  who  holds  possession  of  per- 
sonal property  in  the  former  character 
for  more  than  five  years,  his  rights  as 
distributee  will  not  be  barred  by  the 
statute  of  limitations.  Vaiden  v.  Bell, 
3    Rand.   448. 

Judgments. — A  judgment  obtained 
against  a  testator  in  his  lifetime,  and 
not  revived  against  his  personal  rep- 
resentative within  five  years  after  his 
qualification,  is  barred  by  the  statute 
of  lioMtadons.  Peyton  v.  Carr,  1  Rand. 
4ac 

The  provisiofi  in  the  statute  of  limi- 
tations, that  debt  or  scire  facias  on 
judgments  against  decedents  in  their 
lifetime  shall  not  be  brought  against 
their  representatives  after  the  expira- 
tion of  five  years  from  the  qualifica- 
tion of  a  representative,  and  that  such 
judgment  shall,  after  the  expiration  of 
five  years,  be  deemed  to  have  been 
paid  and  discharged,  is  a  bar  to  such 
proceedings,  though  no  assets  of  the 
debtor's  estate  came  into  the  hands  of 
the  representative  within  five  years 
after  his  qualification.  Tunstall  v. 
Pollard,  11  Leigh  1. 

Virginia  Code,  1887,  §  2980,  pro- 
vides that  the  right  of  action  against 
the  estate  of  any  person  hereafter  dy- 
ing, which  shall  have  accrued  at  the 
time  of  his  death,  shall  in  no  case  con- 
tinue longer  than  five  years  from  the 
qualification  of  his  personal  represent- 
ative. Held,  that  where  no  steps 
were  taken  to  collect  a  bond  which 
was  due  at  the  time  of  the  obligor's 
death  until  nearly  seven  years  had 
elapsed  after  his  death,  and  after  resi- 
dent and  nonresident  administrators 
had  been  appointed,  the  claim  was 
barred.  Kesterson  v.  Hill  (Va.),  45 
3.  E.  288. 

The  provision  of  the  statute  of  lim- 


iUtions,  1  Rev.  Va.  Code,  ch.  128,  lim- 
iting actions  against  administrators  on 
judgments  against  their  intestates, 
does  not  include  interlocutory  decrees, 
or  any  decree  that  does  not  take  the 
case  wholly  from  the  court.  Hill  v. 
Fox,  10  Leigh   587. 

Judgment  was  recovered  against  a 
decedent  in  his  lifetime.  After  his 
death,  administration  was  granted  upon 
the  supposition  of  his  intestacy.  This 
administration  was  revoked  upon  the 
discovery  of  his  will,  and  administra- 
tion with  the  will  annexed  was  granted 
Suit  was  brought  upon  the  judgment 
after  five  years  from  the  void  grant  of 
administration,  but  within  five  years 
from  the  grant  of  administration  with 
the  will  annexed.  Held,  that  the  five 
years'  limitation  prescribed  by  the 
statute,  1  Rev.  Code,  ch.  128,  §  17, 
began  to  run,  not  from  the  void  grant 
of  administration,  but,  from  the  quali- 
fication of  the  rightful  administrator. 
Manns  v.  Flinn,  10  Leigh  93. 

Judgment  Quando  Acciderint  —  A 
judgment  quando  acciderint  does  not 
come  within  the  operation  of  the  stat- 
ute of  limitations  in  relation  to  judg- 
ments. Smith  V.  Charlton,  7  Gratt. 
425.  See  also,  Braxton  v.  Wood,  4 
Gratt.  2S. 
(f)    When  Right  of  Action  Accrues. 

An  administrator  who  presents  a 
personal  demand  against  his  decedent's 
estate  must  show  that  such  demand  is 
just  and  valid,  and  not  barred  by  the 
statute  of  limitations.  The  statute  of 
limitations  does  not  begin  to  run  until 
the  right  of  action  accrues.  Cann  v. 
Cann,  40  W.  Va.  138,  20  S.  E.  910. 
(S)  Debt  Acknowledged  in  CodidL 

The  statute  of  limitations  does  not 
run  against  a  debt  acknowledged  in  a 
codicil,  and  there  directed  by  testa- 
trix to  be  paid  by  her  executor  on  the 
death  of  her  sister,  till  the  sifter's 
death.  Perkins  v.  Seigfried,  97  Va. 
444,  34  S.   E.  64. 

(4)    Qaim    of    Devisees    for    Use   of 
Wife's  Lands  by  Hnsband 

Where  a  man  who  is  executor  of  his 
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deceased  wife  remains  in  possession  of 
her  land  after  her  death,  the  statute  of 
limitations  will  bar  her  devisees  from 
recovering  from  him  for  the  use  of 
land  for  the  period  ending  five  years 
before  suit,  since  his  liability  for  such 
use  is  a  personal  one,  and  not  as  ex- 
ecutor. Baker  v.  Baker,  87  Va.  180, 
12  S.  E.  346. 

b.  Preventing  Bar. 

Right  of  Representative  to  Present 
Bar. — ^A  personal  representative  "may, 
as  in  Bishop  v,  Harrison,  2  Leigh  537, 
where  the  debt  is  known  to  be  just  and 
is  about  to  be  barred,  after  the  death 
of  the  testator  or  intestate,  make  a 
promise  to  pay,  which  will  prevent  the 
operation  of  the  statute."  Smith  z/. 
Pattie,  81  Va.  654. 

Although  it  is  generally  true,  that 
an  executor  or  administrator  can  not 
create  a  new  cause  of  action  against 
the  estate,  yet  he  may  make  a  valid 
promise  to  pay  a  debt  not  barred  by 
the  statute  of  limitations,  out  of  the 
assets  of  the  estate,  upon  which  a  suit 
may  be  maintained.  Braxton  v,  Har- 
rison, 11  Gratt.  30. 

Burden  of  Proof. — If  the  creditor  re- 
lies upon  a  charge  in  a  will  to  prevent 
the  operation  of  the  statute,  it  is  for 
him  to  show  that  the  testator  died  be- 
fore his  (Jcbt  was  barred.  Tazewell 
V,  Whittle,  13  Gratt.  329. 

c.  Effect  of  Bar  of  Statute. 

Where  a  testator  directs  his  execu- 
tors to  sell  a  certain  farm,  and  out  of 
the  proceeds  to  pay,  first,  the  debts  of 
one  of  his  sons  on  which  another  of 
his  sons  is  surety,  the  executors  can 
not  pay  any  such  debt  which  before 
payment  becomes  barred  by  the  stat- 
ute of  limitations,  when  the  statute  is 
relied  on  by  the  debtors.  Dunn  v. 
Renick,   33   W.   Va.   476,   10   S.    E.  810. 

A  testator  devised  a  large  real  and 
personal  estate  to  his  wife  and  chil- 
dren; charged  the  portion  of  one  of  his 
sons  ^th  the  payment  of  £1,500  ster- 
ling towards  his  debt;  directed  sundry 
tracts  of  land  to,  be  sold  and  the  moneys 


arising  therefrom,  as  well  as  from  loan 
oflftce  certificates,  or  otherwise  (after 
payment  of  his  just  debts),  to  be  equally 
divided  among  his  six  sons.  On  a 
bill  brought  by  one  of  the  creditors  of 
the  testator,  the  statute  of  limitations 
being  pleaded,  and  the  complainant  not 
having  shown  that  he  came  within  any 
of  the  exceptions  of  the  act;  it  was  held, 
rtiat  the  statute  ought  not  to  operate 
to  prevent  a  recovery  of  so  much  of 
the  specific  fund  as  remained  undis- 
posed of,  but  that  it  would  be  a  bar  to 
a  recovery  out  of  the  general  fund. 
Lewis  V.  Bacon,  3  Hen.  &  M.  89. 

d.  Revival  of  Debt  Barred. 
(1)  By  WiU. 

Claimant  was  testatrix's  physician, 
and  while  in  partnership,  terminated  in 
1880,  and  while  alone  from  1880  to 
1888,  he  rendered  services  for  which  no 
bills  were  ever  presented.  For  claim- 
ant's services  from  1888  to  1895,  when 
he  removed  to  another  city,  annual 
bills  were  rendered  ^nd  paid,  with  the 
exception  of  1894.  Testatrix  wrote 
claimant  in  1895,  w*hen  he  moved,  that 
It  was  a  shame  that  the  move  had  been 
made  necessary  by  her  failure  to  pay 
what  she  owed  him,  and  if  he  would 
let  her  have  her  bill  she  would  pay 
what  she  owed  him  in  4  s'hort  time. 
It  was  held,  that  the  letter  dicj  not 
remove  the  bar  of  the  statute  of  limita- 
tions as  to  the  partnership  and  individ- 
ual accounts  up  to  1888,  since  it  did  not 
refer  to  such  accounts,  but  only  to  the 
unpaid  bill  of  1894.  And  the  testatrix, 
who  was  still  indebted  to  the  claimant 
for  services  for  1894  and  for  some  sub- 
sequent calls,  did  not  remove  the  bar 
of  the  statute  as  to  the  old  accounts  by 
the  provision  in  her  will,  made  in  1897, 
giving  to  claimant,  as  a  mark  of  es- 
teem and  appreciation,  $100  in  addition 
to  his  fees  sigainst  her  for  his  services 
as  a  physician,  since  she  had  reference 
only  to  the  recent  bills,  and  not  to  the 
old  ones.  Coles  v,  Martin,  99  Va.  223, 
37  S.  E.  907. 
A  dause  in  a  will  directing  all  just 
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debts  to  be  paid  will  not  save  a  debt 
which  is  barred  by  the  statute  of  lim- 
itations. Braxton  v.  Wood,  4  Gratt.  25; 
Tazewell  v.  Whittle,  13  Gratt.  329; 
Baylor  v.  Dejarnette,  13  Gratt.  152. 

A  devise  of  real  estate  for  the  pay- 
ment of  debts  will  not  affect  the  opera- 
tion of  the  statute  of  limitations  upon 
such  debts,  whether  they  are  barred  at 
the  time  of  the  testator's  death  or  not, 
unless  the  contrary  intention  on  the 
part  of  the  testator  plainly  appears. 
Johnston  v.  Wilson,  29  Gratt.  384.  In 
expressing  the  opinion  of  the  court  in 
this  case,  Staples,  J.,  says:  "In  some 
of  the  earlier  cases  (see  Lewis  v.  Ba- 
son, 3  Hen.  &  M.  89;  Chandler  v.  Hill, 
2  Hen.  &  M.  124;  Brown  v.  Griffiths, 
6  Munf.  450),  it  was  held,  that  a  devise 
for  the  payment  of  debts  had  the  ef- 
fect of  reviving  debts  already  barred 
by  limitations;  but  this  doctrine  hi^s 
been  long  since  exploded,  and  it  is  now 
held  that  such  a  devise  does  not  take 
a  debt  out  of  the  operation  of  the  stat- 
.ute.  Burcke  v.  Jones,  2  Ves.  &  Beam. 
275;  7  John.  Ch.  R.  293;  Tazewell  v. 
Whittle,  13  Gratt.  329;  Baylor  v,  De- 
jarnette, 13  Gratt.  152;  1  Rob.  Prac. 
346."  See  Va.  Code,  1887,  §  2924. 
(2)  New  Promise, 
(a)  By  Testator. 

A  new  promise  to  remove  the  bar  of 
the  statute  of  limitations  must  be  de- 
terminate and  unequivocal;  and  to  im- 
ply a  promise  of  payment  from  a  sub- 
sequent acknowledgment,  such  ac- 
knowledgment, must  be  an  unqualified 
admission  of  a  subsisting  debt  which 
the  party  is  liable  for  and  willing  to 
pay.  Coles  v.  Martin,  99  Va.  223,  37 
S.  E.  907;  Switzer  v.  Noffsinger,  82  Va. 
618.    See  Bell  v.  Crawford,  8  Gratt.  110. 

There  was  nothing  in  the  promises 
or  acts  of  the  defendants  as  to  a  set- 
tlement of  accounts,  to  prevent  the  bar 
of  the  statute.  Some  of  them  had  in 
writing  referred  to  a  settlement  of  R.'s 
estate;  and  one  had  written  to  one  of 
the  plaintiffs  desiring  and  proposing  a 
settlement.  Pendleton  v.  Whiting, 
Wythe  38. 


An  acknowledgment  in  writing,  to 
operate  as  a  new  promise  to  remove 
the  bar  of  the  statute  of  limitations, 
must  be  a  clear  and  definite  acknowl- 
edgment of  a  precise  sum,  plainly  im- 
porting a  willingness  and  liability  to 
pay,  not  in  any  wise  conditional,  oi 
by  way  of  compromise  or  attempt  at 
settlement.  Stiles  v.  Laurel  Fork  Oil 
&  Coal  Co.,  47  W.  Va.  838,  35  S.  E. 
986. 

The  fact  that  the  creditor  has  fur- 
nished the  executor,  at  his  request, 
with  a  statement  of  his  debt,  to  which 
the  executor  makes  no  objection,  will 
not  remove  the  bar  of  the  statute. 
Tazewell  v.   Whittle,   13   Gratt,  329. 

In  West  Virginia,  by  statute,  an  ac- 
knowledgment or  promise  to  pay  made 
by  a  personal  representative  does  not 
stop  the  running  of  the  statute  of  lim- 
itations against  debts  of  the  decedent. 
An  administrator,  by  his  verbal  prom- 
ise, can  no  more  prolong  the  validity 
of  a  debt  of  his  decedent  not  yet 
barred,  beyond  the  limit  of  the  stat- 
utory bar,  than  he  can  revive  a  debt  al- 
ready barred;  nor  has  he  any  option 
about  protecting  the  estate  by  inter- 
posing the  statute  of  limitations  when 
applicable.  Van  Winkle  v.  Blackford, 
33  W.  Va.  573,   11   S.   E.  26. 

Where  an  administrator  is  sole  heir 
and  distributee  of  his  intestate,  and 
there  are  judgments  against  him  in- 
dividually which  attached  to  the  intes- 
tate's estate  sis  soon  as  it  descended 
upon  such  heir  and  distributee, 
and  there  are  debts  against  the 
intestate  which  are  barred  by  the 
statute  of  limitations,  the  administra- 
tor can  not  revive  those  debts  and  re- 
pel the  bar  by  J^ny  promise  in  writing 
or  otherwise,  but  is  bound  to  plead  the 
statute  against  such  debts;  and  if  he 
refuses  or  fails  to  do  so,  it  is  the  right 
of  the  judgment  creditor,  by  reason  of 
his  interest  in  the  funds,  to  interpoie 
the  plea.     Smith  v.  Pattie,  81  Va.  6W. 

(b)  By  Personal  Representative. 

An  executor  or  adn  inistrator  can  not 
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make  a  new  promise  to  pay  a  debt  of 
his  decedent  either  before  or  after  the 
debt  has  been  barred  by  the  statute  of 
limitations.  Findley  v.  Cunningham,  53 
W.  Va.  1,  44  S.  E.  472;  Seig  v.  Acord, 
21  Gratt.  365;  Brown  v.  Rice,  26  Gratt. 
467,  473;  Brown  v.  Rice,  76  Va.  629; 
Smith  V.  Pattie,  81  Va.  654,  663;  Swit- 
zer  V.  Noffsinger,  82  Va.  518,  524. 

Where  there  are  two  joint  admin- 
istrators or  executors,  to  one  of  whom 
the  deceased  was  indebted  in  his  life- 
time, for  money  loaned  so  long  before 
the  death  of  the  debtor,  that  at  the 
time  of  his  death  it  was  barred  by  the 
statute,  the  debt  can  not  be  revived  by 
the  admission  of  the  other  administra- 
tor or  executor  that  the  money  had 
been  loaned  and  was  due.  Seig  v» 
■\corfl,  21  Gratt.  365. 

"  *No  acknowledgment  or  promise 
by  any  personal  representative  of  a  de- 
cedent or  by  one  of  two  or  more  joint 
contractors,  shall  charge  the  estate  of 
such  decedent,  or  charge  any  other  of 
such  contractors  in  any  case,  in  which, 
but  for  such  acknowledgment  or  prom- 
ise, the  decedent's  estate  or  another 
contractor  could  have  been  protected 
under  the  sixth  section  of  this  chapter.' 
This  is  literally  the  same  as  §  8,  ch. 
149,  Virginia  Code  of  1849.  How  was 
the  law  before  1849?  The  great  cur- 
rent of  authority  said  that  an  adminis- 
trator could  not  revive  a  debt  already 
barred.  Wood  Lim.,  §  190;  note  12 
Am.  D.  659;  Angell  on  Lim.,  §  265.  I 
assert  wh^t  the  opinion  in  Seig  v, 
Acord,  21  Gratt.  371,  asserts  and 
shows,  that  such  was  always  law  in 
Virginia.  But  the  law  in  Virginia,  as 
elsewhere  generally,  was  that  an  ex- 
ecutor could,  by  a  promise  to  pay,  give 
a  new  term  to  a  debt  not  barred.  Con- 
rad V.  Harrison,  2  Leigh  532.  To  re- 
strain this  power  to  a  limited  extent, 
that  is,  as  to  realty  of  a  decedent,  :n 
1841,  the  Virginia  legislature  passed 
an  act  containing  the  provision,  'no 
debt  shqil  be  protected  against  the 
operation  of  tlic  statute  of  limitations 
by  this  act,  nor  by  any  assumpsit  of 


the  executor  or  administrator,  so  as  to 
charge  the  real  estate  in  the  possession 
of  the  heirs  or  devisees  with  the  pay- 
ment thereof.' "  Findley  v.  Cunning- 
ham, 53  W.  Va.  1,  44  S.  E.  472. 

e.  Cessation. 

See  generally,  the  title  CREDIT- 
ORS'  SUITS,  vol.  3,  p.  780. 

Where  ^  suit  in  equity  is  brought  by 
a  creditor  against  the  personal  repre- 
sentative of  a  decedent,  and  also  against 
the  heirs  at  law  of  the  intestate,  for 
the  purpose  of  having  the  personal  as- 
sets applied  to  the  discharge  of  the 
debt,  as  far  as  they  will  go,  and  to 
have  the  real  estate  of  the  intestate 
sold  to  pay  the  residue,  and  the  court 
takes  into  its  own  hands  the  adminis- 
tration of  the  assets  by  referring  the 
cause  to  4  commissioner  to  take  an  ac- 
count of  the  debts  of  the  intestate,  the 
statute  of  limitations  ceases  to  run 
against  the  creditors,  not  formal  par- 
ties to  the  bill,  the  bill  not  being  in 
form  a  creditors'  bill  from  the  date  of 
such  decree,  in  such  a  case.  Woodyard 
V.   Polsley,   14   W.  Va.  211. 

A  suit  by  distributees  to  ascertain 
and  pay  the  debts  of  the  estate,  and  to 
distribute  the  surplus,  is  substantially 
a  creditors*  suit;  and  upon  the  entry  of 
a  decree  for  account  in  such  suit,  time 
ceases  to  run  against  all  creditors  of 
the  estate.  Norvcll  v.  Little,  79  Va. 
141.  See  also,  Bank  of  Old  Dominion 
V.  Allen,  76  Va.  200. 

A  decree  for  account  of  debts  against 
a  decedent's  estate,  rendered  in  a  suit 
brought  by  a  single  creditor,  stops  the 
running  of  the  act  of  limitations  against 
the  claims  of  all  creditors  who  subse- 
quently assert  them  in  that  suit.  Robi- 
nett  V.  Mitchell,  101  Va.  762,  45  S.  E. 
287. 

A  suit  brought  by  a  single  creditor 
to  establish  a  debt  against  a  decedent's 
estate  becomes  a  creditor's  suit  by  the 
entry  therein  of  a  decree  for  an  ac- 
count of  debts  against  the  decedents 
estate,  and  the  statute  of  Kmitations 
ceases   to   run   from   the    date   of   the 
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decree  against  all  creditors  of  t***  de- 
cedent who  come  in  under  the  amerce. 
Smith  V.  Moore,  102  Va.  260,  46  S.  E. 
326. 

L  Duty  of  Personal  Representative  to 
Plead. 

The  seventeenth  section  of  the  stat- 
ute of  limitations,  providing  that  the 
dcht  or  scire  facias  on  judgments 
against  decedents  in  their  lifetime, 
shall  not  be  brought  against  their  rep- 
resentatives, after  the  expiration  of  five 
years  from  the  quj^lification  of  a  repre- 
sentative, and  that  such  judgment  shall, 
after  the  expiration  of  five  years,  be 
deemed  to  be  paid  and  discharged,  is 
a  bar  to  a  debt  or  scire  facias  on  such 
judgments  against  an  administrator  of 
the  deceased  debtor,  though  no  assets 
of  the  debtor's  estate  came  to  the 
hands  of  the  representative  within  five 
years  after  his  qualification;  and  the 
administratoir  is  bound  to  plead  the 
statute  to  actions  of  the  judgment  cred- 
itors, in  favor  of  other  creditors  prose- 
cuting claims  to  which  the  limitation 
does  not  apply.  Tunstall  v.  Pollard,  11 
Leigh  1. 

In  Woodyard  v,  Polsley,  14  W.  Va. 
211,  222,  it  is  said:  "It  is  iadeed  the 
duty  of  the  personal  representative  to 
rely  upon  the  statute  of  limitations  in 
behalf  of  the  legatees  and  distributees 
and  4lso  to  protect  creditors." 

The  statute  provi^'^ng  that  an  execu- 
tor or  administrator  shall  have  no 
credit  for  a  claim  which  he  pays  know- 
ing the  facts  whereby  recovery  could 
be  prevented,  does  not  require  him  to 
plead  the  statute  of  limitations  to  a 
claim  a^pparently  barred,  where  he 
knows  facts  making  the  statute  inappli- 
cable. Radford  v.  Fowlkes,  85  Va. 
820,  8  S.  E.  817. 

The  provision  of  Va.  Code,  1873,  ch. 
128,  §  7,  that  an  administrator  shall 
have  no  credit  for  a  claim  which  he 
pays,  if  he  knows  facts  by  winch  a  re- 
covery could  be  prevented,  does  not 
apply  to  a  claim  apparently  barred, 
where  he  knows  facts  making  the  stat- 


ute inapplicable.     Radford  v.  Fowlkes, 
85  Va.  820,  8  S.  E.  817. 

To  entitle  one  joint  obligor  to  re- 
cover from  his  co-obligor  money  paid 
by  him  in  excess  of  his  proportion,  the 
payment  must  have  been  made  upon  a 
debt  for  which  the  latter  was  legally 
liable  at  time  of  the  payment,  and 
which  the  obligor  paying  was  compel- 
lable to  pay,  and  not  upon  a  debt  that 
w^s  barred  as  to  the  obligor  sought  to 
be  charged,  and  who  may  be,  as  in  the 
case  here,  a  personal  representative, 
forbidden  to  pay,  under  Va.  Code,  § 
2676,  without  making  himself  person- 
ally liable  to  extent  of  such  payment. 
Turner  v.  Thorn,  89  Va.  745,  17  S.  E. 
323. 

g.   Mode  of  Taking,  or  Setting  Up  and 
Defenses  Thereto. 

An  ^dministratcw  may  interpose  the 
bar  of  the  statute  of  limitations  by  a 
plea  or  answer,  or  by  exceptions  to  the 
report  of  the  commissioner.  Leith  v. 
Carter,  83  Va.  889,  5  S.  E.  584;  Smith 
z^.   Pattie,   81  Va.   654. 

"The  same  strictness  of  pleading  is 
not  required  in  equity  as  at  law.  It  is 
not  common  to  plead  the  statute  spe- 
cially or  formally  in  equity;  but  only 
to  rely  upon  it  in  general  terms  in  the 
answer.  The  only  reason  for  requir- 
ing the  defense  to  be  made  by  plea  or 
answer  "is  that  the  plaintiff  may  have 
an  opportunity,  if  he  can,  to  take  the 
case  out  of  the  operation  of  the  statute. 
Tazewell  v.  Whittle,  13  Gratt.  329." 
Coles  V,  Martin,  99  Va.  223,  37  S.  E. 
907. 

The  defense  of  the  statute  of  limita- 
tions to  a  claim  asserted  before  a  com- 
missioner in  chancery  may  be  made  by 
an  exception  to  the  commissioner's  re- 
port. The  mere  fact  that,  subse- 
quently, the  claimant  asserts  his  claim 
by  a  petition  filed  in  the  cause,  upon 
which  no  process  issues,  does  not  ren- 
der it  nccessairy  to  make  the  issue  of 
the  bar  of  the  statute  ag^ain.  Coles  v. 
Martin,  99  Va.  223,  37  S.  E.  907. 

But  the  statute  of  limitations  can  not 
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be  availed  of  in  a  court  of  equity  by  de- 
murrer to  the  bill,  for  the  demurrer 
does  not  apprise  the  plaintiff  of  the  in- 
tention of  the  defendant  to  rely  on  the 
bar  of  the  statute,  and  affords  him  no 
opportunity  to  reply  any  facts  that 
might  take  the  claim  asserted  in  the 
bill  out  of  the  operation  of  the  statute. 
Hubble  V.  Poff,  98  Va.  646,  37  S.  E.  277. 
See  also,  Coles  v.  Martin,  99  Va.  223, 
37  S.  E.  907. 

The  statute  of  limitations  may  be 
relied  on  before  the  commissioner, 
even  where  it  has  not  been  pleaded  be- 
fore the  court  prior  to  the  order  of  ref- 
erence. Woodyard  v,  Polsley,  14  W. 
Va.  211. 

If  the  statute  of  limitations  has  not 
been  specially  pleaded  in  the  cause, 
and  has  not  been  relied  on  before  the 
commissioner,  and  the  commissioner 
failed  to  recognize  the  statute,  or  dis- 
regard it,  and  no  exception  was  en- 
dorsed upon  the  report  for  that  reason, 
the  appellate  court  will  consider  the 
statute  of  limitations  out  of  the  case, 
although  the  report,  upon  its  face 
shows,  that  some  of  the  claims  allowed 
by  the  commissioner  were  barred  by 
the  statute.  Woodyajrd  v.  Polsley,  14 
W.  Va.  211. 

The  act  of  1792,  making  it  the  duty 
of  the  court  "in  an  action  upon  an  open 
account  against  an  executor  or  admin- 
istrator to  cause  to  be  expunged  from 
such  account  all  items  appearing  to 
have  been  due  five  years  before  the 
death  of  the  testator  ox  intestate,"  ap- 
plies to  open  accounts  existing  before 
the  act  took  effect.  But  the  act  relates 
only  to  open  accounts  and  does  not  ex- 
tend to  settlements  or  assumptions; 
therefore  the  plaintiff,  to  take  his  case 
out  of  the  act,  may  give  in  evidence  an 
assumpsit  of  the  testator  or  intestate 
within  five  years  to  pay  a  stated  bal- 
ance. Brooke  v.  Shelly,  4  Hen  &  M. 
266. 

Scope  of  Plea. — The  answer  of  a^n 
administrator  pleading  the  statute  of 
limitations  to  a  demand  against  the  es- 


tate of  his  decedent  goes  to  the  de- 
fense  of  both  the  personal  and  real 
assets.  Findley  v.  Cunningham,  53  W, 
Va.   1,   44   S.   E.   472. 

Defenses. — It  is  no  answer  to  a  plea 
of  the  statute  of  limitations  in  an  ac- 
tion of  assumpsit  against  an  adminis- 
trator that  the  defendant's  intestate 
sold  to  the  plaintiff  slaves  in  payment 
of  the  debt  declared  on,  and  that  the 
defendant,  since  the  death  of  his  intes- 
tate, had,  as  administrator,  sued  upon 
the  title  alone,  without  regard  to  the 
intestate's  indebtedness  to  the  plaintiff, 
and  had  recovered  the  slaves  from  the 
plaintiff  within  five  years  before  the 
bringing  of  the  action.  Johnson  v.  Jen- 
nings, 10  Gratt.  1. 

h.  Estoppel  of  Heir  to  Plead  Statute  of 
Limitations. 

An  heir  cannot  oppose  a  credit  al- 
lowed an  executrix*  for  debts  paid  on 
the  ground  that  at  the  time  of  pay- 
ment they  were  barred  by  the  statute 
of  limitations,  where  he  had  agreed,  in 
consideration  of  concessions  made  him 
by  the  other  heirs  and  administratrix, 
not  to  object  to  payment  by  her  of  any 
just  claims  though  they  might  be 
barred  by  the  statute.  Radford  v, 
Fowlkes,  85  Va.  820,  8  S.  E.  817. 

A  judgment  against  the  personal  rep- 
resentatives of  a  decedent  is  not  even 
prima  facie  evidence  of  the  debt  against 
the  heirs  of  such  decedent.  And  in  a 
suit  brought  by  the  plaintiff  in  such 
judgment  against  the  heirs  to  subject 
the  real  assets  descended,  such  judg- 
ment against  the  personal  representa- 
tive will  not  prevent  the  heirs  from  re- 
lying upon  the  statute  of  limitations  as 
a  bar  to  the  original  cause  of  action 
in  such  suit.  Saddler  v,  Kennedy,  26 
W.  Va.  637. 
L  Waiyer. 

Power  of  Executor  or  Administrator 
to  Waive  Bar. — ^A  debt  which  is  barred 
by  the  statute  of  limitations  at  the 
death  of  the  debtor,  cannot  be  revived 
by  the  promise  of  the  personal  repre- 
sentative to  pay  it    Seig  v.  Acord,  31 
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Gratt.  365;  Brown  v.  Rice,  26  Gratt. 
467;  Brown  v.  Rice,  76  Va.  629;  Smith 
V.  Pattie,  81  Va.  654;  Switzer  v,  Noflf- 
singer,  82  Va.  518;  Va.  Code,  1887, 
§  2923. 

Admission  in  Pleading. — An  adminis- 
trator can  not,  by  the  acknowledgment 
in  pleading  of  a  debt  against  his  de- 
cedent which  is  barred  by  the  statute 
of  limitations,  or  in  any  other  way,  re- 
move the  bar  of  that  statute.  Stiles  v. 
Laurel  Fork  Oil  &  Coal  Co.,  47  W.  Va. 
838,  35  S.  E.  986;  W.  Va.  Code,  1899, 
ch.   104,  §  9,  p.  777. 

Repeated  Promises. — On  the  trial  of 
an  issue  on  the  assumpsit  of  the  tes- 
tator within  five  years,  repeated  prom- 
ises by  the  executor  can  not  be  given 
in  evidence  to  prevent  the  operation  of 
the  statute  of  limitations.  Fisher  v. 
Duncan,  1  Hen.  &  M.  563,  3  Am.  Dec. 
605. 

j.  Laches. 

In  1859,  G.*s  executor  settled  his  ac- 
counts, showing  a  balance  due  the  es- 
tate by  him.  The  executor  died  in 
1860,  and  an  administrator  d.  b.  n.  c.  t. 
a.  of  G.'s  estate  was  appointed.  In 
1875,  in  a  creditors'  suit  against  the 
executor's  estate,  such  claim  was  re- 
ported favorably,  as  a  just  debt  owing 
by  the  executor's  estate;  and  there- 
after the  same  report  was  repeatedly 
made,  and  confirmed  by  the  court. 
Held,  there  was  no  laches  in  asserting 
the  claim.  Green  v.  Griffin,  1  Va.  Dec. 
858. 

Where,  in  a  suit  for  the  settlement 
of  an  estate,  it  appears  that  the  origi- 
nal plaintiff,  the  administrator  against 
whom  the  suit  was  brought,  and  the 
diief  cestui  que  trust  are  all  dead;  that 
the  claims  as  to  the  first  year's  trans- 
actions arose  thirty  years  ago;  that  an- 
other claim  involves  the  settlement  of 
accounts,  running  through  five  years, 
between  parties  who  have  since  died; 
that  another  involves  transactions  cov- 
ering a  period  of  nine  years,  com- 
mencing more  than  thirty  years  ago, 
and  that  no  books,  accounts  or  vouchers 


can  be  produced  to  substantiate  tliem 
— the  claims  will  be  rejected,  as  barred 
by  limitations  and  laches.  Garland  v. 
Garland,  2  Va.   Dec.   351. 

Where,  on  the  settlement  of  an  ad- 
ministrator's accounts,  a  balance  found 
in  his  hands  is  ordered  to  be  divided 
proportionally  among  creditors,  a  cred- 
itor can  not,  twenty-one  years  there- 
after, assert  his  claim  in  a  lien  creditors' 
suit  against  such  administrator,  in- 
stituted by  other  creditors  of  the  es- 
tate. The  lapse  of  twenty-one  years 
softer  an  order  directing  an  adminis- 
trator to  distribute  the  assets  of  the 
estate  among  creditors  raises  a  pre- 
sumption of  payment.  White  v. 
Offield,  90  Va.  336,  18  S.  E.  436. 

Equitable  Relief  Generally. — A  court 
of  equity  will,  as  a  rule,  refuse  its  aid 
to  enforce  stale  demands,  but  where 
the  claims  are  not  barred  by  the  stat- 
ute of  limitations,  the  amount  is  cer- 
tain, the  transaction  is  not  obscure,  and 
it  is  not  likely  that  injustice  will  be 
done  owing  to  the  loss  of  evidence  or 
the  lapse  of  time,  and  the  claimant  has 
not  been  guilty  of  such  laches  as 
should  deprive  him  of  his  rights,  the 
court  will  grant  relief.  Houck  v.  Dun- 
ham, 92  Va.  211,  23  S.  E.  238. 

In  1856,  an  executor  filed  a  bill  for  a 
judicial  settlement  of  his  accounts  as 
executor  of  his  father's  estate.  There- 
after, and  before  the  report  of  the  com- 
missioner to  whom  the  account  had 
been  referred  was  returned,  the  execu- 
tor's brother,  who  had  filed  a  claim  on 
a  bond  against  the  estate,  died,  and  the 
executor  became  administrator  of  his 
estate.  The  commissioner's  report  was 
made  in  1860,  but  exceptions  thereto 
were  never  passed  on,  and  it  remained 
unconfirmed.  No  further  action  was 
taken  until  1897,  when  the  executor  and 
nearly  all  of  the  original  parties  to  the 
suit  were  dead,  when  a  supplemental 
bill  was  filed,  reciting  the  existence  of 
the  bond,  alleging  that  it  remained  un- 
paid, and  seeking  its  satisfaction  out 
of  land  held  under  the  executor's  will, 
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but  failing  to  allege  any  excuse  for  the 
delay,  and  the  evidence  tended  to  show 
that  the  bond  had  not  been  paid,  though 
the  executor  declared  in  his  lifetime 
that  it  had  been  satisfied.  Held,  that, 
in  the  absence  of  an  allegation  of  fraud 
or  breach  of  trust,  plaintiff  was  not  en- 
titled to  relief  because  of  laches.  Cov- 
ington V.  Griffin,  98  V^.  124,  34  S.  E. 
974. 

Where,  on  the  settlement  of  an  ad- 
ministrator's accounts,  a  balance  found 
in  his  hands  is  ordered  to  be  divided 
proportionally  among  creditors,  a  cred- 
itor can  not,  twenty-one  years  there- 
after assert  his  claim  in  a  lien  creditor's 
suit  against  such  administrator  insti- 
tuted by  other  creditors  of  the  estate. 
White  V.  Offield,  90  Va.  336,  18  S.  E. 
436. 

4.  Set-Off,  Recoupment  and   Counter- 
claim. 

See  generally,  the  title  SET-OFF, 
RECOUPMENT  AND  COUNTER- 
CLAIM. 

In  an  action  on  a  bond  given  by  dis- 
tributees to  the  administrator  for  an 
amount  due  him  upon  a  settlement,  the 
distributees  cannot  set-off  money  sub- 
sequently received  by  him  as  adminis- 
trator, the  claims  not  being  in  the  same 
character.  James  v.  Johnston,  22  Gratt. 
461. 

In  actions  against  personal  repre- 
sentatives on  claims  against  a  decedent, 
they  are  entitled  to  set  off  claims  in 
decedent's  favor  against  plaintiff.  Stuart 
V,   Peyton,  97  Va.   796,   34   S.   E.   696. 

Where  the  plaintiff  was  notoriously 
insolvent,  and  had  been  adjudged  in- 
debted to  a  trust  in  which  the  decedent 
had  an  interest,  the  decedent's  estate 
being  insolvent,  the  executor  should 
not  be  refused  the  right  to  set  off  the 
the  decedent's  interest  in  the  fund 
against  the  plaintiff's  claim  against  lihe 
estate,  because  of  an  agreement  by  the 
decedent  with  his  creditors  for  the  ben- 
efit, by  which  he  agreed  not  to  Jr:.w 
his  dividends  from  such  fund  uiii»'  '.i/s 
indebtedness  thereto  was  extinguish«u. 


since  the  interests  of  the  creditors  are 
better  served  by  allowing  the  set-off. 
Stuart  V.  Peyton,  97  Va.  796,  34  S.  E. 
696. 

In  an  action  of  assumpsit  by  an  ad- 
ministrator for  a  debt  due  his  intestate 
in  his  lifetime,  the  defendant  can  not 
set  off  a  debt  due  him  for  money  paid 
as  surety  of  the  intestate  since  his 
death.     Minor  v.  Minor,  8  Gratt.  1. 

An  administrator  advertised  a  sale  of 
the  property  of  his  intestate,  offering 
to  purchasing  creditors  a  discount  of 
five  per  cent.  The  defendant,  who  was 
not  a  creditor,  purchased  at  the  sale, 
and  gave  his  bond  for  the  amount. 
Upon  the  plea  of  payment  .to  an  action 
on  this  bond  it  was  held  that  the  de- 
fendant, not  being  a  creditor  ought  not 
to  be  permitted  to  offset  bonds,  due  by 
the  intestate  in  his  lifetime,  and  which 
were  assigned  to  the  defendant  since 
the  institution  of  the  suit,  although  he 
had  given  six  months'  previous  notice 
of  the  offset,  and  also  offered  at  the 
trial  to  prove  a  sufficiency  of  assets  to 
pay  the  debts,  and  tendered  the  costs 
of  the  suit.  Brown  v.  Garland,  1  Wash, 
221. 

Where  a  set-off  is  claimed  against  a 
lien  proved  by  an  executor,  under  an 
order  for  account  in  a  lien  creditor's 
suit,  the  estate  of  the  deceased  creditor 
can  not  be  settled  in  that  suit,  nor  will 
the  suit  be  delayed  to  await  such  set- 
tlement elsewhere.  Ashworth  v.  Tram- 
well,  102  Va.  852,  47   S.   E.   1011. 

When  a  commissioner  is  directed  by 
a  decree  in  a  creditor's  suit  to  sell 
lands  of  the  deceased  debtor  and  sells 
the  lands,  and  the  sale  is  confirmed, 
and  he  is  ordered  to  collect  the  bonds 
and  disburse  the  money,  and  the  pur- 
chaser at  the  sale,  who  h^s  executed 
his  bonds,  is  a  creditor,  and  the  com- 
missioner has  been  ordered  to  pay  him 
a  debt  greater  than  the  amount  of  the 
purchase  money,  the  commissioner  may 
offset  pro  tanto  the  indebtedness  for 
purchase  money  on  the  debt  due  the 
purchaser  from  the  estate.  Ellett  v. 
ReM,  25  W.  Va.  550. 
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5,  Bvidcace. 

a.  Preaumptioii  and  Burden  of  Proof. 

In  a  suit  in  equity  devisees  against 
an  administrator  with  the  will  annexed 
and  Sk  purchaser  from  him,  the  court 
will  presume  the  grant  of  administra- 
tion to  be  regular,  unless  its  irregular- 
ity be  drawn  in  question  by  the  plead- 
ings. Thompsons  v.  Meek,  7  Leigh 
419. 

At  law,  if  an  executor  plead  plene 
administravit  in  a  suit  founded  upon 
an  account,  which  is  an  admission  of 
debt;  or  if  he  even  suffer  judgment 
by  default  or  nil  dicit  to  pass  against 
him  in  such  a  case,  yet  the  plaintiff 
must  prove  his  account,  or  he  shall 
recover  only  one  penny  damages. 
Lewis  V,  Bacon,  3  Hen.  &  M.  89,  citing* 
Quarles  v.  Littlepage,  2  Hen.  &  M.  401. 

It  seems  that  charges  appearing  to 
be  just  and  legal,  in  an  ex  parte  settle- 
ment of  an  administration  account,  by 
commissioners  appointed  by  the  court 
which  granted  the  administration,  and 
passed  by  such  court,  the  commission- 
ers having  reported,  that  vouchers  were 
produced  to  justify  such  charges,  are 
to  be  received,  prima  facie,  as  evidence 
in  favour  of  the  executor  or  adminis- 
trator; and  that  the  burthen  of  proof 
lies  on  the  partV  who  would  inpugn 
them.  Nimmo  v.  Com.,  4  Hen.  &  M. 
57.  See  also,  Peale  v.  Hickle,  9  Gratt. 
445. 

b.  AdmiMibility. 

The  certificate  of  probate  or  of  ad- 
ministration granted  by  4  court  and 
attested  by  the  clerk,  will  enable  the 
executor  or  administrator  to  act,  and 
may  be  given  in  evidence  in  any  court 
in  the  commonwealth.  Dickinson  v. 
McCraw,  4  Rand.  158. 

Where  an  executor  or  administrator 
wishes  to  prove  by  a  deed  of  trust  that 
certain  property  in  his  possession  is 
net  to  be  considered  as  assets,  he 
mast  specially  plead  the  deed,  and  can 
not  give  it  in  evidence  under  a  plea  of 
"^ene  administravit"  in  which  it  is  not 
mentioned.      Taylor    v,     Richards,     3 

MuaL  a. 


In  an  action  of  debt  against  an  ad- 
ministrator on  a  bond  alleged  to  be  the 
bond  of  his  intestate,  the  issue  was  upon 
the  plea  of  non  est  factum;  and  on  the 
trial  the  plaintiff,  after  calling  the  at- 
testing witness,  to  corroborate  him, 
offered  in  evidence  ^  paper  signed  by 
the  defendant,  in  which  the  bond  was 
referred  to.  This  paper  was  executed 
by  the  defendant  in  the  lifetime  of  his 
intestate,  and  did  not  purport  on  i:s 
face  to  have  been  executed  by  the  de- 
fendant as  the  agent  of  his  intestate: 
nor  was  there  any  proof  of  such 
agency.  Held,  the  paper  having  been 
executed  by  the  defendant  before  he 
qualified  as  administrator,  it  is  nf<t 
competent  evidence  as  the  admission 
of  a  party  on  the  record.  Gaines  v,  Ai- 
I  exander,  7   Gratt.   257. 

Declarations     and     Admissions.— In 
!  action  on  bond  in  name  of  administra- 
;  tor  of  obligee  for  benefit  of  adminis- 
trator  of   assignee   against   administra- 
j  tor    of    surety    thereon,    the    benefici:il 
I  plaintiff  offered  as  evidence  of  his  in- 
testate's title  to  the  bond,  the  declan- 
tion   of   the   obligee,    not   made  in  the 
presence  of  the  obligors,  that  he  had 
transferred   the   bond   to  the  beneficial 
plaintiff's  intestate.     Held,  the  evidence 
was    mere    hearsay    and    inadmissible. 
Hodnett  v.   Pace,  84  Va.   873,  6  S.  E 
217. 

c.  Weight  and  Sufficiency. 

The  mere  admission  of  a  debt  is  not 
sufficient  to  charge  the  defendant  with 
the  whole  demand  of  the  plaintiff;  he 
must,  nevertheless,  prove  the  amount 
Quarles  v,  Littlepage,  2  Hen.  &  M. 
401,  3  Am.  Dec.  637. 

In  assumpsit  against  an  executor,  in 
his  individual  character,  for  the  price 
of  goods  sold  and  delivered  to  him  for 
the  use  of  his  testator's  widow  and  leg- 
atees, upon  evidence  being  given  of 
such  sale  and  delivery,  of  a  promise 
by  the  defendant  to  pay  for  the  goods 
out  of  his  testator's  ests^te,  and  of  as- 
sets sufficient  for  that  purpose,  the 
plaintiff    may     recover    although    the 
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promise  was  not  in  writing.     Collins  v. 
Row,  10  Leigh  114. 

In  an  action  for  a  debt  due  a  dece- 
dent's estate  the  defense  was  that  the 
decedent,  a  few  weeks  before  his  death, 
gave  a  written  release.  The  body  of 
the  release  was  in  the  defendant's  hand- 
writing. No  one  saw  it  signed.  The 
decedent  never  admitted  any  indebted- 
ness to  the  defendant,  and  never  men- 
tioned to  any  one  the  giving  of  a  re- 
lease, or  the  intention  to  give  it.  The 
defendant  never  cls^imed  to  have  it  un- 
til two  and  one-half  years  after  the  de- 
cedent's death,  and  once  offered  to  pay 
the  administrator  in  land,  and  admitted 
to  several  that  he  still  owed  the  debt. 
Three  witnesses  testified  that  the  sig- 
nature wqs  genuine,  and  six  that  it  was 
not.  Held,  that  the  release  was  not 
proven.  Swecker  v.  Swecker,  87  Va. 
305,   12   S.   E.    1056. 

d.  Evidence  at  Former  Trial. 

Where,  pending  action,  defendant 
died  and  plaintiff  became  incompetent 
to  testify,  decedent's  administrator  at 
second  trial  may  prove  plaintiff's  state- 
ments at  first  trial.  Lee  v.  Hill,  87  Va. 
497,  12  S.  E.  1052. 
6.  Witnesses. 

See  generally,  as  to  witnesses,  the 
title   WITNESSES. 

Competency. — In  an  action  against 
the  administrator  of  an  intestate's  es- 
tate, a  distributee  is  not  a,  competent 
witness  for  the  defendant,  unless  he 
has  made  a  valid  release  of  all  his 
interest  in  the  estate.  Janey  v.  Blake, 
8   Leigh   88. 

In  an  action  of  assumpsit  brought  by 
the  plaintiff  against  the  defendant  as 
administrator  of  his  decedent,  to  re- 
cover chiefly  for  work  and  labor  done 
by  the  plaintiff  for  the  defendant's  de- 
cedent during  his  life;  held,  that  the 
circuit  court  erred  in  permitting  the 
plaintiff  to  testify  as  a  witness  in  her 
own  behalf  as  to  her  work  and  labor 
and  services  rendered  for  the  deceased, 
and  what  things  she  did  in  and  about 
the    work   and   labor,    she    claimed    to 


have  performed  for  the  deceased  in  his 
lifetime,  while  she  lived  with  him,  and 
had  taken  charge  of  the  household 
affairs  of  the  deceased,  c^nd  had  sold 
produce,  and  bought  provisions  for  the 
house  with  such  produce,  and  had 
nursed  deceased  in  his  sickness.  Owens 
V.  Owens,  14  W.  Va.  88. 

Exceptions  and  Objections.— Where 
it  is  the  duty  of  an  administrator  to 
object  to  a  witness,  and  he  fails  to  do 
so,  whether  through  ignorance,  inad- 
vertence, collusion  or  fraud,  it  is  the 
privilege  of  any  other  person  inter- 
ested in  the  estate  to  make  the  ob- 
jection.    Tate  V.  Tate,  75  Va.  522. 

7.  Verdict. 

On  the  plea  of  "no  assets,"  a  verdict 
finding  that  the  administrator  has  in 
his  hands  assets  belonging  to  the  es- 
tate of  the  intestate,  without  saying  to 
what  amount,  is  defective  and  a  new 
trial  ought  to  be  directed.  Eppes  v. 
Smith,    4    Munf,    466. 

A  verdict  upon  a  plea  of  fully  ad- 
ministered ought  to  ascertain  the 
amount  of  assets  in  the  hands  of  the 
defendant  at  the  commencement  of  the 
suit  s^nd  at  the  time  of  the  plea  pleaded, 
and  a  verdict  which  merely  finds  that 
assets  sufficient  to  paj^  the  plaintff's  de- 
mand "have  come"  to  the  defendant's 
hands,  without  saying  when,  is  erro- 
neous.    Gardner  v,  Vidal,  6  Rand.  106. 

If  the  jury  find  a  conditional  verdict 
referring  to  a  cqse  agreed  to  be  stated, 
but  before  the  facts  are  agreed,  the 
defendant  dies,  and  a  scire  facias  is- 
sues against  his  administrator  to  show 
cause  why  the  said  facts  should  not  be 
agreed,  and  the  matters  at  law  there- 
upon argued,  the  administrator  is  not 
bound  to  agree  the  facts,  but  if  h% 
chooses  may  abate  the  suit.  Hooe  v. 
Pierce,  1  Wash.  212. 

Quaere,  whether  a  declaration  against 
the  administrator  of  one  of  two  joint 
obligors,  averring  that  neither  the  de- 
fendant, nor  the  other  obligor,  nor  any- 
representative  of  his,  had  paid  the  debt 
(without  stating  that  such  other  obli- 
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gor  was  dead,  or  that  the  defendant's 
intestate  had  survived  him);  and  al- 
leging, in  assigning  the  breach  that 
right  of  Jiction  had  accrued,  under  tie 
premises,  against  the  defendant's  in- 
testate (without  setting  forth  in  what 
manner),  be  good  after  the  verdict. 
Atwell  V,  Towles,  1  Munf.  175. 

Upon  issue  joined  on  the  pica  of 
"fully  administered,"  a  verdict  finding, 
in  general  terms,  "the  issue  for  the 
plaintiff,  and  that  assets  equal  to  the 
■claim  of  the  plaintiff  cqme  to  the 
hands  of  the  defendant,"  is  uncertain 
and  insufficient.  It  should  set  forth, 
with  sufficient  certainty,  what  portion 
of  the  assets,  which  came  to  the  de- 
fendant's hands,  was  unadministered  at 
the  time  of  suing  out  the  plaintiff's 
writ.     Rogers  v.  Chandler,  3  Munf.  65. 

As  to  the  sufficiency  of  a  verdict  of 
this  nature,  see  also,  Booth  v.  Arm- 
strong, 2  Wash.  301;  Gardner  v.  Vidal, 
6  Rand.  106;  Sturdivant  v.  Raines,  1 
Leigh  481;  Brizendine  v.  Tisdale,  5 
Leigh   51. 

Where  a  plea  of  "fully  adminis- 
tered" concluded  to  the  country  in- 
stead of  with  an  offer  to  verify,  the 
defect  is  cured  by  verdict.  Eppes  v. 
Smith,  4  Munf.   466. 

8.  Judgment  or  Decree. 

See  generally,  the  title  JUDG- 
MENTS  AND  DECREES. 

a.  Rendition,  Form  and  Requisites. 
(1)  General  Consideration. 

Joint  Decree. — It  is  error  to  render 
a  joint  decree  against  two  executors, 
when  only  one  is  before  the  court. 
Myrick  v.  Adams,  4   Munf.  366. 

Requiring  Refunding  Bond.  —  The 
widow  and  two  infant  children  of  a 
decedent  filed  a  bill  against  the  admin- 
istrator, and  a  decree  was  entered  by 
consent  that  the  administrator  was  in- 
debted to  the  estate  in  a  certain  sum, 
and  that  of  this  sum  one-third  belonged 
to  the  widow  and  two-thirds  to  the 
infant  children.  Held,  that  the  decree 
was  not  erroneous  in  not  requiring  re- 
funding bonds  to  be  given  by  the  plain- 


tiffs, since  this  would  have  been  incom- 
patible with  the  evident  intent  and  le- 
gal effect  of  the  decree.  Harman  v, 
Davis,  30  Gratt.  461. 

Decree  for  Payment.— Where,  in  a 
suit  by  a  creditor  to  subject  property 
of  his  deceased  debtor  to  the  payment 
of  his  debt,  the  claim  is  proved  or  ad- 
mitted, and  the  executor  confesses  as- 
sets, the  plaintiff  may,  at  the  hearing, 
have  a  decree  for  payment,  and  he  is 
not  compelled  to  take  a  decree  for  an 
account.  Duerson  v.  Alsop,  27  Gratt 
229. 

Payment  into  Court. — In  a  creditor's 
suit  against  a  person  in  his  own  right 
and  as  administrator,  where  the  plain- 
tiff claims  to  be  a  creditor  by  judg- 
ment against  the  defendant  as  admin- 
istrator and  the  defendant  admits  that 
he  owes  his  intestate's  estate  for  land 
purchased  in  intestate's  lifetime,  the 
court  may  decree  that  the  defendant 
shall  pay  such  debt  into  court,  or  to 
a  receiver,  although  he  is  one  of  the 
next  of  kin  of  his  intestate.  Farmer 
tJ.  Yates,  23  Gratt.  145. 

(8)  Judgment  Quando  Acciderint 

Where,  on  an  issue  joined  on  the 
plea  of  plene  administravit,  the  jury 
finds  assets  to  a  certain  amount  less 
than  the  plaintiffs  claim,  judgment 
should  be  entered  for  that  amount 
only,  and  execution  will  issue  for  such 
amount  immediately,  and  for  the  bal- 
ance when  assets  shall  come  to  the  de- 
fendant's hands.  Nimmo  v.  Com.,  1 
Hen.  &  M.  57,  4  Am.  Dec.  488. 

Where  an  administrator  d<ffendant 
pleads  the  single  plea  of  "fully  admin- 
istered," and  the  issue  is  found  for 
him,  the  plaintiff  ought  to  have  judg- 
ment for  debt  and  costs,  when  assets, 
etc.,  and  the  defendant  is  entitled  to  a 
judgment  against  the  plaintiff  for  the 
general  costs  of  the  action.  Timber- 
lake  V.  Benson,  2  Va.  Cas.  348. 

Where  the  defendant  administrator 
pleads  nonassurapsit  and  "fully  admin- 
istered," and  the  first  is  found  for  the 
plaintiff  and  the  second  for  the  defend- 
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ant,  the  judgment  ought  to  be  for  the 
plaintiff  for  the  debt  and  costs,  to  be 
levied  on  the  goods  of  the  estate, 
quando  acciderint,  but  for  the  defend- 
ant for  the  separate  costs  of  the  sec- 
ond issue.  Timberlake  v.  Benson,  2 
Va.    Cas.    348. 

Where  the  defendant  pleads  both 
pleas,  and  the  plaintiff  declines  to  re- 
ply to  the  plea  of  "fully  adminis- 
tered," or  having  replied  to  it  with- 
draws it  without  subjecting  the  de- 
fendant to  costs  by  doing  so  and  the 
first  issue  is  then  found  for  the  plain- 
tiff he  ought  to  have  a  judgment  for 
the  debt  and  costs,  quando  acciderint, 
and  the  defendant  is  not  entitled  to 
any  costs.  Timberlake  v.  Benson,  2 
Va.  Cas.  348. 

(3)  Judgment  De  Bonis  Testatoris. 

A  personal  judgment  or  decree 
against  a  personal  representative,  when 
sued  in  his  representative  capacity 
only,  is  erroneous.  Jones  v,  Reid,  12 
W.  Va.  350,  29  Am.  Rep.  455. 

Judgment  in  detinue  against  an  ex- 
ecutor as  such,  should  be  given  against 
him  personally,  for  the  goods  by  him 
detained,  or  the  alternative  value;  but 
for  all  damages  for  detention,  both  in 
the  testator's  time  and  in  his  own,  it 
should  be  against  him  de  bonis  testa- 
toris.  Allen  v.  Harlan,  6  Leigh  42,  29 
Am.  Dec.  205;  Greenlee  v.  Bailey,  9 
Leigh   526. 

But  in  Catlett  v.  Russell,  6  Leigh 
344,  it  was  held,  that  the  judgment  in 
detinue  against  an  executor  as  such, 
should  be  for  the  goods  or  the  alterna- 
tive value  against  the  executor  de  bo- 
nis propriis,  and  for  the  damages  for 
detention,  both  in  the  testator's  and 
executor's  own  time',  de  bonis  testa- 
toris.  Campbell,  J.,  and  Brockcn- 
brough,  J.,  dissented,  however,  hold- 
ing, in  accordance  with  the  decision  in 
Allen  V.  Harlan,  6  Leigh  42,  29  Am. 
Dec.  205,  that  the  judgment  should  be 
against  the  executor  for  the  goods,  if 
to  be  had,  if  not,  for  the  alternative 
value,  the  damages  for  detention,  and 


the  costs,  all  to  be  levied  de  bonis 
testatoris. 

Where  a  defendant  dies,  and  the  suit 
is  revived  against  his  administrator, 
the  decree  against  him  should  be  de 
testatoris  only.  In  order  to  charge  the 
administrator,  the  proceeding  must  be 
such  as  to  give  him  an  opportunity  of 
being  heard.  Cocke  v,  Gilpin,  1  Rob. 
20;  Hunt  v.  Martin,  8  Gratt.  578. 

Where  an  action  of  detinue  is  re- 
vived against  an  administrator  with  the 
will  annexed,  and  a  judgment  is  re- 
covered, the  judgment  for  the  dam- 
ages for  detention  of  the  property  and 
the  costs  should  not  be  against  the 
administrator  personally,  but  against 
him  as  administrator  to  be  levied  on 
the  goods  of  his  testator  in  his  hands 
to  be  administered.  Hunt  v.  Martin,  8 
Gratt.   578. 

Where  the  administrator  of  a  de- 
fendant in  detinue,  who  dies  pending 
the  suit,  consents  that  the  cause  shall 
stand  revived  against  him,  and  the 
cause  goes  to  trial  upon  the  plea  put 
in  by  his  intestate,  the  judgment 
against  him  should  be  personal  for  the 
property  or  its  alternative  value,  but 
the  costs  and  damages  should  be  levied 
of  the  goods  and  chattels  of  the  intes- 
tate in  the  hands  of  the  administrator. 
Greenlee  v.   Bailey,  9  Leigh  526. 

A  decree  against  an  executor  for 
rents  and  profits  received  by  the  tes- 
tator ought  expressly  to  direct  that  he 
pay  the  sum  in  question  out  of  the 
assets  in  his  hands  to  be  adminis- 
tered; otherwise,  it  is  to  be  understood 
as  against  him  personally,  and,  there- 
fore, is  erroneous.  Hite  v.  Paul,  2 
Munf.   154. 

In  an  action  of  debt  on  bond  against 
an  administrator,  issues  were  joined  on 
pleas  of  payment  and  fully  adminis- 
tered. The  verdict  was  for  the  plain- 
tiff on  the  first  issue,  and  on  the  last, 
"that  assets  more  than  suITicient  to  pay 
the  debt,  etc.,  came  to  the  defendant's 
hands  to  be  administrcd."  Held,  that 
the   verdict  on  th^    last  iss"e  was  in* 
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sufficient  to  found  a  judgment  de  bonis 
testatoris.  Sturdivant  v.  Raines,  1 
Leigh  481.  See  also,  Brizendine  v.  Tis- 
dale,  5  Leigh  51. 

In  a  suit,  in  equity  against  executors 
it  is  not  regular  to  enter  a  decree  to 
be  levied  of  the  goods  of  the  testator, 
without  an  account.  McRae  v.  Bates, 
4  Hen.  &  M.  490. 

In  assumpsit  by  a  legatee  against  an 
executor  for  a  legacy,  one  count  in  the 
declaration  alleged  a  promise  made  by 
the  defendant,  as  executor,  to  pay  the 
legacy.  Held,  that  this  was  a  count 
against  the  executor  in  his  representa- 
tive character,  upon  which  the  judg- 
ment could  only  be  de  bonis  testatoris. 
Kayser  v.  Disher,  9  Leigh  357. 
(4)  Judgment  De  Bonis  Propriis. 

As  a  general  rule,  a  judgment  can 
not  be  rendered  against  an  adminis- 
trator de  bonis  propriis.  Pugh  v. 
Jones,    6    Leigh    299. 

It  is  error  to  make  a  personal  de- 
:ree  against  an  administrator  without 
an  account  or  admission  showing  as- 
sets of  his  intestate's  estate  in  his 
hands  sufficient  to  satisfy  the  decree. 
Wills  V.   Dunn,   5   Gratt.   384. 

Where  an  executor  obtains  a  judg- 
ment for  a  debt  due  his  testator  against 
the  administrator  of  the  debtor,  to  be 
levied  of  the  goods  and  chattels  of  the 
intestate,  and  afterwards  brings  an  ac- 
tion of  debt  against  the  administrator, 
suggesting  a  devastavit,  and  declares 
in  detinet  only,  he  can  not  have  judg- 
ment de  bonis  prdpriis  of  the  admin- 
istrator, but  only  de  bonis  testatoris. 
Spotswood  V.  Price,  3  Hen.  &  M.  123. 

Where  an  order  accepted  by  the  per- 
sonal representative  is  rejected  in  a 
creditors'  suit  as  a  valid  claim  against 
the  decedent's  estate,  there  can  be  no 
personal  decree  for  the  amount  thereof 
against  such  representative;  because  it 
is  asserted  in  the  bill  as  a  debt  due  by 
the  estate,  and  the  decree  must  be 
consistent  with  the  case  made  by  the 
pleadings.  Staples  v.  Staples,  85  Va. 
76,  7  S.  E.  199. 

Where    a    balance    is    found    in    the 


hands  of  an  executor  or  administrator, 
the  decree  should  be  de  boni  propriis; 
and  an  acknowledgment  of  assets  with 
other  circumstances,  will  have  the 
same  effect.  Templeton  v.  Fauntleroy, 
3   Rand.   434. 

Where,  in  a  suit  against  an  execu- 
tor, all  the  counts  in  the  declaration 
are  such  that  an  action  can  not  be 
maintained  upon  them  against  the  ex- 
ecutor as  such,  the  description  of  him 
as  such  may  be  regarded  as  surplus- 
age, and  judgment  be  rendered  against 
him  personally;  but,  if  one  of  the 
counts  will  sustain  an  action  against 
the  executor  as  such,  then  the  descrip- 
tion can  not  be  rejected  and  the  action 
must  fail.  Fitzhugh  v.  Fitzhugh,  11 
Gratt.  300,  62  Am.  Dec.  653.  See  also. 
Belvin  v.  French,  84  Va.  81,  3  S.  E. 
891;  Martin  v.  Stover,  2  Call  514. 

In  assumpsit  against  executors  for 
money  had  and  received  by  them  to 
the  plaintiff's  use,  it  seems  that  judg- 
ment should  be  de  bonis  propriis  and 
not  de  bonis  testatoris.  Martin  v.  Sto- 
ver, 2  Call  514. 

An  executor  executed  a  note  for  a 
debt  of  his  testator  which  he  signed 
as  executor;  upon  this  note  an  action 
was  brought  against  him  as  executor; 
but  the  count  was  in  the  debit  and  det- 
inet, and  the  breach  was  laid  in  his 
failure  to  pay.  There  was  a  judgnent 
by  default.  Quaere,  whether  it  should 
be  against  the  executor  as  such  or  de 
bonis  propriis.  Snead  v.  Coleman.  7 
Gratt.  300,  56  Am.  Dec.  112. 

An  executor  or  administrator,  hold- 
ing slaves  in  which  his  testator  or  in- 
testate had  only  an  estate  for  life,  ter- 
minable upon  his  dying  without  issue 
living  at  the  time  of  his  death  may  be 
charged  in  detinue,  personally,  and  not 
as  executor  or  administrator.  Royall 
V.  Eppes,  2  Munf.  479. 

Two  wards,  after  their  majority, 
sued  the  administrator  and  heirs  of 
their  deceased  guardian.  It  was  shown 
that  several  of  the  heirs  were  infants, 
and  there  had  been  partition  of  the 
reality   among  them,  but   no   distribu- 
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tion  of  the  personalty.  Held,  that  a 
decree  against  the  administrator  alone 
was  proper,  as  the  payment  of  the 
debt  out  of  the  personalty  would  pre- 
vent further  litigation  for  contribution 
among  the  heirs.  Martin  v.  Fielder, 
83   Va.   455,  4   S.   E.   602. 

It  is  a  settled  rule  in  equity  that 
wherever  a  balance  is  found  in  the 
hands  of  an  executor  or  administrator, 
the  decree  shall  be  bonis  propriis,  and, 
in  such  case,  a  decree  de  bonis  testa- 
toris  will  be  reversed.  Templeman  v. 
Fauntleroy,  3  Rand.  434,  446.  See  also, 
Franklin  v.  Depriest,  13  Gratt.  257; 
Barr  v.  Barr,  2  Hen.  &  M.  26;  Shep- 
pard  V.  Starke,  3  Munf.  29;  Moore  v. 
Ferguson,  2  Munf.  421. 

A  personal  judgment  or  decree 
against  an  executor  or  administrator, 
or  administrator  de  bonis  non,  who  is 
sued  in  his  representative  character 
only,  is  fatally  erroneous.  Humphreys 
V.  West,  3  Rand.  516;  Jones  v.  Reid,  12 
W.  Va.  350,  370.  See  also,  Lincoln  v. 
Stern,    23    Gratt.    816,   822. 

A  judgment  against  "T.  G.  Mann, 
administrator  of  Sherman  Clarkson, 
deceased,"  as  shown  in  the  caption,  it 
not  appearing  that  the  recovery  was  to 
be  levied  of  goods  and  chattels  of 
Clarkson  in  the  hands  of  Mann  to  be 
administered,  is  not  a  judgment  against 
the  estate,  but  an  individual  judgment 
against  Mann.  Thompson  Vi  Mann,  53 
W.  Va.  432,  44  S.  E.  246. 

b.  By  Default  or  Confession. 

A  judgment  by  default  against  an 
executor  is  prima  facie  an  admission 
of  assets.  Mason  v.  Peter,  1  Munf. 
437. 

Scott  V.  Tankersley,  10  Leigh  581, 
holds,  that  where,  on  a  motion  against 
a  sheriflF's  administrator  for  the  de- 
fault of  the  sheriffs  deputy,  the  exec- 
utor of  the  deputy  was  notified  to  de- 
fend the  motion,  and  promised  to  at- 
tend to  it,  but  failed  to  do  so,  and 
judgment  by  default  was  rendered,  the 
executor  could  not,  in  an  action  against 
him   by   the   sheriff's   administrator   to 


recover  the  amount  of  the  judgment, 
raise  the  objection  that  the  statute  of 
limitations  would  have  been  a  defense 
to  the   motion. 

Judgment  by  Confession.— A  filed 
a  bill  against  B,  the  administrator  of  C, 
claiming  a  debt  against  the  estate  of 
C,  claiming  that  he  was  entitled  to 
have  his  debt  paid  out  of  the  assets 
in  the  hands  of  the  administrator.  B 
answered  the  bill,  and  claimed  that 
there  was  not  sufficient  assets  to  pay 
the  debts  against  the  estate.  The  court 
referred  the  cause,  by  consent  of  the 
parties  to  the  bill,  to  a  commissioner 
to  ascertain  among  other  things 
"what  debts  are  due  from  said  estate 
and  respective  priorities,  if  any,  and 
any  other  matters  deemed  pertinent  by 
any  of  the  creditors  of  the  said  estate, 
or  any  of  the  parties  in  interest ;"  and 
directed  the  commissioner  in  the  de- 
cree, before  proceeding  to  state  the  ac- 
count, to  give  notice  to  the  creditors 
and  all  persons  interested  in  the  es- 
tate, by  publication  of  the  time  and 
place  of  taking  the  same  in  some  news- 
paper published  in  the  city  of  Wheel- 
ing, at  least  four  weeks  before  com- 
mencing to  take  the  said  account;  and 
the  court,  in  the  decree,  adjudged  that 
such  publication  should  be  equivalent  to 
personal  service.  The  commissioner 
proceeded  to  discharge  his  duties  under 
the  decree,  and  among  other  debts 
against  the  estate  of  A,  he  reported  a 
debt  as  being  due  to  B  of  $4,000,  in 
the  aggregate,  exclusive  of  interest. 
The  court  heard  the  case  upon  the 
bill,  answer  of  L,  administrator,  and 
report  to  the  commissioner,  to  which 
no  exceptions  were  filed,  and  directed 
what  disposition  should  be  made  of  the 
assets,  and  ordered  that  after  paying 
the  costs  of  the  suit  and  the  funeral  ex- 
penses, amounting  to  $169.68,  out  of 
the  residue  to  pay  the  balance  pro  rata 
on  the  debts  mentioned  in  schedule 
A  to  the  eictent  of  the  funds  in  his 
hands — Schedule  a  was  a  list  of  the 
creditors  of  the  estate,  showing  tht 
•amount    due    to    each,    filed    with    the 
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commissioner's  report  and  as  part 
thereof,  and  B  was  one  of  the  creditors, 
B,  feeling  aggrieved  by  this  decree, 
moved  the  circuit  court,  after  due  no- 
tice, to  reverse  and  set  aside  the  de- 
cree, and  the  circuit  court,  on  motion, 
dismissed  the  motion  to  reverse.  Held, 
that  it  was  not  error  in  the  circuit  court 
to  dismiss  the  motion,  because  the  de- 
cree sought  to  be  reversed  was  not  a 
decree  on  a  bill  taken  for  confessed. 
Bell  V.  List,  6  W.  Va.  469. 

Where  an  executor  confesses  judg- 
ment against  him  for  a  debt  of  the 
testator  upon  a  miscalculation  of  the 
amounts  of  assets  in  his  hands,  and 
with  the  full  understanding  of  his  per- 
sonal liability  in  case  of  a  deficiency 
of  assets,  he  will  not  be  relieved  in 
equity  against  the  judgment  in  case 
the  assets  are  insufficient  to  satisfy  it. 
Freelands  v.  Royall,  2  Hen.  &  M.  575. 

Where  an  executor  confesses  judg- 
ments and  gives  forthcoming  bonds 
for  debts  due  by  his  testator  under 
the  belief  that  the  assets  of  the  estate 
are  sufficient  to  pay  all  claims  against 
it,  but  afterwards,  by  an  unexpected 
depreciation  of  property,  the  amount 
of  assets  proves  inadequate,  the  exec- 
utor will  be  relieved  in  equity.  Miller 
V.  Rice,  1  Rand.  438. 

It  seems  that  where  a  decree  against 
executors  for  a  legacy  is  made  upon 
their  confessing  assets  sufficient  to  sat- 
isfy the  same,  without  specifying 
whether  such  assets  consisted  of 
money  or  other  property,  such  decree 
may  with  propriety  direct  that  they 
pay  the  legacy  and  interest,  with  the 
costs  of  the  suit,  out  of  the  assets, 
if  so  much  thereof  they  have;  if  not, 
out  of  their  own  estates.  McRae  v. 
Brooks,  6  Munf.  157.  , 

Upon  a  motion  against  the  adminis- 
trator of  a  sheriff  for  the  default  of 
the  sheriff's  deputy,  the  executor  of 
the  deputy  was  notified  to  make  de- 
fense and  promised  to  do  so  but  neg- 
lected to  attend  to  it,  and  judgment  by 
default  was  rendered.  The  adminis- 
trator of  the  sheriff  brought  an  action 


against  the  executor  to  recover  the 
amount  of  the  judgment.  Held,  that 
the  executor  could  not  raise  the  objec- 
tion, that  the  statute  of  limitations 
would  have  been  a  defense  to  the  mo- 
tion, Scott  V.  Tankersley,  10  Leigh 
58t 

Operation  as  Estoppel.— A  creditor 
of  a  decedent,  by  accepting  from  the 
administrator  a  confession  of  judg- 
ment when  assets,  is  thereby  estopped 
at  law  from  alleging  that  the  adminis- 
trator at  the  time  of  the  judgment  had 
assets  applicable  to  the  demand.  Du- 
puy  V.  Southgates,  11  Leigh  92. 

As  Lien  upon  Realty  of  Decedent— 
The  administrator  de  bonis  non  of  A 
confessed  judgment  in  favor  of  the  ad- 
ministrator of  B,  pursuant  to  a  written 
agreement  made  between  them.  Held, 
that  such  judgment  was  not  a  lien 
upon  the  lands  of  which  A  died  seized. 
Custer  V.  Custer,  17  W.  Va.  113. 

c.  Non  Obstante  Veredicto. 
Judgment. — An    action    on    the  case 

for  selling  the  plaintiff  an  unsound 
slave  by  means  of  a  fraudulent  war- 
ranty of  soundness,  or  fraudulent  con- 
cealment of  unsoundness,  can  not  be 
maintained  against  the  personal  repre- 
sentative of  the  vendor;  and  in  such 
case,  though  there  is  a  verdict  for  the 
plaintiff,  judgment  should  be  rendered 
for  the  defendant^  non  obstante  ver- 
edicto. Boyles  v.  Overby,  11  Gratt. 
202. 

d.  Operation  and  Effect 

As  Bar  to  New  Action. — ^Where  a 
court  of  probate,  under  the  24th  sec- 
tion of  the  statute  concerning  wills, 
appoints  a  person  to  collect  and  pre- 
serve the  estate  of  a  decedent  until 
administration  be  granted,  such  ap- 
pointee can  not  properly  be  sued  on  a 
bond  of  the  decedent;  and  if  he  be 
sued,  and  judgment  rendered  against 
him,  scire  facias  upon  the  judgment 
will  not  lie,  after  administration  is 
granted,  against  the  administrator,  nor 
will  the  judgment  be  any  bar  to  a  new 
action  against  the  administrator  upon 
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his  decedent's  bond.  Wynn  v.  Wynn, 
8  Leigh  264. 

Parties  Bound. — Nothing  is  involved 
here  but  the  personal  estate,  and  any 
decision,  for  or  against  the  adminis- 
trator, in  the  absence  of  fraud  or  col- 
lusion, is,  as  to  it,  binding  upon  the 
legatees  and  distributees.  Hooper  v. 
Hooper,  32  W.  Va.  526,  534,  9  S.  E. 
937;  Corrothers  v.  Sargent,  20  W.  Va. 
351;  Castellaw  v.  Guilmartin,  54  Ga. 
299;  Van  Winkle  v.  Blackford,  54  W. 
Va.   621,  46   S.   E.   589. 

In  a  suit  by  an  administrator  under 
§  7,  ch.  86,  W.  Va.  Code,  1899,  to 
convene  creditors  of  a  decedent,  when 
a  creditor  presents  his  demand  before 
a  commissioner  taking  an  account  of 
debts  for  allowance  against  the  estate, 
a  decree  allowing  or  disallowing  such 
demand  is  res  judicata  as  to  the  cred- 
itor, and  also  the  representatives  of  the 
estate  and  a  party  purchasing  land  of 
the  estate  under  the  decree.  Hurxthal 
V.  Boom  Co.,  53  W.  Va.  87,  44  S.  E. 
520. 

In  a  suit  by  an  administrator  to  con- 
vene creditors  of  a  decedent  under  § 
7,  ch.  86,  W.  Va.  Code,  1899,  one 
claiming  a  demand  against  the  estate 
under  a  contract  with  the  decedent 
binding  one  to  maintain  dams  to  sup- 
ply water  to  a  mill,  presents  it  in  such 
suit  for  allowance,  and  it  is  resisted 
by  the  administrator  and  heirs  of  the 
decedent  on  the  ground  that  the  cove- 
nant was  broken,  and  that  the  party 
was  not  entitled  to  compensation  for 
maintaining  such  dam  for  that  reason, 
a  decree  allowing  such  demand  is  con- 
clusive to  show  that  such  agreement 
was  not  broken  in  the  lifetime  of  the 
decedent,  as  between  the  covenantor 
and  an  assignee  of  the  land  benefited 
by  the  covenant  to  show  compliance 
with  the  covenant  in  the  lifetime  of 
the  decedent.  Hurxthal  v.  Boom  Co., 
53  W.  Va.  87,  44  S.  W.  520. 

If  on  a  bill  filed  by  creditors  to  sub- 
ject the  estate,  real  and  personal,  of  a 
decedent,  to  the  payment  of  his  debts, 
a  copy  of  decedent's  will   is  filed,  by 


which  he  devised  and  bequeathed  cer- 
tain property  to  his  wife  for  life,  and 
nominated  her  as  executrix,  the  wife 
is  made  a  party  defendant  as  execu- 
trix and  "as  widow/'  this  is  sufficient 
to  bind  her  personally  by  any  proper 
decree  made  in  the  cause.  New  v. 
Bass,  92  Va.  383,  23  S.  E.  747. 

As  Lien  on  Land  of  Decedent. — A 
judgment  obtained  by  a  creditor 
against  the  administrator  is  not  a  judg- 
ment lien  on  the  realty  of  the  intes- 
tate.    Laidley  v.  Kline,  8  W.  Va.  218. 

As  Lien  on  Land  of  Executor. — A 
conditional  decree,  directing  an  exec- 
utor to  pay  certain  debts  due  by  his 
testator's  estate,  or  due  from  him  in 
his'  fiduciary  capacity,  when  he  shall 
have  collected  certain  other  specified 
claims  of  debts  coming  to  his  testa- 
tor's estate,  constitutes  no  lien  upon 
the  real  estate  of  such  executor.  Ex- 
ecution can  not  be  issued  thereon  and 
enforced  against  him  without  further 
proceedings  in  the  cause  wherein  such 
decree  has  been  rendered;  nor  will  a 
bill  in  chancery  be  maintained  to  en- 
force the  lien  of  such  decree  against 
the  real  estate  of  such  executor.  Gay 
V.  Skeen,  36  W.  Va.  582,  15  S.  E.  64. 

Conclusiveness  as  Evidence  of  Ex- 
istence and  Validity  of  Debt. — A  judg- 
ment rendered  against  an  administra- 
trix upon  the  bond  of  her  intestate  is 
conclusive  evidence  of  the  validity  of 
the  debt  as  against  the  administratrix. 
Montague  v.   Turpin,   8   Gratt.   453. 

A  judgment  or  decree  against  an 
executor  in  favor  of  a  creditor,  payable 
out  of  assets,  is  con<:lusive  evidence 
upon  the  executor  and  his  sureties  as 
to  the  existence  and  justness  of  the 
demand.  Crim  v.  England,  46  W.  Va. 
480,  33  S.  E.  310. 

As  Evidence  against  Heirs  in  Pro- 
ceeding to  Subject  Land. — A  judgment 
in  a  suit  at  law  against  the  personal 
representative  of  a  decedent  can  not 
be  used  as  evidence  against  the  devi- 
sees or  heirs  at  law,  in  a  bill  by  the 
judgment  creditor,  to  subject  the  land 
in  their  hands  to  the  payment  of  the 
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judgment.  Daingerfield  v.  Smith,  83 
Va.  81.  1  S.  E.  599. 

There  being  no  privity  between  the 
personal  representative  and  the  party 
to  whom  the  real  estate  has  descended 
or  been  devised,  a  judgment  against 
such  personal  representative  is  not 
even  prima  facie  evidence  against  the 
heir  or  devisee.  Laidley  v.  Kline,  8 
W.   Va.   218,  219. 

A  judgment  against  the  personal 
representative  of  an  estate  is  not  even 
prima  facie,  much  less  conclusive,  evi- 
dence against  the  devisee  or  heir  of 
such  estate;  and  the  fact  that  the  same 
person  may  be  both  personal  represent- 
ative and  heir  or  devisee  does  not 
constitute  an  exception  to  the  rule. 
Merchants'  Nat.  Bank  v.  Good,  21  W. 
Va.  455. 

Judgment  against  the  first  in  a  suit 
to  which  the  last  were  not  parties,  af- 
fects not  the  last  for  want  of  privity; 
and  is  not  evidence  against  them  in  a 
suit  to  subject  the  decedent's  real  es- 
tate; and  Va.  Code,  1873,  ch.  127,  §  3, 
docs  not  alter  the  rule.  Watts  v,  Tay- 
lor, 80  Va.  627;  Brewis  v.  Lawson,  76 
Va.  38. 

e.  Conclusion. 

In  trespass  against  an  administrator 
for  goods  taken  away  by  the  intestate, 
judgment  ought  not  to  be  reversed,  for 
concluding,  "and  the  defendant  may 
be  taken,  etc./'  instead  of  "and  the  de- 
fendant in  mercy,  etc."  Vaughan  v. 
Winckler,  4  Munf.   136. 

f.  Opening,    Amending    and    Setting 

Aside. 

Where  the  pleadings  show  that  a 
judgment  de  bonis  propriis  should 
have  been  de  bonis  testatoris,  it  is  a 
clerical  error  which  may  be  corrected 
in  the  lower  court  upon  motion  and  is 
not  ground  for  an  appeal.  Snead  v. 
Coleman,  7  Gratt.  300,  56  Am.  Dec.  112. 

If  judgment  be  obtained,  at  the  rules 
in  the  clerk's  office,  against  the  admin- 
istrator; and  he,  at  the  next  quarterly 
courts  instruct  his  attorney  to  set  it 
aside,  and  plead  payment,  with  intent 


to  plead  fully  administered  afterwards; 
and  the  attorney  directs  the  clerk  to 
set  aside  the  judgment,  and  enter  the 
plea;  but  he  omits  it,  a  court  of  equity 
will  direct  the  pleas  to  be  received; 
the  verdict  upon  the  issues  to  be  cer- 
tified to  that  court;  and,  on  receipt  of 
the  certificate,  will  proceed  to  a  final 
decree  upon  it.  Mayo  v,  Bentley,  4 
Call   528. 

g.    Elxecution  and   Enforcement 

See  generally,  the  title  EXECU- 
TIONS, ante,  p.  416. 

Where  a  decree  is  made  against  an 
executor  for  having  paid  the  assets 
improperly,  he  may  be  subjected  in  the 
first  instance,  without  first  resorting 
to  those  who  have  received  the  assets. 
Ruth  V.  Owens,  2  Rand.  507. 

Where  an  administrator  is  proceed- 
ing in  a  court  of  equity  to  enforce  the 
lien,  of  a  judgment  recovered  by  him 
against  persons  who  are  distributees 
of  the  estate,  the  cause  can  not  be  de- 
layed, until  there  is  a  settlement  of  the 
administrator's  accounts.  Wyatt  v. 
Thompson,  10  W.   Va.  645. 

An  execution  against  an  executor  or 
administrator  for  a  balance  due  on  his 
administration  account  should  not  be 
against  the  goods  and  chattels  of  the 
decedent  in  his  hands  to  be  adminis- 
tered, but  against  his  own  goods  and 
chattels.  Moore  v.  Ferguson,  2  Munf. 
421. 

Where  a  judgment  at  law  is  obtained 
against  one  of  two  obligors  in  a  joint 
and  several  bond,  and  there  are  no 
proceedings  to  enforce  it,  a  court  of 
equity  ought  not  to  charge  the  lands 
of  the  other  obligor  in  possession  of 
his  devisees,  without  having  made  the 
obligor  against  whom  the  judgment 
was  rendered,  or  his  representatives, 
party  to  the  suit.  Foster  v.  Crenshaw, 
3  Munf.  514. 

Where  a  judgment  recites  that  it  "is 
to  be  satisfied  out  of  defendant's  tes- 
tator's estate  if  a  sufficiency  of  the  as- 
sets shall  remain  for  the  pa3rment  of 
debts  of  superior  dignity,"  the  plaintiff 
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may  proceed  immediately  to  ascertain 
whether  there  is  a  surplus  of  assets 
after  paying  the  debts  which  have 
priority  over  his  judgment.  Braxton 
V.  Wood,  4  Gratt.  25. 

A  decree  against  the  domiciliary  ex- 
ecutor of  a  decedent  may  be  enforced 
against  an  administrator  de  bonis  non 
of  the  same  decedent  in  any  jurisdic- 
tion. Garland  v.  Garland,  84  Va.  181, 
4  S.  E.  334. 

Where,  in  an  action  of  debt  upon  a 
judgment  against  an  administrator,  sug- 
gesting a  devastavit,  the  plaintiff  pro- 
duces the  judgment  and  execution,  and 
the  defendant  demurs  to  the  evidence, 
the  plaintiff  is  entitled  to  a  final  judg- 
ment upon  the  demurrer.  Nuttall  v. 
McDowall,  6  Call   53. 

Where  execution  against  an  executor 
de  bonis  non  proves  ineffectual,  the 
creditor  may  either  resort  to  his  ac- 
tion at  law  to  establish  a  devastavit,  or 
file  a  bill  in  equity  against  the  executor 
and  legatees  for  an  account  of  assets 
and  proportional  contribution  to  pay 
the  debt.  Sampson  v.  Payne,  5  Munf. 
176. 

A  fiduciary  can  not  be  compelled  by 
summary  process  of  rule  to  show  cause 
why  he  shall  not  be  fined  and  impris- 
oned to  pay  a  decree  against  him  as 
such,  especially  where  his  accounts 
have  not  been  settled  in  a  suit,  and  it 
has  not  been  shown  that  he  has  assets 
in  his  hands.  Cheatham  v.  Cheatham, 
81  Va.  395. 

Property  Subject  to  Execution. — The 
increase  of  slaves  after  the  death  of 
the  testator  are  looked  upon  as  part 
of  his  estate  and  are  liable  for  his 
delfts.     Tucker  v.  Sweny,  Jeff.  5. 

After  the  assent  of  the  executor  to 
a  specific  legacy,  the  property  is 
changed,  and  a  creditor  obtaining  a 
judgment  against  the  executor  can  not 
levy  an  execution  upon  the  property 
in  the  hands  of  the  legatee.  He  may 
pursue  the  executor  at  law,  or  follow 
the  property  in  eqtfity,  making  all  the 
legatees  j)arties.  Burnley  v.  Lambert, 
1  Wash.  308. 


Where  personal  property  of  a  tes- 
tator or  intestate  has  been  distributed 
to  legatees  or  distributees  of  the  dece- 
dent, with  the  assent  of  his  executor  or 
administrator,  it  is  not  competent  to  a 
creditor  of  the  decedent  to  levy  his 
execution  on  such  property  under  a 
judgment  obtained  against  the  personal 
representative.  Randolph  v.  Ran- 
dolph,  6    Rand.   194. 

Equity  Will  Not  Enforce  Judgment 
Obtained  by  Collusion. — A  court  of 
equity  will  not  decree  the  payment  out 
of  the  decedent's  assets  of  a  judgment 
obtained  by  the  collusion  or  neglect 
of  the  administratrix.  And  if  she  be 
precluded  from  filing  a  bill  of  inter- 
pleader, there  is  nothing  to  prevent  the 
parties  entitled  to  the  fund  from  filing 
such  bill,  or  otherwise  showing  that 
two  creditors  are  claiming  the  same 
debt  and  that  both  can  not  be  entitled 
to  payment.  Bickle  v.  Chrisman,  76 
Va.  678.  See  also,  Hasletine  v, 
Brickey,  16  Gratt.  116. 

Stay  of  Execution  and  Relief  in 
EUjuity  against. — Where  there  are  two 
executors,  one  of  whom  is  a  legatee  oi 
part  of  the  personal  estate,  and  a  di- 
vision of  the  testator's  property  is 
made  according  to  the  will,  subsequent 
to  which  the  legatee  executor  dies,  as 
a  creditor  who  afterwards  obtains 
judgment  against  the  surviving  execu- 
tor can  not  levy  the  execution  upon 
one  of  the  slaves  allotted  to  the  de- 
ceased executor  in  the  hands  of  his 
administrator,  if  the  administrator  of 
the  deceased  executor  obtains  an  in- 
junction against  the  sale  of  the  slave, 
which  is  dissolved  and  the  slave  is 
then  sold  under  the  execution,  the  cred- 
itor will,  at  the  hearing,  be  decreed  to 
pay  the  then  value  of  the  slave.  Chap- 
man V.  Washington,  4  Call  327. 

Where  an  execution  against  the 
goods  of  a  testator  is  levied  on  slaves, 
which  were  specifically  bequeathed  by 
him  and,  after  his  death,  were  allotted 
to  the  legatee  by  the  executor,  who 
held  them  and  hired  them  out  for  the 
legatee,  it  was  held  that  an  injunction 
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should  be  awarded  to  restrain  proceed- 
ings until  an  account  of  the  assets  re- 
maining unadministered  should  be 
taken.  Scott  v,  Halliday,  5  Munf.  103; 
Sampson  v,  Bryce,  5  Munf.  175. 

Slaves  mortgaged  by  the  intestute 
were  sold  under  the  deed  of  trust  by 
the  trustee  after  the  intestate's  d^ath. 
The  slaves  were  sold  for  a  full  price, 
and  the  purchaser  borrowed  part  of 
the  purchase  money  of  the  intestate's 
administrator,  who  charged  himself 
with  the  same  in  his  administnition  ac- 
count. The  purchaser,  knowing  at  the 
time  of  the  loan  that  the  money  bor- 
rowed belonged  to  the  e^ate,  settled 
the  slaves  purchased  on  his  daughter, 
who  was  the  widow  c*f  the  intestate. 
Held,  that  equity  has  itirisdiction  to  en- 
join a  sale  of  the  sJfves  under  an  ex- 
ecution sued  out  by  a  creditor  of  the 
intestate.  Whittr>n  v.  Terry,  6  Leigh 
189. 

Suit  on  a  bond  given  by  a  distribu- 
tee for  the  purchase  price  of  slaves  at 
an  executor's  sale  was  not  brought  un- 
til twelve  years  after  it  was  given  and 
six  year^  after  the  death  of  the  execu- 
tor to  whom  it  was  given.  No  account 
of  the  executorship  was  ever  rendered, 
and  suit  was  brought  against  the  ad- 
ministrator of  the  executor  in  the  same 
Year  to  compel  such  settlement,  and 
execution  on  the  judgment  was  levied 
on  slaves  voluntarily  conveyed  by  the 
distributee.  Held,  that  a  court  of 
equity,  on  a  bill  by  such  donee,  might 
enjoin  the  sale  of  the  slaves  until  the 
distributive  share  of  the  donor  could 
be  ascertained  and  set  off  against  the 
judgment.  Hickerson  v.  Helm,  2  Rob. 
628. 

In  Glassford  v,  Hackett,  3  Call  193, 
it  was  held,  that  the  statute  does  not 
give  a  motion  on  a  three  months*  re- 
plevy bond  against  executors  given  by 
them  in  stay  of  execution. 

Sale— Title  of  Purchaser.— After  the 
assent  of  ^n  executor  to  a  specific  leg- 
acy, a  creditor  obtained  a  judgment 
against  the  executor,  and  erroneously 
levied  execution  on    property    in     the 


hands  of  the  legatee.  Held,  that  the 
purchaser  acquired  no  title  thereto. 
Burnley  v.  Lambert,  1  Wash.  308. 

h.   Equitable  Relief. 

An  injunction  in  favor  of  an  admin- 
istrator on  the  ground  of  a  deficiency 
of  assets  should  not  be  made  perpetual, 
but  only  until  assets  shall  come  to  his 
hands  to  satisfy  the  judgment  or  any 
part  thereof,  reserving  to  the  creditor 
liberty  to  show  such  assets  by  a  scire 
facias  at  law,  Haydon  v.  Goode,  4 
Hen.  &  M.  460. 

Where  a  judgment  has  been  obtained 
against  an  executor,  who,  from  the 
perplexed  state  of  assets  and  other 
causes,  was  unable  to  plead  at  law,  a 
court  of  equity  will  afford  relief. 
Pickett  V.  Stewart,  1  Rand.  478. 

An  executor  against  whom  judg- 
ments have  been  obtained  at  law  may 
be  relieved  in  a  court  of  equity  upon 
his  showing  that  assets  sufficient  to  pay 
all  the  debts  of  the  estate  came  into 
his  hands,  but  that  a  large  portion  of 
them  have  been  since  recovered  by  a 
paramount  title.  Royall  v.  Johnson,  1 
Rand.  421. 

Notwithstanding  a  judgment  against 
administrators,  as  such,  in  an  action  of 
debt,  to  which  they  pleaded  "payment 
by  the  intestate,"  and  a  subsequent 
judgment,  against  them  personally,  in 
an  action  suggesting  a  devastavit  to 
which  they  pleaded  "no  waste,"  relief 
in  equity  was  granted  them  in  this 
case;  on  the  grounds  that  the  peculiar 
and  perplexed  state  of  the  assets  made 
it  difficult  if  not  impracticable,  to  plead 
in  relation  thereto,  at  law;  and  that,  at 
the  trial  of  the  second  action,  their 
principal  counsel  was  absent,  and  their 
assistant  counsel  withdrew  from  the 
cause;  in  consequence  whereof,  they 
were  wholly  undefended,  and  a  ver- 
dict, perhaps  contrary  to  justice,  was 
obtained  against  them,  without  any 
negligence  or  default  on  their  part. 
Pendleton  v.  Stuart,  6   Munf.  377. 

An  administrator,  who  enjoins  a 
judgment  against  himself  in  his  repre- 
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sentative  capacity,  on  the  ground  that 
he  is  a  creditor  of  the  estate  of  the  de- 
cedent, must  be  prepared,  on  motion  to 
dissolve,  to  show  that  he  is  a  creditor. 
Deloney  v.   Hutcheson,  2   Rand.  183. 

In  a  suit  by  a  legatee  against  the  ex- 
ecutor, a  decree  by  default  for  the 
legacy  was  rendered  against  the  execu- 
tor three  years  after  the  service  of  the 
subpoena  on  him.  The  executor  there- 
upon filed  a  bill  to  enjoin  the  decree, 
as  obtained  by  surprise,  alleging  that, 
at  the  time  of  the  service  of  the  sub- 
poena on  him  in  the  original  suit,  he 
was  a  nonresident  of  the  state,  and 
wrote  to  counsel  practicing  in  the  court 
in  which  the  suit  was  pending  to  file 
his  answer  and  attend  to  the  suit;  that 
such  counsel  neglected  to  answer,  and 
died  pending  the  suit;  that  the  notifica- 
tions in  the  case  never  came  to  his 
knowledge;  and  that  he  was  in  ad- 
vance of  the  estate.  Held,  that  the  ex- 
ecutor had  been  guilty  of  laches  and 
was  not  entitled  to  relief.  Callaway  v. 
Alexander,  8  Leigh  114,  31  Am.  Dec. 
640. 

Although  a  judgment  at  law  against 
an  executor  amounts  to  an  admission 
of  assets  and  a  court  of  equity  will  not 
relieve  against  that  consequence,  yet  it 
will  not,  by  an  original  decree,  charge 
an  executor  on  that  ground.  White  v. 
Bannister,    1    Wash.    166. 

Where,  without  fraud  or  collusion,  a 
decree  is  rendered  by  a  court  of  com- 
petent jurisdiction  against  an  executor, 
he  may  bring  his  suit  in  equity  against 
the  legatees  for  contribution  to  satisfy 
such  decree,  without  first  paying  the 
money  himself  or  appealing  from  the 
decree  against  him,  though  requested 
an<i  advised  to  do  so.  Bower  v.  Glen- 
dening,  4   Munf.  219.  • 

9.    Continuance. 

See  generally,  the  title  CONTINU- 
ANCES, vol.  3,  p.  270. 

In  a  summary  motion  against  admin- 
istrators for  money  paid  by  plaintiff 
for  defendant's  intestate,  it  is  no  suffi- 
cient ground  for  a    continuance,    that 


defendants  had  qualified  only  some' 
seven  or  eight  months  before,  and  so 
had  not  had  time  to  settle  their  ac- 
counts of  administration,  and  that  they 
desired  to  defend  themselves  on  the 
ground  of  want  of  assets  to  pay  the 
debt,  without  offering  any  plea,  or  affi- 
davit, that  the  assets  were  insufficient. 
Clements  v.   Powell,  9   Leigh   1. 

10.  Revival  of  Actions. 

See  generally,  the  title  ABATE- 
MENT, REVIVAL  AND  SURVI- 
VAL, vol.  1,  p.  2. 

Upon  the  death  of  an  executor,  who 
is  party  to  a  suit,  a  decree  rendered 
against  the  administrator  de  bonis  non, 
on  motion,  after  notice  to  him,  is  regu- 
lar.    Dabney  v.  Smith,  5  Leigh  13. 

Where  a  suit  is  brought  by  an  ad- 
ministrator de  bonis  non  against  the 
representatives  of  his  predecessor,  a 
subsequent  administrator  de  bonis  non 
who  is  also  sole  legatee  of  the  original 
decedent,  can  not  revive  and  prosecute 
the  suit,  eit^her  as  legatee  or  adminis- 
trator. Cheatham  v.  Burfoot,  9  Leigh 
580. 

Where  an  executor  dies  pending  a 
suit  to  recover  a  claim  against  the  es- 
tate of  the  testator,  the  suit  may  be 
revived  against  the  administrator  de 
bonis  non  with  the  will  annexed.  Jones 
V.  Reid,  12  W.  Va.  350,  29  Am.  Rep. 
455. 

Where  a  caveat  is  revived  in  the  name 
of  the  executor  who  is  directed  to  sell 
the  land  and  the  devisees  of  the  pro- 
ceeds of  the  sale,  and  no  objection  is 
made  until  after  the  verdict,  the  irreg- 
ularity of  joining  the  devisees  with 
the  executor  will  then  be  disregarded. 
Caruthers  v.  Eldridge,  12  Gratt.  670. 

11.  Appeal  and  Error. 

See  generally,  the  title  APPEAL 
AND  ERROR,  vol.  1,  p.  418. 

A  creditors'  bill  was  brought  against 
an  administrator  and  other  defendants, 
not  designated  as  heirs  or  creditors, 
praying  for  a  settlement  of  the  admin- 
istration accounts  and  for  the  sale  of 
lands  of  the  decedent  for  the  payment 
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of  debts.  One  of  the  defendants  ap- 
peared and  made  defense,  and  the  court 
improperly  decreed  a  sale  of  the  lands. 
Held,  that  such  defendant  was  entitled 
to  appeal.  White  v.  Kennedy,  23  W. 
Va.   221. 

Where  there  is  a  decree  in  the  cir- 
cuit court  against  an  administrator  for 
money  to  be  paid  out  of  the  assets  in 
his  hands  to  be  administered,  and  the 
administrator  dies,  and  an  administra- 
tor de  bonis  non  is  appointed,  the  ad- 
ministrator de  bonis  non,  and  not  the 
administrator  of  the  deceased  adminis- 
trator, is  the  proper  party  to  appeal 
from  6uch  decree,  and  it  is  not  neces- 
sary for  him  to  make  himself  a  formal 
party  to  the  record  by  an  order  of  the 
circuit  court,  before  petitioning  for 
such  appeal.  Miller  v.  Neff,  33  W.  Va. 
197,  10  S.  E.  378. 

It  is  well  settled  that  where  an  ex- 
ecutor, as  such,  appeals  from  a  decree 
which  does  not  aggrieve  the  estate,  the 
question  can  not  be  considered  whether 
he  is  aggrieved  as  an  individual.  Swann 
V.  Housman,  90  Va.  816,  20  S.  E.  830. 

Where  the  pleadings  show  that  a 
judgment  de  bonis  propriis  should  have 
been  de  bonis  testatoris,  it  is  a  clerical 
error  which  may  be  corrected  in  the 
lower  court  and  is  no  ground  for  an 
appeal.  Snead  v.  Coleman,  7  Gratt. 
300,   56  Am.   Dec.   112. 

If  one  of  two  coexecutors  direct  an 
appeal,  writ  of  error,  or  supersedeas, 
originally  granted  to  them  both,  to  be 
dismissed,  the  other  may  proceed  with- 
out him;  and,  since  both  are  before  the 
court,  an  order  of  severance  may  be 
made  without  a  summons.  Reno  v. 
Davis.  4  Hen.   &  M.  283. 

Objection  made  for  the  first  time  in 
the  appellate  court  comes  too  late,  that 
an  administrator  de  bonis  non  with  the 
will  annexed,  who  had  filed  his  bill  in 
the  court  below,  and  upon  which  the 
cause  was  heard  there,  was  not  the  ad- 
ministrator. List  V.  Pumphrey,  3  W. 
Va.  672. 

Objection  for  Want  of  Parties.— It  is 
obvious  that  in  the  absence  of  the  ad- 


ministrator, there  can  be  no  final  ad- 
judication of  the  matters  in  contro- 
versy, and  therefore  that  the  objection 
for  want  of  parties  may  be  made  for 
'  the  first  time  in  the  appellate  court. 
Hinton  v.  Bland,  81  Va.  588.  See  also, 
Armentrout  v.  Gibbons,  25  Gratt.  371. 

Appeal  Bond. — An  executor,  who 
takes  an  appeal  in  a  suit  in  which  he 
is  interested  both  as  executor  and  in- 
dividually, is  required  to  give  an  appeal 
bond,  as  to  his  individual  interest. 
Dunton  v.  Robins,  2  Munf.  341,  but 
not  as  to  his  interest  as  executor. 
Shearman  v.  Christian,  1  Rand.  393. 

An  executor  or  administrator  who, 
on  his  qualification,  gives  bond  and 
security  according  to  law,  for  the 
faithful  performance  of  the  duties  of 
his  office,  is  allowed  to  prosecute  an 
appeal  without  giving  an  appeal  bond, 
in  all  cases  where  the  object  of  the  ap- 
peal is  to  assert  the  rights,  or  protect 
the  interests  of  the  estate  which  he 
represents.  McCauley  v.  Griffin,  4 
Gratt.  9. 

An  executor  is  not  required  to  give 
security  upon  an  appeal  from  a  decree 
rendered  against  him  in  a  suit  brought 
by  the  testator  in  his  lifetime  and  re- 
vived by  the  executor.  Linney  v.  Hol- 
liday,  3  Rand.  1. 

In  an  action  against  an  executor, 
judgment  was  entered  against  him  per- 
sonally, instead  of  de  bonis  testatoris. 
Held,  that  though  the  judgment  was 
plainly  erroneous,  yet  the  executor 
could  only  be  allowed  to  appeal  upon 
his  giving  an  appeal  bond  with  secu- 
rity.   Pugh  V,  Jones,  6  Leigh  299. 

Where  an  appeal  is  allowed  an  ex- 
ecutor from  a  decree  against  him  per- 
sonally in  a  suit  against  him  as  execu- 
tor* and  in  his  own  right  as  legatee,  he 
will  be  required  to  give  an  appeal 
bond  with  surety.  Erskine  v,  Henry, 
6   Leigh  378. 

Where  an  executor  appeals  from  a 
decree  in  favor  of  distributees  or  lega- 
tees for  their  proportions  of  the  estate, 
he  should  give  bond  and  security. 
Porter  v.  Arnold,  3  Rand.  479. 
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12.    Costs. 

See  generally,  the  title  COSTS,  vol. 
3,  p.  604. 

Where  a  suit  was  brought  against  an 
administrator  for  distribution  before 
any  assets  came  into  his  hands  and, 
during  the  progress  of  the  cause,  the 
administrator  received  assets  of  the  es- 
tate, it  was  held  that,  though  the  plain- 
tiff was  entitled  to  a  decree  for  the  as- 
sets, the  administrator  was  not  charge- 
able with  the  costs  of  the  suit,  as  he 
had  been  guilty  of  no  default.  Eidson 
V.  Fontaine,  9  Gratt.  286. 

Where  an  administrator  defendant 
pleads  the  single  plea  of  "fully  admin- 
istered," and  the  issue  is  found  for  him, 
the  plaintiff  ought  to  have  judgment  for 
debt  and  costs,  when  assets,  etc.,  and 
the  defendant  is  entitled  to  a  judgment 
against  the  plaintiff  for  the  general 
costs  of  the  action.  Timberlake  z/.  Ben- 
son, 2  Va.  Gas.  348. 

Where  the  defendant  administrator 
pleads  nonassumpsit  and  "fully  admin- 
istered," and  the  first  is  found  for  the 
plaintiff  and  the  second  for  the  defend- 
ant, the  judgment  ought  to  be  for  the 
plaintiff  for  the  debt  and  costs,  to  be 
levied  on  the  goods  of  the  estate, 
quando  acciderint,  but  for  the  defend- 
ant for  the  separate  costs  of  the  second 
issue.  Timberlake  v.  Benson,  2  Va. 
Gas.    348. 

Where  the  defendant  pleads  both 
pleas,  and  the  plaintiff  declines  to  re- 
ply to  the  plea  of  "fully  administered," 
or  having  replied  to  it  withdraws  it 
without  subjecting  the  defendant  to 
costs  by  doing  so  and  the  first  issue  is 
then  found  for  the  plaintiff  he  ought  to 
have  a  judgement  f«r  the  debt  and  costs, 
quando  acciderint,  and  the  defendant 
is  not  entitled  to  any  costs.  Timber- 
lake  V.  Benson,  2  Va.  Gas.  348. 

If  a  plaintiff  having  replied  to  the 
plea  of  "fully  administered,"  after- 
wards withdraws  his  replication  by 
consent  of  the  court,  the  defendant 
may  at  that  time  object  to  it,  unless  on 
the  terms  of  the  plaintiffs  paying  the 
costs  occasioned  by  the  replication.    If 


he  neglects  to  do  so,  it  will  be  con- 
strued to  be  an  admission  that  he  is 
not  entitled  to  recover  such  costs,  and 
there  can  be  no  judgment  at  any  fu- 
ture term  for  his  separate  costs  on  ac- 
count thereof,  if  the  issue  of  nonas- 
sumpsit is  found  against  him.  Tim- 
berlake V.  Benson,  2  Va.  Gas.  348. 

Where  an  executor  declares  on  an  as- 
sumpsit to  himself  for  transactions  sub- 
sequent to  the  death  of  the  testator, 
the  judgment  for  costs  should  be 
against  the  executor,  "to  be  levied  of 
the  goods  and  chattels  of  the  testator 
in  his  hands  to  be  administered,  if  so 
much  thereof  he  hath;  but  if  not,  then 
to  be  levied  of  his  own  proper  goods 
and  chattels."  Garr  v.  Anderson,  2 
Hen.  &  M.  361;  Thornton  v.  Jett,  1 
Wash,  138. 

Where  an  executor  appeals,  the  dam- 
ages, on  affirmance  of  the  judgment, 
as  well  as  the  costs  in  the  appellate 
court,  ought  to  be  entered,  "to  be 
levied  of  the  goods,  etc.,  of  the  tes- 
tator in  the  hands  of  the  executor,  if 
so  much  he  hath;  if  not,  then  of  his 
own  proper  goods."  Hawkins  v.  Berk- 
ley, 1  Wash.  204.  See  Va.  Gode,  1887, 
§  2677. 

Where  administrators,  after  thirty 
years'  litigation  conducted  chiefly  at 
their  own  expense,  finally  recover  a 
large  judgment  for  the  trust  estate, 
charging  for  their  services  only  $200, 
the  costs  recovered  in  such  litigation 
should  be  credited  to  and  not  charged 
against  the  administrators  and  sureties 
in  a  subsequent  suit  in  equity  by  the 
distributees  for  a  third  accounting  of 
the  administrators.  Robertson  v.  Gil- 
lenwaters,  85  Va.  116,  7  S.  E.  371. 

An  administrator  is  allowed  his  legal 
costs  and  reasonable  counsel  fees  ex- 
pended in  defending  a  litigable  demand 
against  the  estate,  whether  in  the  cir- 
cuit or  appellate  court,  if  he  acted  in 
good  faith  in  making  such  defense. 
Turk  V.  Hevener,  49  W.  Va.  204,  38  S. 
E.  476. 

On  dismissing  a  bill  by  the  heir  and 
executor  of  a  vendee  of  land  to  have 
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a  good  title  made  by  the  vendor,  and 
meanwhile  to  restrain  the  collection  of 
the  purchase  money,  costs  should  not 
be  decreed  against  the  plaintiffs  jointly, 
nor  against  the  executor  de  bonis 
propriis.     Long  r.  Israel,  9  Leigh  556. 

Upon  an  appeal  taken  by  a  testator 
and  prosecuted  by  his  executor,  the 
damages  on  affirmance  of  the  judg- 
ment should  not  be  awarded  against 
the  estate  of  the  executor,  in  case  of  a 
deficiency  of  that  of  the  testator.  Hud- 
son V.  Ross,  1  Wash.  74, 

Where  an  administrator  has  been 
made  personally  liable  for  some  of  the 
debts,  the  loss  of  which  grew  out  of 
his  neglect,  he  is  personally  liable  for 
the  costs.  Sorrel  v.  Procter,  4  Hen. 
&  M.  431. 

V.  Administrators  De  Bonis 

Non  or  with  Will 

Annexed. 

See  ante  "Appointment,  Qualification 
and    Tenure   of    Office,"    II. 

A.    DEFINITIONS. 

"An  administrator  de  bonis  non 
(administratis)  is  one  appointed  to  ad- 
minister so  much  of  the  estate  as  may 
be  left  unadministered  on  the  death, 
resignation  or  removal  of  a  sole  execu- 
tor or  administrator,  or  all  of  several 
executors  or  administrators.  If  the 
predecessor  was  an  administrator  with 
the  will  annexed  or  an  executor,  the 
successor  is  called  administrator  de 
bonis  non  with  the  will  annexed  (de 
bonis  non  cum  testamento  annexo,  or- 
dinarily abbreviated  d.  b.  n.  c.  t.  a.)." 
11  Am.  &  Eng.  Ency.  Law  (2d  Ed.) 
793. 

Administrators  with  the  Will  An- 
nexed.— "An  administrator  with  the 
will  annexed  (cum  testamento  annexo) 
is  one  appointed  when  no  executor  was 
appointed,  or,  if  an  appointment  was 
made,  when  the  sole  executor  or  sole 
surviving  executor  dies  or  is  incompe- 
tent or  refuses  to  act."  11  Am.  &  Eng. 
Ency.    Law    (2d    Ed.)    789. 


B.  APPOINTMENT. 
1.  Nature  and  Necessity  of  Appoint- 
ment 
The  administrator  de  bonis  non  is 
appointed  to  finish  a  business  already 
commenced.  It  's  not,  therefore,  a 
full  and  complete  administration  which 
is  committed  to  him,  such  as  is  granted 
to  a  temporary  administrator,  but  an 
administration  de  bonis  non  adminis- 
tratis; that  is  to  say,  he  is  entitled  to 
all  the  goods  and  personal  estate  which 
have  not  been  converted  by  the  former 
executor  or  administrator.  Hinton  z'. 
Bland,  81  Va.  588;  Coleman  v.  Mc- 
Murdo,  5  Rand.  51. 

8.   Right  and  Priority  of  Appointment. 

Since  the  person  entitled  to  the  es- 
tate is  also  entitled  to  the  administra- 
tion, a  residuary  legatee  is  entitled  to 
letters  of  administration  with  the  will 
annexed  in  preference  to  the  widow, 
who  elects  to  take  under  a  provision 
of  the  will,  and  therefore  has  lost  her 
right  to  share  in  the  residuum.  Thorn- 
ton V.  Winston,  4  Leigh  152. 

If  the  grant  of  administration  with 
the  will  annexed  be  alleged  to  be  irreg- 
ular upon  the  ground  that  the  execu- 
tor had  not  renounced,  the  fact  of  such 
renunciation  may  be  established  by 
parol  evidence.  Thompsons  v.  Meek, 
7  Leigh  419. 

Upon  the  death  of  the  person  ben- 
eficially entitled  to  the  estate,  his  per- 
sonal representative  is  entitled  to  ad- 
ministration with  the  will  annexed  in 
preference  to  the  testator's  next  of 
kin  or  creditors.  Hendren  v.  Colgin, 
4  Munf.  231;  Cutchin  v.  Wilkinson,  1 
Call  1. 

3.  Appointment  on  Renunciation  of 
Executor. 
A  court  of  probate  received  proof  of 
a  will  and  admtted  it  to  record,  and 
six  months  afterwards  granted  admin- 
istration with  the  will  annexed.  It  did 
not  appear  by  the  record  of  the  court 
of  probate  that  the  executors  named 
in  the  will  had  ever  renounced.  Held, 
that  the  failure  to  state  such  renuncia- 
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tion  upon  the  record  did  not  make  the 
grant  of  administration  absolutely  void. 
Thompsons  v.  Meek,  7  Leigh  419. 
4.  Reversal  of  Order  of  Appointment. 
"A  person  originally  appointed  ex- 
ecutor by  will  but  whose  name  was 
afterwards  stricken  out  by  direction  of 
the  testator  has  not  a  sufficient  interest 
to  warrant  the  issuing  of  a  superse- 
deas at  his  request  to  reverse  an  or- 
der appointing  an  administrator  with 
the  will  annexed  in  default  of  execu- 
tors." Sayre  v.  Grymes,  1  Hen.  &  M. 
404. 

C.    POWERS,   DUTIES   AND   LIA- 
BILITIES. 

See  ante,  "Powers,  Duties  and  Lia- 
bilities,"   IV. 

1.  General  Nature  of  Powers. 

An  administrator  with  the  will  an- 
nexed has  in  general  the  same  powers 
which  the  executor  would  have  had  if 
he  had  qualified.  McCall  v.  Peachy,  3 
Munf.  288. 

The  present  doctrine  of  the  law  as 
to  administrators  is  that  a  subsequent 
administrator  succeeds  to  all  the  pow- 
ers and  duties  of  his  predecessor  and 
takes  the  assets  subject  to  all  the  obli- 
gations incurred  in  relation  thereto.  In 
short,  they  are  but  successive  trustees. 
If  they  take  the  trust  fund,  they  take 
them  subject  to  all  the  legal  obliga- 
tions which  may  attach  thereto.  An 
administrator  not  having  settled  his 
accounts  nor  paid  the  debts  of  the  es- 
tate, but  squandered  the  funds  and  be- 
ing insolvent,  may  be  sued  in  chancery, 
and  it  is  proper  in  such  suit,  to  save 
a  multiplicity  of  suits  to  join  his  sure- 
ties. Thompson  v.  Nowlin,  51  W.  Va. 
346,  41  S.  E.  178,  citing  Hale  v.  White, 
47  W.  Va.  700,  35  S.  E.  884;  Beverly  v, 
Rhodes,  86  Va.  415,  10  S.  E.  572. 

2.  Care  and  Management  of  Estate. 

a.  Title  and  Control  over  Personalty. 
(1)    General   Consideration. 

An  administrator  de  bonis  non  is 
entitled  to  all  the  personal  estate  of 
the  intestate  which  has  not  been  con- 
verted   by    the    former    administrator. 


And  where  in  a  suit  money  is  ordered 
to  be  paid  to  the  intestate's  estate,  the 
administrator  de  bonis  non  must  be  a 
party.     Hinton  v.  Bland,  81  Va.  588. 

Assets  or  Proceeds  Administered  by 
Predecessor. — An  administrator  de 
bonis  non  has  no  title  to  assets  that 
have  been  administered  by  his  prede- 
cessor, or  the  proceeds  thereof.  Burn- 
ley V.  Duke,  2  Rob.  102. 

(2)   Property  Constituting  Unadminis- 
tered  Assets. 
Debts  Due  Predecessor  for  Sales. — 

Where,  upon  the  settlement  of  the 
administration  of  a  deceased  adminis- 
trator, it  appears  that  he  sold  his  intes- 
tate's effects  on  credit  but  that  the 
collection  of  the  sale  bonds  by  his  per- 
sonal representative  was  unnecessary 
for  the  reimbursement  or  indemnity  of 
the  estate,  they  may  be  confided  as  un- 
administered  assets  to  the  administra- 
tor de  bonis  non  and  the  sale  need  not 
be  treated  as  a  conversion.  Clarke  v. 
Wells,  6  Gratt.  475. 

Securities  Taken  by  Predecessor.— 
Where  administration  de  bonis  non 
was  committed  to  a  sheriff,  which  ad- 
ministration went  into  the  hands  of  his 
deputy,  it  was  held,  that  the  deputy  was 
chargeable  with  the  amount  of  bonds 
taken  by  the  first  administrator  and 
payable  to  him  as  such,  and  after  his 
death  delivered  by  his  personal  repre- 
sentative to  such  deputy  as  unadminis- 
tered  assets.  Tyler  v.  Nelson,  14  Gratt. 
214. 

Bonds  taken  by  an  executor  or  ad- 
ministrator for  property  belonging  to 
the  estate  of  his  decedent  and  lawfully 
sold  by  him  and  remaining  uncollected 
at  the  time  of  the  death  of  such  executor 
may  be  claimed  in  equity  by  the  ad- 
ministrator de  bonis  non.  Tyler  v. 
Nelson,  14  Gratt.  214.  See  also,  Hef- 
fernan  v.  Grymes,  2  Leigh  512;  Clarke 
If.  Wells,  6  Gratt.  475;  Hinton  v.  Bland, 
81  Va.  588. 

Where  it  appears  that  certain  bonds 
taken  by  an  administrator  in  settling 
an  ^estate,  have  been  accounted  for  and 
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paid  over  to  the  distributees,  a  subse- 
quent administrator  is  not  entitled  to 
collect  such  bonds.  Smith  v.  Waugh, 
84  Va.  806,  6  S.  E.   132. 

Proceeds  of  Property  Converted  by 
Intestate. — Although  an  administrator 
de  bonis  non  has  no  title  to  assets  that 
have  been  administered  by  his  prede- 
cessor, or  the  proceeds  thereof,  yet  if 
he  receives  from  the  administrator  of 
his  predecessor  the  proceeds  of  assets 
converted  by  his  intestate  with  the  as- 
sent of  the  parties  entitled  to  recover 
them  of  him,  and  under  a  decree  of  a 
court  of  competent  jurisdiction,  he  is 
thereby  completely  protected  for  such 
payments.  Burnley  v.  Duke,  2  Rob. 
102. 

Judgment  Obtained  by  Predecessor. 
— An  administrator  de  bonis  non  may 
maintain  an  action  of  debt,  on  a  judg- 
ment obtained  by  the  executor.  Dykes 
V.  Woodhouse,  3  Rand.  287. 

In  such  an  action,  it  will  be  sufficient 
to  allege,  in  the  declaration  that  A.  B., 
executor  of  C.  D.,  recovered  the  judg- 
ment; and  it  will  be  inferred  that  the 
debt  was  originally  due  to  the  testator 
on  the  plea  of  nul  tiel  record.  Decided 
by  two  judges  out  of  three.  Dykes  v, 
Woodhouse,  3  Rand.  287. 

In  Allen  v.  Cunningham,  3  Leigh 
395,  Tucker,  P.,  said:  "In  deciding  this 
case  I  shall  take  the  case  of  Dykes  v, 
Woodhouse,  to  be  unquestionable. 
Certainly,  it  ought  not  to  be  ques- 
tioned except  by  a  full  court;  and  I 
should  regret  to  see  it  disturbed,  be- 
cause it  is  better  that  the  question  of 
practice  should  be  considered  as  set- 
tled, particularly  as  the  decision  is  in 
perfect  conformity  with  the  rights  of 
parties  and  the  convenience  of  suitors. 
By  that  decision  it  is  declared,  that  an 
admiaistrator  de  bonis  non  with  the 
will  annexed,  may  maintain  an  action 
of  debt  on  a  judgment  obtained  by  the 
executor  of  his  testator,  which  ac- 
cords with  the  doctrine  of  Brudenel's 
case,  5  Co.  9,  that  the  executor  of  an 
administrator  who  recovers  a  judg- 
ment, is  not  entitled  to  have  execution 


of  that  judgment;  and  the  converse  of 
the  proposition  is  equally  true,  as  to 
the  administrator  of  an  executor."  See 
also,  Wernick  v,  M'Murdo,  5  Rand.  51, 
125;  Bishop  v.  Harrison,  2  Leigh  532, 
536;  Allen  v,  Cunningham,  3  Leigh  395, 
403;  Tyler  v.  Nelson,  14  Gratt.  214;  Holt 
V.  Lynch,  18  W.  Va.  567,  572. 

Stock  Pledged  by  Predecessor.— 
Certificates  of  bank  stock  in  the  name 
of  P.  taken  up  by  the  bank  and  reis- 
sued to  B.  P.,  executor  of  P.,  and  by 
B.  P.  pledged  as  collateral  security  for 
notes  made  by  B.  P.,  the  executor  in 
due  course  of  the  administration  of  the 
estate  of  P.,  can  not  be  recovered  from 
the  bank  so  holding  such  certificates 
by  an  administrator  de  bonis  non  with 
the  will  annexed,  of  P.  McCrcery  v. 
Bank,  55  W.  Va.  663,  47  S.  E.  890. 

(3)  Recovery  from  Predecessor. 

An  administrator  de  bonis  non  can 
not  sue  the  representative  of  a  former 
executor  or  administrator,  either  at 
law  or  in  equity,  for  assets  wasted  or 
converted  by  the  first  executor  or  ad- 
ministrator; but  such  suit  may  be 
brought  directly  by  creditors,  legatees 
or  distributees.  Coleman  v.  McMurdo, 
5  Rand.  51;  Cheatham  v.  Burfoot,  9 
Leigh  580.  See  also,  Cocke  v,  Harri- 
son, 3  Rand.  494;  Hinton  v.  Bland,  81 
Va.  588. 

If  such  suit  be  instituted  by  the 
administrator  de  bonis  non  against 
the  representatives  of  his  prede- 
cessor, a  p^rty  who  is  sole  legatee 
of  the  original  decedent,  and  has  also 
qualified  as  the  successor  administra- 
tor de  bonis  non,  can  not  revive  and 
prosecute  the  suit,  either  in  the  char- 
acter of  legatee,  or  in  that  of  personal 
representative.  Cheatham  v,  Burfoot, 
9  Leigh  580. 

An  administrator  sold  slaves  at  a 
private  sale,  partly  for  cash  and  partly 
on  credit.  In  an  answer  in  chancery 
he  stated  on  oath  that  it  was  not  his 
intention  to  convert  the  slaves.  Held, 
on  his  letter  of  administration  being 
revoked  before  the  credit  payment  be- 
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came  due  and  an  administrator  de  bonis 
non  appointed,  that  the  latter  might 
recover  such  payment  directly  from  the 
vendee.  Heffernan  v.  Grymes,  2  Leigh 
512. 

Quaere,  whether  an  administrator  de 
bonis  non  can  call  the  representative  of 
a  previous  executor  or  administrator  to 
an  account,  and  recover  any  balance 
due  from  his  testator  or  intestate  to 
the  estate.  Cocke  v.  Harrison,  3  Rand. 
494. 

(4)    Action  for  Recovery  of  Assets. 

An  administrator  de  bonis  non  may 
maintain  an  action  for  the  recovery  of 
any  of  the  personal  estate  of  the  in- 
testate which  has  not  been  converted 
by  the  former  administrator.  Hinton 
V.  Bland,  81  Va.  588. 

A,  administrator  of  B,  recovered  a 
judgment  against  C,  administratrix  of 
D,  for  a  debt  due  the  plaintiff's  in- 
testate, and  sued  out  a  fi.  fa.  thereon, 
which  was  returned  nulla  bona.  The 
plaintiff  then  died,  and  administration 
de  bonis  non^of  B's  estate  was  granted 
to  E.  Held,  that  an  action  of  debt  on 
the  administration  bond  of  C,  against 
her  and  her  sureties,  lay  at  the  relation 
of  E,  the  administrator  de  bonis  non 
of  B,  anxi  not  at  the  relation  of  the 
representative  of  A,  the  first  adminis- 
trator of  B,  upon  the  construction  of 
the  statute.  1  Rev.  Va.  Code,  ch.  104, 
§  63.  Allen  v.  Cunningham,  3  Leigh 
395. 

Pending  a  contest  over  the  testator's 
will,  a  curator  of  the  estate  was  ap- 
pointed. The  curator  collected  an 
ante-war  debt  well  secured  in  confed- 
erate money.  The  will  having  been 
established,  an  executor  was  appointed, 
but  was  afterwards  removed;  and  the 
administrator  de  bonis  non  with  the 
will  annexed  filed  a  bill  against  the 
curator  and  his  sureties  to  subject  them 
to  the  payment  of  the  debt.  The  de- 
fendants demurred  to  the  bill.  Held, 
that  the  administrator  de  bonis  non 
with  the  will  annexed  could  maintain 
the   suit   against   the   curator   and   his 


sureties,  under  the  statute.  Va.  Code, 
1873,  ch.  118,  §  24.  Helsley  v.  Craig, 
33  Gratt.  716;  Va.  Code,  1887,  §  2534; 
W.  Va.  Code,  1899,  ch.  77,  §  23,  p.  708. 
Actions  on  Judgments. — In  an  action 
by  an  administrator  de  bonis  non  on  a 
judgment  obtained  by  the  executor,  it 
is  sufficient  to  allege  in  the  declaration 
that  the  executor  recovered  the  judg- 
ment, and  it  will  be  inferred,  on  a  plea 
of  nul  tiel  record,  that  the  judgment 
was  for  a  debt  due  the  testator.  Dykes 
V.  Woodhouse,  3  Rand.  28T. 

b.   Title,  Rights  and  Powers  Concern- 
ing the  Realty. 

(1)  Maintaining    Caveat    to    Prevent 

Patent 
An  administrator  with  the  will  an- 
nexed being  in  possession  of  lands  di- 
rected to  be  sold  may  maintain  a 
caveat  to  prevent  any  other  person 
from  obtaining  a  patent  for  the  same 
as  waste  and  unappropriated.  Archer 
V.  Saddler,  2  Hen.   &  M.  370. 

(2)  Rents  and  Profits. 

The  estate  of  a  testator  was'  de- 
livered to  the  sureties  of  the  executrix, 
under  the  statute  of  wills  of  1792,  upon 
her  failure  to  indemnify  them.  They 
held  the  same  for  some  years,  and  re- 
ceived the  profits,  but  never  settled  any 
account  until  after  the  death  of  the 
executrix,  and  an  administrator  de 
bonis  non  was  appointed.  Held,  that 
the  administrator  de  bonis  non,  and  not 
the  legatees,  was  the  proper  party 
plaintiff  in  a  bill  against  the  sureties 
for  an  account  of  the  profits.  Waddy 
V.  Hawkins,  4  Leigh  458. 

(3)  Power  to  Sell  Real  Property. 
Where  executors  are  directed  by  the 

will  to  sell  lands  and  they  renounce 
the  executorship,  an  administrator  with 
the  will  annexed  may  sell  under  the 
authority  given  by  the  statute,  although 
the  will  directs  the  executors  to  sell 
"provided  the  land  will  sell  for  as  much 
as  in  their  judgment  will  be  equal  to 
its  value."  Brown  v.  Armistead,  6 
Rand.  594. 
Under    the    statute     providing     that 
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where  executors  fail  to  qualify,  or,  after 
qualifying,  die  before  sales  and  con- 
veyances directed  by  the  will  have  been 
made,  they  shall  be  made  by  the  ad- 
ministrator with  the  will  annexed,  one 
who  succeeds  as  administrator  with 
the  will  annexed,  upon  the  removal  of 
one  executor  and  the  death  of  the 
other,  has  authority  to  make  the  sales 
and  conveyances  directed  by  the  will. 
Mosby  V.  Mosby,  9  Gratt.  584. 

An  administrator  with  the  will  an- 
nexed filed  a  bill  in  equity  against  a 
devisee  of  his  testator,  who  was  also 
his  partner,  and  obtained  an  injunction 
restraining  her  from  disposing  of  the 
estate,  and  he  himself  then  proceeded 
without  any  order  or  decree,  and  be- 
fore a  final  decree  in  his  case,  to  ad- 
vertise the  real  estate  of  his  testator 
for  sale.  Held,  that  as  he  had  come 
into  a  court  of  equity  seeking  its  aid 
in  settling  his  testator's  estate  and  the 
affairs  of  the  firm  he  had  no  right  to 
attempt  a  sale  of  the  real  estate  of  his 
testator  without  an  order  of  the  court, 
and  that  his  doing  so  was  a  breach  of 
his  trust  and  that  the  sale  was  prop- 
erly enjoined  at  the  suit  of  the  devisee. 
Watson  V.  Fletcher,  7  Gratt.  1. 

A  testator,  being  about  to  leave  the 
county,  made  his  will,  providing  that 
in  case  of  his  death,  or  if  he  should  not 
be  heard  of  for  ten  years,  his  land 
should  be  sold  for  the  best  price  that 
could  be  obtained,  as  was  directed  by 
a  letter  to  his  attorney  of  the  same 
date  with  the  will,  and  the  proceeds 
divided  among  his  four  sisters.  Held, 
that  the  administrator  with  the  will  an- 
nexed had  power  to  sell  the  land,  un- 
der the  statute,  1  Rev.  Va.  Code,  ch. 
104,  §  52.  Broadus  v.  Rosson,  3 
Leigh  12. 

(4)    Property   Fraudulently   Conveycil. 

See  generally,  the  title  FRAUDU- 
LENT AND  VOLUNTARY  CON- 
VEYANCES. 

An  administrator  with  the  will  an- 
nexed of  a  decedent  who  is  indebted  at 
the  time  of  his  death,  and  who  leaves 


nothing  with  which  to  satisfy  the  same 
except  a  tract  of  land  which  has  been 
obtained  from  him  by  fraud,  to  sei 
aside  which  fraudulent  conveyance 
from  him  a  suit  had  been  instituted  by 
such  decedent,  and  determined  ad- 
versely to  him  in  the  circuit  court,  has 
the  right  to  prosecute  an  appeal  from 
the  decree,  holding  that  a  purchaser 
from  the  fraudulent  grantee,  indirectly, 
during  the  pendency  of  such  litigation. 
was  an  innocent  purchaser,  and  entitled 
to  hold  the  property.  O'Connor  v 
O'Connor,  45  W.  Va.  354,  32  S.  E.  276 
Actions  by  Legatees. — An  adminis- 
trator de  bonis  non  with  the  will  an- 
nexed may  be  directed  to  deliver  up 
slaves  to  a  legatee  without  first  de- 
creeing an  account  of  his  administra- 
tion, where  he  has  admitted  in  his 
answer  that  the  debts  of  the  estate  have 
I  been  paid,  that  he  has  settled  his  ac- 
counts before  another  court,  and  docs 
I  not  ask  an  account,  and  it  also  appears 
I  that  the  accounts  of  the  executor,  his 
predecessor,  showed  a  coi^iderable  bal- 
ance in  favor  of  the  estate  of  the  tes- 
tator. Raney  v.  Heath,  2  Pat.  &  M. 
206. 

VI.  Executors  De  Son  Tort. 

Defined. — An  executor  de  son  tort 
(of  his  own  wrong)  is  defined  to  be  a 
person  who,  without  any  authority,  in- 
termeddles with  the  estate  of  the  de- 
cedent and  does  such  acts  as  properly 
belong  to  the  office  of  an  executor  or 
administrator.  11  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  1342.  See  also,  Shear- 
man V.   Christian,  6   Rand.   49,  73. 

Existence  Cotemporaneously  with 
Rightful  Representative. — In  general, 
when  there  is  a  rightful  executor  or 
administrator,  there  can  not  be  an  ex- 
ecutor de  son  tort,  because  any  person, 
having  possession  of  the  property  of 
i  the  deceased,  is  responsible  therefor  to 
the  rightful  executor  or  administrator, 
i  and  ought  not,  therefore,  to  be  respon- 
sible to  creditors  also.  Otherwise  he 
would  be  dbubly  chargeable.     But,  in 
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the  case  of  fraudulent  conveyances,  the 
donee  in  possession  is  an  executor  de 
son  tort,  although  there  be  a  rightful 
executor  or  administrator.  For,  as  he 
can  not  be  made  responsible  therefor 
to  the  rightful  executor  or  administra- 
tor, the  reason  of  the  general  rule  fails 
in  that  case,  and  if  the  donor  was  not, 
in  such  case  liable,  as  executor  de  son 
tort,  the  creditor  would  be  without 
remedy.  Chamberlayne  v.  Temple,  2 
Rand.  384,  11  Am.  Dec.  786.  See  also. 
Shields  v.  Anderson,  3  Leigh  729. 

Right  of  Retainer.— See  ante,  "Re- 
tainer," IV,   H,  6,  g. 

An  executor  de  son  tort  can  not  re- 
tain his  debt.  Shields  v.  Anderson,  3 
Leigh   729. 

Liability. — Executors  de  son  tort  are 
liable  to  account  for  the  property  of 
the  decedent  to  his  distributees  or  lega* 
tees,  like  other  executors,  and  can  not 
rely  on  the  statute  of  limitations  to 
protect  them  from  such  accountability. 
Hansford  v,  Elliott,  9  Leigh  79. 

An  executor  de  son  tort  is  bound 
by  his  acts  and  will  be  held  responsible 
therefor;  and  those  knowing  his  true 
character  may  likewise  be  bound  by 
their  dealings  with  him.  But  in  the 
absence  of  acquiescence  or  assent,  the 
rightful  executor  and  those  interested 
are  not  bound  by  such  acts,  except  in 
so  far  as  they  are  proper  and  legal. 
Caperton  v.  Ballard,  4  W.  Va.  420. 

A  assumed  the  management  of  a  de- 
cedent's estate,  leased  the  land  for  one 
year,  beginning  April  1,  1844,  and  re- 
ceived the  rent  therefor.  The  land  was 
returned  delinquent  for  the  nonpay- 
ment of  taxes  for  the  year  1844,  and 
sold  in  October,  1845,  when  A  became 
the  purchaser.  Held,  that,  though  the 
fiduciary  relation  had  ceased  at  the 
time  of  the  sale,  yet  as  the  sale  was ; 
occasioned  by  the  wrong  of  the  agent, 
he  should  not  be  allowed  to  profit  by 
it.  Morris  v.  Joseph,  1  W.  Va.  256,  91 
Am.  Dec.  386. 

Where  a  testator  devises  his  furni- 
ture to  his  wife  for  life,  and  after  her 


death  to  one  of  her  sons,  who  dies; 
and  subsequently  the  wife,  at  her  death, 
leaves  the  furniture  in  the  house  of  a 
surviving  son,  who,  on  coming  of  age, 
takes  possession  of  the  house,  he  is 
not  to  be  charged  in  money  for  the 
furniture,  but  has  a  right  to  deliver  it, 
long  after  taking  possession,  to  the 
representative  of  his  deceased  brother. 
Ambler  v.  Macon,  4  Call  605. 

A  bill  in  equity  was  filed  seeking  to 
charge  a  defendant  as  administrator 
de  son  tort.  The  answers  to  the  in- 
terrogatories filed,  and  the  answer  to 
the  complaint,  denied  emphatically  and 
clearly  the  possession  by  defendants  of 
any  moneys  or  effects  belonging  to  the 
estate,  and  the  evidence  introduced 
tended  to  support  these  answers,  but 
an  order  was  entered  for  the  sheriff  to 
take  possession  of  the  effects.  Held, 
that  this  order  was  error.  Seay  v. 
Schue,  83  Va.  838,  3  S.  E.  801. 

Accounting. — See  ante,  "Account- 
ing," IV,  L. 

Executors  de  son  tort  are  liable  to 
account  for  the  property  of  the  dece- 
dent to  his  distributee  or  legatees,  like 
other  executors,  and  shall  not  rely  on 
the  statute  of  limitations  to  protect 
them  from  such  accountability.  Hans- 
ford V.    Elliott,   9   Leigh   79. 

A  bill  can  not  be  maintained  by  dis- 
tributees against  an  executor  of  his 
own  wrong,  who  has  sold  property  of 
the  deceased,  to  have  an  account  and 
obtain  a  decree  against  the  former  for 
the  proceeds  of  the  sale,  unless  the 
rightful  personal  representative  is  a 
party  plaintiff  or  defendant.  Nease  v. 
Capehart,  8  W.  V^.  95. 

VII.  Curators. 

Defined. — See  J^nte,  "Representatives 
or  Personal  Representatives,"  I,  A. 

Appointment  and  Duties. — As  to  the 
appointment  and  duties  of  a  curator, 
see  Va.  Code  (1887),  §  2534;  W.  Va. 
Code  (1899),  §  3621.  See  also,  ante, 
"Appointment,  Qualification  and  Ten- 
ure of  Office,"  II. 
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Title  to  Property. — See  ante,  "As- 
sets," III. 

A  person  appointed  curator  and  re- 
ceiver of  chattels  by  a  court  of  chan- 
cery, does  not,  by  virtue  of  that  ap- 
pointment, acquire  a  right  of  property. 
Boyle  V.  Towncs,  9  Leigh  158. 

liability  to  Suit—- When  a  court  of 
probate,  under  the  24th  section  of  the 
statute  concerning  wills,  appoints  a 
person  to  collect  and  preserve  the  es- 
tate of  a  decedent  until  administration 
be  granted,  such  appointee  can  not 
properly  be  sued  on  a  bond  of  the  de- 
cedent If  he  be  sued  and  judgment 
rendered  against  him,  a  scire  facias 
upon  the  judgment  will  not  lie,  after 
administration  is  granted,  against  the 
administrator,  nor  will  the  judgment 
be  any  b^r  to  a  new  action  against 
the  administrator,  upon  his  decedent's 
bond,     Wynn  v.  Wynn,  8  Leigh  264. 

A  curator  of  a  decedent's  estate  un- 
der 1  Rev.  Va.  Code,  ch.  104,  §  24,  is 
not  liable  to  suit  of  the  decedent's  cred- 
itors in  chancery;  and  though  a  curator 
appointed  under  the  42d  section  is  li- 
able to  be  sued  in  like  manner  as  an 
administrator,  it  must  be  shown  by  the 
record,  in  a  suit  against  a  curator,  that 
he  is  such  a  curator  as  is  in  law  liable 
to  be  sued  and  capable  oi  defending 
the  decedent's  estate.  Wilson  v.  Shel- 
ton,  9  Leigh  342. 

H.  is  appointed  curator  of  the  estate 
pending  a  contest  over  C.'s  will;  and, 
whilst  curator,  collects  an  ante-war 
debt  well  secured,  in  confederate 
money.  C.*s  will  having  t>een  estab- 
lished, H.  qualifies  as  executor,  but  is 
afterwards  removed;  and  the  adminis- 
trator de  bonis  non  with  the  will  an- 
nexed, files  a  bill  against  H.,  as  cu- 
rator, and  his  sureties  seeking  to  sub- 
ject them  to  the  payment  of  said  debt; 
and  the  defendants  demur  to  the  bill. 
Held,  the  administrator  de  bonis  non 
with  the  will  Annexed,  may  maintain 
the  suit  against  the  curator  and  his 
sureties,  under  the  statute.  Va.  Code, 
1873,  ch.  118,  §  24;  Helsley  v.  Craig,  33 
Gratt.   716. 


yilL  Fore^n  Executors  and 
Administrators. 

A.     EXTRATERRITORIAL     POW. 
ERS. 

It  is  well  settled  that  a  grant  of  ad- 
ministration has  no  legal  operation  out 
of  the  state  from  whose  jurisdiction  it 
was  derived.  Oney  v,  Ferguson,  41  W. 
Va.  568,  23  S.  E.  710;  Crumlish  v.  Shen- 
andoah Val.  R.  Co.,  40  W.  Va.  627,  22 
S.  E.  90;  Andrews  v.  Avory,  14  Gratt. 
»8»,  73  Am.  Dec.  355;  Dickinson  v. 
McCraw,  4  Rand.  158.  See  also.  Leach 
V.  Buckner,  19  W.  Va.  36,  44. 

"In  order,  therefore,  to  reduce  the 
assets  into  possession,  and  close  the 
administration  and  distribution  of  a  de- 
cedent's estate,  it  is  generally  neces- 
sary that  there  should  be  a  personal 
representative  in  every  state  in  which 
the  assets  may  be  situate.  They  are 
subject  to  the  payment  of  debts  accord- 
ing to  the  law  of  the  situs,  but  to  distri- 
bution according  to  the  l^w  of  the 
domicil.  It  is  therefore  a  matter  of 
convenience  that  the  surplus  of  the 
assets  remaining  in  the  hands  of  a  local 
administrator  after  the  payment  of 
debts,  should  be  sent  home,  that  is,  to 
the  domiciliary  administrator,  for  dis- 
tribution. And  this  seems  to  be  the 
course  generally  pursued;  though  the 
distribution  may  be  made  by  the  local 
administrator.  Whether  the  one  course 
or  the  other  will  be  pursued  in  any 
particular  case,  depends  upon  the  local 
law  and  the  judicial  discretion  of  the 
local  court.  If  the  surplus  be  paid 
over  to  the  domiciliary  administrator, 
it  is  matter  of  national  comity  and  not 
of  right.  Every  state  is  bound,  to  the 
extent  of  its  power,  to  take  care  of  the 
rights  of  its  own  citizens.  And  there- 
fore it  will  see  that  the  estate  of  a 
decedent  within  its  jurisdiction  is 
properly  applied  to  the  satisfaction  of 
their  rightful  claims,  whether  as  cred- 
itors, legatees  or  distributees  of  the 
decedent.  But  those  c^aims  being  sat- 
isfied, it  has  no  longer  any  motive  to 
retain  the  fund,  and  will  not,  unless  ^t 
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be  more  convenient  to  dispose  of  the 
subject  fully  and  finally,  than  to  send 
it  home  for  that  purpose.  If  none  of 
the  citizens  of  the  state  have  any 
claim  upon  the  fund,  either  as  creditors, 
legatees  or  distributees,  and  the  aid  of 
its  courts  be  not  invoked  by  a  foreign 
claimant,  it  will  have  no  motive  to  in- 
terfere with  the  fund,  or  prevent  the 
domiciliary  administrator  from  obtain- 
ing possession  of  it  if  he  can.  Of 
course  he  can  not  sue  for  it,  and  if  he 
can  not  obtain  possession  otherwise,  he 
or  some  person  else  must  become  local 
administrator.  He  will  be  preferred  to 
any  person  else,  as  he  will  have  the 
ultimate  receipt  and  distribution  of  the 
fund."  Andrews  v,  Avory,  14  Gratt. 
229,  73  Am.  Dec.  355.  I 

"In  Vaugh  v.   Northop   (15   Pet.   1),  ! 
it  was  held,  that  every  grant  of     ad-  ' 
ministration  is   strictly  confined  in   its  ; 
authority  and  operation  to  the  limits  of  j 
the  territory  of  the  government,  which  I 
grants  it,  and  does  not  de  jure  extend 
to  other  countries.     It  can  not  confer 
as  a  matter  of  right  any  authority  to 
collect  assets   of  the   deceased   in   any 
other  state;  and  whatever  operation  is 
allowed  to  it  beyond  the  original  terri- 
tory of  the  grant  is  a  mere  matter  of 
courtesy,  which  every  nation  is  at  lib- 
erty to  yield  or  to  withhold  according 
to    its    own    policy   and    pleasure    with 
reference    to    its    own    institutions    and 
the     interests     of     its     own     citizens." 
Leach  v.  Buckner,  19  W.  Va.  36,  44. 

B.    ANCILLARY    OR    AUXILIARY 

ADMINISTRATION. 
1.    Appointment    and    Revocation    of 
Authority  of  Ancillary  Represent- 
atives, 
a.  Purpose  of  Appointment  and  Scope 
of  Authority.  I 

"One  of  the  main  purposes  of  the 
appointment  of  an  ancillary  adminis- 
trator is  the  subjection  of  the  assets  of  j 
the  decedent  to  the  payment  of  his 
debts  due  the  citizen  of  the  local  sov- 
ereignty. 'In  practice,  the  local  sov- 
ereignty,    state     or    national,     permits 


letters  to  issue  upon  the  estates  of 
deceased  -nonresidents,  mainly  for  the 
purpose  of  convenience  subjecting 
such  assets  to  the  clsiims  of  creditors 
entitled  to  sue  in  the  local  courts,  and 
for  appropriating  whatever  balance 
may  remain  to  the  state  or  sovereign, 
by  way  of  distribution,  in  default  of 
known  legatees  or  kindred.'  While, 
by  comity,  the  courts  of  the  jurisdic- 
tion in  which  the  property  is  found  will 
recognize  the  right  on  nonresident  leg- 
atees and  heirs,  and  will  permit  any 
surplus,  after  paying  the  local  indebted- 
ness, to  be  paid  over  to  the  domiciliary 
administrator  or  executor,  it  is  only 
done  in  a  spirit  of  comity  and  as  a 
matter  of  judicial  discretion.  The  local 
sovereignty  may  compel  them  to  come 
into  its  own  jurisdiction  to  receive 
what  belongs  to  them.  *The  rule  to 
thus  pay  over  is  not,  however,  abso- 
lute; on  the  contrary,  the  transfer  will 
not  be  made  if  deemed,  under  the 
circumstances,  improper;  and  legisla- 
tive policy  is  to  secure  the  rights  of  its 
creditors,  and  citizens  at  all  hazards. 
♦  ♦  ♦  por  the  spirit  of  comity  does 
not  require  that  citizens  shall  be  put 
to  the  inconvenience  and  expense  of 
proving  their  claims  abroad  when  there 
are  assets  at  hand.' "  McClung  v. 
Sieg,  64  W.  Va.  467,  482,  46  S.  E.  210. 

b.  Necessity. 

Where  a  decedent  leaves  personal 
property  in  a  state  or  country  other 
than  that  in  which  he  was  domiciled, 
it  is  generally  necessary  for  the  court 
of  probate  there  to  appoint  an  ancillary 
representative  to  collect  the  local  assets 
for  the  purpose  of  adniinistration,  un- 
less voluntary  payment  is  made  to  the 
domiciliary  representative.  This  neces- 
sity is  due  to  the  fact  that  letters 
testamentary  or  of  administration  have 
no  operation  beyond  the  jurisdiction 
of  the  court  granting  them.  See  ante, 
"Extraterritorial  Powers,"  VIII,  A. 

Si  us  of  Assets. — Claims  against  the 
government  of  the  United  States  are 
not  local  assets  at  the  seat  of  govern- 
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ment,  and  therefore  ancillary  adminis- 
tration can  not  be  granted  in  the 
District  of  Columbia  in  order  to  collect 
such  claims  in  favor  of  a  decedent,  but 
the  domiciliary  representative  may  re- 
ceive payment  of  the  claim  at  any 
place  where  the  government  may 
choose  to  pay  it,  whether  it  be  at  the 
sea^t  of  government,  or  at  any  other 
place  where  the  public  funds  are  de- 
posited. Davis  V.  Chapman,  83  Va.  67, 
5  Am.   St.   Rep.   251,  1   S.   E.   472. 

Where  a  resident  of  Kentucky  died 
intestate  there,  having  no  estate  in 
Virginia  but  a  claim  against  the  com- 
monwealth of  Virginia,  it  was  held, 
that  the  court  of  Henrico  county,  where 
the  seat  of  government  was  located, 
had  jurisdiction  to  grant  administra- 
tion.    Com.  V.  Hudgin,  2  Leigh  248. 

c.  Wrongful   Exercise  of  Jurisdiction. 

A  grant  of  administration  by  a  court 
which  is  without  jurisdiction,  because 
the  decedent  was  a  nonresident  and 
left  no  property  in  the  state,  is  not 
void  but  voidable.  Andrews  v,  Avory, 
14  Gratt.  229,  73  Am.  Dec.  355;  Fisher 
V.  Bassett,  9  Leigh  119,  33  Am.  Dec. 
227. 

d.  Revocation  of  Ancillary  Letters. 
Where  a  testator  left  two  wills,  one 

in  England  and  the  other  in  Virginia, 
the  English  will  being  the  later  in 
date,  it  was  held,  that  a  grant  of  probate 
to  the  executor  named  in  the  English 
will,  did  not  ipso  facto,  repeal  letters 
of  administration  granted  in  Virginia 
on  the  first  will.  Burnley  v.  Duke,  1 
Rand  102. 

2.  Privity  between  Domiciliary  Execu- 
tor   and    Administrator    with    the 
Will  Annexed 
An   administrator   with    the   will   an- 
nexed   is,    in    legal    contemplation,   the 
executor  of  the  will,   so   that  there   is 
the   same  privy  between   the   executor 
of  a  will  and  an  administrator  with  the 
will  annexed  in  another  jurisdiction,  as 
exists  between  executors   of  the   same 
will    in    different   jurisdictions,    and    a 
decree   against  a  domiciliary  executor 


is  enforcible  against  an  administrator 
with  the  will  annexed  in  any  other 
jurisdiction.  Garland  v.  Garland,  84 
Va.  181,  4  S.   E.  334. 

C.   COLLECTION    OF   ASSETS. 

See  ante,  ''Collection  of  Assets,"  IV, 
E,  4. 

Claims  against  United  States. — ^The 
administrator  of  a  creditor  of  the  fed- 
eral government,  duly  appointed  where 
he  was  domiciled  at  his  death,  has  full 
authority  to  receive  payment  and  give 
a  full  discharge  of  the  debt  due  his 
intestate,  in  any  place  where  the  go\»- 
ernment  may  choose  to  pay  it,  whether 
it  be  at  the  seat  of  government,  or  at 
any  other  place  where  the  public  funds 
are  deposited.  He  is  not  obliged  to 
take  out  letters  of  administration  in 
the  District  of  Columbia,  because 
debts  due  from  the  government  have 
no  locality  at  the  seat  of  government. 
Davis  V.  Chapman,  83  Va.  67,  5  Am.  St. 
Rep.  251,  1  S.  E.  472. 

Transfer  of  Stock  to  Foreign  Repre- 
sentative.— As  to  the  mode  in  which 
a  foreign  personal  representative  of  the 
person,  who  was  domiciled  out  of  this 
state  at  the  time  of  his  death,  may  have 
transferred  the  stock  or  certificate  of 
debts  of  the  state,  or  of  a  corporation 
created  by  it,  see  Va.  Code,  1887,  §§ 
2627,  2628. 

!  D.  DISPOSAL  OF  ASSETS. 

What  Law  Governs. — In  Smith  v. 
Union  Bank,  5  Pet.  (U.  S.)  518,  af- 
firming 4  Cranch  (C.  C.)  21,  it  appeared 
that  one  R.,  domiciled  in  Norfolk,  Vir- 
ginia, died  leaving  assets  in  the  District 
of  Columbia,  and  indebted  by  bond  to 
a  citizen  of  Virginia,  and  on  simple 
contract  to  a  bank  in  the  District  of 
Columbia,  where  administration  was 
granted.  By  the  law  of  Virginia  bond 
debts  were  given  priority  over  simple 
contract  debts;  but  by  the  law  of  Mary- 
land, which  was  in  force  in  the  district, 
no  such  priority  was  given  to  bond 
debts.  It  was  held,  that  the  order  in 
which  the  debts  of  the  decedent  were 
to  be  paid  from  the  assets  in  the  Dis- 


Executors  and  Administrators 


745 


trict  of  Columbia  was  to  be  governed 
by  the  law  of  Maryland,  and  not  by  the 
law  of  Virginia. 

Transmisaion  to  Domiciliary  Repre- 
sentative.^— ^Where  there  has  been  a 
principal  administration  in  one  state, 
and  ancillary  administration  in  another, 
whether  the  courts  of  the  latter  will 
permit  the  assets  there  to  be  trans- 
ferred to  the  former,  before  the  lega- 
tees as  well  as  the  creditors  in  the 
state  of  the  ancillary  administration 
are  satisfied,  will  depend  upon  the  cir- 
cumstances of  each  case.  There  is  no 
inflexible  rule  on  the  subject.  Moses 
V.  Hart,  25  Gratt.  795. 

Where  there  has  been  a  principal 
administration  in  this  state  and  an  an- 
cillary administration  in  another  state, 
foreign  claimants  who  come  here  in- 
sisting on  the  trs^nsmission  of  the 
assets  to  another  state,  when  there  are 
domestic  claimants  also,  ought  to  be 
required  to  show  that  the  transmission 
is  indispensable  to  the  purposes  of  jus- 
tice, and  that  distribution  can  not  be 
made  here  without  injury,  or  at  least 
great  inconvenience.  The  burden  is 
upon  them  to  make  out  a  case  for  the 
interposition  of  the  court  in  their  favor. 
Moses  V,  Hart,  25  Gratt.  795. 

A  testator  died  in  New  York  and  his 
executrix  qualified  in  that  state.  A 
curator  of  the  estate  in  Virginia  paid 
money  to  two  of  the  testator's  legatees 
who  were  in  Virginia.  Held,  that  as 
it  was  probable  that  the  debts  of  the 
estate  had  been  paid,  the  curator  would 
not  be  required  to  pay  over  to  the 
representatives  of  the  estate  the  money 
paid  to  legatees,  until  an  inquiry  could 
be  directed  to  ascertain  whether  any 
part  of  the  assets  was  needed  in  New 
York  to  pay  debts  and  legacies,  and  to 
what  portion  of  the  estate  the  two 
legatees  to  whom  the  curator  paid  the 
money  were  entitled  under  the  will  of 
the  testator.  Moses  v.  Hart,  25  Gratt. 
795. 

E.  ACCOUNTING. 

See  ante,  "Accounting,"  IV,  L. 


Where  a  testator  in  West  Virginia  in 
his  will  requests  his  executors  to  sell 
all  his  personal  property  "wherever  sit- 
uated," and  a  tract  of  land  owned  by 
him  in  Illinois,  and  dispose  of  the 
proceeds  as  directed  in  the  will,  and 
the  testJ^tor  had  large  personal  prop- 
erty in  Maryland,  and  there  were  no 
letters  testamentary  issued  in  that 
state,  nor  in  the  state  of  Illinois,  and 
the  executors  took  charge  of  the  prop- 
erty in  Maryland,  and  disposed  of  it, 
by  selling  a  portion  there,  and  bringing 
the  residue  into  West  Virginia,  and 
disposing  of  it  here,  and  sold  the  Illi- 
nois land,  and  received  the  proceeds, 
they  and  their  sureties  will  in  West 
Virginia  be  required  to  account  for 
such  property  and  proceeds.  Hooper 
V.  Hooper,  29  W.  Va.  276,  1  S.  E.  280. 

The  defendant  was  employed  by  the 
personal  representatives  of  an  intestate 
to  go  to  Mississippi  for  the  purpose  of 
collecting  certain  debts  due  the  dece- 
dent in  that  state.  Upon  his  arrival  in 
Mississippi,  the  defendant  ascertained 
that  it  would  be  necessary  to  qualify 
as  administrator  of  the  decedent's  es- 
tate in  order  to  collect  the  debts,  and 
upon  a  sale  of  lands  of  the  debtors  for 
the  payment  of  the  debts,  he  became 
the  purchaser.  Held,  that  under  the 
circumstances,  the  defendant  could  be 
held  to  account  for  his  administration 
in  Virginia.  Powell  v.  Stratton,  11 
Gratt.  792. 

F.  LIABILITY  IN  GENERAL. 

When  the  principal  administrator  of 
an  estate  has  been  appointed  and  re- 
sides in  another  state,  and  an  ancillary 
administrator  has  been  appointed  in 
this  state,  and  such  ancillary  adminis- 
trator has,  in  ignorance  of  a  debt 
against  the  ests^te  of  his  intestate, 
turned  the  assets  over  to  the  principal 
administrator,  and  the  principal  admin- 
istrator has  made  complete  or  partial 
distribution  thereof,  and  the  ancillary 
administrator  is  compelled  to  pay  such 
debt  out  of  his  own  funds,  and  is  not 
guilty  of  any  fraud  or  improper  con^ 
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duct,  he  is  entitled  to  reimbursement 
by  the  distributees,  and  he  is  not  com- 
pelled to  go  to  the  foreign  jurisdiction 
to  obtain  such  relief,  if  any  of  the 
distributees  have  property  within  this 
state,  sufficient  to  reimburse  him,  and 
he  may  proceed  by  foreign  attachment 
a^inst  such  property,  but  his  recovery 
against  the  distributees  will  be  limited 
to  the  amount  which  the  distributee 
has  received  from  the  estate.  McClung 
V.  Sieg,  54  W.  Va.  4«7,  46  S.  E.  210. 

Land  Purchased  at  Sale  for  Debt.— 
An  administrator  in  Mississippi  having 
purchased  for  the  estate  land  sold  for 
the  payment  of  a  debt  due  to  the  es- 
tate, was  held  under  the  circumstances 
not  bound  to  keep  the  land  and  account 
for  the  price;  but  the  land  was  to  be 
treated  as  the  property  of  the  estate. 
Powell  V,   Stratton,  11   Gratt.  792. 

Loss  of  Assets, — Under  the  circum- 
stances of  a  particular  case,  the  admin- 
istrator was  held  not  to  be  responsible 
for  money  whicti  became  worthless  in 
his  hands  by  the  insolvency  of  the 
bank.    Powell  v,  Stratton,  11  Gratt.  792. 

G.  ACTIONS. 

1.  Capacity  to  Sue. 

The  general  rule  is  well  settled  that 
an  executor  or  administrator  can  not 
sue,  in  his  official  capacity,  outside  of 
the  state  conferring  his  authority.  Fu- 
gate  V.  Moore,  86  Va.  1048,  11  S.  E. 
1063;  Andrews  v.  Avory,  14  Gratt.  229, 
73  Am.  Dec.  355;  Dickinson  v.  McCraw, 
4  Rand.  158;«Oney  v.  Ferguson,  41  W. 
Va.  5i8,  23  S.  E.  710;  Crumlish  v. 
Shenandoah  Val.  R.  Co.,  40  W.  Va. 
627,  22  S.  E.  90. 

Where,  after  a  foreign  administrator 
has  come  into  a  cause  by  petition  to 
assert  a  demand  of  his  decedent,  the 
domestic  administrsitor  comes  by  pe- 
tition to  assert  the  same  demand  in 
his  name,  it  is  proper  to  recognize  the 
latter  as  the  proper  party  to  represent 
the  estate,  and  he  takes  the  place  of 
the  foreign  administrator.  In  such 
case,  orders  or  decrees  rendered  before 
the    domestic   administrator   became    a 


party  do  not  bind  him.  Crumlish  v. 
Shenandoah  Val.  R,  Co.,  40  W.  Va.  627, 
t2  S.  E.  90. 

The  general  .assembly  of  Virginia 
passed  an  act  authorizing  the  New 
York  administrator  of  the  estate  of  an 
intestate,  without  qualifying  under  the 
laws  of  Virginia,  to  bring  a  suit  in 
equity  for  the  appointment  of  a  com- 
missioner to  collect  balances  due  on 
land  in  Virginia,  sold  by  the  intestate, 
ki  his  lifetime,  to  make  deeds  for  the 
same,  and  to  sell  the  residue  of  the 
land  belonging  to  the  intestate.  The 
suit  was  brought,  but  the  commissioner 
died  before  a  final  settlement  of  his 
proceedings  therein.  Held,  that  the 
administrator  could,  without  qualifytog 
under  the  laws  of  Virginia,  maintain  a 
second  bill  for  the  settlement  of  the 
commissioner's  accounts,  the  heirs  of 
the  intestate  to  be  parties  thereto. 
Watson  V.  Pack,  3  W.  Va.  154. 

Capacity  Acquired  by  Ancillary 
Grant  Pending  Action  at  Law.^ — "In 
Lusk  V.  Kimball,  4  Va.  Law  Reg.  731, 
91  Fed.  Rep.  845,  reversing  87  Fed. 
Rep.  545,  it  was  conceded  on  the  argu- 
ment  that  an  equity  suit  by  a  foreign 
administrator  could  be  maintained 
where  ancillary  letters  of  administra- 
tion were  taken  out  after  its  institu- 
tion, but  it  was  contended  that  a 
different  rule  existed  in  the  courts  of 
law.  In  answer  to  this  argument  the 
court  said:  'Just  what  good  reason 
there  is  for  allowing  the  amendment 
in  equity,  and  not  at  law,  does  not 
seem  apparent;  and  certainly  in  a  case 
like  the  present  one  where  great  injus- 
tice wouH  be  wrought,  unless  there  is 
some  overpowering  consideration,  such 
a  result  as  would  follow  ought  not  to 
be  brought  about.  We  do  not  think 
that  plaintiffs,  although  laboring  under 
the  diss^bility  of  not  having  qualified 
within  the  state  of  Virginia  at  the  time 
of  the  institution  of  the  suit,  occupy 
the  position  of  strangers,  or  persons 
having  no  interest  in  the  litig^ation. 
They  were  the  domiciliary  represent- 
atives, and  as  such  given  the  right  to 
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qualify  over  others  in  this  state,  and 
to  be  accounted  with  for  the  amount 
of  recovery,  had  another  administrator 
qualified.  Andrews  v.  Avory,  14  Gratt. 
229,  73  Am.  Dec.  355;  Stevens  v.  Gay- 
lord,  11  Mass.  356;  Swatzel  v.  Arnold, 
1  Woolw.  (U.  S.)  385.  They  had  an 
interest  in  the  subject  matter  of  the 
litigation,  and  a  perfect  right  to  sue  in 
the  state  of  Tennessee  for  the  same 
cause  of  action,  could  jurisdiction  as 
against  defendants  have  been  ac- 
quired.'" 13  Am.  &  Eng.  Ency.  Law 
{2d  Ed.)  950. 

Waiver  of  Disability  to  Sue. — In  the 
absence  of  a  statute  an  administrator 
can  not  maintain  a  suit  in  the  courts 
of  a  state  other  than  the  one  in  which 
he  qualified,  if  the  objection  be  prop- 
erly and  seasonably  made;  but  the  ob- 
jection comes  too  late  after  a  plea  to 
the  merits  and  the  lapse  of  sufficient 
time  to  bar  the  plaintiffs  right  of  ac- 
tion. Lusk  V,  Kimball,  4  Va»  Law  Reg. 
731,  reversing  87  Fed.  Rep.  845. 

Exceptions  to  General  Rule. — "If, 
howev^er,  an  executor  or  administrator 
should  go  into  another  state,  and  there, 
without  taking  out  new  letters  of  ad- 
ministration, should  collect  debts  or 
other  assets  of  his  decedent,  found 
there,  he  would  be  liable  to  be  sued 
in  the  courts  of  that  country  by  any 
creditor  there,  and  held  liable  to  the 
extent  of  the  assets  so  collected."  Fu- 
gate  V.  Moore,  86  Va.  1045,  11  S.  E. 
1063. 

And  an  executor  who  has  qualified 
and  received  assets  in  a  foreign  coun- 
try, and  has  brought  them  into  this 
state,  is  liable  to  be  sued  and  to  be 
compelled  to  account  here,  although  he 
has  never  qualified  here  and  although 
he  may  have  received  no  assets  here. 
Tunstall  v.  Pollard,  11  Leigh  1,  over- 
ruling dictum  to  the  contrary  in  Pugh  v. 
Jones,  6  Leigh  299,  cited  and  approved 
in  Dickinson  v.  Hoomes,  8  Gratt. 
353;  Andrews  v.  Avory,  14  Gratt.  229; 
Moses  V.  Hart,  25  Gratt.  795;  Rinker 
V,   Streit,   33   Gr^tt.   663,   666;   Davis  v. 


Morriss,  76  Va.  21;  Clendenning  v, 
Conrad,  91  Va.  410,  419,  21  S*.  E.  818; 
Fugate  V.  Moore,  86  Va.  1048,  11  S.  E. 
1063;  Portsmouth  Gas  Co.  v.  Sanford, 
97  Va.  124,  128,  33  S.^E.  516;  Leach  v. 
Buckner,  19  W.  Va.  36;  Hooper  v. 
Hooper,  29  W.  Va.  276,  1  S.  E.  280; 
Hooper  v.  Hooper,  32  W.  Va.  526,  9 
S.  E.  937;  Oney  v.  Ferguson,  41  W. 
Va.  568,  23  S.  E.  710.  See  also,  Powell 
V.  Stratton,  11  Gratt.  792;  Hairston  v. 
Medley,  1  Gratt  96. 

2.  Liability  to  Suit 

General  Rule. — As  a  general  rule  an 
executor  or  administrator  can  not  be 
sued  in  his  official  capacity,  at  law  or 
in  equity,  in  the  courts  of  any  state 
other  than  that  in  which  he  received 
his  appointment.  Fugate  v.  Moore,  86 
Va.  1045,  11  S.  E.  1063;  Davis  v.  Mor- 
riss, 76  Va.  21;  Andrews  v.  Avory,  14 
Gratt.  229,  73  Am.  Dec.  355;  Oney  v, 
Ferguson,  41  W.  Va.  568,  23  S.  E.  710; 
Crumlish  v.  Shenandoah  Val.  R.  Co., 
40  W.  Va.  627,  22  S.  E.  90.  See  also, 
Leach  t/.  Buckner,  19  W.  Va.  36,  45; 
Powell  V,  Stratton,  11  Gratt.  792. 

A  general  creditor  may  maintain  4 
suit  in  chancery  j^gainst  a  nonresident 
administrator  appointed  in  this  state, 
who  has  failed  to  return  the  inventory 
and  make  settlement  of  his  accounts  as 
required  by  law,  and  who  has  squan- 
dered the  estate  and  become  insolvent 
and  the  sureties  on  hi^  bond  ^e  proper 
parties  to  such  suit.  If  in  such  suit 
the  administrator  confessed  assets 
which  he  has  converted  to  his  own  use, 
th«  plaintiff  is  entitled  to  a  decree  for 
his  claim  against  such  administrator 
individually  and  his  sureties  and  a  ref- 
erence to  a  commissioner  is  unneces- 
sary. Thompson  r.  Nowlin,  51  W.  Va. 
346,  41  S.  E.  178. 

3.  Joinder   of   Foreign   and   Domestic 

Representatives. 

An  administration  granted  in  another 

state   does  not  give   the  administrator 

\  appointed  there  the  right  to  sue  jointly 

I  with  an  administrator  appointed  in  Vir- 
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ginia.     Dickinson  v,  McCraw,  4  Rand. 
158. 

IX.  InsoWent  EBtates. 

See  generallyv  the  titles  BANK- 
RUPTCY AND  INSOLVENCY,  vol. 
2,  p.  232;  RECEIVERS. 

The  appointment  of  a  receiver  for  a 
decedent's  estate  is  the  proper  remedy, 


where  it  appears  that  the  administrator 
has  been  removed,  and  the  sheriff  ap- 
pointed administrator  de  bonis  non^ 
that  the  administered  assets  will  not 
pay  the  debts  of  the  estate,  and  that 
the  remaining  assets  will  have  to  be 
drawn  upon,  which  being  once  admin- 
istered the  administrator  de  bonis  non 
could  not  receive  and  hold.  Harman 
V.  McMullin,  85  Va.  187,  7  S.  E.  349. 


£xec\itory  Contracts. 

See  the  title  CONTRACTS,  vol.  3,  p.  387. 

£xec\itory  Devise. 

See  tke  titles  REMAINDERS,  REVERSIONS  AND  EXECUTORY  INTER- 
ESTS; WILLS. 

Executory  I^imitations. 

See  the  titles  REMAINDERS,  REVERSIONS  AND  EXECUTORY  INTER. 

ESTS. 

Executory  Remainders. 

See  the  title  REMAINDERS,  REVERSIONS  AND  EXECUTORY  INTER- 

ESTS. 


EXEMPLARY  DAMAGES. 

I.  Definitions,  Object  and  Right  to  Recoyer,  749. 

A.  Defiaitiooft,  749. 

B.  Object  of  Punitive  Damafire*,  749. 

C.  Right  to  RecoYer,  75«. 

II.  When  Awarded,  751. 

A.  Agrgrayating  Circa mataaces  Neceaaary,  751. 

1.  Fraud,  Malice  and  Oppreaaion,  751. 

2.  Reckleaaneaa  and  Waptonneaa,  752. 

3.  Acta  Done  under  Mistake,  753. 

4.  Actual  Malice  Not  Necessary,  754. 

5.  Proof  of  Motive.  754. 

B.  In  Actiona  on  Contract,  754, 

C.  In  Actions  for  Torts,  754. 

1.  In  General,  754. 

2.  Assault  and  Battery,  754. 

3.  Banka  and  Banking,  754. 

4.  Breach  of  Promise  of  Marriage,  755. 

5.  Civil  Damage  Acta,  755. 

6.  Ejection  of  Paaaengera,  756. 

7.  Bxectttora  and  Adminiatratora,  756. 

8.  False  Impriaonment,  756. 

9.  Indemnifying  Bonda.  757. 
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10.  Injury  to  PlaintifF*s  BusineM,  757. 

11.  Libel  and  Slander,  758. 

12.  Maliciotis  Prosecution,  758. 

13.  Obstructions  on  Land  of  Another,  758. 

14.  Seduction,  758. 

15.  Streets  and  Highways,  759. 

16.  Telegraph  Companies,  759. 

17.  Wrongful  Distress.  759. 

18.  Liability  of  Corporation  for  Acts  of  Servant,  759, 

III.  Effect  of  Death,  76o. 

IV.  Excessiye  Damages,  76i. 
V.  Pleading,  76i. 
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CROSS  REFERENCES. 

See  the  title  DAMAGES,  vol.  4,  p.  162. 


I.  Definitions,  Object  and  Right 
to  Recover. 

A.    DEFINITIONS. 

The  common-law  definition  of  the 
term  "exemplary  damages"  is,  dam- 
ages inflicted  by  way  of  punishment 
upon  a  wrongdoer  as  a. warning  to  him 
and  others  to  prevent  a  repetition  or 
commission  of  a  similar  wrong.  Mayer 
V.  Frobe,  40  W.  Va.  246,  22  S.  E.  58. 

"Exemplary  damages  is  the  money 
given  to  the  plaintiff  by  the  jury  as 
compensation  for  the  injury  inflicted 
by  the  defendant  on  the  mental  feel- 
ings of  the  injured  person,  such  as  his 
shame,  degradation,  loss  of  social  posi- 
tion, and  the  like,  resulting  from  the 
tort  for  which  the  action  is  brought.'* 
Gillingham  v.  Ohio  River  R.  Co.,  35 
W.  Va.  588,  14  S.  E.  243,  29  Am.  St. 
Rep.    827,   14   L.   R.   A.   798. 

Indeterminate  damages,  or,  as  they 
arc  generally  called,  exemplary  dam- 
ages, can  only  be  awarded  when  the 
defendant,  in  doing  the  act  complained 
of,  was  actuated  by  a  vicious  intention. 
Pegram  v,  Stortz,  31  W.  Va.  220,  6  S. 
£.  485,  495. 


The  terms  "exemplary,"  "punitive," 
"vindictive"  are  synonymous.  Mayer 
V,  Frobe,  40  W.  Va.  24i,  22  S.  E.  58. 

Civil  Damage  Act. — See  generally, 
the  title  INTOXICATING  LIQ- 
UORa 

The  term  "exemplary  damages,"  in 
§  20,  ch.  29,  W.  Va.  acts,  1887,  is  used 
according  to  its  common-law  defini- 
tion, and  can  not  be  otherwise 
construed  without  extrajudicial  inter- 
ference with  a  plain  legislative  enact- 
ment. Mayer  v.  Frobe,  40  W.  Va.  246, 
22  S.  E.  58. 

B.    OBJECT  OF  PUNITIVE  DAM- 
AGES. 

The  object  of  vindictive  or  exem- 
plary damages,  is,  not  only  to  recom- 
pense the  party  injured,  but  to  punish 
the  oflFender,  and  deter  others  from 
like  offending  in  the  future.  Norfolk, 
etc.,  R.  Co.  V,  Neely,  91  Va.  539,  22  S. 
E.  367;  Blackwell  v.  Landreth,  90  Va. 
748,  19  S.  E.  791;  Norfolk,  etc,,  R.  Co. 
V.  Anderson,  90  Va.  1,  17  S.  E.  757; 
Mayer  v.  Frobe,  40  W.  Va.  246,  22  S. 
E.  58,  disapproving  and  overruling 
Pegram  v.  Stortz,  31  W.  Va.  220,  6  S. 
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E.  485;  Beck  v.  Thomson,  31  W.  Va. 
459,  7  S.  E.  447,  in  so  far  as  they  hold 
that  a  wrongdoer  can  not  be  punished 
in  a  civil  suit  by  punitive  damages,  in 
a  proper  case. 

C.    RIGHT  TO  RECOVER. 

The  Virginia  and  West  Virginia 
cases,  with  the  exception  of  the  three 
early  West  Virginia  cases  of  Pcgram 
V.  Stortz,  31  W.  Va.  220,  6  S.  E.  485; 
Beck  V.  Thomson,  31  W.  Va.  459,  7  S. 
E.  447;  Wilson  v.  Wheeling,  19  W.  Va. 
323,  42  Am.  Rep.  780,  which  were  over- 
ruled in  Mayer  v.  Frobc,  40  W.  Va.  246, 
22  S.  E.  58,  hold,  that  where  a  tort  is 
committed  under  aggravating  circum- 
stances, punitive,  exemplary  or  vindic- 
tive (which  terms  are  synonymous, 
Mayer  v.  Frobe,  supra)  damages  may 
be  recovered  of  the  wrongdoer.  Bor- 
land V.  Barrett,  76  Va.  128,  44  Am. 
Rep.  152;  Norfolk,  etc.,  R.  Co.  v.  An- 
derson, 90  Va.  1,  17  S.  E.  757;  Peshinc 
V.  Shepperson,  17  Gratt.  472;  Harman 
V.  Cundiff,  82  Va.  239;  Fishburne  v. 
Engledove,  91  Va.  548,  22  S.  E.  354; 
Mayer  v.  Frobe,  40  W.  Va.  246,  22  S. 
E.  58;  Turner  v.  Norfolk,  etc.,  R.  Co., 
40  W.  Va.  675,  22  S.  E.  83;  Ricketts  v. 
Chesapeake,  etc.,  Ry.  Co.,  33  W.  Va. 
433,  25  Am.  St.  Rep.  901,  10  S.  E.  801; 
Downey  v.   Chesapeake,   etc.,   Ry.    Co., 

28  W.   Va.   732;    Matthews   v.   Warner, 

29  Gratt.  570;  Forbes  v.  Hagman,  75 
Va.  168;  Bolton  v.  Vellines,  94  Va.  393, 
26  S.  E.  847;  Blackwell  v.  Landreth,  90 
Va.  748,  19   S.   E.  791. 

"The  case  of  Mayer  v.  Frobe,  40  W. 
Va.  246,  22  S.  E.  58,  determined  that 
the  rule  as  to  exemplary  dama,^es  pro- 
pounded in  the  case  of  Pcgram  v. 
Stortz,  31  W.  Va.  220,  6  S.  E.  485,  was 
not  the  law  of  tliis  state."  McMaster 
V,  Dyer,  44  W.  Va.  644,  M  S.  E.  1016. 

'*Tli«  prkicip*!  objection  urged  is 
that,  when  some  of  the  sales  given  in 
evidence  were  made,  the  law  of  the 
state  as  to  exemplary  daniages  was 
goreraed  by  the  rule  of  the  cases  of 
P^frani  v.  SH>rtz,  »1  W.  Va.  220,  6  S. 
B.  4SS,  and  Beck  tr.  Tkompson,  11  W. 


j  Va.  459,  7  S.  E.  447.  Such,  however,  is 
not  true,  as  the  case  of  Mayer  v. 
Frobc,  40  W.  Va.  246,  22  S.  E.  58,  dis- 
approved and  overruled  those  cases, 
and  determined  what  the  law  was  to 
the  past,  as  wcil  as  to  the  present  and 
future,  except  as  to  such  cases  as  had 
been  finally  ended  and  determined,  and 
were  past  redemption.  This  was  not 
one  of  them."  McMaster  v.  Dyer,  44 
W.  Va.  644,  29  S.   E.   1016. 

"It  is  earnestly  insisted  by  the  ap- 
pellants' counsel,  that  the  true  and 
only  measure  of  damages  in  a  suit  of 
this  character,  as  in  all  other  suits  for 
torts,    is     the     actual     pecuniary     loss, 

,  which  the  plaintiff  has  sustained  by 
reason  of  the  wrong  done;  and  that 
though  courts  have  often  said,  that  in 
cases  of  this  character  the  jury  may 
properly  give  vindictive  damages,  as  a 
punishment  to  the  defendant,  that  is 
punitive  damages,  damages  beyond  the 
injury  actually  sustained,  for  the  sake 
of  the  example,  that  such  is  not  the 
law.  We  are  earnestly  invoked  to  dis- 
regard these  often  expressed  views  of 
the  ablest  jurists,  as  contrary  to  fun- 
damental principles,  and  as  confound- 
ing the  broad  line,  always  to  be  kept 
in  vitfw,  which  divides  civil  and  crimi- 
nal proceedings.  While  no  authorities 
are  referred  to  by  appellants*  counsel, 
and  none  can  be  found  to  sustain  his 
extreme  view,  that  the  plaintiff  in  such 
an  action  is  only  entitled  to  nominal 
damages,  unless  there  be  evidence  of 
actual  pecuniary  injury,  coupled  with 
the  proof  of  malicious  intent,  yet 
highly  respectable  jurists  have  insisted, 
that  what  is  strictly  called  punitive 
damages  ought  in  no  civil  case  to  be 
given;  and  the  damages  awarded  the 
plaintiff  should  be  only  the  damages, 
sustained  by  him  through  the  defend- 
ant's wrong.  But  those,  who  enter- 
tained these  views,  are  careful  to  say, 
that  by  the  damages,  sustained  by  the 
plaintiff,  they  do  not  mean  the  amount, 
to  which  his  estate  has  been  diminished 
by  the  wrong,  that  is,  the  pecuniary  loss, 
as  the  phrase  is  generally  understood: 
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but  there  is  to  be  included  in  the  dam- 
ages sustained  by  the  plaintiflF,  full  com- 
pensation for  his  mental  and  bodily  suf- 
fering directly  consequent  on  the 
wrong;  and  that,  while  the  loss  to  his 
estate,  his  pecuniary  loss,  may  be  a 
mere  trifle,  the  loss  resulting  from 
bodily  suffering  or  mental  agony  may 
be  very  great."  Sweeney  v.  Baker,  13 
W.  Va.  158. 

IL  When  Awarded. 

A.      AGGRAVATING     C I R  C  U  M- 

STANCES  NECESSARY. 
1.   Fraud,  MaUce  and  Oppression. 

All  the  cases  hold,  that  in  order  to 
enable  a  party  to  recover  punitive  dam- 
ages, the  act  complained  of  must  be 
accompanied  by  circumstances  of  ag- 
gravation, such  as  fraud,  malice,  op- 
pression, or  such  circumstances  as 
show  an  absolute  disregard  of  the 
rights  of  others.  Vinal  v.  Core,  18  W. 
Va.  1;  Wilson  v.  City  of  Wheeling,  19 
W.  Va.  323;  Blackwell  v.  Landreth,  90 
Va.  748,  19  S.  E.  791;  Forbes  v.  Hag- 
man,  75  Va.  168;  Bolton  v.  Vellines,  94 
Va.  393,  26  S.  E.  847;  Peshine  v.  Shep- 
person,  17  Gratt.  472;  Borland  v.  Bar- 
ret, 76  Va.  128;  Harman  v.  Cundiff,  82 
Va.  239;  Fishburne  v.  Engledove,  91 
Va.  548,  22  6.  E.  354;  Norfolk,  etc.,  R. 
Co.  V,  Wysor,  82  Va.  250;  Norfolk,  etc., 
R.  Co.  V.  Lipscomb,  90  Va.  137,  17  S. 
E.  809;  Downey  v.  Chesapeake,  etc., 
Ry.  Co.,  28  W.  Va.  732;  Mayer  v. 
Frobe,  40  W.  Va.  246,  22  S.  E.  58;  Par- 
sons V.  Harper,  16  Gratt.  64;  Claiborne 
V.  Chesapeake,  etc.,  R.  Co.,  46  W.  Va. 
363,  33  S.  E.  262. 

In  actions  of  tort,  where  gross  fraud, 
malice,  oppression,  or  wanton,  willful, 
or  reckless  conduct  or  criminal  indif- 
ference to  civil  obligations  affecting 
the  rights  of  others  appear,  or  where 
legislative  enactment  authorizes  it,  the 
jury  may  assess  exemplary,  punitive,  or 
vindictive  damages,  these  terms  being 
synonymous.  Mayer  v,  Frobe,  40  W. 
Va.   246,  22   S.    E.   58. 

In  actions  of  tort,  when  jrross  fraud, 
malice,  or  op^ession,  or  any  wanton. 


willful,  and  deliberate  disregard  of  the 
injured  person's  rights  appear,  the  jury 
are  not  bound  to  adhere,  in  computing 
it,  to  the  determinable  money  loss  or 
damages,  but  may  give  such  damages 
as  will  be  exemplary  in  keeping  others 
from  so  doing,  and  the  defendant  from 
repeating  like  conduct.  It  may  be 
smart-money  as  to  the  defendant,  pro- 
vided it  be  not  an  excessive  or  unrea- 
sonable solatium  to  the  plaintiff.  Gill- 
ingham  v.  Ohio  River  R.  Co.,  35  W. 
Va.  588,  14  S.  E.  243,  29  Am.  St.  Rep. 
827,    14    U    R.    A.    798. 

Vindictive  damages  may  be  given  to 
punish  the  defendant  for  his  fraud  and 
actual  malice.  Ogg  v,  Murdock,  25  W. 
Va.  139,  146. 

"Exemplary  damages  are  allowable 
only  where  there  is  misconduct  and 
malice,  or  what  is  equivalent  thereto. 
Where  the  injury  complained  of  is 
free  from  fraud,  malice,  oppression,  or 
other  special  aggravation,  compensa- 
tory damages  only  are  allowed.  Nor- 
folk, etc.,  R.  Co.  V.  Neely,  91  Va.  539, 
22  S.  E.  367;  8  Wait's  Action  and  De- 
fenses 208;  Sedgwick  on  Damages,  § 
383;  and  Peshine  v.  Shepperson,  17 
Gratt.  472."  Burruss  v,  Hines,  94  Va. 
413,  419,  26  S.   E.   875. 

Whenever  the  injury  complained  of 
has  been  inflicted  maliciously  or  wan- 
tonly, and  with  circumstances  of  con- 
tumely or  indignity,  the  jury  are  not 
limited  to  compensatory  damages,  but 
may  give  such  exemplary  damages  as, 
in  their  opinion,  are  called  for  by  the 
circumstances  of  the  case.  Norfolk, 
etc.,  R.  Co.  V.  Anderson,  90  Va.  8,  17 
S.   E.   757. 

The  law  awards  compensatory  or 
actual  damages  "only  where  in  the  un- 
lawful act  there  ii  an  absence  of  in- 
tentional wrong,  fraud  or  malice,  or 
where  the  act  is  not  oppressively  or 
recklessly  committed,  while  punitive  or 
exemplary  damages  are  given  where 
the  wronqrful  act  is  done  with  a  bad 
motive,  or  with  such  gross  negligence 
as  to  ammint  to  positive  misconduct, 
or  in  a  manner  so  wanton  or  reckless 
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as  to  manifest  a  wilful  disregard  of  the 
rights  of  others."  Riely,  J,,  in  Norfolk, 
etc.,  R.  Co.  V.  Neely,  91  Va.  539,  22  S. 
E.  367. 

Want  of  Probable  Qausc— Where  the 
action  is  not  founded  on  t)ie  want  of 
probable  cause  and  maliciousness,  puni- 
tive damages  are  not  recoverable,  and 
evidence  tending  to  establish  the  same 
is  not  admissible.  Bodkin  v.  Arnold* 
48  W.  Va.  108,  35  S.  E.  980,  citing  Glen 
Jean,  etc.,  R.  Co.  v.  Kanawha,  etc.,  R, 
Co.,  47  W.  Va.  725,  35  S.  E.  978. 

In  actions  of  trespass,  exemplary 
damages  can  not  be  recovered  in  the 
absence  of  circumstances  of  aggrava- 
tion. Peshine  v.  Shepperson,  17  Gratt. 
472,  484;  Fishburne  v.  Engledove,  91 
Va.  548,  22  S.   E.  354. 

Where  a  party  wrongfully  sues  out 
a  distress  warrant  against  another,  he 
is  not  liable  in  punitive  damages,  in 
the  absence  of  fraud,  malice,  oppres- 
sion or  other  aggravating  circum- 
stances. Fishburne  v.  Engledove,  91 
Va.  548,  22  S.  E.  354,  citing  and  follow- 
ing Peshine  v.  Shepperson,  17  Gratt. 
472. 
2.    Recklessness  and  Wantonness. 

Exemplary  damages  are  allowable 
only  where  there  is  misconduct  or 
malice,  or  such  recklessness  or  negli- 
gence as  evinces  a  conscious  disregard 
of  the  rights  of  others.  But  where  the 
act  or  omission  complained  of  is  free 
from  fraud,  malice,  oppression,  or  other 
special  motives  of  aggravation,  dam- 
ages by  way  of  punishment  can  not  be 
awarded,  and  compensatory  damages 
only  are  permissible.  Peshine  v.  Shep- 
person, 17  Gratt.  472,  485;  Norfolk, 
etc.,  R.  Co.  V.  Neely,  91  Va.  539,  22 
S.  E.  367;  Burruss  v.  Hines,  94  Va. 
413,  419,  26  S.  E.  875;  Wood  v.  Ameri- 
can Nat.  Bank,  100  Va.  306,  316,  40  S. 
E.  931;  Talbott  v.  West  Virginia,  etc., 
P.  Co.,  42  W.  Va.  560,  26  S.  E.  311. 

Actual  or  compensatory  damages  arc 
the  measure  of  the  loss  or  injury  sus- 
tained, while  exemplary  or  punitive 
damages  are  something  in  addition  to 
full  compensation,  and  something  not 


given  as  his  due,  but  for  the  protec- 
tion of  the  public.  The  law  awards 
the  former  only  where  in  the  unlawful 
act  there  is  an  absence  of  intentional 
wrong,  fraud,  or  malice,  or  the  act  is 
not  oppressively  or  recklessly  com- 
mitted; while  the  latter  are  given 
where  the  wrongful  act  is  done  with 
a  bad  motive,  or  with  such  gross  neg- 
ligence as  to  amount  to  positive  mis- 
conduct, or  in  a  manner  so  wanton  or 
reckless  as  to  manifest  a  willful  dis- 
regard of  the  rights  of  others.  Nor- 
folk, etc.,  R.  Co.  V.  Neely,  91  Va,  539, 
22  S.  E.  367. 

Unprovoked  Assault. — In  Borland  t?. 
Barrett,  76  Va.  128,  defendant  made  an 
unprovoked  and  wanton  attack  upon 
plaintiff,  in  the  dining  room  of  a  hotel. 
Held,  case  for  punitive  damages. 

The  failure  of  a  bank  to  pay  checks 
of  a  depositor  properly  drawn  on  funds 
on  deposit,  and  duly  presented,  gives 
the  depositor  a  right  of  action  against 
the  bank,  and  if  such  failure  is  willful 
and  malicious,  or  is  due  to  negligence 
so  gross  as  to  evince  a  culpable  indif- 
ference to  consequences  and  the  rights 
of  the  depositor,  he  has  the  right  to  re- 
cover exemplary  damages.  But  where 
the  failure  is  due  to  the  mistake  of  the 
bookkeeper,  for  which  the  president 
promptly  apologized  and  offered  to 
correct  the  error  as  far  as  possible, 
and  there  is  an  absence  of  any  fraud, 
malice,  oppression  or  other  special  cir- 
cumstances of  aggravation,  the  recov- 
ery will  be  limited  to  the  actual  dam- 
ages sustained.  Wood  v.  American 
Nat.  Bank,  100  Va.  306,  40  S.  E.  931. 

In  an  action  for  a  malicious  prosecu- 
tion for  a  crime  alleged  to  have  been 
committed  by  the  plaintiff,  the  measure 
of  damages  is  such  an  amount  as  the 
jury  may  find  will  compensate  the 
plaintiff  for  the  actual  outlay  and  ex- 
penses about  his  defense  in  the  pros- 
ecution against  him,  and  for  his  loss  of 
time,  and  for  the  injury  to  his  feelings, 
person  and  character  by  his  detention 
in  custody  and  prosecution;  and  the 
jury  may  also,  if  they  find  said  prose- 
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cution,  to  have  been  commenced  or 
pursued  for  private  ends  or  with  reck- 
less disregard  of  the  rights  of  the  plain- 
tiff, give  such  punitive  damages  as  they 
may  think  proper,  for  such  conduct  on 
the  part  of  the  defendants.  Vinal  v. 
Core,  18  W.   Va.  3. 

In  an  action  against  a  carrier  for  re- 
fusing to  honor  a  round  trip  excursion 
ticket,  in  which  the  evidence  revealed 
aggravated  and  opppressive  miscon- 
duct on  the  part  of  the  defendant,  and 
criminal  indifference  to  legal  obliga- 
tions affecting  the  rights  of  others,  the 
plaintiff  may  recover  punitive  dam- 
ages. Scott  V.  Chesapeake,  etc.,  R. 
Co.,  43  W.  Va.  484,  27   S.   E.  211. 

3.   Acts  Done  under  Mistake. 

"A  tort  committed  by  mistake,  in  the 
assertion  of  a  supposed  right,  or  with- 
out any  actual  wrong  intention,  and 
without  such  recklessness  or  negli- 
gence as  evince  malice  or  conscious 
disregard  of  the  rights  of  others,  will 
not  warrant  the  giving  of  damages  for 
punishment,  where  the  doctrine  of  such 
damages  prevails."  Rurruss  v.  Hines, 
94  Va.   413,  419.  26  S.   E.  875. 

In  Actions   against   Carriers. 

Ejection.— See  the  title  CARRIERS, 
vol.  2,  p.  671. 

In  Norfolk,  etc.,  R.  Co.  v.  Neely, 
91  Va.  539,  22  S.  E.  367,  the  con- 
ductor, under  an  honest  impression 
that  he  was  doing  his  duty,  unlawfully 
expelled  plaintiff  from  the  car,  but  in 
doing  so  was  guilty  of  no  rudeness  or 
violence.  The  ejection  was  effected 
quietly  and  respectfully,  the  plaintiff 
offering  no  resistance.  Held,  that 
(clearly  not  a  case  for  exemplary  or 
punitive  damages)  actual  damages  only 
could  be  recovered. 

Mistake  of  Conductor  as  to  Sleepers. 
— In  Norfolk,  etc.,  R.  Co.  v.  Lipscomb, 
90  Va.  137,  17  S.  E.  809,  a  passenger 
with  wife  and  two  children,  one  very 
sick,  bought  at  B.  tickets  to  W.  and  was 
assured  by  defendant's  officials  that  a 
through    sleeper   was    attached    to   the 


train.  Entering  sleeper,  he  paid  for 
two  berths,  and  was  assured  by  its  con- 
ductor that  it  would  go  through.  Sud- 
denly, without  notice  to  him,  sleeper 
was  cut  loose,  and  the  train  went  on 
carrying  off  his  baggage,  including  the 
child's  clothing  and  medicine,  part 
whereof  was  lost.  Sleeper  was  left  on 
the  track  at  night  when  it  was  too  late 
to  get  into  a  hotel  or  drug  store.  This 
distressing  situation  was  produced  by 
the  negligence  of  the  defendants's  offi- 
cials, of  whom  said  conductor  was  one. 
The  court  in  holding  the  company  not 
responsible  in  punitive  damages  says: 
"But  it  is  not  clear  that  the  company 
can  be  held  to  respond  in  any  other 
measure  of  damages  than  such  as  are 
compensations  for  the  actual  injury 
sustained.  The  record  discloses  that 
the  officers  of  the  company  were  them- 
selves mistaken,  negligently  mistaken 
it  may  be  conceded,  yet  we  perceive 
in  the  record  no  indication  of  any  ma- 
licious purpose  or  evil  intent.  It  was 
an  honest  mistake,  and  one  much  re- 
gretted by  those  in  fault  as  soon  as  it 
occurred,  and  disclaimed  by  the  com- 
pany, and  everything  within  reasonable 
bounds  done  to  alleviate  the  unfor- 
tunate condition  of  the  plaintiff.  Such 
baggage  as  was  discovered  was  put  off 
at  a  station  and  reclaimed  by  the  com- 
pany's servants  as  the  train  passed  on 
which  the  plaintiff  ultimately  travelled. 
The  valise  was  lost  and  should  be  paid 
for,  but  that  does  not  appear  otherwise 
than  as  an  accident.  But  there  was  no 
insult,  no  disrespect,  either  before  or 
after  the  sleeper  was  cut  loose." 

In  an  action  against  a  carrier  for 
the  arrest  and  false  imprisonment  of  a 
passenger,  if  such  an  arrest  is  made 
without  probable  cause,  and  by  reason 
of  an  honest  mistake,  without  actual 
malice,  or  a  design  to  injure  or  oppress, 
the  liability  is  only  for  compensatory 
dama«:es,  and  no  additional  sum  can  be 
added  thereto  as  exemplary,  punitive, 
or  vindictive  dan^a^^es.  Claiborne  v. 
Chesapeake,  etc.,  R.  Co.,  46  W.  Va.  363. 
33   S.   E.  262. 


S  Va-48 


754 


Exemplary  Damages 


4.  Actual  Malice  Not  Necessary. 

To  entitle  a  person  to  recover  of 
another  vindictive  or  punitive  dam- 
ages, actual  malice  need  not  be  shown. 
Where  the  act  complained  of  is  at- 
tended by  such  circumstances,  as  show 
a  willful  disregard  for  the  rights  of 
others,  malice  will  be  inferred.  Bor- 
land V.  Barrett,  76  Va.  128,  cited  and 
approved  in  Norfolk,  etc.,  R.  Co.  v, 
Anderson,  »0  Va.  1,  17  S.  E.  757.  See 
Daingerfield  v.  Thompson,  33  Gratt. 
136. 

But  in  Harman  v.  Cundiff,  82  Va.  239, 
the  court  in  instructing  the  jury  in  an 
action  of  trespass  on  the  case  for  slan- 
der, used  the  phrase  actual  malice,  and 
this  instruction  was  held  to  correctly 
expound  the  law. 

Anger,  Malevolence  and  Vindictive- 
ness. — "An  .  improper  motive  may 
be  inferred  from  a  wrongful  act 
based  on  no  reasonable  ground;  and 
such  improper  motive  constitutes 
malice  in  law;  the  act  need  not  be 
prompted  by  anger,  malevolence  or 
vindictiveness."  Bolton  v.  Vellines,  94 
Va.  393,  26  S.  E.  847,  citing  and  approv- 
ing Forbes  v.   Hagman,  75  Va.  168. 

5.  Proof  of  Motive. 

Where  the  measure  of  recovery  in 
action  of  tort  is  determined  by  the  mo- 
tive with  which  an  act  is  done,  all  cir- 
cumstances tending  to  show  the 
presence  or  absence  of  such  motive  are 
admissible  in  evidence.  Wood  v. 
American  Nat.  Bank,  100  Va.  306,  40 
S.   E.  931. 

B.    IN  ACTIONS  ON  CONTRACT. 

Punitive  damages  belong  alone  to 
actions  of  tort,  and  can  not  be  recov- 
ered in  actions  for  the  breach  of  ordi- 
nary contracts.  Norfolk,  etc.,  R.  Co. 
V.  Wysor,  82  Va.  250;  Flint  v,  Gilpin, 
^9  W.  Va.  740,  3  S.  E.  33. 

"Where  the  action  is  for  a  breach  of 
contract,  the  vicious  intention  of  the 
defendant  can  have  no  effect  on  the 
damages.''  Green,  J.,  in  Pegram  i/. 
Stortz,  31  W.  Va.  220,  6  S.  E.  485. 

"While   determinate   pecuniary   dam- 


ages, as  the  first  class  of  damages,  are 
recoverable  in  some  actions  on  con- 
tracts, and  in  all  actions  of  tort,  in- 
determinate damages,  usually  but  im- 
properly called  exemplary  damages,  the 
second  class,  are  not  recoverable  in 
actions  on  contracts,  and  are  not  re- 
coverable in  actions  of  tort.  This  class 
of  damages  can  only  be  recovered,  in 
actions  of  tort,  when  there  is  connected 
with  the  tort  fraud,  oppression,  malice, 
or  negligence  so  gross  as  to  raise  a 
presumption  of  intentional  breach  of 
duty,  or  malice,  or  reckless  disregard 
of  the  plaintiff's  rights;  or,  in  other 
words,  the  defendant  must  be  proven, 
in  doing  the  act  complained  of,  to  have 
been  actuated  by  a  vicious  intention. 
But  where  the  action  is  for  a  breach 
of  contract,  the  vicious  intention  of  the 
defendant  can  have  no  effect  on  the 
damages."  Pegram  v.  Stortz,  31  W. 
Va.  220,  6  S.  E.  485. 

C.  IN  ACTIONS  FOR  TORTS. 

1.  In  General. 

Punitive  damages  belong  alone  to 
actions  of  tort.  Norfolk,  etc.,  R.  Co.  z\ 
Wysor,  82  Va.  250. 

2.  Assault  and  Battery. 

See  the  title  ASSAULT  AND  BAT- 
TERY, vol.  1,  p.  742. 

Exemplary  damages  may  be  awarded 
in  actions  to  recover  damages  for  as- 
sault and  battery,  where  the  wrongful 
act  is  with  circumstances  of  aggrava- 
tion, or  was  done  wantonly,  recklessly 
or  willfully.  Borland  v.  Barrett,  76  Va. 
128,  44  Am.  Rep.  152;  Bailey  v.  Mc- 
Cance,  2  Va.  Dec.  630;  Beck  v.  Thomp- 
son, 31  W.  Va.  459,  7  S.  E.  447,  hold- 
ing the  contrary  was  overruled  in 
Mayer  v,  Frobe,  40  W.  Va.  246,  22  S. 
E.  58. 

3.  Banks  and  Banking. 

See  the  title  BANKS  AND  BANK- 
ING,  vol.  2,  p.  320. 

Failure  of  Bank  to  Pay  Check. — In 
an  action  against  a  bank  for  failure  to 
pay  checks  of  a  depositor  properly 
drawn  on  funds  on  deposit  "it  appears 
from  the  evidence  that  the  bank  was 
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reprehcnsively  negligent  in  not  exer- 
cising greater  cautions  to  inform  itself 
of  the  standing  of  accounts  with  its 
customer  before  refusing  to  honor  his 
check.  It  was,  therefore,  liable  for  any 
actual  damage  that  may  have  resulted 
from  its  negligence.  But  there  was  no 
element  either  of  malice,  bad  faith,  op- 
pression, or  such  willful  negligence  on 
its  part  proved  as  would  have  war- 
ranted the  jury  in  imposing  exemplary 
damages.  On  the  contrary,  while  the 
bank  was  not  free  from  blame,  its 
friendly  relations  and  prior  dealings 
with  the  plaintiff  and  prompt  dis- 
claimer of  all  intention  to  injure  him, 
repel  the  imputation  of  malice  or  bad 
faith  on  their  part  in  refusing  to  honor 
his  check."  Wood  v,  American  Nat. 
Bank,  100  Va.  306,  40  S.  E.  931. 

"If  the  dishonor  of  a  depositor's 
check  is  willful  and  malicious,  a  right 
to  recover  exemplary  damages  would 
accrue.  Birchall  v.  Third  Nat.  Bank,  19 
Cent  L.  J.  390.  And  if  the  negligence 
of  a  bank  is  so  gross  as  to  evince  a 
culpable  indifference  to  consequences, 
and  the  rights  of  the  plaintiff,  it  would 
be  sufficient  ground  for  the  allowance 
of  such  damages.  1  Sedg.  Dam.,  §  368. 
In  RoUin  v.  Stewart,  14  C.  B.  595,  a 
verdict  of  £500  damages  was  returned 
against  a  bank  for  dishonoring  a  check 
for  a  comparatively  small  amount.  The 
court  intimated  that  it  was  a  very  large 
sum,  but  did  not  disturb  the  verdict, 
and  the  matter  was  finally  adjusted  by 
agreement  of  parties  at  £200.  See 
also,  Schaffner  v.  Ehrman,  15  L.  R.  A. 
134."  Wood  V.  American  Nat.  Bank, 
100  Va.  306,  312,  40  S.  E.  931. 

4.  Breach  of  Promise  of  Marriage. 
See  the  title  BREACH  OF  PROM- 
ISE OF  MARRIAGE,  vol.  2,  p.  613. 

In  Flint  v.  Gilpin,  29  W.  Va.  740,  3 

5.  E.  33,  in  an  action  for  breach  of 
promise  of  marriage,  the  court,  in  dis- 
tinguishing a  marriage  contract  from 
an  ordinary  contract,  pointed  out  as 
one  of  the  distinguishing  features,  the 
right  of  recovery  in  the  former  case  of 
punitive  damages,  whereas,  as  we  have 


seen,  this  recovery  can  not  be  had  in. 
actions  for  the  breach  of  ordinary  con- 
tracts. 
0.    Civil  Damage  Acts. 

See  the  title  INTOXICATING 
LIQUORS. 

Under  §  20,  ch.  32,  of  the  West  Vir- 
ginia Code,  a  married  woman,  injured 
in  person,  property,  or  means  of  sup- 
port, by  reason  of  unlawful  sales  of  in- 
toxicating liquors  to  husband  or  son, 
may  recover  exemplary  damages.  Mc- 
M aster  v.  Dyer,  44  W.  Va.  644,  29  S.  E. 
1016;  Mayer  v.  Frobe,  40  W.  Va.  246, 
22  S.  E.  58,  overruling  Pegram  v.  Stortz, 
31  W.  Va.  220,  6  S.  E.  485. 

By  ch.  107,  §  16,  acts  1877,  p.  144,  it 
is  provided:  "An  action  may  be  main- 
tained (under  specified  circumstances) 
by  the  wife  against  the  person  selling 
or  furnishing  such  spirituous  liquor, 
as  well  for  all  such  damages  as  the 
plaintiff  has  sustained  by  reason  of  the 
selling  or  giving  of  such  liquors,  as  for 
exemplary  damages."  By  exemplary 
damages  is  meant,  not  additional  dam- 
ages given  as  a  punishment  of  the  de- 
fendant for  selling  intoxicating  liquors 
to  her  husband  illegally,  but  damages 
which  shall  not  only  compensate  her 
for  injury  to  her  means  of  support,  but 
also,  in  a  proper  case,  damages  which 
shall  compensate  her  for  her  mental 
anguish.  Pegram  v.  Stortz,  31  W.  Va. 
220,  6  S.  E.  485. 

Such  exemplary  damages  can  not  be 
given  to  recompense  her  for  her 
anxiety  of  mind,  mortification,  social 
degradation,  and  loss  of  her  hifsband's 
society,  by  reason  of  his  drunkenness 
and  misconduct;  but  they  can  only  be 
given  where  the  defendant  has  not  sim- 
ply committed  against  her  the  tort  of 
selling  illegally  intoxicating  liquors  to 
her  husband,  whereby  she  was  injured 
in  her  means  of  support,  but  where  the 
defendant  made  such  sale  under  cir- 
cumstances which  showed  actual  malice, 
or  wanton,  deliberate,  and  willful  dis- 
regard of  her  rights  and  known  wishes. 
Pegram  v.  Stortz,  31  W.  Va.  220,  6  S. 
E.  485. 
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8.  Ejection  of  Passengers. 

See  the  title  CARRIERS,  vol.  2,  pp. 
711,    722. 

Exemplary  damages  may  be  recov- 
ered in  actions  by  passengers  against 
carriers  for  an  alleged  wrongful  ejec- 
tion, where  the  evidence  reveals  ag- 
gravated and  oppressive  misconduct  on 
the  part  of  the  defendant,  and  crim- 
inal indifference  to  the  legal  obligations 
effecting  the  rights  of  others,  provided 
always  the  servant  was  acting  within 
the  scope  of  his  employment.  Norfolk, 
etc.,  R.  Co.  V.  Neely,  91  Va.  539,  22  S. 
E.  367;  Richmond,  etc.,  R.  Co.  v.  Ashby, 
79  Va.  130,  52  Am.  Rep.  620;  Scott  y, 
Chesapeake,  etc.,  R.  Co.,  43  W.  Va. 
484,   27   S.   E.   211. 

But  where  there  is  an  absence  of  in- 
tentional wrong,  or  where  the  act  was 
done  under  an  honest  mistake,  or  is  not 
oppressively  or  recklessly  committed, 
and  is  not  attended  with  circumstances 
of  indignity  or  insult,  actual  or  com- 
pensatory damages  are  the  measure  of 
the  loss  or  injury.  Norfolk,  etc.,  R. 
Co.  V,  Neely,  91  Va.  539,  22  S.  E.  367; 
Norfolk,  etc.,  R.  Co.  v.  Lipscomb,  90 
Va.  137,  17  S.  E.  809;  Claiborne  v.  Ches- 
apeake, etc.,  R.  Co.,  46  W.  Va.  363,  33 

9.  E.  292. 

7.    Executors  and  Administrators. 

See  generally,  the  title  EXECUTORS 
AND  ADMINISTRATORS,  ante,  p. 
483. 

An  executor  having  sold  certain 
slaves  which  were  specifically  be- 
queathed by  his  testatrix;  having  be- 
come the  purchaser  himself;  and  after- 
wards, recovered  damages  in  an  action 
of  trespass  against  the  sheriff  for  seiz- 
ing and  selling  them  as  the  property 
of  the  specific  legatee,  in  whose  pos- 
session they  were  found;  a  court  of 
equity  will  require  an  account  of  his 
administration,  to  ascertain  whether 
the  sale,  at  which  he  was  himself  the 
purchaser,  was  necessary  for  the  pay- 
ment of  the  debts,  or  not;  and  (even 
if  the  sale  and  purchase  by  himself  be 
justified   by  the   result  of  the  investi- 


gation) will  grant  a  new  trial  of  the 
issue  in  the  action  of  trespass  (though 
no  motion  to  that  effect  was  made  at 
law) ;  in  case  the  damages  were  excess- 
ive, and  produced  by  erroneous  im- 
pressions on  the  minds  of  jury;  and 
where  the  damages  are  evidently  ex- 
cessive, the  testimony  of  the  jurors  will 
be  received  to  declare  the  motives 
which  induced  them  to  give  such  dam- 
ages. In  such  case,  the  damages  ought 
not  to  be  vindictive,  but  only  for  the 
value  of  the  slaves,  with  a  reasonable 
allowance  for  hire.  Anderson  v.  Fox, 
2  Hen.  &  M.  245. 

It  was  left  a  quaere  in  Vaughan  v. 
Winckler,  4  Munf.  136,  whether  vin- 
dictive damages  could  be  reovered  in 
trespass  by  an  executor  against  an  ad- 
ministrator for  goods  taken  away  by 
the  intestate  from  the  testator. 

8.    False   Imprisonment. 

See  the  title  FALSE  IMPRISON- 
MENT. 

Where  the  defendant,  in  an  action 
for  false  imprisonment,  was  actuated 
by  malice,  punitive  damages  may  be 
given  to  the  plaintiff.  Bolton  v.  Vel- 
lines,  94  Va.  393,  26  S.  E.  847,  64  Am. 
St.  Rep.  737;  Ogg  v,  Murdock,  25  W. 
Va.  139. 

A  common  carrier  of  passengers  by 
rail  is  liable  in  compensatory  damages 
for  the  arrest  and  false  imprisonment 
of  a  passenger,  without  reasonable  or 
probable  cause,  made,  or  caused  to  be 
made,  by  its  conductor  in  charge  of  the 
train  during  the  execution  of  the  con- 
tract to  carry,  although  such  act  on 
the  part  of  the  conductor  was  entirely 
unauthorized  by  the  company,  and  was 
purely  personal  to  himself.  But  "In 
this  case  the  plaintiff  passenger,  entitled 
to  proper  and  respectful  treatment,  was 
surely  entitled  to  exemplary  damages 
for  the  great  indignity  and  humiliation 
to  which  he  was  subjected  in  being 
arrested,  handcuffed,  and  led  away 
without  the  slig'^test  pretext  or  cause 
for  it  whatever,  except  that  the  con- 
ductor persisted  in  closing  his  eyes  and 
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shutting  his  c4rs  to  those  who  knew, 
and  both  showed  him  and  told  him  the 
real  offender."  Gillingham  v.  Ohio  R. 
Co.,  35  W.  Va.  588,  14  S.  E.  242,  243, 
29  Am.  St.  Rep.  827,  14  L.  R.  A.  798. 
In  an  action  against  a  carrier  for  the 
arrest  and  false  imprisonment  of  a  pas- 
senger, if  such  arrest  is  made  without 
probable  cause,  and  by  reason  of  an 
honest  mistake,  without  actual  malice, 
or  a  design  to  injure  or  oppress,  the 
liability  is  only  for  compensatory  dam- 
ages, and  no  additional  sum  can  be 
added  thereto  as  exemplary,  punitive, 
or  vindictive  damages.  Claiborne  v. 
Chesapeake,  etc.,  R.  Co.,  46  W.  Va. 
363,  33  S.  E.  292. 

Recklessness. — Although  the  con- 
ductor on  a  train  may  have  had  no 
motive  whatever  for  his  wrongful  act, 
yet  where  he  failed  to  heed  the  advice 
of  those  who  knew  that  he  was  making 
a  grave  mistake,  his  mistake  is  not  in- 
nocent in  the  eyes  of  the  law,  and  the 
company  may  be  held  liable  in  punitive 
damages.  Gillingham  v.  Ohio  River  R. 
Co.,  35  W.  Va.  588,  14  S.  E.  242,  243, 
29   Am.   St.   Rep.   827,   14   L.   R.   A.  798. 

Malice  Necessary  to  Warrant  Recov- 
ery.—In  Ogg  V.  Murdock,  25  W.  Va. 
139,  146,  which  was  an  action  for  false 
imprisonment,  the  court  said:  "When 
the  malice  is  such  only  as  results  from 
a  groundless  act,  and  there  is  no  actual 
malice  or  design  to  injure,  the  rule  is 
to  allow  compensatory  damages,  but 
when  actual  malice  exists,  a  formed  de- 
sign to  injure  and  oppress,  the  jury 
may  give  vindictive  damages." 

In  an  action  for  false  imprisonment, 
if  the  act  complained  of  was  committed 
with  malice,  the  plaintiff  may  recover 
punitive  damages,  and  the  following 
instruction  was  held  to  correctly  define 
this  malice:  "An  improper  motive  may 
be  inferred  from  a  wrongful  act  based 
upon  no  reasonable  ground;  that  such 
improper  motive  constitutes  malice  in 
law,  and  that  the  act  need  not  be 
prompted  by  anger,  malevolence,  or 
vindictiveness."     Bolton  v.  Vellines,  94 


Va.  393,  26  S.  E.  847,  64  Am.  St.  Rep. 

737. 

Praaf  of  Malice. — In  case  of  a  de- 
liberate arrest  and  imprisonment  of  a 
person  without  color  of  authority  or 
excuse,  the  law  will  imply  malice  on 
the  part  of  the  wrongdoer,  sufficient  to 
justify  an  award  of  punitiipc  damages, 
French  v.  White,  4  W.  Va.  170;  B©lton 
V.  Vellines,  94  Va.  393,  26  S.  E.  847. 
Compare  Ogg  v.  Murdock,  25  W.  Va, 
139. 

Where  the  wrongful  act  of  the  de- 
fendant consisted  in  arresting  the  plain- 
tiff, where  the  existing  facts  would  have 
warranted  the  arrest  if  the  proper  legal 
steps  had  been  taken,  but  which  had 
not  in  fact  been  taken,  and  the  only 
omission  was  the  failure  to  institute  ac- 
tion against  the  plaintiff  before  causing 
the  arrest,  it  was  held,  that  "The  facts 
proved  repel  the  presumption  of  matic«^ 
and  there  being  no  proof  of  an  inteat 
to  injure  and  oppress  the  plaintiff,  the 
jury  were  not  authorized  to  find  that 
the  defendant  was  actuated  by  malice, 
and  consequently  they  were  not  justi- 
fied in  giving  vindictive  damages."  Ogg 
V.    Murdock,   25   W.  Va.   139, 

9.   Indemnifjong  B^nds. 

In  debt  on  an  indemnifying  bond 
given  to  a  sheriff  for  seizure  and  sale 
of  a  slave  under  execution,  it  seems 
that  the  plaintiff  may  recover  vindictire 
damages  against  the  defendant,  because 
this  action  on  the  indemnifying  bon4 
was  substituted  for  the  action  which 
the  common  law  gave  of  trespass 
against  the  sheriff  for  selling  the  plain- 
tiff's property,  and  in  such  action  the 
plaintiff  might  recover  vindictive  dam- 
ages. Stevens  v.  Bransford,  6  Leigh 
246. 

16.    Injury  to  Plaintiff's  Business. 

See  the  title  TRESPASS. 

In  an  action  of  trespass  by  a  mer- 
chant in  which  it  is  alleged  that  the 
defendants,  "with  force  and  arms"  and 
without  the  knowledge  and  against  the 
consent  of  the  plaintiff,  entered  the 
store  of  the  plaintiff  and  carried  away 


758 


Exemplary  Damages 


a  large  quantity  of  the  goods  and  chat- 
tels of  the  plaintiff,  it  was  held:  In 
such  caac,  no  special  damage  being 
laid,  the  merchant  is  entitled  to  recover 
for  all  such  damages  as  are  the  natural, 
proximate  and  necessary  result  of  the 
act  of  the  purchaser;  and  injury  to  the 
credit  and  business  standing  of  the 
merchant,  and  the  injury  to  his  busi- 
ness, resulting  therefrom,  arc  properly 
recoverable  as  the  natural,  proximate 
and  necessary  consequences  of  the 
acts  of  the  purchaser.  In  such  case  to 
ascertain  such  damages,  the  nature  and 
extent  of  the  merchant's  business,  and 
whether  profitable  or  unprofitable,  are 
proper  subjects  of  inquiry.  In  such  a 
case  the  probable  profits  of  the  busi- 
ness are  not  the  measure  of  damages; 
but  they  may  be  proved  by  general 
evidence,  as  well  as  the  extent  and 
character  of  the  business,  as  affording 
the  best  guide  to  the  jury  of  which  the 
nature  of  the  case  admits.  Peshine  v. 
Shepperson,   17   Gratt.   472. 

11.  Libel  and  Slander. 

See  the  title  LIBEL  AND  SLAN- 
DER. 

In  an  action  of  trespass  on  the  case 
in  slander,  if  the  jury  believe  from  the 
evidence  that  the  defendant  uttered  the 
slander  from  actual  malice,  they  may 
find  exemplary  damages.  Harman  v, 
CundiflF,  82  Va.  239;  Womack  v.  Circle, 
29    Gratt.    210. 

12.  Malicioas   Proaecuti#ii. 

Se«  the  title  MALICIOUS  PROS- 
ECUTION. 

In  an  action  for  malicious  prosecu- 
tion, the  jury  may  give  Hich  punitive 
damages  as  they  think  proper,  if  they 
fkid  that  the  prosecution  was  com- 
menced or  pfirsued  for  private  ends,  or 
with  reckless  disregard  of  the  plain- 
tiff's rights.    Vinal  v.  Core,  18  W.  Va.  1. 

IS.  Obstructions  on  Land  of  Another. 
For  a  refusal  to  remove  an  obstruc- 
tion upon  the  lands  of  another,  through 
a  mistake  of  fact  honestly  entertained 
as  to  the  duty  to  temove,  compensa- 
tory damages   only  can  be  recovered. 


"The  refusal  of  the  defendant  to  re- 
move voluntarily  the  obstruction  to  the 
erection  of  the  plaintiffs  building  was 
due  to  a  mistake  of  fact  on  his  part — 
that  the  bad  condition  of  his  was 
caused  by  the  act  of  the  plaintiff,  and 
that  he  was  consequently  not  respon- 
sible for  it  or  under  any  obligation  to 
the  plaintiff  to  restore  it  to  its  proper 
condition;  and,  so  far  as  the  record 
discloses,  he  appears  to  have  been  hon- 
est in  this  belief.  There  was  consider- 
able and  perhaps  unnecessary  delay  in 
the  removal  of  t.^ie  obstructing  wall, 
after  the  court  awarded  the  injunction 
commanding  him  to  do  so,  but  this 
was  doubtless  due^  in  part  at  least,  to 
the  effort  to  devise  some  means  of 
remedying  the  wall  without  causing^ 
great  injury  to  his  own  building,  and 
incurring  the  heavy  expense  and  seri- 
ous loss  of  having  to  take  it  down  en- 
tirely. There  was  no  ground  for  giv- 
ing exemplary,  damages,  and  the  jurj' 
erred  in  so  finding."  Burruss  v.  Hines, 
94   Va.   413,  26   S.   E.   875. 

14.    Seduction. 

See  the  title  SEDUCTION. 

The  damages  in  an  action  for  se- 
duction are  not  measured  by  the  mere 
loss  of  service  or  the  necessary  ex- 
penses incurred;  but  they  are  given  also 
to  punish  the  seducer  for  the  anguish 
and  dishonor  the  outrage  brings  upon 
the  parent.  These  damages  are  not 
merely  compensatory — ^they  'may  be 
exemplary  in  their  nature.  The  rank 
and  condition  of  the  parties;  the  injury 
to  the  most  sacred  feelings  and  affec- 
tions; the  shame  and  disgrace  cast  upon 
the  family;  and  the  anguish  of  mind 
in  having  a  daughter  whose  society 
brings  no  comfort  to  the  parent,  and 
whose  example  may  corrupt  other 
members  of  the  family,  are  all  proper 
to  be  considered.  This  being  so,  the 
jury,  in  fixing  the  amount  of  the  re- 
covery, may  and  ought  to  have  refer- 
ence to  the  pecuniary  circumstances  of 
the  defendant.  In  all  such  cases,  the 
wrong  is  aggravated  in  proportion  to 
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the  wealth  and  position  and  rank  of 
the  guilty  party.  All  of  which  may  be 
instruments  by  which  he  more  readily 
accomplishes  his  purpose.  Clem  v. 
Holmes,  22  Gratt.  722,  36  Am.  Rep.  793; 
Riddle  v.  McGinnis,  22  W.  Va.  278; 
Lee  V,  Hodges,  13  Gratt.  726;  White  z/. 
Campbell,  13  Gratt.  573. 
10.   Streets  and  Highways. 

See  the  title  STREETS  AND 
HIGHWAYS. 

In  an  early  West  Virginia  case,  it 
was  held,  that  vindictive  or  punitive 
damages  could  not  be  recovered  in  an 
action  against  a  city  to  recover  dam- 
ages for  injuries  occasioned  by  its 
streets  being  out  of  repair  and  the  like; 
compensatory  damages  only  should  be 
given.  Wilson  v.  Wheeling,  19  W.  Va. 
323,  42  Am.  Rep.  780.  But  this  case 
was  overruled  in  Mayer  v,  Frobc,  40 
40  W.  Va.  246,  22  S.  E.  58. 

16.  Telegraph  Companies. 

See  the  title  TELEGRAPHS  AND 
TELEPHONES. 

Where  there  is  no  averment  or  proof 
that  a  telepraph  company,  in  failing  to 
deliver  a  message  promptly,  acted  wan- 
tonly or  oppressively,  or  with  such 
malice  as  implied  a  spirit  of  mischief 
or  criminal  indifference  to  civil  obli- 
gations, the  jury  is  not  warranted,  in  a 
suit  against  such  company  for  dam- 
ages for  such  failure,  in  awarding  puni- 
tive or  vindictive  damages.  Davis  v. 
Western  Union  Tel.  Co.,  46  W.  Va.  48, 
32  S.  E.  1026,  citing  Mayer  v,  Frobe, 
40  W.  Va.  246,  22  S.  E.  58. 

17.  Wrongful  Distress. 

See  the  title  LANDLORD  AND 
TENANT. 

In  an  action  under  §  2898  of  the 
Virginia  Code,  to  recover  damages  for 
distraining  property  for  rent  not  due, 
in  the  absence  of  any  charge  of  fraud, 
malice,  oppression,  or  other  special  ag- 
gravation, the  measure  of  the  plaintiff's 
damages  is  compensation  for  the  injury 
suffered — such  damages  as  are  the  nat- 
ural and  proximate  result  of  the  injury 
complained    of.      Fishburne.  r.    Engle- 


dove,  91  Va.   548,  22  S.   E.   354,  citing 
Peshine  v.  Shepperson,  17  Gratt.  472. 

18.  Liability  of  Corporation  for  Acts 
of  Servant. 

A  corporation,  like  a  natural  person, 
may  be  held  liable  in  exemplary  dam* 
ages  for  the  acts  of  an  agent,  where 
the  act  is  participated  in,  or  authorized, 
or  ratified  by  the  principal.  Norfolk, 
etc.,  R.  Co.  V.  Anderson,  90  Va.  1,  8, 
17   S.   E.   757. 

In  all  cases  where  a  corporation  is 
liable  for  the  willful,  wanton,  malicious, 
or  illegal  conduct  of  its  employees,  it 
is  subject  to  exemplary  or  punitive 
damages.  Indeed,  in  so  far  as  the  de- 
fendant is  concerned  in  actions  of  tort 
sounding  in  damages,  all  damages  are 
in  their  nature  punitive,  although,  as 
to  the  plaintiff,  they  may  be  merely 
compensatory.  The  defendant  receives 
nothing  for  which  he  is  made  to  com- 
pensate, but  he  is  punished  for  the 
wrong  committed  by  him  in  being  com- 
pelled to  make  recompense  to  the 
plaintiff.  If,  therefore,  the  compensa- 
tory damages  are  sufficiently  punitive, 
the  defendant  should  not  be  punished 
twice,  by  being  compelled  to  pay  an- 
other sum,  as  so-called  "punitive"  dam- 
ages. But  if  the  damages  allowed  as 
compensatory  are  not  sufficiently  puni- 
tive and  exemplary,  then  they  may  be 
increased,  in  a  proper  case,  until  they 
become-  so.  Claiborne  v.  Chesapeake, 
etc.,  R.  Co.,  46  W.  Va.  363,  33  S.  E. 
262. 

A  master  is  liable,  to  the  extent  of 
compensatory  damages,  for  the  unlaw- 
ful act  of  his  servant,  committed  in  the 
course  of  his  employment,  whether  rat- 
ified or  not,  but  not  in  punitive  dam- 
ages, unless  he  has  ratified  such  act. 
Norfolk,  etc.,  R.  Co.  v,  Neely,  91  Va. 
539,  22  S.  E.  367;  Norfolk,  etc.,  R.  Co. 
V.  Anderson,  90  Va.  1,  17  S.  E.  757; 
Norfolk,  etc.,  R.  Co.  v,  Lipscomb,  90 
Va.  137,  17  S.  E.  809;  Ricketts  v.  Ches- 
apeake, etc.,  R.  Co.,  33  W.  Va.  433,  25 
Am.  St.  Rep.  901,  10  S.  E.  801;  Downey 
V.  Chesapeake,  etc.,  R.  Co.,  28  W.  Va. 
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732;  Talbott  v.  West  Virginia,  etc.,  R. 
Co.,  42  W.  Va.  560,  26  S.   E.   311. 

Corporations,  generally  are  not  liable 
for  the  grossly  fraudulent,  malicious, 
oppressive,  wanton,  willful,  reckless,  or 
illegal  conduct  of  their  employees,  af- 
fecting the  rights  of  others,  unless 
such  acts  are  expressly  or  impliedly 
authorized  or  ratified  by  them,  or  arc 
a  breach  of  the  duty  of  protection 
owed  to  persons  intrusting  themselves 
to  the  care  of  such  corporations,  at 
their  solicitation  and  for  compensation. 
Downey  v.  Chesapeake,  etc.,  R.  Co., 
28  W.  Va.  732;  Ricketts  v.  Chesapeake, 
etc.,  R.  Co.,  33  W.  Va.  433,  10  S.  E.  801; 
Turner  v.  Norfolk,  etc.,  R.  Co.,  40  W. 
Va.  676,  22  S.  E.  83;  Gillingham  v.  Ohio 
River  R.  Co.,  35  W.  Va.  588,  14  S. 
E.  243;  Claiborne  v.  Chesapeake,  etc., 
R.   Co.,  46  W.  Va.  363,  33  S.  E.  262. 

Erroneous  Syllabus. — The  attention 
of  the  profession  is  directed  to  the 
difference  in  the  syllabus  in  the  last 
case,  as  reported  in  Gillingham  v.  Ohio 
River  R.  Co.,  35  W.  Va.  588,  14  S.  E. 
243,  and  29  Am.  St.  Rep.  827.  In  the 
latter,  the  following  syllabus  appears: 
"A  common  carrier  of  passengers  is 
liable  in  exemplary  damages  for  the 
arrest  and  false  imprisonment  of  a  pas- 
senger, without  reasonable  or  probable 
cause,  made  or  caused  to  be  made  by 
its  conductor  in  charge  of  the  train 
during  the  execution  of  the  contract 
to  carry,  although  such  act  on  the  part 
of  the  conductor  was  entirely  unau- 
thorized by  the  company,  and  was 
purely  personal  to  himself."  This  ap- 
pears to  be  a  compilation  from  the 
points  of  the  original  syllabus  and 
opinion  made  by  the  reporter,  and  not 
by  the  court.  It  probably  states  the 
law  correctly  (except  as  to  the  use  of 
the  word  "exemplary,"  which  should 
be  "compensatory"),  as  showing  the 
duty  of  protection  which  the  common 
carrier  owes  to  its  passengers  against 
the  willful,  wanton,  or  malicious  con- 
duct of  its  servants.  Claiborne  v.  Ches- 
apeake, etc.,  R.  Co.,  46  W.  Va.  363,  33 
S.   E.  262. 


The  Term  "Ratification''  Construed. 

— Both  the  Virginia  and  West  Virginia 
courts  liberally  construe  the  term  **rat- 
ification:"  thus  in  both  Ricketts  v, 
Chesapeake,  etc.,  R.  Co.,  33  W.  Va.  433, 
1©  S.  E.  Ml,  and  Downey  v.  Chesa- 
peake, etc.,  R.  Co.,  28  W.  Va.  732,  the 
court  quotes  approvingly  the  following 
language  from  "Patterson  on  Railway 
Accident  Law,"  page  471,  "but  such  au- 
thorization or  ratification  can  be  evi- 
denced either  by  an  express  order  to 
do  the  act,  or  an  express  approval  of 
its  commission,  or  by  an  antecedent 
retention  of  a  servant  of  known  incom- 
petency, or  by  a  subsequent  retention 
or  promotion  of  the  negligent  servant." 
In  Downey  v,  Chesapeake,  etc,  R. 
Co.,  28  W.  Va.  732,  742,  this  court, 
after  referring  to  the  fact  that  there 
was  some  diversity  in  the  decisions, 
says:  "But  the  better  and  more  rea- 
sonable doctrine  seems  to  be,  that  the 
railway  company  is  not  to  be  held  lia- 
ble in  exemplary  damages  for  injuries 
caused  by  the  negligence  of  its  servants, 
unless  it  be  shown  that  the  servant's 
act  was  willful,  and  was  either  au- 
thorized or  ratified  by  the  company; 
but  such  authorization  or  ratification 
can  be  evidenced  either  by  an  express 
order  to  do  the  act.  or  an  express  ap- 
proval of  its  COP'  ission,  or  by  an 
antecedent  retention  of  a  servant  of 
known  incompetency,  or  by  a  subse- 
quent retention  or  promotion  of  the 
negligent  servant."  Ricketts  v.  Ches- 
apeake, etc.,  R.  Co.,  33  W.  Va.  433,  10 
S.  E.  801,  25  Am.  St.  Rep.  901. 

III.  Effect  of  Death. 

See  the  titles,  DAMAGES,  vol.  4,  p. 
162;  DEATH  BY  WRONGFUL  ACT. 
vol.  4,  p.  226. 

In  all  cases  of  negligence  the  law 
governing  the  assessment  of  exemplary, 
punitive,  or  vindictive  damages  is  thi- 
same  whether  death  results  or  not 
Turner  v.  Norfolk,  etc.,  R.  Co.,  40  \V 
Va.  675,  22  S.  E.  83. 

In  the  case  of  Turner  v.  Norfolk,  etc . 
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R.  Co.,  40  W.  Va.  675,  22  S.  E.  83,  it  is 
said:  "The  doctrine  of  punitive  dam- 
ages should  be  the  same  in  cases  where 
death  ensues  from  acts  of  negligence 
as  where  it  does  not  ensue."  Citing 
Mayer  v,  Frobe,  40  W.  Va.  246,  22  S. 
E.  58;  Ricketts  v.  Chesapeake,  etc.,  Co., 
33  W.  Va.  433,  10  S.  E.  801,  25  Am,  St. 
Rep.  901;  Downey  v.  Chesapeake,  etc., 
R.  Co.,  28  W.  Va.  732,  733;  Couch  v. 
Chesapeake,  etc.,  R.  Co.,  45  W.  Va.  51, 
BO  S.  E.  147. 

The  majority,  following  the  English 
act,  give  merely  pecuniary,  while  a  re- 
spectable minority  give  punitive  dam- 
ages. Our  statue  is  taken  from  that  of 
Virginia,  and  the  courts  of  that  state 
have  held,  that  punitive  and  consolatory 
damages  are  proper,  contrary  to  the 
instruction  given  in  this  case.  Railroad 
Co.  V.  Wightman,  29  Gratt.  431;  Rail- 
road Co.  V.  Noell,  32  Gratt.  394.  In  the 
case  of  Simmons  v.  McConnell,  89  Va. 
494,  10  S.  E.  838,  the  court  refers  to  and 
approves  the  former  cases,  and  adds: 
"The  law  furnishes  no  measure  of  dam- 
ages other  than  the  enlightened  con- 
science of  impartial  jurors  glided  by 
all  the  facts  and  circumstances  of  the 
particular  case."  Couch  v.  Chesapeake, 
etc.,  R.  Co.,  45  W.  Va.  51,  30  S.  E. 
147. 

IV.  Excessive  Damages. 

See  the  titles  DAMAGES,  vol.  4,  p. 
162;  NEW  TRIALS. 

As  Ground  for  New  Trial.— Where 
the  case  is  one  in  which  a  jury  might 
properly  and  legally  award  to  the  plains 
tiff  exemplary  damages,  the  verdict  will 
not  be  set  aside  on  the  ground  that 
the  damages  are  excessive,  unless  they 
are  so  enormous  as  to  furnish  evidence 
of  partiality,  passion,  corruption,  or 
prejudice  on  the  part  of  the  jury. 
Pegram  v.  Stortz,  31  W.  Va.  220,  6  S. 
E.  485;  Riddle  v,  McGinnis,  22  W.  Va. 
253. 

In  cases  where  punitive  damas^es  are 
proper,  the  amount  of  damages  is  a 
question   that   is   peculiarly  within   the 


province  of  the  jury,  and  their  verdict 
wHl  not  be  disturbed  unless  it  appear 
that  they  were  actuated  by  passion, 
prejudice,  undue  influence,  or  unless 
the  amount  is  grossly  excessive.  Bor- 
land V.  Barrett,  76  Va.  121,  citing 
Peshine  v.  Shepperson,  17  Gratt.  472. 
See  Blackwell  v.  Landreth,  90  Va.  748, 
19  S.  E.  791;  Fishburnc  v.  Engledove, 
91  Va.  548,  22  S.  E.  354. 

IlluatraliTe  Verdicts. 

Assault. — In  Borland  v.  Barrett,  76 
Va.  128,  $10,000  punitive  damages,  was 
held  not  excessive,  for  maliciously 
breaking  a  bottle  over  plaintiff's  head 
in  the  dining  room  of  a  hotel,  inflict- 
ing a  scalp  wound  only. 

Seduction. — Three  thousand  dollars 
damages  not  excessive  for  seduction  of 
plaintiff's  daughter.  Riddle  z/.  McGki- 
nis,  22  W.  Va.  253. 

False  Imprisonment. — In  a  case  in 
which  the  plaintiff  had  been  kept  under 
an  illegal  restraint  for  three  days,  but 
in  which  there  was  no  proof  of  malice 
on  the  part  of  the  defendant,  it  was 
held  that  a  verdict  for  $475  would  be 
set  aside  as  plainly  excessive.  Ogg  v. 
Murdock,  25  W.  Va.  139;  Bolton  v, 
Vellines,  94  Va.  393,  26  S.  E.  847,  64 
Am.  St.   Rep.  737. 

y.  Pleading. 

See  generally,  the  title  PLEADING. 

A.  AGGRAVATING  CIRCUMSTAN- 
CES MUST  APPEAR. 

Before  the  jury  can  award  exemplary, 
punitive,  or  vindictive  damages,  the 
declaration  must  allege  that  the  de- 
fendant acted  wantonly  or  oppressively, 
or  with  such  malice  as  implied  a 
sfirit  of  mischief  or  criminal  indiffer- 
ence to  civil  obligfations;  and  such  al- 
legation must  be  sustained  by  the  proof. 
Davis  V.  Western  Union  Telegraph  Co., 
46  W.  Va.  4S,  32  S.  E.  1026;  Mayer  v. 
Frobe,  40  W.  Va.  246,  249,  22  S.  E.  58; 
Gillingham  v.  Ohio  River  R.  Co.,  35  W. 
Va.  588,  14  S.  E.  242,  243,  29  Am.  St. 
Rep.  827,  14  L.  R.  A.  798. 
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Where  there  arc  no  allegations  in 
the  declaration  of  such  facts  as  would 
9how  that  the  wrongful  act  was  ac- 
c^aipanied  with  circumsiaaces  of  ag- 
gravatiom,  or  no  geaeral  allegation  of 
alia  aaormia,  under  which  circum- 
stance* of  aggravation  might  be  proved, 
ptmitive  or  vindictive  damages,  which 
are  special  damages,  can  not  be  recov- 
ered;  only  such  damages  as  are  the 
natural  and  proximate  coiuequence  of 
the  lawful  act,  may  be  recovered  in 
such  a  case.  Peshtne  v.  Shepperson,  17 
Gratt.  473,  cited  and  ap^oved  in  Fish- 
burnc  v.  Engledove,  91  Va.  548,  5S8,  22 
S.  K.  354;  Lcc  9,  Hill,  S4  Va.  919,  «  S. 
S.  473. 

An  allegation  in  a  declaration  that 
certain  acts  and  omissions  which  con- 
stitute th«  cause  of  action  were 
"wrongs  repeatedly  committed  against 
the  plaintiff,"  is  a  sufficient  charge  that 
they  were  willful  and  wanton,  and  will 
warrant  a  finding  of  exemplary  dam- 
ages. "It  wo«ld  have  been  bett«r 
pleading  to  have  charged  that  the  acts 
aitd  omisaions  complained  of  were  will- 
ful of  waaton,  but  they  were  charac- 
terized by  equivalent  expression,  as 
'wrongs  repeatedly  committed  against 
the  plaintiff,'  and  that  was  sufficient." 
Wood  V.  American  Nat.  Bank,  100  Va. 
9M,  40  S.  E.  931. 

A  charge  in  a  declaration  against  an 
electric  street  railway  company,  that 
it  so  carelessly  and  negligently  con- 
structed and  maintained  its  tracks  and 
wires,  and  so  carelessly  and  negli- 
gently failed  to  keep  them  in  repair, 
as  to  permit  the  escape  of  electricity 
by  which  the  plaintiff  was  directly  in- 
jured—describing the  manner  and  ex- 
tent of  the  injury — is  sufficient  to  war- 
rant the  introduction  of  evidence  tend- 
ing to  skow  such  negligence  on  the 
part  of  the  company  at  the  time  of, 
and  immediately  preceding  for  several 
months,  the  injuries  to  the  plaintiff,  as 
would  justify  the  finding  of  exemplary 
or  punitive  daniages.  Richmond  Pas- 
senger, etc.,  Co.  V.  Robinson  lOO  Va. 
r94,  41  a  E.  T19. 


B.  NECESSITY  OF  DISTINCTIVE 
CLAIM. 

Exemplary  damages  need  not  be 
claimed  eo  nomine  in  the  declaration. 
The  declaration  need  not  set  out  that 
the  wrongful  act  charged  had  been  ac- 
companied with  acts  of  aggravation, 
malice,  oppression  or  willful  wrong. 
But  if  the  facts  averred  warrant  the 
awarding  of  such  damages  under  the 
law,  and  are  stated  with  sufficient  dis- 
tinctness to  inform  the  defendant  of  the 
charge  which  he  is  re<iuired  to  meet, 
it  is  sufficient.  Richmond  Passenger, 
etc.,  Co.  V.  Robinson,  100  Va,  394.  41 
S.  E.  719,  citing  Wood  r,  American 
Bank,  100  Va.  306,  40  S.  E.  931; 
Brigkthope  R.  Co.  v,  Rogers,  76  Va. 
443;  Patterson  v.  Chesapeake,  etc.,  R. 
Co.,  94  V4.  16,  26  S.  E.  393. 

*'As  to  the  sufficiency  of  the  declara- 
tion to  warrant  a  recovery  of  exem- 
plary damages.  In  jurisdictions  where 
the  common-law  system  of  pleading 
prevails,  the  doctrine  is  that  special 
damages,  that  is  to  say,  such  damages 
as  do  not  necessarily  flow  from  the 
act  or  omission  complained  of,  must 
be  specially  laid  in  the  declaration,  or 
they  can  not  be  recovered.  Lee  v. 
Hill,  84  Va.  919,  6  S.  E.  473.  On  the 
other  hand,  when  the  damages  are  the 
natural  and  proximate  result  of  the 
act  or  default  complained  of,  they  are 
general,  are  legally  imported  from 
such  act  or  default,  and  need  not  be 
specially  pleaded.  The  reason  for  the 
distinction  is  obvious:  In  the  former 
case,  a  distinct  averment  is  essential 
to  put  a  defendant  on  notice  of  the 
nature  of  the  demand  which  he  is  re- 
quired to  meet,  while  in  the  latter,  a 
recital  of  the  act  or  default  is  suffi- 
cient for  that  purpose.  It  is  a  logical 
sequence  from  the  foregoing  distinc- 
tion, that  where  a  declaration  alleges  a 
state  of  facts,  which,  if  proved,  would, 
under  the  law,  entitle  a  plaintiff  to  a 
verdict  for  exemplary  damages,  such 
damages  may  be  recovered,  although 
not  claimed  eo  nomine  in  the  declara- 
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tion."     Wood  r.  American  Nat.  Bank, 
100  Va.  309,  40  S.  E.  931. 

If  the  facts  averred  in  the  declara- 
tion show  that  the  plaintiff  is  entitled 
to  recover  exemplary  damages,  they 
need  not  be  claimed  eo  nomine.  If  a 
more  specific  statement  of  the  elements 
of  damage  be  desired,  it  may  be  de- 
manded under  the  provisions  of  § 
3249  of  the  Code,  "which  entitles  liti- 
gants to  demand  that  a  statement  be 
filed  of  the  particulars  of  the  claim,  or 
of  the  ground  of  defense,  whep  not 
sufficiently  described  in  the  notice, 
declaration  or  other  pleading.  Rich- 
mond V.  Leaker,  99  Va.  1,  36  S.  E. 
348."  Wood  V,  American  Nat.  Bank, 
100  Va.  306,  40   S.   E.  931. 

VL  Evidence. 

A.  IN  GENERAL. 

In  Field  on  Damages,  §  116,  it  is 
said,  that  generally  where  vindictive 
damages  for  willful  injuries  to  the  per- 
son are  claimed,  the  defendant  shall 
not  be  restricted  to  matters  which 
took  place  at  the  very  time  of  the  in- 
jury complained  of.  But  he  has  a 
right  to  show  the  jury  the  true  rela- 
tion of  the  parties,  and  the  facts  and 
circumstances  relating  to  the  act,  in 
order  that  they  may  determine  how  far 
the  act  was  wanton,  vindictive  or  ma- 
licious, or  how  far  it  is  extenuated. 
Quoted  in  Davis  v.  Franke,  33  Gratt. 
418. 

As  the  reason  for  allowing  exem- 
plary damages  is  the  supposed  evil  mo- 
tive with  which  the  act  was  done,  all 
circumstances  tending  to  show  that  it 
had  no  such  motive  may  be  proved,  to 
prevent  the  allowance  of  such  dam- 
ages; and  if  it  appears  that  the  defend- 
ant acted  in  good  faith,  it  can  not  be 
held  liable  for  exemplary  damages. 
Wood  V.  American  Nat.  Bank,  100  Va. 
306,   40   S.   E.  931. 

B.  FINANCIAL     STANDING     OF 
DEFENDANT. 

(         It  has  been  held  repeatedly,  in  cases 
«vhcre     exemplary     damages    may     be 


awarded,  that  the  financial  standing  oi 
the  defendant  may  be  given  in  evi- 
dence as  affecting  the  measure  of  dam- 
ages, for  a  verdict  absolutely  ruinouj 
to  a  man  in  moderate  circumstances 
would  scarcely  be  felt  by  a  man  of 
large  fortune.  Evidence  of  the  pe- 
cuniary circumstances  of  the  defend- 
ant has  been  received  in  actions  for 
breach  of  promise  of  marriage,  in  ac- 
tions by  a  father  for  the  seduction  of 
his  daughter,  in  actions  for  slander, 
and  in  actions  for  malicious  prosecu- 
tion and  false  imprisonment.  Der.l  v. 
Pickens,  34  W.  Va.  240,  12  S.  E.  003 
(breach  of  marriage  promise);  Clem 
V.  Holmes,  33  Gratt.  722,  36  Am.  Rep. 
793;  Riddle  v.  McGinnis,  22  W.  Va. 
253  (actions  for  seduction) ;  Womack 
V.  Circle,  29  Gratt.  192;  Harman  v, 
Cundiff,  82  Va.  239;  Hayner  v.  Cow- 
den,  27  O.  St.  292  (actions  for  slan- 
der); Womack  v.  Circle,  29  Gratt.  192; 
Vinal  V.  Core,  18  W.  Va.  1  (malicious 
prosecution  and  false  imprisonment). 
It  is  not  improper  to  instruct  the  jury 
that  if,  from  the  evidence,  they  be)ievc 
the  defendant  uttered  the  slander  from 
actual  malice,  they  may  find  exemplary 
damages,  and  that  in  estimating  the 
damages  they  shall  consider  the  stmd- 
ing  of  the  parties,  and  the  wealth  of 
the  defendant  is  only  to  be  consid- 
ered so  far  as  it  tends  to  show  his 
Tcink  and  influence  in  society.  Har- 
man V.  Cundiff,  82  Va.  239,  citing  and 
approving  Womack  v.  Circle,  2P  Gratt. 
192,  2  Wash,   (bottom  page)  751. 

Evidence  of  the  defendant's  wealth 
and  standing  in  the  community  may 
be  considered,  where  the  evidence 
shows  a  case  for  punitive  damage, 
not  to  show  his  ability  to  pay  heavy 
damages,  but  to  show  the  probable 
weight  and  effect  his  words,  as  in  an 
action  of  slander,  would  have  upon  the 
community.  Harman  v.  Cundiff,  82 
Va.  239,  citing  Womack  v.  Circle,  29 
Gratt.  192,  210. 

In  an  action  for  slander,  mal'c'ous 
prosecution  and  false  imprisonm'Mit, 
the    plaintiff,    in    order    to    show    the 
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wealth  and  influence  of  the  defendant, 
offered  in  evidence  certified  abstracts 
from  the  books  containing  the  returns 
of  the  assessments  for  taxation  of  the 
land  and  personal  property  belonging 
to  the  defendant  in  the  year  1876,  the 
year  of  the  trial  of  the  cause.  There 
being  no  objection  to  the  form  of  the 
abstracts,  or  that  they  did  not  truly 
state  what  they  purported,  the  evi- 
dence was  admissible.  Womack  v. 
Circle,  29  Gratt.  192. 

VIL  Instructions. 

See  generally,  the  title  INSTRUC- 
TIONS. 

In  General. — If  the  compensatory 
damages  are  sufficiently  punitive,  it  is 
improper  to  instruct  the  jury  to  al- 
low an  additional  sum  as  punitive  dam- 
ages. Claiborne  v.  Chesapeake,  etc., 
R.  Co.,  46  W.  Va.  363,  33  S.  E.  262. 

Must  Be  Limited  to  Evidence. — 
The  well-settled  general  rule  that  in- 
structions must  be  limited  to  the  evi- 
dence in  the  case,  is  to  be  strictly 
followed  in  charging  the  jury  as  to 
exemplary  damages.  Claiborne  v. 
Chesapeake,  etc.,  R.  Co.,  46  W.  Va.  363, 
33  S.  E.  262;  Ricketts  v.  Chesapeake, 
etc.,  R.  Co.,  33  W.  Va.  433,  10  S.  E. 
801,  25  Am.  St.  Rep.  901;  Norfolk,  etc., 
R.  Co.  z/.  Neely,  91  Va.  539,541,22  S.  E. 
367;  Bailey  v.  McCance,  2  Va.  Dec. 
630;  Borland  v.  Barrett,  76  Va.  128,  44 
Am.  Rep.  152. 

The  second  ground  of  error  is  the 
defendant's  overruled  objection  to  the 
following  instruction:  "The  court  in- 
structs the  jury  that  in  actions  of  tort, 
where  gross  fraud,  malice,  oppression, 
or  wanton,  willful,  or  reckless  conduct, 
or  criminal  indifference  to  civil  obliga- 
tions, affecting  the  rights  of  others, 
appear,  or  where  legislative  enactment 
authorizes  it,  the  jury  may  assess  'ex- 
emplary,' 'punitive,*  or  'vindictive'  dam- 
ages, these  terms  being  synonymous." 
Mayer  v.  Frobe,  40  W.  Va.  246,  22  S. 
E.  58.  This  instruction  propounds  the 
law  in  a  proper  case,  but  it  is  abstract. 


and  makes  no  reference  to  the  evidence 
or  facts  proven.  The  giving  of  such 
instruction,  if  calculated  to  misl-ead  the 
jury,  is  reversible  error.  Sheppard  v. 
Insurance  Co.,  21  W.  Va.  368;  Pasley 
V.  English,  10  Gratt.  236;  Claiborne  v. 
Chesapeake,  etc.,  R.  Co.,  46  W.  Va. 
363,  33  S.  E.  262. 

In  an  action  against  a  master  for 
damages  alleged  to  have  been  sustained 
by  the  plaintiff  by  reason  of  an  assault 
committed  upon  him  by  an  employee 
of  the  defendant,  if  there  is  no  evi- 
dence in  the  case  proving,  or  even 
tending  to  prove,  that  the  conduct  of 
the  employee  in  assaulting  and  injuring 
the  plaintiff  was  either  authorized  or 
ratified  by  the  company,  it  is  error  to 
instruct  the  jury  that  if  they  believe 
this  assault  was  made  in  a  malicious, 
unlawful,  wanton,  and  unnecessary 
manner,  they  will  be  warranted  in 
giving  the  plaintiff  exemplary  damages. 
Ricketts  v.  Chesapeake,  etc.,  R.  Co., 
33  W.  Va.  433,  10  S.  E.  801,  25  Am. 
St.  Rep.  901,  citing  Pegram  v.  Stortz, 
31  W.  Va.  220,  6  S.  E.  485. 

In  an  action  of  trespass  on  the  case 
to  recover  for  being  expelled  from  a 
passenger  car  by  the  conductor,  the 
third  instruction  was  as  follows: 
"Should  the  jury  further  believe  from 
the  evidence  that  the  act  of  the  said 
conductor  was  not  only  illegal,  but 
was  also  wanton  or  oppressive,  or  in 
utter  disregard  of  the  rights  of  the 
plaintiff,  and  that  after  the  defendant 
company  had  knowledge  of  such  act  it 
participated  in  it  or  ratified  it,  ex- 
pressly or  by  implication,  then  the 
jury  may  add  to  actual  damages  some- 
thing by  way  of  punitive  damages 
against  the  defendant.  Punitive  dam- 
ages are  damages  against  a  party  who 
has  wrcfBged  another  in  a  wanton,  will- 
ful or  oppressive  manner  in  disregard 
of  his  rights,  as  a  warning  to  him  and 
others  to  prevent  them  from  commit- 
ting like  offenses  in  the  future."  This 
instruction  assumes  that  there  was  evi- 
dence before  the  jury  not  only  of  an 
illeiral  act.  but  evidence  that  tended  to 
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prove  that  the  act  was  done  in  a  wan- 
ton and  oppressive  manner  and  in  utter 
disregard  of  the  rights  of  the  plaintiff, 
and  also  evidence  that  the  defendant 
company,  with  knowledge  thereof,  rat- 
ified what  its  agent,  the  conductor,  had 
done.  The  instruction  informed  the 
jury  that  if  satisfied  that  these  facts 
were  proved  by  the  evidence,  they  had 
the  right  to  inflict  on  the  defendant 
company  exemplary  or  punitive  dam- 
ages. The  propriety  of  this  instruction 
depends  upon  the  evidence  before  the 
jury.  If  there  was  evidence  tending  to 
prove  the  acts  hypothetically  stated  in 
the  instruction,  then  its  sufficiency  to 
establish  them  was  for  the  determina- 
tion of  the  jury,  and  it  was  right  to 
give  the  instruction;  but  if  there  was 
no  evidence  to  that  end,  which  was  a 
matter  for  the  court  to  decide,  it  should 
not  have  been  given;  for,  when  there  is 
no  evidence  to  support  an  instruction 
that  is  asked  for,  it  should  not  be 
given,  and  if  given  it  is  reversible 
error.  Borland  v.  Barrett,  76  Va.  128, 
133;  Rea  v.  Trotter,  2€  Gratt.  585;  Nor- 
folk, etc.,  R.  Co.  V.  Neely,  91  Va.  539, 
541,  542,  22  S.  E.  367. 

An  instruction,  in  an  action  for  as- 
sault, that,  if  defendant  assaulted 
plaintiff  willfully,  the  jury  might  give 
vindictive  damages,  is  not  objection- 
able, as  assuming  that  an  assault  was 
made.  Bailey  v.  McCance,  2  Va.  Dec. 
630. 

Measure  of  Damages. — "The  fifth  in- 
struction is  ^s  to  the  measure  of 
damages,  and  the  elements  of  damages 
to  be  considered  by  the  jury.  They 
are  told  that  the  damages  awarded 
must  be  compensatory  for  the  loss  of 
time,  for  the  suffering,  bodily  and  men- 
tal, sustained  by  reason  of  such  wrong- 
ful act  or  acts,  ^nd  for  expenses 
incurred  in  procuring  discharge  from 
restraint,  including  a  reasonable  at- 
torney's fee.  The  jury  are  then  in- 
structed that  if  they  believe  the  act  to 
have  been  committed  by  the  defendant 


with  malice,  they  may  also  award  to 
the  plaintiff  punitive  damages.  This 
instruction  is  unobjectionable."  Bol- 
ton V.  Vellines,  94  Va.  393,  26  S.  E. 
847,  64  Am.  St.  Rep.  737.  See  Borland 
V.  Barrett,  76  Va.  128,  44  Am.  Rep. 
152. 

Malice. — ^An  instruction  which  as- 
serts that  if  defendant,  in  assaulting 
plaintiff,  had  neither  malice  nor  delib- 
ci'ate  purpose  to  injure,  the  measure 
of  damages  is  compensatory,  and  not 
vindictive,  is  erroneous.  The  jury  in 
such  cage  may  give  not  only  such  dam- 
ages as  they  think  necessary  to  com- 
pensate the  plalntlfifi  but  also  such  as 
will  operate  as  a  punishment  to  the 
defendant  and  tend  to  deter  him  and 
others  from  similar  outrages.  "It  is  to 
be  further  observed  the  right  to  re- 
cover  exemplary   damages   is  not  con- 

I  fined      to     cases      of     actual     malice. 

j  Whenever  the  assault  is  of  a  grievous 
or  wanton  nature,  manifesting  a  willful 
disregard  of  the  rights  of  others,  actual 
malice  need  not  be  shown  to  entitle 
the  J^ggrieved  party  to  exemplary  dam- 
ages. Whilst,  therefore,  the  existence 
of  malice  may  be  shown  in  aggravation 
of  such  damages,  its  absence  does  not 
defeat  the  right  to  their  recovery.  2d 
Sedgwick,  26,  28,  on  Torts,  227.  The 
instruction,  however,  asserts  that  if  the 
defendant  had  neither  malice  nor  delib- 
erate purpose  to  injure,  the  measure  of 
damages  is  compensatory  and  not  vin- 
dictive, and  the  defendant  is  bound 
only  for  such  damages  as  result  from 
loss  of  time  and  labor,  expense  of 
medical  services,  and  bodily  pain  and 
suffering,  and  diminished  capacity  to 
work  consequent  upon  the  injury.  It 
will  be  perceived  the  instruction  ig- 
nores the  right  of  the  plaintiff  to 
reparation  for  the  indignity  ^nd  insult 
to  his  feelings  which  may  have  resulted 
from  the  time  and  manner  of  the  at- 
tack." Borland  v,  Barrett,  76  Va.  128, 
44  Am.  Rep.  152. 


EXEMPT JFICATION.— Sec  the  title  EXECUTION  AND  PROOF  OF 
DOCUMENTS,  ante,  p.   406,  and  references  given. 

An  ezemplification  is  a  perfect  copy  of  a  record  or  office  book,  so  far  as  re- 
lates t«  the  matter  in  question.  Dickinson  v.  Railroad  Co.,  7  W.  Va.  89©,  413, 
citing  1  Bouv.  L.  Diet.  363. 

Hxemptions. 

See  the  titles  CARRIERS,  vol.  2,  p.  693;  CONFEDERATE  STATES,  vol. 
8,  p.  69;  CONSTITUTIONAL  LAW,  vol.  3.  p.  219;  EXEMPTIONS  FROM 
EXECUTION  AND  ATTACHMENT;  HOxMESTEAD  EXEMPTIONS; 
JURY;  MILITIA;  TAXATION. 

EXEMPTIONS  FROM  EXECUTION  AND 
ATTACHMENT. 

CROSS  REFERENCES. 

See  the  Htlei  ASSIGNMENTS  FOR  THE   BENEFIT    OF    CREDITORS, 
vol.  1.  p.  T99;  FORTHCOMING  AND  DELIVERY  BONDS;  INDEMNITY; 
HOMESTEAD  EXEMPTIONS,  and  the  cross  references  there  given;  SHER- 
IFFS AND  CONSTABLES;  SHERIFFS'  SALES. 

As  to  the  recognition  or  enforcement  of  the  exemption  laws  of  another  state» 
SM  the  title  CONFLICT  OF  LAWS,  vol.  3,  p.  122. 

As  to  the   applicatioTi  of  exemption    laws    where   exempt   goods   have   been 


IndUtinguishably    mingled    with    those 
thereunder,  see  the  title  CONFUSION 

Introductory. — For  the  reason  that 
the  statutes  of  the  Virginias  exempt  a 
certain  amount  of  property,  allowing 
the  exemption  to  be  claimed  out  of 
the  real  or  personal  property  or  both, 
the  exemption  being  called  a  "home- 
stead" exemption,  the  treatment  of  the 
cases  arising  under  these  statutes, 
whether  the  exemption  be  claimed  in 
real  or  personal  property,  will  be  found 
In  the  title  HOMESTEAD  EXEMP- 
TIONS, and  this  article  will  include 
only   a   few   general    principles. 

Power  of  EbEemptions. — ^The  prin- 
ciple U  well  settled,  that  the  power  of 
exemption  is  an  essential  element  of 
sovereignty  and  can  only  be  surren- 
dered or  diminished  in  olain  and  ex- 
plicit terms*  Probasco  v.  Moundsvillc, 
11  W.  Va.   501,   510. 

Constitutionality  of  Exemption  Acts. 
— Section  6,  ch.  193,  of  the  acts  of 
1S72-3,  so  far  as  it  excepted,  from  the 
benefit  of  the  exemption  from  execu- 
tion, debts  due  for  rent,  was  in  viola- 


not  exempt  and  the  burden  of  proof 
OF  GOODS,  vol.  3,  p.  123. 

tion  of  §  48,  art.  6,  of  the  constitution 
of  West  Virginia,  and  therefore  null 
and  void.  Donaldson  v.  Voltz,  19  \V. 
Va.  156. 

Construction  of  Exemption  Laws. — 
In  State  v.  Allen,  48  W.  Va.  154, 
35  S.  E.  990,  the  court  said:  "That 
exemption  statute  must  be  liberally 
construed  to  accomplish  its  object, 
which  is  for  the  protection  and  benefit 
of  a  poor  debtor  and  his  helpless 
family,  to  give  them  the  bread  of  life 
and  a  pillow  whereon  to  lay  the  head, 
to  save  them  from  destruction  and 
absolute    want." 

When  Exemption  May  Be  Claimed. 
— A  husband  or  parent  entitled  to 
claim  the  exemption  of  personal  prop- 
erty to  the  value  of  two  hundred  dol- 
lars as  exempt  from  legal  process  may 
claim  such  exemption  at  any  time  be- 
fore the  sale  of  the  property  under 
such  process  begins,  if  then  a  resident 
of  this  state;  and,  though  he  was  not 
such   resident  at  the  date  of  the  levy 
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under  such  process,  yet  if  he  is  bona 
fide  such  resident  before  the  sale  be- 
gins, or  bona  fide  resumes  residence 
in  this  state,  which  had  once  existed, 
but  was  lost  4t  the  date  of  such  levy, 
he  may  claim  such  exemption.  State 
V.  Allen,  48  W.  Va.  154,  35  S.  E.  990. 

Residence  of  Claimant.— "If  the  party 
be  a  resident  of  the  state  before  his 
title  to  the  property  is  absolutely  gone 
by  sale,  the  policy  and  purpose  of  the 
law  demand  that  it  shall  be  saved  to 
him,  as  well  as  if  he  had  never  been 
out  of  the  state."  State  v,  Allen,  48 
W.  Va.  154,  35  S.  E.  990.  See  the  title 
ATTACHMENT  AND  GARNISH- 
MENT, vol.   2,  pp.  77,  81. 

Meaning  of  Nonresidence. — Nonres- 
idence,  within  the  meaning  of  the  law 
exempting  personal  property  to  the 
value  of  two  hundred  dollars  from  le- 
gal process,  has  the  same  meaning  as 
nonresidence  under  the  attachment 
law.  State  v,  Allen,  48  W.  Va.  154, 
35  S.   E.  990. 

Railroad  Cars  Exempt  from  Attach- 
ment— One  railroad  company  has  an 
agreement  with  another  by  which 
loaded  cars  of  the  one.  are  to  be  re- 
ceived at  connecting  points  by  the 
other  and  hauled  over  its  line  to  the 
destination  of  load  of  the  cars,  and 
then  be  reloaded  with  other  freight  by 
the  receiving  company  on  its  line,  and 
carried  over  its  line  and  returned 
loaded  to  the  railroad  of  the  owner  of 
the  cars,  the  receiving  company  com- 
pensating the  owning  company  for  such 
use  of  the  cars.  Such  cars  can  not  be 
seized  under  an  attachment  against 
the  company  owning  the  cars,  so  as  to 
defeat  ti»e  rights  under  such  arrange- 
ment or  contract,  of  the  company  re- 
ceiving and  entitled  to  so  use  the  cars, 
and  a  garnishment  of  the  receiving 
company  can  not  affect  its  rights  un- 
der such  arrangements  by  reason  of 
its  possession  of  such  cars  (p.  493). 
Wall  V.  Norfolk,  etc.,  R.  Co.,  52  W. 
Va.  485,  44  S.  E.  294. 
A    railroad    car    sent,    loaded    with  , 


freight,  from  another  state  into  this 
state,  and  to  be  returned  loaded  to  the 
former  state  in  the  transaction  of  in- 
terstate commerce,  can  not  be  levied 
upon  under  an  attachment  in  this  state, 
nor  will  another  railroad  company  hav- 
ing such  cars  in  its  possession  in  the 
process  of  carrying  on  interstate  com- 
merce be  liable  to  garnishment  by  rea- 
son of  its  possession  received  from  an- 
other company  Against  which  an  at- 
tachment was  issued.  This  is  because 
of  the  commerce  clause  of  the  national 
constitution  and  the  interstate  com- 
merce act  of  congress.  Wall  v,  Nor- 
folk, etc.,  R.  Co.,  52  W.  Va.  485,  44  S, 
E.  294. 

Salary  of  Attorney  General  Exempt 
from  Attachment. — The  salary  of  the 
attorney  general  is  not  liable  to  attach- 
ment.    Blair  v.  Marye,  80  Va.  485,  502. 

Pension  Draft  or  Check. — In  Hissem 
V,  Johnson,  27  W.  Va.  644,  the  court 
said:  "It  seems  that  all  the  cases  agree, 
that  the  pension  money  is  exempt  from 
any  legal  or  equitable  process  what- 
ever until  it  is  actually  paid  to  and  re- 
ceived by  the  pensioner.  That  al- 
though he  may  have  received  and  have 
in  his  possession  the  pension  draft  or 
check,  such  draft  or  check  in  his  hands 
can  not  be  reached  by  any  legal 
process." 

Pension  Proceeds.  —  Section  4747, 
Rev.  Stat.,  U.  S.,  protects  pension 
money  only  as  it  is  due  or  to  become 
due,  and  while  in  transit  to  the  pen- 
sioner, and  does  not  exempt  money  or 
property  in  the  hands  of  the  pensioner, 
although  the  proceeds  of  a  pension. 
Bank  v.  Murdock,  48  W.  Va.  301,  37  S. 
E.   548. 

In  Hissem  v.  Johnson,  27  W.  Va.  644, 
the  court  said:  "I  do  not  think  it  was 
intended  to  add  to  the  exemption  laws 
of  the  state  by  exempting  the  proceeds 
of  pensions  from  liability  for  the  debts 
of  the  pensioner  even  if  congress  had 
the  rigl\t  to  create  such  an  exemption, 
which  I  very  much  doubt.  But  as  pen- 
sions   are    mere    bounties,    which    the 
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government  has  the  right  to  grant  or 
withhold,  as  its  will  or  policy  may  dic- 
tate, it  has  the  undoubted  right  to 
grant  them  in  such  manner  and  upon 
such  conditions,  not  inconsistent  with 
the  laws  and  policy  of  the  states  in 
which  the  pensioners  reside,  as  con- 
gress in  its  judgment  and  discretion 
may  deem  proper  to  impose.  It  may 
give  the  pensioner  the  absolute  right  to 
dispose  of  the  bounty  by  gift  or  other- 
wise to  whom  he  chooses  and  without 
regard  to  any  debts  he  may  owe  or  the 
claims  of- his  creditors.  The  money 
being  a  bounty  and  not  a  debt  due  to 
the  pensioner,  his  creditors  have  no 
legal  rights  in  regard  to  it." 

In  Hissem  v.  Johnson,  27  W.  Va.  644, 
the  court  said:  "Let  us  now  revert  to 
the  statute  itself  j^nd  endeavor  to  as- 
certain its  purpose  and  policy  in  refer- 
ence to  the  particular  facts  of  this  case, 
as  we  have  just  conceded  them  to  be. 
Its  first  provision  is,  'no  sum  of  money 
due,  or  to  become  due,  to  any  pen- 
sioner, shall  be  liable  ♦  ♦  ♦  under 
any  legal  or  equitable  process  what- 
ever.' The  exemption  here  declared  is 
absolute  and  unqualified.  The  next 
provision  is,  'whether  the  same  remains 
with  the  pension  office  *  *  ♦  or  in 
course  of  transmission  to  the  pen- 
sioner.' This  is  not  necessarily  a 
qualification  of  the  absolute  exemption 
declared  in  the  preceding  provision.  If 
it  had  been  so  intended  the  word  'while' 
would  have  been  used  instead  of 
'whether.'  The  latter  is  not  ^  word  of 
limitation,  but  the  former  is  necessarily 
such.  If  the  language  were,  'no  sum 
of  money  shall  be  liable,  while  it  re- 
mains in  the  pension  office,  etc.,'  there 
could  be  no  question  that  the  exemp- 
tion was  intended  to  be  confined  to  the 
time  and  places  specified,  that  is,  dur- 
ing the  time  it  is  in  the  hands  of  the 
pension  officers  or  in  course  of 
transmission  to  the  pensioner.  But 
the  word  'whether'  gives  the  spec- 
ifying provision  a  very  different 
import.  It  entirely  excludes  the 
implication,    that    the    cnuD'-iration    of 


particular  times  and  places  of  exemp- 
tion was  intended  to  exclude  all  others. 
This  is  made  more  manifest  by  the 
concluding  provision,  'but  shall  inure 
wholly  to  the  benefit  of  such  pen- 
sioner.' If  the  preceding  provisions 
are  construed  to  limit  the  exemption 
to  the  places  enumerated,  then  this  pro- 
vision is  wholly  useless  and  ineffectual 
for  any  purpose.  Moreover,  if  th€  stat- 
ute had  no  other  purpose  than  to  ex- 
empt the  pension  money  while  in  the 
hands  of  the  officers  and  agents  of  the 
government  or  in  transmission  from 
them  to  the  pensioner,  no  such  statute 
was  needed;  because,  by  the  general 
law  the  money  was  protected  from  le- 
gal process  or  interference  by  creditors 
in  any  manner  while  in  the  custody  of 
the  government  or  any  of  its  officers  or 
agents  appointed  for  its  distribution,  or 
while  it  is  in  course  of  transmission 
from  them  to  the  pensioner  or  person 
entitled  to  receive  it." 

Lands  Purchased  with  Pension 
Money. — Where  a  pensioner  received 
pension  drafts  under  the  act  of  con- 
gress and  transferred  said  drafts  or  the 
proceeds  thereof  to  a  third  person,  who 
in  consideration  thereof  conveyed  or 
agreed  to  convey  to  the  wife  of  the 
pensioner  2^  tract  of  land;  and  there- 
after a  suit  was  brought  by  judgment 
creditors  of  the  pensioner,  whose  judg- 
ments existed  at  the  time  said  pension 
drafts  were  received;  it  was  held  that 
under  §  4747,  U.  S.  Rev.  Stat.,  said  land 
is  not  liable  for  the  payments  of  said 
judgments.  Hissem  v.  Johnson,  27  W. 
Va>  644.  See  the  title  SEPARATE 
ESTATE   OF   MARRIED   WOMEN. 

In  McFarland  v.  Fish,  34  W.  Va. 
548, 12  S.  E.  552,  the  court  distinguished 
the  case  from  Hissem  v.  Johnson,  27 
W.  Va.  644,  as  follows:  "In  this  case 
the  defendant.  Fish,  says  he  paid  the 
$800  in  cash.  It  was  not  paid  in  gov- 
ernment checks,  as  the  evidence 
showed  the  payments  were  made  in 
Hissem  v.  Johnson.  In  this  case  it 
does  not  appear  how  long  the  defend- 
ant.   Fish,    had   been   in   possession  of 
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said  money,  where  it  had  been  kept,  or 
what  use  he  had  made  of  it  by  loan  or 
otherwise  since  he  had  it.  It  was,  how- 
ever, in  the  shape  of  cash  when  paid. 
It  in  no  manner  couW  be  considered  in 
transitu,  but  was  and  had  been  in  the 
hands  of  the  defendant.  Fish,  and  I  can 
not  consider  that  land  purchased  with 
it  should  in  any  manner  be  exempt 
from  the  lien  of  a  judgment  voluntarily 
confessed  by  said  defendant." 

Property  of  Principal  in  Possession 
of  Agent. — Property  consigned  to  an 
agent  at  a  stipulated  price,  to  be  paid 
for  when  such  property  is  sold,  re- 
mains the  property  of  the  principal 
until  such  sale  to  a  bona  fide  pur- 
chaser, and  hence  is  not  subject  to  ex- 
ecution against  the  agent.  Barnes,  etc., 
Co.  V.  Bloch  Bros.,  etc.,  Co.,  38  W. 
Va.  158,  18  S.  E.  482,  22  L.  R.  A.  850; 
Brown,  etc.,  Co.  z/.  Deering,  35  W.  Va. 
255.  13  S.   E.  383. 

Property  Purchased  for  Valuable 
Consideration  without  Notice.  — The 
trustees  and  beneficiaries  in  a  deed  to 
secure  bona  fide  debts,  without  notice, 
are  purchasers  for  valuable  consider- 
ation within  the  meaning  of  the  stat- 
ute which  exempts  property  of  such 
persons  from  liability  for  the  debts  of 


their  assignor.  Evans  v.  Grecnhow,  16 
Gratt.    153. 

Widow's  Right  to  Claim. — Section 
653,  Virginia  Code,  vests  in  the  widow 
absolutely  so  much  of  the  husband's 
property  as  would  be  exempt  from 
process  against  him.  Riggan  v.  Rig- 
gan,  93  Va.  78,  24  S.  E.  920. 

Under  Va.  Code,  §  3653,  vesting  in 
the  widow  absolutely  so  much  of  the 
husband's  property  as  would  be  ex- 
empt from  process  against  him,  the 
administrator  of  the  husband's  estate 
is  liable  to  the  widow  for  the  amount 
received  from  a  sale  of  such  property. 
Riggan  v.  Riggan,  %3  Va.  78,  24  S.  E. 
920. 

Abuse  of  Exemption  Laws.-rThe 
rule  of  decision  which  denies  the  bene- 
fit of  the  exemption  law  to  a  dishon- 
est debtor,  who  shuffles  and  conceals 
his  property  is  founded  in  a  sound  mo- 
rality and  is  agreeable  to  the  spirit  and 
intention  of  the  exemption  law.  Rose 
r.  Sharpless,  33  Gratt.  153. 

Waiver  of  Exemption. — ^The  exemp- 
tion provided  for  in  §  3652,  Virginia 
Code,  can  not  be  waived  so  as  to  give 
a  lien  by  fi.  fa.  thereon.  Crump  v. 
Com.,  75  Va.  922,  924. 


Exhibitions. 

See  the  titles  AGRICULTURE,  vol.  1,  p.  288;  THEATERS  AND  SHOWS. 
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VIIL  Production  or  Profert  of  Exhibit,  773. 
IX.  Proof  of  Error  by  EzhibitSi  773. 
X.  Beyenue  Stamps,  773. 

CROSS  REFERENCES. 

See  the  titles  ANSWERS,  vol.  1,  p.  389;  PLEADING. 


L  Necessity  of  Filing. 

On  a  bill  taken  as   confessed,   the 

plaintiff  can  not  obtain  a  final  decree 
without  filing  his  exhibits,  and  proving: 
his  case.  Anonymous,  4  Hen.  &  M. 
476,  cited  in  Campbell  v.  Lynch,  6  W. 
Va.  17;  Terry  v.  Fontaine,  83  Va. 
451,  8  S.  E.  743. 

Snrplusace, — ^A  paper  or  record,  re- 
ferred to  in  a  bill  in  equity  as  an  ex- 
hibit, yet  constituting  no  essential  part 
of  the  plaintiffs  case,  and  on  which 
his  claims  are  not  founded,  need  not 
be  filed,  as  it  would  be  surplusage  to 
do  so.  De  Ende  v,  Wilkinson,  2  Pat. 
&  H.  663. 

Demurrer. — "The  other  ground  of 
objection  to  the  bill  is  that  it  does  not 
contain  sufficient  allegations  to  war- 
rant the  granting  of  the  relief  prayed 
for.  While  the  bill  is  very  imperfect 
in  form,  and,  without  the  exhibits 
filed  with  it,  would  undoubtedly  be 
bad  upon  demurrer,  the  plaintiff  asks 
that  the  exhibits  be  read  and  treated 
as  parts  of  his  bill,  which  makes  them 
as  much  parts  of  it  as  if  incorporated 
in  it.  Bart.  Ch.  Prac.  278;  Johnson  v, 
Anderson,  76  Va.  766;  Thompson  v, 
Clark,  81  Va.  422."  Sadler  v.  Taylor, 
49  W.  Va.   104,   38  S.   E.  583. 

II.  Papers  That  May    Be  Ex- 
hibited. 

Copies. — At  common  law  the  origi- 
nal record  must  have  been  produced 
wherever  the  cause  was  in  the  same 
court,  a  copy,  however  authenticated, 
being  under  no  circumstances  admissi- 
ble, unless  the  original  were  lost.  4 
Min.  Inst.  (4th  Ed.)  881,  citing  Burk 
V.  Trcgg,  2  Wash.  216;  Anderson  v. 
Dudley,  5   Call  529.     But  the  statutes 


now  provide  that  a  copy  of  any  record 
or  paper  in  the  clerk's  office  of  any 
court  or  in  the  office  of  the  secretary 
of  state,  treasurer  or  auditor,  or  sur- 
veyor of  lands  in  any  county,  attested 
by  the  officer  in  whose  office  the  same 
is,  may  be  admitted  as  evidence  in 
lieu  of  the  original.  W.  Va.  Code,  ch. 
130,  S  5;  Va.  Code,  1887,  ch.  164,  §§ 
3334,  3335;  Thompson  v.  Clark,  81  Va. 
422;  Davis  v.  Tebbs,  81  Va.  600. 

Prior  to  the  statute,  it  was  held,  that 
if  the  suit  be  in  the  same  court  where 
the  judgment  was  rendered,  it  is  error 
to  inspect  a  transcript  only,  instead  of 
the  original  record.  And  in  such  case, 
if  the  suit  was  in  the  county  court,  and 
that  judgment  reversed  in  the  district 
court,  the  court  of  appeals  will  direct 
the  district  court  to  remand  the  cause 
to  the  county  court,  there  to  be  tried 
by  the  original  record.  Anderson  v. 
Dudley,   5   Call   529. 

A  copy  from  the  county  records  ol 
a  decree  of  assignment  by  a  corpora- 
tion for  the  benefit  of  its  creditors, 
may  be  exhibited  by  the  trustee  in 
such  deed  with  the  same  effect  as  if 
he  had  filed  the  original  in  a  suit  by 
him  against  the  directors  for  negli- 
gently permitting  the  treasurer  to  em- 
bezzle funds  of  the  corporation.  Lamb 
V.  Cecil,  25  W.  Va.  288. 

The  court  said:  "It  is  true  that  the 
original  deed  was  not  filed  as  an  ex- 
hibit, but  a  properly  authenticated 
copy  from  the  record'  is  filed.  That 
was  sufficient  and  answered  all  the  pur- 
poses of  the  original  (W.  Va.  Code, 
615;  Pollard  v.  Lively,  4  Gratt.  73;  Ott 
V.  McHenry,  2  W.  Va.  73)."  Lamb  v. 
Cecil,  25  W.  Va.  288,   296. 

A  paper  filed  and  recorded  as  a  me- 
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chanic's  lien  may  be  exhibited  as  a 
part  of  a  bill  in  equity.  Lockhead  v, 
Berkeley  Springs,  etc..  Imp.  Co.,  40 
W.  Va.  553,  21  S.  E.  1031. 

Trust  Deed. — In  a  suit  to  remove  the 
encumbrance  of  a  satisfied  trust  deed, 
the  plaintiff  may  file  the  trust  deed  as 
an  exhibit  with  the  bill  to  support  his 
claim.     Bates  v.  Brown,  80  Va.  126. 

Validity  of  Document. — Where  a 
deed  or  other  written  instrument  is 
assailed  and  claimed  to  be  invalid  by 
a  plaintifiF,  and  such  deed  or  instrument 
is  exhibited  with  and  made  part  of  his 
bill,  and  it  appears  to  be  invalid  upon 
its  face,  the  court  will  not  decline  to 
declare  it  void  and  set  it  aside,  simply 
because  the  plaintiff  did  not  specify  in 
his  bill  the  particular  grounds  on 
which  the  court  regards  it  void.  Simp- 
son V.  Edmiston,  23  W.  Va.  675. 

III.  How  Far  Fart  of  Flead- 
ingB. 

In  GeneraL — In  chancery  all  exhibits 
with  a  bill  or  a^nswer  are  parts  of  that 
bill  or  answer,  and,  generally,  where  one 
paper  refers  to  another  in  a  manner  so 
as  to  identify  it,  that  other  paper  is  a 
part  of  the  paper  referring  to  it.  Gunn 
V,  Ohio  River  R.  Co.,  37  W.  Va.  421, 
16  S.  E.  628;  Barb.  Ch.  Prac.  345; 
Bias  V,  Vickers,  27  W.  Va.  456,  467; 
Craig  V.  Sebrell,  9  Gratt.  131;  Tracey 
V.  Shumate,  22  W.  Va.  474;  Kester  v. 
Lyon,  40  W.  Va.  161,  20  S.  E.  933. 

Where  a  bill  or  other  chancery  plead- 
ing exhibits  a  document,  the  document 
is  a  part  of  such  bill  or  plea'ding  as 
fully  as  if  incorporated  therein.  Kes- 
ter V.  Lyon,  40  W.  Va.  161,  20  S.  E. 
933. 

A  decree  referring  to  the  record  of 
another  suit  as  an  exhibit  in  the  cause, 
makes  it  a  part  of  the  record,  though 
it  is  not  referred  to  in  the  bill  or  an- 
swer, nor  made  an  exhibit  by  an  entry 
on  the  order  book.  Craig  v.  Sebrell, 
9  Gratt.  131. 

The  court  below  in  its  final  decree 
in  the  cause,  says:  "But  it  appearing  to 


the  court  by  an  agreement  made  a  mat- 
ter of  record  and  entered  on  the  1st  of 
March,  1875,  in  the  chancery  cause 
lately  pending  in  this  court,  wherein 
John  H.  Judkins,  administrator,  was 
plaintiff,  and  Josiah  Burke  et  al.,  were 
defendants,  that  the  said  cloud  upon 
the  said  title  has  been  since  remoVed," 
etc.  This  makes  the  order  or  decree  of 
the  court,  entered  in  the  last  named 
case,  and  said  agreement,  exhibits  in 
the  cause.  Craig  v,  Sabrell,  9  Gratt. 
131;  Richardson  v,  Donehoo,  16  W.  Va. 
685. 

How  Far  Part  of  BOL— Instruments 
properly  referred  to  and  exhibited  be- 
come as  much  a  part  of  the  bill  as  if 
actually  incorporated  therein.  Kester 
V.  Lyon,  40  W.  Va.  161,  20  S.  E.  933; 
Thompson  v.  Clark,  81  Va.  422;  John- 
son V.   Anderson,   76   Va.   766. 

Exhibits  filed  with  a  bill  of  com- 
plaint and  asked  to  be  read  and  treated 
as  parts  of  it,  are  so  considered,  as 
much  as  if  they  were  actually  incor- 
porated in  it,  and  if  the  bill  and  ex- 
hibits so  read  present  grounds  for  eq- 
uitable relief,  the  demurrer  is  prop- 
erly overruled.  Sadler  v.  Taylor,  49 
W.  Va.  104,  38  S.  E.  583,  citing  Thomp- 
son V.  Clark,  81  Va.  422;  Johnson  v. 
Anderson,   76   Va.   766. 

A  plaintiff  by  exhibiting  with  and 
making  the  record  in  an  action  at  law 
a  part  of  his  bill,  necessarily  makes 
the  facts  appearing  in  such  record,  al- 
legations of  his  bill,  to  be  considered 
along  with  its  other  allegations.  Bias 
V.  Vickers,  27  W.  Va.  456,  fiting  Rich- 
ardson V.  Donehoo,  16  W.  Va.  685; 
Simpson  v.  Edmiston,  23  W.  Va.  675; 
Craig  V.  Sebrell,  9  Gratt.  131. 

Transcript  of  Foreign  Decree. — 
Against  A.,  in  Ohio,  J.  obtained  a  final 
decree  to  foreclose  a  mortgage  secur- 
ing two  notes,  and  received  all  of  first 
and  part  of  second  note.  Twelve  years 
later,  without  notice  to  A.,  a  decree 
was  entered  for  balance  of  second 
note.  In  the  interval,  J.  filed  his  bill, 
in  Virginia,  to  attach  A.*s  land  for  the 
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balance.  A.  answered  that  the  cause 
of  action  arose  July,  1868,  and  the  suit 
was  not  brought  within  five  years 
t!:ereafter.  J.  then  filed  his  supple- 
mental bill,  exhibiting  a  transcript  of 
and  setting  up  the  last  Ohio  decree  as 
a  defense  against  the  plea  of  the  stat- 
ute of  limitations.  To  this  A.  de- 
murred and  plead  nul  tiel  record. 
Held,  the  transcript  of  the  Ohio  rec- 
ord referred  to  and  filed  with  that  bill, 
on  demurrer,  is  considered  as  much  a 
part  thereof  as  if  set  out  in  haec  verba. 
Johnson  v.  Anderson,  76  Va.   766. 

IV.  Construction    of  Exhibits. 

The  court  will  on  demurrer  construe 
an  instrument  filed  along  with  a  bill 
as  an  exhibit.  Lockhead  v.  Berkeley 
Springs,  etc.,  Imp.  Co.,  40  W.  Va.  553, 
21  S.  E.  1031,  citing  Bias  v.  Vickers,  27 
W.  Va.  456. 

V.  Conclusiveness  of  Exhibits. 

In  passing  upon  a  demurrer  to  a 
bill  with  which  written  documents  are 
exhibited,  as  parts  thereof,  the  court  is 
not  bound  to  accept  as  true  and  cor- 
rect the  allegations  contained  in  the 
bill  as  to  what  such  documents  prove, 
or  what  is  their  effect  in  law,  but  may 
look  to  and  go  by  the  documents 
themselves.  Lockhead  v.  Berkeley 
Springs,  etc..  Imp.  Co.,  40  W.  Va.  553, 
21   S.   E.   1031. 

Determination  of  Question  of  Iden- 
tity.— Where,  in  suit  to  remove  encum- 
brance of  a  satisfied  trust  deed,  on 
demurrer,  the  bill  is  held  to  present  a 
case  meet  for  equity,  and  exhibits  are 
filed  tending  to  support  such  case,  and 
the  answer  denies  the  identity  of  the 
property  claimed  by  plaintiff  with  the 
property  which  has  been  conveyed  to 
him.  it  is  error  for  the  court  to  deter- 
mine the  question  of  identity  on  the 
pleadings  and  exhibits  without  giving 
the  parties  full  opportunity  to  take  all 
desired  testimony.  Though  the  bill 
and  exhibits  may  not,  yet  witnesses 
might  establish  the  identity.  Bates  v. 
Brown,  80  Va.  126. 


VI.  Force  and  Effect    of   Ex- 

hibits. 

Where,  in  a  suit  for  partition,  the 
exhibits  filed  by  the  defendant  with  his 
answer,  taken  in  connection  with  the 
answer,  identify  the  land  held  by  the 
defendant  as  the  land  claimed  by  the 
plaintiff  in  his  bill,  there  is  no  need  of 
proof  on  that  point.  Davis  v.  Tebbs, 
81  Va.  600. 

If  a  bill,  when  read  in  connection 
with  exhibits  filed  and  made  a  part 
thereof,  states  the  case  with  such  a 
degree  of  certainty  and  consistency  as 
will  enable  the  defendant  to  make  de- 
fense and  the  court  to  decree  upon  the 
case  made,  it  is  sufficient.  Hutchinson 
V.  Maxwell,  100  Va.  169,  40  S.  E.  655. 

VII.  Authentication  and  Frool 

of  Exhibits. 

Definition  and  Nature.— To  authenti- 
cate a  writing  is  to  perform  certain 
acts  upon  it  for  the  purpose  of  ren- 
dering it  admissible  in  evidence  as  be- 
ing what  it  purports  to  be,  without 
proof  by  witnesses  that  it  is  such.  Au- 
thentication is  then  merely  a  conven- 
ient method  of  furnishing  proof  of  cer- 
tain things.  Lockhead  v.  Berkeley 
Springs,  etc.,  Imp.  Co.,  40  W.  Va.  553. 
21  S.   E.   1031. 

Handwriting.  —  A  defendant  in  a 
chancery  suit  in  his  answer  alleges 
that  the  plaintiffs  decedent  delivered 
his  three  receipts  to  the  respondent 
for  money  paid  him  on  account  of  the 
matter  in  controversy,  and  files  with 
his  answer,  as  part  thereof,  what  pur- 
ports to  be  the  original  receipts.  Such 
receipts,  under  §  40,  ch.  125,  W.  Va. 
Code,  will  be  regarded  by  the  court  as 
genuine,  without  any  proof  of  the 
handwriting,  unless  the  fact  that  such 
receipts  were  made  by  plaintiffs  de- 
cedent is  denied  by  affidavit.  Maxwell 
V.  Burbridge,  44  W.  Va.  248,  28  S.  E. 
702. 

Identification  or  Proof. — Where  a 
record  or  other  writing  makes  such 
reference  to  another  writing  by  num- 
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ber,  or  other  earmark,  so  that  it  may 
be  safely  identified,  that  makes  such 
writing  a  part  of  the  record  or  writing 
referring  to  it.  Hughes  v,  Frum,  41 
W.  Va.  445,  28  S.  E.  604. 

By  AHva  Voce  Testimony. — It  seems, 
that  to  authorize  the  proving  of  an  ex- 
hibit at  the  hearing,  by  viva  voce  tes- 
timony, a  previous  order  for  that  pur- 
pose must  have  been  obtained  from 
the  chancellor,  and  notice  given  to  the 
adverse  party  of  an  intention  to  intro- 
duce such  evidence.  Chandler  v.  Hill, 
2  Hen.  &  M.  124. 

To  authorize  the  examination  of  a 
witness  to  prove  an  exhibit  at  the 
hearing,  an  order  must  be  previously 
obtained  for  that  purpose.  Chandler 
V.  Hill,  2  Hen.  &  M.  124. 

VIII.  Production  or  Frofert  of 
Exhibit 

See  generally,  the  title  PROFERT 
AND  OYER. 

Production  of  Accounts  and  Re- 
ceipts.— If  a  defendant,  called  upon  to 
account  for  sales  of  certain  public  se- 
curities, deny  that  he  ever  received 
them,  yet  aver  that  the  proceeds  were 
accounted  for  to  the  plaintiff  "as 
would  appear  by  the  accounts  and  re- 
ceipts annexed  to  his  answer,"  he 
ought  to  produce  such  accounts  and 
receipts,  or  answer  to  interrogatories 
respecting  them,  if  required  to  do  so. 
Clay  V.  Williams,  2  Munf.  105.  See 
Anderson  v.  Dudley,  5  Call  529. 

Objection  in  Appellate  Court.  — 
Where   a  bill  makes  reference   to   im- 


portant exhibits  and  bases  allegations 
thereon,  and  the  defendant  answers  and 
does  not  deny  the  existence  of  the  ex- 
hibits nor  contest  their  validity,  and 
they  are  not  produced,  the  defendant 
can  make  no  objection  in  the  appellate 
court  to  their  nonproduction.  Chap- 
man V.  Railroad  Co.,  18  W.  Va.  184. 

IX.  Proof    of    Error    by    Ex- 
hibits. 

On  a  bill  of  review  for  error  of  law, 
that  error  must  be  collected  from  the 
pleadings,  and  exhibits  filed  with  the 
pleadings,  and  orders  and  decrees,  and 
must  be  made  out  on  facts  admitted  in 
the  pleadings,  or  stated  in  the  decree 
as  facts  found.  Dunn  v.  Renick,  40  W. 
Va.  349,  22  S.  E.  66. 

To  show  error  on  the  face  of  a  com- 
missioner's report,  in  the  absence  of 
such  exceptions  as  bring  before  the 
court  the  evidence  before  the  commis- 
sioner, recourse  may  be  had  to  the 
pleadings  and  exhibits  therewith,  pro- 
vided it  be  impossible  that  the  alleged 
error  could  not  have  been  affected  by 
extrinsic  evidence.  Kester  v,  Lyon,  40 
W.  Va.  161,  20  S.  E.  933. 

X.  Bevenue  Stamps. 

See  generally,  the  title  REVENUE 
LAW9. 

Though  a  contract  may  not  be 
stamped  until  it  has  been  filed  as  an 
exhibit  with  the  bill,  it  is  admissible 
in  evidence,  and  would  have  been  ad- 
missible though  not  stamped  at  the 
time  it  was  offered  in  evidence.  Tal- 
ley  V.   Robinson,  22  Gratt.  888. 


Exoneration. 

See  generally,  the  title  CONTRIBUTION  AND  EXONERATION,  vol.  3, 
p.  484.  See  also,  the  titles  BAIL  AND  RECOGNIZANCE,  vol.  2,  p.  219; 
GUARANTY;  INDEMNITY;  MARSHALING  ASSETS  AND  SECURITIES; 
SURETYSHIP. 

ErXpatriation. 

See  the  title  CITIZENSHIP,  vol.  2,  p.  826. 


EXPBCT^In  Gunn  v.  Ohio  Rirer  R.  Co.,  36  W.  Va.  165,  14  S.  E.  465,  468, 
it  IS  said:  "But  it  is  said  that  there  is  no  analogy  to  the  role  in  the  cattle 
cases,  because  the  company  is  not  required  to  fence.  The  owner  is  not  re- 
quired to  keep  them  up,  but  may  let  them  run  at  large.  Therefore  they  may 
be  expected — looked  for— on  the  track  now  and  then,  and  so  must  be  looked 
out  for.  This  is  a  mere  play  on  the  root  meaning  of  the  word  expect.  Are 
not  children  suffered  to  go  at  large  more  or  less,  and  is  not  their  occasional 
presence  upon  the  track  to  be  reasonably  anticipated?  Therefore  why  not 
expect  them  also,  taking  the  word  in  its  priniary  sense?"  See  generally,  the 
title  RAILROADS. 

Hxpectancx* 

As  to  assignability  of  expectancies,  see  the  title  ASSIGNMENTS,  vol.  1,  p. 
T55.  As  to  dower  in  estates  in  expectancy,  see  the  title  DOWER,  vol.  4,  p.  795. 
Sec  also,  the  tiUes  CHATTEL  MORTGAGES,  vol.  2,  p.  803;  MORTGAGES. 

Hxpenses  as  Element  of  Damaj^es. 

See  generally,  the  title  DAMAGES,  vol.  4,  p.  188.  .  See  also,  the  particular 

titles. 

Expert  Testimonx* 

See  the  title  EXPERT  AND  OPINION  EVIDENCE,  and  references  given. 

e:xpe:rt  and  opinion  evidence 
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8.  GenuineneM  of  Instrttment,  780. 

9.  Medical  EzperU,  780. 

a.  In  General,  780. 

b.  In  Crimioal  Protecutiona,  780. 

(1)  Homicide,  780. 

(2)  Rapa,  780. 

c  In  CirU  ProceedinfiTs*  781. 

(1)  Peraonal  Injuriea,  781. 

(2)  I^fe  Inaarance,  781. 
d.  Harmleaa  Srror,  781. 

la  NcgUgcoce»  781. 

a.  In  General,  781. 

b.  Master  and  Servant,  781. 

c.  Streets  and  Sidewalks,  783. 

d.  Speed  and  DisUnce,  783. 
IV  Oil  and  Gm,  783. 

12.  Ships  and  Shipping,  783. 

13.  Value,  784. 

14.  Waterconraes,  784. 

15.  Weight,  784. 

Ik  Qualification  of  Experts,  785. 

1.  Proof  of  Rxpertncss  Required,  785. 

2.  Degree  of  Empertness,  786. 

3.  Hearing  and  Determination,  786. 

4.  Review  of  Discretion  of  Trial  Court,  786. 

E.  Examination  of  Expert  Witnesses,  786. 

1.  In  General,  786. 

2.  Preliminary  Examination.  787. 

3.  Where  Expert  Is  Personally  Acquainted  with  Facts,  787. 

4.  Hypothetical  Questions,  787. 

F.  Weight  of  Expert  Testimony,  788. 

1.  In  General^  788. 

2.  Execution  of  Deed,  790. 

3.  Insanity,  790. 

a.  In  General,  790. 

b.  Notaries,  790. 

c.  Ptoysiaans,  790. 

4.  Questions  of  Law  and  Fact,  791. 

G.  Order  of  Proof,  791. 

11.  Nonexpert  Opinion,  792. 

A.  Definition  of  Nonexpert  Testimony,  792, 

B.  AdmissiblHty  of  Nonexpert  Testimony,  792. 

1.  In  General,  792. 
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11.  Insanity,  796. 
IX  Malpractice,  796. 

13.  Personal  Injuries,  796. 

14.  Speed,  Duration  and  Distance,  797. 

15.  Tendency  of  ETidence,  797. 

16.  Value,  797. 

17.  Watercourses,  798. 

C.  Weight  of  Nonexpert  Testimony,  798. 

1.  In  General,  798. 

2,  As  to  Insanity,  799. 

CROSS  REFERENCES. 
See    the    titles    BLOODSTAINS,    vol.    2,  p.    501;  HANDWRITING;  TES- 
TAMENTARY CAPACITY. 


I.  Expert  Evidence. 

A.  DEFINITION    AND    DISTINC- 
TIONS. 

1.  Definition. 

All  persons  who  practice  a  business 
or  profession  which  requires  them  to 
possess  a  certain  knowledge  of  the 
matter  in  hand,  are  experts,  so  far  as 
expertness  is  required.  Bird  v.  Com., 
21  Gratt.  860;  Norfolk,  etc.,  Ry.  Co.  v. 
Tanner,  100  Va.  379,  41  S.  E.  721; 
McKelvey  v.  Chesapeake,  etc.,  R.  Co., 
35  W.  Va.  500,  14  S.  E.  261;  Overby  v. 
Chesapeake,  etc.,  R  Co.,  37  W.  Va. 
524,  16  S.  E.  813. 
S.  Expert  and  Nonexpert   Contrasted. 

The  nonexpert  testifies  as  to  conclu- 
sions which  may  be  verified  by  the 
court  or  jury;  the  expert  as  to  conclu- 
sions that  cvi  not  be;  the  nonexpert 
gives  the  result  of  a  process  of  reason- 
ing familiar  to  every  day  life;  the  ex- 
pert gives  the  results  of  a  process 
which  can  be  mastered  only  by  special 
scientists.  NTcKelvey  v.  Chesapeake, 
etc.,  R.  Co.,  35  W.  Va.  500,  14  S.  E.  261. 

B.  VARIOUS     KINDS     OF     EX- 
PERTS CONSIDERED. 

1.  Blasters. 

Persons  who  have  had  considerable 
experience  in  blasting,  j^nd  who  know 
the  proper  method  of  that  work,  may 
testify  as  experts.  Lane  Bros,  v,  Bau- 
serman,  103  Va.  146,  48  S.  E.  857. 
S.  Civil  Engineers. 

An  experienced  civil  engineer  is 
competent  to  testify  as  an  expert,  re- 


garding   the    location    and    drilling    of 
oil  wells.     Ammons  v.  South  Penn  Oil 
Co.,  47  W.  Va.  610,  35  S.  E.  1004. 
S.  Drovers. 

An  experienced  drover  of  hogs  ac- 
customed to  butchering  and  weighing 
them,  who  was  present  when  the  hogs 
were  weighed,  and  saw  them  and  at- 
tended to  the  weighing  of  them,  may- 
give  to  the  jury  his  opinion  as  to  the 
weight  of  each  hog.  McCormick  v. 
Hamilton,  23  Gratt.  561. 

4.  Farmers. 

A  person  who  all  his  life  had  been 
familiar  with  the  effect  of  a  dam  upon 
the  channel  of  a  stream,  and  who  had 
twice  superintended  the  putting  up  the 
dam,  and  was  also  familiar  with  the 
effect  upon  the  channel  of  the  stream 
when  the  dam  was  washed  away  by  a 
flood,  but  who  was  not  a  millwright  or 
mechanic  of  any  sort,  but  only  a  farmer 
and  owner  of  the  mill,  is  not  com- 
petent to  give  evidence  as  an  expert, 
as  to  the  effect  of  a  dam  upon  a  stream 
in  another  county  thirty  miles  distant. 
Ellis  V.  Harris,  32  Gratt.  684. 

5.  Gamblers. 

In  a  prosecution  for  gaming,  a  wit- 
ness may  give  expert  testimony  as  to 
how  a  game  is  played,  although  he 
had  only  played  it  twice,  and  had  seen 
it  played  two  or  three  times.  Nuckolls 
V.  Com.,  32  Gratt.  884. 

6.  Geologists. 

Ammons  v.  South  Penn  Oil  Co.,  47 
W.  Va.  610,  35  S.  E.  1004. 


Expert  and  Opinion  Evidence 


777 


7.  Millrights  and  Mill  Owners. 

Millrights  and  mill  owners  may  be 
admitted  to  testify  as  experts,  where  it 
appears  that  they  are  sufficiently  quali- 
fied. Ellis  V.  Harris,  32  Gratt.  684; 
Taylor  v.  Baltimore,  etc.,  R.  Co.,  33 
W.  Va.  39,  10  S.  E.  29. 

A  millwrigiit  may  grive  his  opinion 
as  to  the  skillfulness  of  work  done  on 
a  mill,  but  not  a  miller.  (Obiter  dic- 
tum.) McKelvey  v.  Chesapeake,  etc., 
R.  Co.,  36  W.  Va.  500,  14  S.  E.  261. 

8.  Nautical  E«zpert8. 

A  nautical  expert  may  give  an  opin- 
ion as  to  whether  a  ship  was  properly 
managed,  only  where  it  appears  that 
he  has  sufficient  knowledge  and  ex- 
perience in  reference  to  the  subject 
matter  under  consideration.  Sebrell  v. 
Barrows,  36  W.  V^.  212,  14  S.  E.  996. 

9.  Physicians  and  Surgeons. 

See  post,  "Medical  Experts,"  I,  C,  9. 

10.  Priests. 

A  priest  is  competent  to  speak  of 
the  law  relating  to  marriages  where 
he  celebrates  marriages,  because  it  is 
within  his  particular  line  of  duty  and 
experience.  Bird  v.  Com.,  21  Gratt. 
800. 

11.  Railroad  Employees. 
Experienced    railroad    men,    such    as 

section  hands,  foremen,  conductors, 
engineers,  etc.,  may  testify  as  experts 
to  matters  incident  to  their  employ- 
ment. The  weight  of  the  evidence  is 
to  be  determined  by  the  jury,  taking 
into  consideration  the  character,  intelli- 
gence and  experience  of  the  witnesses. 
Norfolk,  etc.,  R.  Co.  v.  Tanner,  100  Va. 
379,  41  S.  E.  721   (speed  of  train). 

But  a  locomotiTe  engineer,  who  has 
no  knowledge  derived  from  study  or 
experience,  in  the  construction  or  re- 
pair of  locomotives,  is  not  an  expert, 
and  his  opinion  is  not  admissible.  Mc- 
Kelvey V.  Chesapeake,  etc.,  R.  Co.,  35 
W.  Va.  500.  14  S.  E.  261. 

12.  Surveyors. 

A  county  surveyor  has  been  held  in- 
competent to  testify  as  an  expert  in  an 
action  of  ejectment,  upon  the  question 


whether  the  land  in  controversy  is 
within  the  boundaries  claimed  by  the 
plaintiff's  declaration.  Holleran  v, 
Meisel,  91  V4.  143,  21  S.  E.  668.  See 
Randoli^h  v.  Adams,  2  W.  Va.  519. 

13.  Title  Examiner. 

Examiner  of  titles  held  not  compe- 
tent to  testify  as  an  expert  in  an  action 
of  ejectment,  upon  the  question 
whether  the  land  in  controversy  is 
within  the  boundaries  claimed  by  the 
plaintiff's  declaration.  Holleran  v. 
Meisel,  91  Va.  143,  21  S.  E.  658. 

C.    ADMISSIBILITY    OF    EXPERT 

TESTIMONY. 
1.  In  GeneraL 

When  the  question  involved  does  not 
lie  within  the  range  of  common  ex- 
perience or  common  knowledge,  but 
requires  special  experience  or  special 
knowledge,  then  the  opinions  of  wit- 
nesses skilled  in  the  particular  science, 
art  or  trade,  to  which  the  question  re- 
lates, are  admissible  in  evidence.  State 
V.  Musgrave,  43  W.  Va.  672,  28  S.  E. 
813;  Overby  v,  Chesapeake,  etc.,  R. 
Co.,  37  W.  Va.  524,  16  S.  E.  813; 
Welch  V.  Ins.  Co.,  23  W.  Va.  288; 
Bowen  v.  Huntington,  35  W.  Va.  682, 
14  S.  E.  217;  Hanriot  v,  Sherwood,  82 
Va.  1. 

The  general  rule  is  that  the  opinions 
of  experts  or  skilled  witnesses  are  ad- 
missible in  evidence  in  those  cases  in 
which  the  matter  of  inquiry  is  such 
that  inexperienced  persons  are  unlikely 
to  prove  capable  of  forming  a  correct 
judgment  upon  it,  for  the  reason  that 
the  subject  matter  so  far  partakes  of 
the  nature  of  s^  science,  art  or  trade  as 
to  require  a  previous  habit  of  expe- 
rience or  study  in  it  to  acquire  a  knowl- 
edge thereof.  State  v.  Musgrave,  43 
W.  Va.  672,  28  S.  E.  813. 

"The  books  lay  it  down  that  men 
who  are  shown  to  have  skill  and  ex- 
perience in  a  particular  specialty  may 
be  examined  with  reference  to  ques- 
tions arising  within  the  scope  of  their 
specialty."  SebreJl  v.  Barrows.  36  W. 
Va.  212,  14  S.  E.  996. 
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Where  the  facts  and  circumstances 
shown  in  evidence  are  such  that  men 
in  general  arc  capable  of  comprehend- 
ing them,  forming  an  intelligent  opin- 
ion about  bhem,  and  drawing  their  own 
conclusions  therefrom,  then  the  opin- 
ion of  an  expert,  founded  upon  an 
hypothetical  state  of  facts,  is  inadmis- 
sible. Guarantee  Co.  v.  First  Nat. 
Bank,  95  Va.  480,  28  S.  E.  909. 

Test  of  Admissibility. — Where  the  in- 
quiry, however,  relates  to  a  subject 
which  does  not  require  peculiar  habits 
of  study  in  order  to  enable  a  man  to 
understand  it,  the  opinion  of  skilled  or 
scientific  witnesses  is  not  admissible. 
Overby  v.  Chesapeake,  etc.,  R.  Co.,  37 
W.  Va.  524,  16  S.  E.  813;  Welch  v. 
Insurance  Co.,  23  W.  Va.  288;  State  v. 
Musgrave,  43  W.  Va.  672,  28  S.  E.  813; 
State  V,  Hull,  45  W.  Va.  767,  32  S.  E. 
240;  State  v.  Perry,  41  W.  Va.  641,  24 
S.  E.  634.  **The  competency  of  expert 
testimony  in  a  particular  case  depends 
upon  the  question  as  to  whetiber  or  not 
any  peculis^r  knowledge,  science,  skill 
or  art,  not  possessed  by  ordinary  per- 
sons, is  necessary  to  the  determination 
of  the  matter  at  issue;  ♦  *  ♦  that 
expert  testimony  is  not  admissible  as 
to  matters  within  the  experience  or 
knowledge  of  persons  of  ordinary  in- 
formation, as  to  which  the  jury  arc 
competent  to  draw  their  own  infer- 
ences from  the  facts  given  in  evidence 
before  them,  without  extraneous  aid 
other  than  the  instructions  of  the  court 
upon  questions  of  law."  Hammond  v. 
Woodman,  41  Me.  177,  66  Am.  Dec. 
219,  228.  The  above  language  was  ap- 
proved in  Southern  R.  Co.  v,  Mauzy, 
98  Va.  692,  37  S.  E.  285. 

Hence,  if  the  facts  can  be  placed 
before  a  jury,  and  they  are  of  such  a 
nature  that  jurors  generally  are  just 
as  competent  to  form  an  opinion  in 
reference  to  them  and  draw  inferences 
from  them  as  witnesses,  then  the  opin- 
ions of  experts  can  not  be  received  in 
evidence.  Overby  v.  Chesapeake,  etc., 
R.   Co.,   37   W.   Va.   524,   16   S.   E.   813; 


Hood  V,  Maxwell,  1  W.  Va.  219  (price 
of  wheat). 
2.  Boundaries. 

See    the    title   BOUNDARIES,    vol 

2.  p.  607. 

In  an  action  of  ejectment,  the  ques- 
tion whether  the  land  in  controversy 
is  within  the  boundaries  claimed  by 
the  plaintiff's  declaration,  is  a  question 
of  fact  upon  which  witnesses  may  state 
their  knowledge,  but  upon  which  ex- 
perts may  not  express  opinions.  On 
such  question  expert  testimony  is  not 
admissible.  Holleran  v,  Meisel,  91 
Va.  143,  21  S.  E.  658. 

3.  Cancellation    of     Written     Instru- 

ments. 

See  the  title  RESCISSION,  CAN- 
CELLATION AND  REFORMA- 
TION. 

The  question,  whether  certain  words 
in  a  paper  have  been  cancelled,  is  a 
question  of  fact,  and  not  of  law;  and 
in  a  jury  case  it  is  to  be  decided  by 
the  jury,  and  not  by  the  court;  and 
evidence  of  experts  ought  not  to  be 
permitted  to  go  to  the  jury  in  such 
case.  If  the  case,  in  which  such  ques- 
tion arises,  is  one  in  which  there  is  no 
jury,  the  court  should  permit  the  evi- 
dence of  experts  to  be  he^rd  before 
deciding  such  question;  but  if  it  is 
entirely  clear  on  the  face  of  the  paper, 
that  certain  words  have  been  stricken 
out  and  cancelled,  then  as  the  evidence 
of  experts  could  not  possibly  change 
the  action  of  the  court,  the  refusal  of 
the  court  in  such  a  case  to  permit  such 
experts  to  be  examined  is  an  error 
not  prejudicial  to  the  party;  and  the 
action  of  the  court  ought  not  to  be 
reversed.  Beach  v.  O'Riley,  14  W. 
Va.  55. 

4.  Fire  Insurance. 

See  the  title  FIRE  INSURANCE. 

In  an  action  to  recover  on  a  policy 
of  fire  insurance,  it  was  right  to  ex- 
clude the  testimony  of  a  witness  upon 
the  question  of  increased  risk,  because 
it  does  not  appear  that  he  was  an  ex- 
pert  in    the   matter   to   which    he   was 
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called  to  testify,  even  if  the  opinions 
of  an  expert,  in  such  case,  were  proper. 
Bryan  v.  Peabody  Ins.  Co.,  8  W.  Va. 
605. 

«.  Fires, 

See  the  title  FIRES. 

In  an  action  against  railroad  com- 
pany for  damages  by  fire,  experts  tes- 
tified that  the  engine  was  new,  of  the 
best  make,  and  with  the  best  appliances, 
and  the  spark  arrester  the  best  in  use. 
It  was  also  proved  that  there  were  no 
combustible  substances  on  the  right 
of  way,  and  that  the  fire  did  not  start 
thereon,  but  on  adjoining  land.  Held, 
plaintiff  was  not  entitled  to  recover. 
Bernard  v.  Richmond,  etc.,  R.  Co.,  85 
Va.  792,  8  S.  E.  785. 

In  an  action  of  trespass  by  A  to  re- 
cover damages  for  the  burning  of  a 
stock  of  goods,  alleged  to  have  been 
caused  by  the  negligence  of  an  elec- 
tric company,  the  refusal  of  the  court 
to  allow  a  witness  to  answer  a  question 
propounded  to  him  as  an  expert,  was 
assigned  as  error.  "The  witness  was 
asked  on  one  day  of  the  trial,  whether 
or  not  a  certain  kind  of  fuse  was  in 
common  use,  and  answered  that  he  did 
not  know.  On  the  next  day  he  was  put 
upon  the  stand  and  asked  if  he  had 
made  inquiries  about  its  use,  and 
whether  or  not  he  could  make  any 
statement  in  addition  to  that  made  on 
the  day  before  as  to  the  fuse  being  in 
general  use  in  February,  1902.  This 
question  was  objected  to,  and  the 
court  refused  to  allow  it  to  be  an- 
swered, upon  the  ground  that  the  wit- 
ness' expert  knowledge  on  the  subject 
was  not  of  such  a  character  as  to  fit 
him  to  answer  the  question.  The 
court's  ruling  was  plainly  right." 
Richmond,  etc.,  R.  Co.  v.  Rublin,  102 
Va.  809,  47  .S.  E.  834. 

Burning  of  Wool. — The  opinion  of 
witnesses  as  to  whether  a  quantity  of 
wool  burned  could  have  been  com- 
pletely destroyed  in  the  burning  of  a 
building  of  a  certain  size,  is  not  ad- 
missible,   for    this    is    not    a    question 


which  requires  expert  testimony  to 
understand.  Welch  v.  Ins.  Co.,  23  W. 
Va.  288. 

6.  Foreign  Laws. 

See  the  title  FOREIGN  LAWS. 

A  priest  familiar  with  the  marriage 
laws  and  usages  of  a  foreign  jurisdic- 
tion, may  be  permitted  to  prove  them 
by  his  own  evidence.  Bird  v.  Com.,  21 
Gratt.  800. 

7.  Gaming. 

See  the  title  GAMING. 

On  the  trial  of  an  indictment  for 
gaming  "the  commonwealth  introduced 
a  witness — M.  J.  Griffin — and  asked 
him  to  explain  to  the  jury,  if  he  could, 
how  the  game  of  *keno'  was  played; 
thereupon  the  attorney  for  the  prisoner 
asked  the  witness  if  he  was  an  expert 
at  the  game  of  keno;  to  which  the 
witness  answered  no,  but  that  he  had 
played  it  twice,  and  seen  it  played  two 
or  three  times.  The  attorney  for  the 
commonwealth  then  asked  the  witness 
if  he  knew  how  the  game  was  played; 
to  which  the  witness  answered  that  he 
did;  and  then  the  said  attorney  asked 
the  witness  to  explain  to  the  jury  what 
he  knew  of  the  game;  and  thereupon 
the  prisoner  objected  to  the  witness 
stating  to  the  jury  what  he  knew  of 
the  game,  on  the  ground  that  the  wit- 
ness was  not  an  expert;  but  the  court 
overruled  the  objection,  and  allowed" 
the  witness  to  state  what  he  knew  of 
the  game;  to  which  ruling  of  the  court 
the  prisoner  excepted.  The  evidence 
objected  to  was  certainly  admissible. 
The  weight  of  it  was  of  course  a  sub- 
ject for  the  consideration  of  the  jury." 
Nuckolls  V.  Com.,  32  Gratt.  884. 

It  was  said:  "The  evidence  of  an  ex- 
pert, if  there  can  be  an  expert  in  such 
a  matter,  and  the  witness  was  not  in 
fact  such  an  expert,  still  his  evidence, 
to  the  extent  of  his  knowledge  on  the 
subject  which  he  explained,  was  ad- 
missible, and  it  was  uncontradicted  by 
the  evidence  of  any  expert  introduced 
as  a  witness  by  the  prisoner." 
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8-  Genuineness  of  Instrument 

See  the  title  MUNICIPAL,  STATE 
AND    COUNTY    SECURITIES. 

It  was  held,  in  Commonwealth  v. 
Weller,  82  V^.  721,  1  S.  E.  102,  that 
the  act  of  January  21,  1886,  forbid- 
ding expert  evidence  to  prove  the 
genuineness  of  any  instrument  made  by 
machinery,  etc.,  is  not  repugnant  to 
art.  1,  §  40,  of  the  United  States  Con- 
stitution, for  this  section  has  no  ap- 
plication whatever  to  rules  of  evidence 
prescribed  by  the  law-making  power 
of  the  state  to  govern  proceedings  in 
her  court.  See,  in  accord,  Newton  v. 
Com.,  82  Va.  647;  Com.  v.  Booker,  82 
Va.  964,  7  S.  E.  381;  Va.  Code,  §  412; 
Cornwall  v.  Com.,  82  Va.  644;  McGa- 
hey  V.  Com.,  85  Va.  519,  8  S.  E.  244; 
Laube  v.  Com.,  85  Va.  530,  8  S.  E.  246. 
9.  Medical  Experts. 

a.  In  General. 

When  it  is  proven  that  a  witness  is 
a  practicing  physician,  he  is  competent 
to  express  an  opinion,  as  an  expert, 
upon  a  medical  question.  Livingston 
V.  Com.,  14  Gratt.  592;  Barker  v.  Ohio 
River  R.  Co.,  51  W.  Va.  423,  41  S.  E. 
143. 

Where  the  conclusions  called  for  by 
an  hypothetical  question  from  a  med- 
ical man,  who  is  being  examined  as  hn 
expert,  depend  upon  facts,  the  eviden- 
tial weight  of  which  can  only  be  de- 
termined by  those  familiar  with  that 
specialty,  then  those  conclusions  may 
be  given  by  an  expert  in  such  specialty. 
Bowen  v.  Huntington,  35  W.  Va.  682, 
14  S.   E.  217. 

b.  In  Criminal  Prosecutions. 
(1)  Homicide. 

Upon  a  trial  for  homicide,  the  com- 
monwealth may  introduce  as  witnesses 
physicians  and  surgeons  to  give  their 
opinion  upon  a  stite  of  facts  testified 
to  by  themselves  or  other  witnesses, 
in  respect  to  a  wound  or  beating 
proved  to  -have  been  inflicted  on  the 
deceased,  as  to  whether  such  wound  or 
beating  would  be  a  cause  adequate  to 
produce  death,  or  was  the  actual  cause 


of  death;  but  the  questions  put  and  the 
answers  given  should  be  so  put  or 
given  as  not  to  elicit  or  express  an 
opinion  by  the  physician  on  the  credit 
of  the  witnesses  or  the  truth  of  the 
facts  testified  to  by  others.  Living- 
ston V.  Com.,  14  Gratt.  592.  See  State 
V.  Musgrave,  43  W.  Va.  672,  28  S.  E. 
813. 

Instrument  of  Infliction. — ^A  surgeon 
is  competent  to  state,  from  his  gen- 
eral knowledge  of  the  human  body,  and 
of  the  practice  and  principles  of  sur- 
gery, that  he  had  no  doubt  of  his  abil- 
ity to  form  a  correct  opinion  as  to  the 
difference  between  a  dirk  and  a  knife 
wound.    Mendum  v.  Com.,  6  Rand.  704. 

Insanity.— See  post,  "Weight  of  Ex- 
pert Testimony,"  I,  F;  "Nonexpert 
Opinion,"    II. 

Where  the  defense,  in  a  trial  for 
murder,  is  insanity,  it  is  competent  to 
ask  a  medical  expert  such  a  question  as 
this:  "Suppose  a  man  had  inherited  a 
predisposition  to  insanity,  would  great 
mental  anxiety,  loss  of  property,  or  the 
honor  of  one's  family,  and  losses  of 
other  kinds,  be  likely  to  develop  the 
disease?"  Dejarnette's  Case,  75  Va. 
867. 

(2)  Rape. 

Whether  a  person  with  a  wooden  leg 
is  incapacitated  from  kneeling,  or 
thereby  rendered  incapable  of  commit- 
ting an  offense  in  the  manner  charged, 
is  a  subject  matter  of  inquiry,  justify- 
ing the  introduction  of  expert  medical 
testimony,  to  assist  the  jury  in  arriv- 
ing at  a  correct  conclusion.  State  v. 
Perry,  41  W.  Va.  641,  24  S.  E.  634. 

Whether  criminal  charges  preferred 
by  a  female  patient  against  a  physician 
are  the  result  of  an  hallucination,  while 
under  the  influence  of  chloroform  and 
ether,  is  a  question  that  must  be  de- 
termined by  expert  medical  evidence, 
as  it  is  not  a  matter  of  ordinary  human 
experience  or  knowledge.  State  v. 
Perry,  41  W.  Va.  641,  24  S.  E.  634. 

But  a  medical  witness,  who  is  ex- 
amined as  an  expert  in  the  trial  of  an 
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indictment  for  rape,  after  stating  that 
he  had  been  called  upon  to  examine 
the  prosecutrix,  will  not  be  allowed  to 
express  the  opinion  to  the  jury  that 
no  girl  would  have  voluntarily  sub- 
mitted to  the  suffering  necessary  to 
have  brought  about  this  result,  because 
the  jury  is  just  as  capable  of  arriving 
at  this  conclusion  as  the  physician. 
State  V.  Hull,  45  W.  Va.  767,  32  S.  E. 
240. 

c.  In  Civil  Proceedings. 
(1)  Personal  Injuries. 

See  post,  "Damages,"  II,  B,  6. 

In  an  action  against  a  carrier  of  pas- 
sengers for  injuries  sustained  by  rea- 
son of  the  negligent  failure  of  the 
defendant  to  keep  its  depot  and  plat- 
form in  repair,  resulting  in  an  injury 
to  the  plaintiff,  it  was  held,  that  a 
physician  may  testify  as  an  expert  that 
in  his  opinion  the  plaintiff's  condition 
may  have  been  caused  by  a  shock,  a 
fall  or  anything  that  produces  a  shock 
to  the  spinal  column.  Barker  v,  Ohio 
River  R.  Co.,  51  W.  Va.  423,  41  S.  E. 
148,  citing  Bowen  v.  Huntington,  35 
W.  Va.  682,  14  S.  E.  217. 

In  an  action  to  recover  damages  for 
personal  injuries  inflicted  through  neg- 
ligence of  the  defendant,  it  is  not  error 
to  allow  the  attending  physician  to 
testify  as  to  the  probable  future  ef- 
fects of  the  injury;  nor  to  instruct  the 
jury  that,  in  assessing  damages,  they 
can  take  into  consideration  "such  as 
will  naturally,  reasonably  and  probably 
result  to  the  plaintiff  as  a  consequence 
of  his  injuries."  Norfolk,  etc.,  R.  Co. 
V,  Spratley,  103  Va.  379,  46  S.  E.  502. 

Proximate  Cause. — Where  a  party, 
suffering  from  paralysis,  institutes  an 
action  for  damages  against  a  city, 
claiming  that  the  disease  is  the  result 
of  injuries  inflicted  by  the  negligence 
of  the  city,  and  the  city  wishes  to  de- 
fend on  the  ground  that  it  is  the  result 
of  a  disease  of  long  standing,  it  is  com- 
petent for  a  medical  witness,  in  re- 
sponse to  an  hypothetical  question,  to 
state   his   conclusions  as  to   the   prox- 


imate cause  of  the   paralysis.     Bowen 

V.  Huntington,  35  W.  Va.  682,  14  S.  E. 

217. 

(2)  Life  Insurance. 

It  was  held,  in  Schwarzbach  v.  Pro- 
tective Union,  25  W.  Va.  622,  that  a 
question  asked  of  the  examining  phy- 
sician and  of  a  man  engaged  in  the  in- 
surance business  as  expert,  as  to  what 
would  be  the  cJaaracter  of  the  risk  of  a 
man's  life,  if  within  three  months  he 
had  a  hemorrhage  of  the  stomach,  was 
properly  not  allowed  to  be  put  or 
answered. 
d.  Harmless  Error. 

That  a  medical  expert  was  permitted 
to  express  an  opinion  upon  a  matter 
of  common  knowledge  is  harmless  er- 
ror. McCue  V.  Com.,  103  Va.  870,  49 
S.   E.  623. 

It  is  not  reversible  error  to  permit  a 
physician  to  give  his  opinion  as  to  the 
cause  of  a  diseased  condition  of  the 
human  body.  Barker  v.  Ohio  River  R. 
Co.,  51  W.  Va.  423,  41  S.  E.  148,  90 
Am.  St.  Rep.  806. 
10.  Negligence. 

a.  In  General. 

Where  the  facts  from  which  negli- 
gence is  to  be  inferred  are  within  the 
range  of  ordinary  human  experience, 
the  opinions  of  the  men  on  the  jury,  in 
the  eye  of  the  law,  are  better  than  those 
of  experts;  but  where  the  injury  in- 
volves questions  of  science  or  skill,  ex- 
pert evidence  is  admissible.  Partlett  v. 
Dunn,  102  Va.  459,  46  S.  E.  467. 

Engineers,  conductors,  and  others 
skilled  in  railroad  matters,  like  other 
experts,  are  not  allowed  to  give  their 
opinions  as  to  whether  ordinary  care 
or  prudence  has  been  exercised  in  the 
matter  in  controversy,  or  as  to  the 
competency  of  another  person  to  per- 
form his  duties.  Purkey  v.  Southern 
Coal,  etc.,  Co.  (W.  Va.),  50  S.  E.  755. 

b.  Master  and  Servant. 

See  generally,  the  title  MASTER 
AND  SERVANT. 

Custom  of  Witness. — In  an  action  by 
an  employee  to  recover  damages  from 
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his  employer  for  personal  injuries  re- 
sulting from  the  alleged  negligence  of 
the  latter  in  failing  to  provide  for  the 
plaintiff  a  reasonably  safe  place  in 
which  to  work,  and  reasonably  safe  and 
suitable  appliances  or  machinery  with 
which  to  work,  an  expert  witness  can 
not  give  his  own  practice  in  guying  up 
an  "A"  derrick,  rather  than  the  usual 
or  customary  manner  of  doing  such 
work.  Partlett  v.  Dunn,  102  Va.  459, 
46   S.   E.  467. 

Derrick. — In  an  action  by  an  em- 
ployee to  recover  damages  from  his 
employer  for  personal  injuries  resulting 
from  the  negligence  of  the  latter  in 
failing  to  provide  for  the  plaintiff  a 
reasonably  safe  place  in  which  to  work 
and  reasonably  safe  and  suitable  appli- 
ances or  machinery  with  which  to 
work,  it  was  held  that  expert  evidence 
was  admissible  to  show  the  usual 
method  of  putting  up  a  hoisting  ap- 
paratus, because  the  manner  in  which 
such  J^n  appliance  should  be  con- 
structed, placed  in  position,  and  fas- 
tened so  as  to  make  it  reasonably  safe 
and  suitable  for  the  work  to  be  done, 
is  not  within  the  range  of  the  expe- 
rience of  men  unskilled  in  the  use  of 
such  an  appliance.  Partlett  v,  Dunn, 
102   Va.   459,   46   S.    E.    467. 

Moving  Heavy  Wheels. — A  witness 
having  sufficient  knowledge  may  testify 
as  to  the  general  practice  of  machine 
shops  in  moving  large  wheels,  and  the 
comparative  safety  of  different  meth- 
ods, but  his  testimony  is  not  competent 
to  show  that  the  different  methods  of 
another  shop  are  better  than  those  of 
the  defendant.  Richmond  Locomo- 
tive Works  V.  Ford,  94  Va.  627,  27  S. 
E.  509. 

Loading  Cars. — But  witnesses  can 
not  express  an  opinion  as  to  the  best 
and  safest  mode  of  loading  car  wheels 
on  a  flat  car,  for  expert  testimony  is 
not  necessary  to  explain  or  elucidate 
such  a  matter,  since  the  question  of 
danger  or  safety  in  loading  car  wheels 
in  a  particular  mode  is  one  which  any 
person  of  common  intelligence  and  ob- 


servation can  as  readily  determine  as  a 
so-called  expert  Southern  R,  Co.  v. 
Mauzy,  98  Va.  692,  37   S.  E.   285. 

Explosives. — In  an  action  of  trespass 
on  the  case  to  recover  damages  for  per- 
sonal injuries  suffered  by  the  plaintiff 
while  working  in  the  defendant's  rock 
quarry,  and  alleged  to  have  been 
caused  by  their  negligence  in  setting 
off  a  blast,  it  was  held,  that  witnesses 
who  had  been  engaged  in  stone  quar- 
ries, drilling  holes  and  blasting  for 
many  years,  one  of  them  for  sixteen 
or  seventeen  years,  and  the  other  for 
twelve  or  fifteen  years,  and  who  had 
had  considerable  experience  in  unload- 
ing unexploded  blasts,  and  who  knew 
the  proper  method  of  doing  that  work, 
have  such  knowledge  as  entitles  them 
to  testify  as  experts  upon  the  subject 
upon  which  they  were  examined, 
though  neither  claimed  to  know  what 
was  the  method  in  general  use.  Lane 
Bros.  V.  Bauserman,  103  Va.  146,  48 
S.  E.  857. 

Thawing  Djmamite  before  Open 
Fire. — In  an  action  to  recover  dam- 
ages against  the  master  for  the  death 
of  the  plaintiff's  intestate  occasioned 
by  the  explosion  of  dynamite,  the  opin- 
ions of  scientific  experts  are  not  nec- 
essary upon  the  question  as  to  whether 
thawing  dynamite  before  an  open  fire 
is  safe  or  not.  "Scientific  experts  of  the 
highest  character  and  reputation  had 
testified  in  the  case  that  the  thawing 
of  dynamite  before  an  open  fire  in  the 
open  air  was  very  dangerous,  and  that 
there  were  cheap  appliances  for  thaw- 
ing it  which  greatly  decreased  the  dan- 
ger. Practical  experts,  railroad  build- 
ers, of  character  and  wide  experience, 
who  had  been  engaged  in  using  dy- 
namite for  many  years  in  the  building 
of  railroads  and  other  works  requiring 
the  use  of  powerful  explosives,  testified 
that  the  usual  and  common  method  of 
thawing  dynamite  was  before  an  open 
fire  in  the  open  air,  and  that  they  re- 
garded that  method  as  safe  and  the 
most  practicable,  and  had  known  very 
few  instances  in  which  injuries  had  re- 
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suited  from  dynamite  being  thawed  in 
that  manner.  If  the  view  of  the  scien- 
tific experts  were  to  prevail  with  the 
jury,  the  thawing  of  dynamite  before 
an  open  fire  in  the  open  air  was  gross 
negligence.  If  the  opinion  of  the  prac- 
tical experts  was  to  control,  that 
method  seemed  to  be  the  usual  and 
common  one  and  reasonably  safe.  The 
plaintiff  in  error,  if  it  requested  it,  had 
the  right  to  have  the  court  instruct  the 
jury  that  th-e  measure  of  ordinary  care 
imposed  upon  it  for  the  safety  of  its 
servants  in  the  use  of  dynamite,  was 
that  ordinary  care  which  reasonable 
and  prudent  men  would  and  do  exer- 
cise under  like  circumstances."  Bertha 
Zinc  Co.  V,  Martin,  93  Va.  791,  22  S. 
E.  869. 

c.  Streets  and  Sidewalks. 

See  the  title  STREETS  AND 
HIGHWAYS. 

The  question  of  what  is  "ordinary 
care,"  on  the  p^rt  of  a  city  in  keeping 
its  footways  in  a  reasonably  safe  con- 
dition, is  one  for  the  jury  to  pass  upon 
under  all  the  circumstances  of  the  case, 
the  age  of  the  plaintiff  being  one  of  the 
facts  considered,  and  csin  not  be  shown 
by  expert  testimony.  Roanoke  v,  Shull, 
97  Va.  419,  34  S.  E.  34. 

d.  Speed  and  Distance. 

Speed. — For  the  purpose  of  showing 
the  speed  at  which  a  train  was  moving 
at  the  time  of  an  accident,  employees 
of  the  railway  company  and  others, 
who  are  shown  from  their  previous 
eniployments  and  occupations  to  have 
had  frequent  opportunities  of  observing 
trains  in  motion,  are  competent  wit- 
nesses; the  weight  to  be  attached  to 
their  testimony  being  a  matter  for  the 
determination  of  the  jury  in  the  light 
of  all  the  circumstances.  Norfolk,  etc., 
R.  Co.  V.  Tanner,  100  Va.  379,  41  S. 
E.  721. 

But  in  a  West  Virginia  case,  it  was 
•held,  that  the  speed  of  a  passing  train 
is  not  a  question  of  science,  but  of  ob- 
servation, and  ^ny  one  possessing 
knowledge  of  time  and  distance  is  com- 


petent to  testify  in  relation  thereto. 
McVey  v.  Chesapeake,  etc.,  R.  Co.,  46 
W.  Va.  Ill,'  32  S.  E.  1012. 

Distance. — Expert  evidence  is  ad- 
missible to  determine  within  what 
space  a  car  running  under  certain  con- 
ditions may  be  stopped,  because  this 
is  a  subject  not  within  the  range  of 
common  experience  and  observation, 
but  involves  technical  and  peculiar 
knowledge  as  to  which  expert  evidence 
is  admissible.  Norfolk  R.,  etc.,  Co.  %\ 
Corletto,  100  Va.  355,  41  S.  E.  740. 

Expert  testimony  as  to  the  distance 
within  which  an  electric  car  could 
I  have  been  stopped  in  a  given  case, 
^  should  be  based  upon  the  operation  of 
cars  of  similar  construction  and  equip- 
ment, and  under  like  conditions.  Rich- 
mond Passenger,  etc.,  Co.  v.  Racks,  101 
Va.  487,  44  S.  E.  709. 

11.  Oil  and  Gas. 

See  the  title  MINES  AND  MINER- 
ALS. 

A  civil  engineer  of  twelve  years  ex- 
perience, with  sufficient  experience  in 
the  oil  fields  in  locating  the  position 
of  wells,  and  determining  the  elevation 
of  the  sand  at  the  point  where  wells 
were  to  be  drilled,  is  competent  to  tes- 
tify as  an  expert  for  the  purpose  of 
determining  locations  for  new  wells 
or  wells  to  be  drilled,  where  he  shows 
that  he  has  familiarized  himself  with 
the  oil  producing  rock,  etc.  "A  man 
does  not  necessarily  have  to  be  a  thor- 
j  ough  geologist  to  be  an  expert  in  mat- 
ters pertaining  to  the  production  of  oil, 
however  desirable  ^  knowledge  of  ge- 
ology may  be.  Practical  observation 
alone  will  make  an  expert  of  the  man 
of  good  common  sense  in  any  given 
line  of  business."  Ammons  v.  South 
Penn  Oil  Co.,  47  W.  Va.  610,  35  S.  E. 
1004. 

12.  Ships  and  Shipping. 

See  the  title  SHIPS  AND  SHIP- 
PING. 

Where  ^  witness  is  called  and  ex- 
amined as  an  expert  as  to  whether  a 
steamboat  was  properly  landed  for  the 
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purpose  of  discharging  a  passenger,  as 
to  what  officers  were  required  to  prop- 
erly man  such  a  boat,  it  must  not  only 
appear  that  the  witness  has  such 
knowledge  and  experience  in  reference 
to  the  subject  matter  under  considera- 
tion, but  that  he  is  acquainted  with  the 
class  and  dimensions  of  the  boat,  and 
the  character  and  condition  of  the 
river  and  the  shore  where  the  landing 
was  made,  or  has  heard  the  same  de- 
scribed by  witnesses  in  a  case,  before 
he  can  be  allowed  to  express  his  opin- 
ion as  an  expert.  Sebrell  v.  Barrows, 
5«  W.  Va.  212,  14  S.  E.  996. 

1^  Value. 

S«nf  post,  "Nonexpert  Opinion,"  II. 

It  seems  that  the  testimony  of  a  wit- 
ness is  inadmissible  to  prove  the  value 
of  wheat  per  bushel;  by  having  the 
price  of  flour  per  barrel  given  him, 
without  other  proof  that  such  person  is 
an  expert,  because  wheat  and  flour  are 
articles  of  such  universal  acquaintance 
and  use  in  this  country,  that  the  pre- 
sumption is  that  every  man  (not  proved 
to  the  contrary)  is  some  sort  an  expert 
in  thsit  matter,  but  this  is  probably  the 
extreme  limit  of  the  rule.  Hood  v. 
Maxwell,  1  W.  Va.  219. 

Eminent  Domain. — See  post,  "Dam- 
ages," II,  B,  6. 

Opinions  of  witnesses  not  personally 
acquainted  with  land  appropriated  for 
railroad  purposes,  are  not  admissible 
as  to  the  value  of  the  land  actually 
taken,  or  damages  to  the  residue,  it 
not  being  a  question  of  expert  evi- 
dence; but  a  person  so  acquainted  and 
conversant  with  the  land  may  state  the 
circumstances  and  respects  in  which 
the  land  is  prejudiced  or  benefited  by 
the  railroad,  and  may  then  express  his 
opinion  as  to  the  value  of  the  land  after 
completion  of  the  road  as  compared 
with  what  it  was  before.  Kay  v.  Glade 
Creek,  etc.,  R.  Co.,  47  W.  Va.  467,  35 
S.  E.  973. 
14.  Watercourses. 

See  post,  "Nonexpert  Opinion,"  II. 

Although  a  person  has,  all  his  life, 


been  familiar  with  the  effect  of  a  dam 
upon  the  channel  of  a  stream,  and  has 
twice  superintended  the  putting  up  of 
the  dam,  and  is  also  familiar  with  the 
effect  upon  the  channel  of  the  stream 
when  the  dam  is  washed  away,  but  who 
is  not  a  millwright  or  mechanic  of  any 
sort,  but  only  a  farmer  and  owner  of 
the  mill,  is  not  competent  to  give  evi- 
dence as  an  expert,  sis  to  the  effect  of 
a  dam  upon  a  stream  in  another  county 
thirty  miles  away.  Ellis  v.  Harris,  32 
Gratt.  684. 

In  an  action  of  trespass  on  the  case 
against  a  railroad  company  to  recover 
damages  for  the  failure  of  the  rail- 
road company  to  so  construct  its 
bridge  as  to  leave  ample  way  for 
the  passage  of  the  water,  so  as  to 
save  a  riparian  owner  from  overflow, 
by  reason  of  which  negligence  of  the 
defendant  backwater  is  caused  over- 
flowing the  premises  of  the  plaintiff 
and  causing  him  damage;  "The  plain- 
tiff stated  as  a  witness  that  his  mill  had 
two  French  burrs,  and  that  the  wheat 
burrs  were  cracked  stfter  the  freshet 
He  was  asked:  'Did  the  water  damage 
the  burrs?*  and  an^we^ed:  'I  think  it 
did.  They  were  soaked  in  the  water, 
and  I  had  never  seen  the  cracks  before.* 
I  incline  to  think  Taylor  an  expert,  and 
his  evidence  admissible  on  this  matter. 
Bird  V.  Com.,  21  Gratt.  800;  McCor- 
mick  V.  Hamilton,  23  Gratt.  561."  Tay- 
lor V.  Baltimore,  etc.,  R.  Co.,  33  W.  Va. 
39,   10   S.   E.   29. 

15.  Weight. 

A  witness  suflficiently  qualified  may 
express  his  opinion  as  to  weight.  Like 
questions  of  identity,  the  nature  of  the 
testimony  is  such  that  it  could  only  be 
given  as  his  opinion;  it  does  not  admit 
of  absolute  certainty.  It  is  not,  prop- 
erly speaking,  the  testimony  of  an  ex- 
pert, but  is  evidence  of  a  fact.  Mc- 
Cormick  z/.  Hamilton,  23  Gratt.  561. 

An  experienced  drover  of  hogs,  ac- 
customed to  butchering  and  weighing 
them,  who  was  present  when  the  hogs 
were  weighed,  and  saw  them  and  at- 
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tended  to  the  weighing  of  them,  may 
give  to  the  jury  his  opinion  as  to  the 
weight  of  each  hog.  McCormick  v, 
Hamilton,  23  Gratt.  561. 

D.     QUALIFICATION      OF      EX- 
PERTS. 
1.  Proof  of  Expertness  Required. 

Before  the  witness  will  be  admitted 
to  testify,  it  must  appear  that  he  has 
such  knowledge  and  experience  in  ref- 
erence to  the  subject  matter  under  in- 
vestigation, as  fits  him  to  answer  the 
question  more  accurately  than  a  per- 
son who  may  not  have  been  called  upon 
to  study  the  subject  or  to  obtain  or  ex- 
ercise any  skill  in  it.  Mendum  v. 
Com.,  6  Rand.  704  (physician);  Bird 
V.  Com.,  21  Gratt.  800  (priest),  ap- 
proved in  McKelvey  v,  Chesapeake, 
etc.,  R.  Co.,  35  W.  Va.  500,  14  S.  E. 
261  (locomotive  engineer);  McCor- 
mick V,  Hamilton,  23  Gratt.  561  (dro- 
ver); Ellis  V.  Harris,  32  Gratt.  684 
(farmer);  Richmond,  etc.,  R.  Co.  v. 
Rubin,  102  Va.  809,  47  S.  E.  834  (fires); 
Bryan  v.  Peabody  Ins.  Co.,  8  W.  Va. 
605  (fire  insurance);  Sebrell  v.  Bar- 
rows, 36  W.  Va.  212,  14  S.  E.  996  (ships 
and  shipping  —  steamboat  officers). 
By  thus  indicating  in  parenthesis  the 
subject  of  the  decision,  the  reader  may 
readily  find  by  the  analysis  where  the 
holding  in  each  case  cited  is  set  out. 

The  objection  to  the  evidence  of  wit- 
nesses given  as  expert  testimony, 
where  they  have  not  shown  themselves 
to  be  experts,  should  be  sustained. 
Ammons  v.  South  Penn  Oil  Co.,  47  W. 
Va.  610,  35  S.  E.  1004. 

The  record  should  show  that  the  wit- 
ness whose  opinion  was  asked,  pos- 
sessed such  knowledge  or  experience 
on  the  subject  as  qualified  him  to  tes- 
tify as  an  expert.  Norfolk  Ry.,  etc.,  Co. 
V.  Corletto,  100  Va.  355,  41  S.  E.  740. 

The  mere  expression  of  belief  by  a 
party  that  he  is  an  expert  is  not  suffi- 
cient to  constitute  him  such;  he  must 
further  testify  as  to  some  information, 
skill  or  experience  in  a  certain  line,  to 


bring  him  within  that  class.  Com.  v, 
Larkin,  88  Va.  422,  13  S.  E.  901. 

Must  Be  Skilled  in  That  Line.— An 
expert  must  be  specially  skilled  in  his 
line.  McKelvey  v.  Chesapeake,  etc., 
R.  Co.,  35  W.  Va.  500,  14  S.  E.  261. 

Railroad  Experts. — A  witness  is  not 
considered  an  expert,  though  possess- 
ing a  general  knowledge  of  the  man- 
agement of  railroads,  unless  he  has  a 
special  knowledge  of  that  branch  to 
which  he  is  called  to  speak.  McKel- 
vey V.  Chesapeake,  etc.,  fe.  Co.,  35  W. 
Va.   500,   14  S.   E.  261. 

Where  a  witness  states  that  he  has 
had  four  years  and  four  months*  experi- 
ence in  railroading,  part  of  the  time  as 
fireman  and  hostler,  and  that  he  has 
run  a  switch  engine  for  four  months, 
and  that  he  had  examined  wires  of  the 
description  in  question  on  about  seven 
diflFerent  roads,  he  is  not  qualified  to 
speak  as  an  expert  as  to  the  usual  way 
signal  wires  are  placed  on  the  lines  of 
railroads,  nor  to  give  his  opinion  as  to 
whether  wires  constructed  as  these 
were  could  be  regarded  as  reasonably 
safe  to  those  who  work  about  them. 
Because  he  shows  by  his  testimony  that 
he  had  never  put  up  such  wires,  and 
that  he  had  never  repaired  them,  but 
had  merely  seen  them  while  they  were 
being  put  up,  and  noticed  how  it  was 
done.  Overby  v.  Chesapeake,  etc.,  R. 
Co.,  37  W.  Va.  524,  16  S.  E.  813. 

Steamboat  Officers. — "The  proper 
conduct  and  management  of  a  steam- 
boat is  something  which  requires  skill 
and  experience,  and  it  is  not  every  one 
who  has  the  requisite  qualifications  to 
assume  and  properly  execute  the  du- 
ties of  a  master  of  a  steamboat.  In 
order  that  they  may  do  so,  the  law  re- 
quires that  they  shall  possess  the 
proper  qualifications,  and  that  they 
shall  submit  to  an  examination  and 
obtain  a  license,  so  that  the  lives,  limbs, 
and  property  of  individuals  may  not  be 
endangered  by  traveling  and  shipping 
upon  a  bont  under  the  control  and 
command   of   inexperienced   and   ineffi- 


S  Va— .'W 


786 


Expert  and  Opinion  Evidence 


cient  men.  In  addition  to  this,  after 
these  precautionary  measures  have 
been  adopted  to  provide  efficient  offi- 
cers to  man  such  vessels,  the  iaw  pro- 
vides a  remedy  for  injuries  sustained 
by  reason  of  the  negligence  of  such 
officers  in  the  performance  of  their 
duties;  and  when  the  question  of  neg- 
ligence is  properly  raised,  and  a  jury 
called  to  determine  whether  these  duties 
have  been  properly  performed,  before 
a  witness  is  allowed  to  express  his 
opinion  upon  the  question  as  to 
whether  the  boat  was  properly  man- 
aged in  making  a  particular  landing,  or 
carried  a  full  complement  of  officers  at 
the  time,  the  law  not  only  requires  that 
the  witness  should  be  competent  to 
speak  as  an  expert  (that  he  should  have 
the  knowledge  and  experience  with 
reference  to  the  matter  in  question 
which  would  enable  him  to  give  a  cor- 
rect opinion),  but  he  must  be  acquainted 
with  the  boat,  the  condition  of  the 
river  and  the  landing;  in  short,  the 
Facts  and  circumstances  surrounding 
the  transaction."  Sebrcll  v.  Barrows, 
36  W.  Va.  212,  14  S.  E.  996. 

Personal  Knowledge. — But  the  ex- 
pert witness  need  not  know  personally 
anything  of  the  facts  of  the  particular 
case.  McCormick  v.  Hamilton,  23 
Gratt.  561. 

Source  of  Knowledge.  —  Expert 
knowledge  may  be  derived  from  the 
study  of  a  profession  or  from  mental 
application,  as  in  the  case  of  a  surgeon 
who  derives  his  knowledge  from  the 
study  necessarily  incident  to  acquiring 
a  knowledge  of  his  profession.  Men- 
dum  V.  Com.,  6  Rand.  704. 

Knowledge,  to  qualify  one  to  speak 
as  an  expert,  may  be  derived  from 
study  or  experience.  McKelvey  v. 
Chesapeake,  etc.,  R.  Co.,  35  W.  Va. 
600,  14  S.  E.  261. 

t.    Degree  of  Ezpertness. 

The  rule  seems  to  be  that  an  expert 
need  not  have  all  the  knowledge  pos- 
sible for  one  in  his  class,  to  entitle  him 
to    speak,    but    may    testify    unless    it 


clearly  appears  that  he  was  not  quali- 
ified  at  all.  Richmond  Locomotive 
Works  V.  Ford,  94  Va.  627,  27  S.  E. 
509. 

3.  Hearing  and  Determination. 

I      When    the    opinion    of   an   expert   is 

j  offered  in  evidence,  and  it  is  objected 
to,  because  he  is  not  an  expert,  the 
court  may  hear  evidence  to  ascertain 
whether  he  is  so  or  not,  and  on  being 
satisfied  that  he  is  an  expert,  may  allow 
his  opinion  to  be  given  in  evidence. 
Mendum  v.  Com.,  6  Rand.  704;  Sebrell 

I  V.    Barrows,   36   W.   Va.   212,    14    S.    E. 

I  996. 

4.  Review  of  Discretion  of  Trial  Court. 
The  question  of  the   qualification   of 

a  witness  to  speak  as  an  expert  lies 
largely  in  the  discretion  of  the  trial 
court,  whose  judgment  will  not  be  re- 
versed unless  it  clearly  appears  that 
the  witness  was  not  qualified.  Lane 
Bros.  V.  Bauserman,  103  Va.  146,  48  S. 
E.  857;  Richmond  Locomotive  Works 
V.  Ford,  94  Va.  627,  27  S.  E.  509;  Savage 
V.   Bowen,   103  Va,   540,  49  S.   E.  668. 

The  question  of  the  qualifications  of 
a  witness  to  testify  as  an  expert  is 
largely  in  the  discretion  of  the  trial 
court,  and  although  it  is  not  altogether 
clear  that  the  witness  had  sufficient 
knowledge  upon  the  subject  to  be  con- 
sidered an  expert,  still  the  action  of 
the  trial  court  will  not  be  reversed  for 
admitting  such  testimony  unless  it 
clearly  appears  that  he  was  not  quali- 
fied. Richmond  Locomotive  Works  v. 
Ford,  94  Va.  027,  27  S.  E.  509. 

E.     EXAMINATION    OF    EXPERT 

WITNESSES. 
1.    In  General 

"The  principal  object  in  view  in  the 
examination  of  expert  witnesses  is  to 
elicit  from  them  opinions  or  conclu- 
sions drawn  from  the  facts,  rather  than 
the  facts  themselves."  This  species  of 
testimony  forms  in  this  respect  a  note- 
able  exception  to  well-established  rules 
of  evidence.  The  rules  governing  the 
introduction  of  this  species  of  testi- 
mony should  not,  therefore,  be  relaxed. 
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but  should  be  strictly  enforced  with 
the  greatest  caution  and  discrimina- 
tion. State  V.  Musgrave,  43  W.  Va. 
672,  28  S.  E.  813. 

Province  of  Jury  Jealousy  Ghiarded. 
— In  the  examination  of  expert  wit- 
nesses, the  questions  put  and  the  an- 
swers given  should  be  so  put  and  given 
as  not  to  elicit  an  opinion  by  the 
physician  or  other  expert  on  the  credit 
of  the  witnesses,  or  the  truth  of  the 
facts  testified*  to.  Livingston  v.  Com., 
14  Gratt.  592;  Kerr  v.  Lunsford,  31  W. 
Va.  659,  8  S.  E.  493;  McMechen  v.  Mc- 
Mechen,  17  W.  Va.  683;  Bowen  v. 
Huntington,  35  W.  Va.  682,  14  S.  E. 
217. 

The  object  of  all  questions  to  experts 
should  be  to  obtain  their  opinion  as 
to  matters  of  skill  or  science  which  are 
in  controversy,  and  qt  the  same  time, 
to  exclude  their  opinions  as  to  the  effect 
of  the  evidence  in  establishing  con- 
troverted facts.  State  v.  Musgrave,  43 
W.  Va.  672,  28  S.  E.  813. 

While  the  admission  of  the  opinions 
of  experts  necessarily  gives  rise  to  very 
nice  distinctions  between  facts  and 
findings,  it  nevertheless  does  not  annul 
the  rule  of  law  axiomatic  with  reference 
to  them,  as  well  as  to  all  witnesses,  that 
they  must  not  be  so  examined  as  to 
substitute  their  opinions  for  the  ver- 
dict, and  thus  completely  usurp  the  pe- 
culiar province  of  the  jury.  State  v. 
Hull,  45  W.  Va.  767,  32  S.  E.  240,  cit- 
ing 8  Ency.  PI.  &  Pr.  751. 

2.    Preliminary   Examination. 

"For  the  purpose  of  determining  the 
competency  of  the  witness,  a  prelim- 
inary examination  takes  place,  in  which 
the  witness  may  be  asked  to  state  his 
acquaintance  with  the  subject  matter  in 
reference  to  which  his  opinion  is  de- 
sired, and  what  he  has  done  to  qualify 
himself  as  an  expert  in  that  particular 
department  of  inquiry.  The  object  of  all 
testimony  in  courts  is  to  place  before 
the  jury  a  knowledge  of  facts  pertaining 
to  the  case  under  consideration,  and  it  is 
a  serious  departure  from  this  purpose 


ever  to  admit,  instead  of  actual  knowl- 
edge, mere  opinion,  however  correct  it 
may  properly  be;  and  therefore  opin- 
ion, if  admitted  at  all,  should  be  as 
nearly  approximated  as  possible  to  the 
actual  knowledge  of  fact  for  which  it 
is  substituted,  and  it  should  always  be 
required  of  an  expert  that  he  should  at 
least  be  sufficiently  acquainted  with  the 
subject  matter  of  his  testimony  to 
know  what  its  laws  are,  and  not  merely 
to  conjecture  or  to  have  an  idea  about 
it."  Sebrell  v.  Barrows,  36  W.  Va.  212, 
14  S.  E.  996;  Mendum  v.  Com.,  6  Rand. 
704. 

8.  Where  Expert  Is  Personally  Ac- 
quainted with  Facts. 
"Experts  are  generally  called  to  ex- 
press an  opinion  on  testimony  already 
before  the  jury;  for  instance,  to  say 
whether  on  a  given  state  of  facts  a 
man  was  sane  or  insane;  was  diseased 
.or  npt;  whether  a  wound,  examined  or 
described,  was  sufficient  to  cause  death; 
and  so  in  like  or  analogous  cases.  But 
here  the  witness  testified  to  a  fact  in 
the  cause  as  to  which  he  was  entirely 
competent  to  testify;  and  his  being 
called  an  expert,  and  being  previously 
examined  by  the  court  as  such,  did  not 
render  him  the  less  competent;  indeed, 
that  examination  only  showed  more 
plainly  his  capability  to  testify  intelli- 
gently and  satisfactorily  on  the  point  in 
question."  McCormick  v.  Hamilton,  23 
Gratt.  561,  577. 

4.   Hjrpothetkal  Questions. 

In  General — On  direct  examination 
the  questions  put  to  an  expert  must 
be  framed  hypothetically,  unless  there 
is  no  conflict  of  evidence  as  to  the 
facts,  or  unless  the  expert  is  person- 
ally acquainted  with  them.  State  v. 
Maier,  36  W.  Va.  757,  15  S.  E.  991. 

In  order  to  obtain  the  opinion  of  a 
witness  on  matters  not  depending  upon 
general  knowledge,  but  on  facts  not 
testified  to  by  himself,  either  the  wit- 
ness must  be  present  and  hear  all  of  the 
testimony,  or  the  testimony  must  be 
summed  up  in  the  question  put  to  him, 
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and  in  either  case  the  question  is  put 
to  him  hypothetically.  Sebrell  v.  Bar- 
rows,  36   W.   Va.  212,  14   S.   E.  996. 

Relevancy  Required. — Of  course,  it 
is  improper  to  propound  an  hypothet- 
ical question  which  is  foreign  to  the 
issue  and  irrelevant  to  the  testimony. 
Bowen  v.  Huntington,  35  W.  Va.  682, 
14  S.  E.  217. 

Recital  of  Facts. — When  a  medical 
witness  is  introduced  and  examined  as 
an  expert  it  is  proper  to  propound  to 
him  an  hypothetical  question,  reciting 
certain  facts  which  the  evidence  in  the 
cause  tends  to  prove,  and  such  recital 
need  not  contain  all  the  facts  which 
the  evidence  has  a  tendency  to  prove, 
but  counsel  may  embody  in  the  ques- 
tion such  facts  as  tend  to  support  his 
theory  of  the  case  in  order  to  elicit  the 
opinion  of  the  witness  based  upon  the 
testimony  of  other  witnesses  in  the 
cause,  or  upon  scientific  principles  ap- 
plied to  the  facts  so  testified  to.  Bowen 
V.  Huntington,  35  W.  Va.  682,  14  S.  E. 
217. 

Conflict  in  Evidence. — Although  an 
expert  may  have  heard  all  the  testi- 
mony in  the  case,  he  can  not  be  asked 
to  give  his  opinion,  based  merely  upon 
his  having  heard  such  testimony,  when- 
ever there  is  a  conflict  therein,  unless 
the  same  is  hypothetically  propounded 
to  him.  State  v.  Musgrave,  43  W.  Va. 
672,  28  S.  E.  813.  See  also.  State  v. 
Maier,  36  W.  Va.  757,  15  S.  E.  991. 

Doubtful  Facts. — An  expert  can  not 
be  asked  to  give  his  opinion  upon 
doubtful  i^cts  in  the  case  on  trial, 
which  remain  to  be  found  by  the  jury, 
but  a  similar  case  may  be  hypothetically 
put  to  him,  based  upon  the  evidence 
in  such  case.  State  v.  Musgrave,  43 
W.  Va.  672,  28  S.  E.  813. 

Hjrpothesis  Must  Be  Clearly  Stated. 
— The  opinion  of  medical  experts, 
founded  on  testimony  already  in  the 
case,  can  only  be  given  on  an  hypothet- 
ical case;  and  the  hypothesis  must  be 
clearly  stated,  so  that  the  jury  may 
know  with  certainty  upon  precisely 
what   state   of   assumed   facts   the    ex- 


pert bases  his  opinion.  Kerr  v.  Luns- 
ford,  31  W.  Va.  659,  8  S.  E.  493;  Mc- 
Mechen  v.  McMechen,  17  W.  Va.  683; 
Bowen  v.  Huntington,  35  W.  Va.  682, 
14  S.  E.  217. 

Assumption  of  Facts. — In  putting 
hypothetical  questions  to  expert  wit- 
nesses, counsel  may  assume  the  facts 
in  accordance  with  their  theory  of 
them;  it  is  not  essential  that  he  state 
the  facts  as  they  exist,  but  the  hy- 
pothesis must  be  based  on  a  state'  of 
facts  which  the  evidence  in  the  cause 
tends  to  prove.  The  very  meaning  of 
the  word  is  that  it  supposes  or  assumes 
something  for  the  time  being.  Kerr  v. 
Lunsford,  31  W.  Va.  659,  8  S.   E.   493. 

Knowledge  of  Other  Facts  by  Ex- 
pert. — Upon  a  trial  in  which  expert 
medical  testimony  is  competent  and 
proper,  the  physician  or  expert  may 
give  his  opinion  on  any  hypothetical 
state  of  facts  which  the  evidence  tends 
to  prove,  but  his  opinion  must  be  based 
upon  the  state  of  facts  as  testified  to 
by  himself  or  other  witnesses,  but  not 
upon  his  knowledge  of  other  facts  not 
testified  to  by  himself  or  others. 
Bowen  v,  Huntington,  35  W.  Va.  682, 
14  S.   E.  217. 

F.    WEIGHT  OF  EXPERT  TESTI- 
MONY. 
1.    In  General 

In  Wharton's  Law  of  Evidence  it  is 
said:  "When  expert  testimony  was 
first  introduced  it  was  regarded  with 
great  respect.  An  expert,  when  called 
as  a  witness,  was  viewed  as  the  repre- 
sentative of  the  science  of  which  he 
was  a  professor,  giving  impartially  its 
conclusions.  Two  conditions  have 
combined  to  produce  the  material 
change  in  this  relation.  In  the  first 
place,  it  has  been  discovered  that  no 
expert,  no  matter  how  incorrupt, 
speaks  for  his  science  as  a  whole.  Few 
specialties  are  so  small  as  not  to  be 
torn  by  factions;  and  often  the  smaller 
the  specialty  the  bitterer  and  the  more 
inflaming  and  distracting  are  the  ani- 
mosities  by   which   these   factions  are 
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possessed.  Peculiarly  is  this  the  case 
in  matters  psychological,  in  which  there 
is  no  hypothesis  so  monstrous  that  an 
expert  can  not  be  found  to  swear  to 
it  on  the  stand,  and  to  defend  it  with 
vehemence  when  off  the  stand.  *  *  * 
In  the  second  place,  the  retaining  of 
experts,  by  a  fee  proportioned  to  the 
importance  of  their  testimony,  is  now, 
in  cases  in  which  they  are  required,  as 
customary  as  is  the  retaining  of  law- 
yers. No  court  would  take  as  authority 
the  sworn  statement  of  the  law  given 
by  counsel  retained  on  a  particular  side, 
for  the  reason  that  the  most  high- 
minded  men  are  so  swayed  by  an  em- 
ployment of  this  kind  as  to  lose  the 
power  of  impartial  judgment;  and  so 
intense  is  this  conviction,  that  there  is 
no  civilized  community  in  which  the 
reception  of  a  present  from  a  suitor 
does  not  only  disqualify  but  disgrace 
a  judge.  Hence  it  is,  that,  apart  from 
the  partisan  spirit  more  or  less  com- 
mon to  experts,  their  utterances,  now 
that  they  have  as  a  class  become  the 
retained  agents  of  parties,  have  lost 
all  judicial  authority,  and  are  entitled 
only  to  the  weight  which  a  sound  and 
cautious  criticism  would  award  to  the 
testimony  itself.  In  adjusting  this 
criticism,  a  large  allowance  must  be 
made  for  the  bias  necessarily  belong- 
ing to  men  retained  to  advocate  a  cause, 
who  speak  not  as  to  fact  but  as  to 
opinion,  and  who  are  selected  on  all 
moot  questions,  either  from  their  prior 
advocacy  t)f,  or  from  their  readiness  to 
adopt,  the  opinion  to  be  proved.  In 
this  sense  we  may  adopt  the  strong 
language  of  Lord  Campbell,  thjvt 
'skilled  witnesses  come  with  such  a 
bias  on  their  minds  to  support  the 
cause  in  which  they  are  embarked  that 
hardly  any  weight  should  be  given  to 
their  evidence.' "  Quoted  in  Ware  v. 
Starkey,  80  Va.  191. 

The  testimony  of  experts  is  not  en- 
titled to  any  greater  weight  as  a  mat- 
ter of  law  than  that  of  other  witnesses, 
unless  it  appears  that  the  expert  has 
had  better  means  and  opportunities  of 


knowing  whereof  he  speaks  than  the 
nonprofessional  witness,  otherwise  it  is 
to  receive  only  such  weight  and  credit 
as  the  jury  deem  it  entitled  to  when 
viewed  in  connection  with  all  the  cir- 
cumstances. Ward  V.  Brown,  53  W.  Va. 
227,  44  S.  E.  488,  citing  and  explaining 
many  Virginia  and  West  Virginia  cases. 

In  Thompson  on  Trials,  §  2429,  the 
true  rule  concerning  expert  testimony 
is  said  to  be  that  "the  testimony  of 
experts  is  to  be  considered  like  any 
other  testimony — is  to  be  tried  with 
the  same  tests,  and  is  to  receive  just 
as  much  weight  and  credit  as  the  jury 
deem  it  entitled  to  when  viewed  in 
connection  with  all  the  circumstan- 
ces." Quoted  in  Ward  v.  Brown,  53  W. 
Va.   227,  44   S.   E.   488. 

The  following  language  was  used  in 
one  West  Virginia  case:  "The  pro- 
priety and  necessity  of  confining  ex- 
pert witnesses,  in  delivering  their  tes- 
timony, to  the  strict  legal  rules 
governing  the  admission  of  such  evi- 
dence, is  apparent  when  it  is  consid- 
ered that  the  testimony  of  witnesses 
of  this  character,  and  their  opinions 
derived  from  peculiar  opportunities  of 
study  and  practical  experience,  neces- 
sarily have  peculiar  weight  with  the 
jury."  State  v.  Musgrave,  43  W.  Va. 
672,  28  S.  E.  813. 

Illustrations. — An  illustration  of  this 
principle  is  that  it  is  proper  to  tell  the 
jury  that,  in  estimating  the  value  of 
the  testimony  of  an  expert,  it  is  proper 
to  consider  his  means  of  knowledge 
and  his  opportunities  to  know 
whereof  he  speaks.  Ward  v.  Brown, 
53    W.    Va.    227,   44    S.    E.    488. 

Expert  testimony,  except  under 
special  circumstances,  is  entitled  to 
only  such  weight  as  the  jury  may  deem 
it  entitled  to  when  viewed  in  connec- 
tion with  all  the  evidence  and  circum- 
stances; and  it  is  error  to  instruct  the 
jury  that  the  evidence  of  physicians 
testifying  as  experts  only  on  the  trial 
of  an  issue  devisavit  vel  non  is  entitled 
to  great  weight.  Ward  v.  Brown,  53 
W.  Va.  227,  44  S.  E.  488. 
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S.  Execation  of  Deed. 

**The  testimony  of  witnesses  who 
were  present  at  the  factum  of  a  deed, 
is  more  to  be  relied  on  than  the  opin- 
ion of  other  witnesses  based  upon  facts 
which  may  be  true,  and  yet  not  be  the 
result  of  unsoundness  of  mind."  Bev- 
erley V,  Walden,  20  Gratt.  147;  Porter 
V.  Porter,  89  Va.  118,  15  S.  E.  500; 
Beckwith  v.  Butler,  1  Wash.  224;  Jar- 
rett  V.  Jarrett,  11  W.  Va.  584;  Buckey 
V.  Buckey,  38  W.  Va.  168,  18  S.  E.  383. 

3.    Insanity. 

a.  In  General. 

Any  one  who  has  watched  with  care 
the  trial  of  an  issue  of  insanity  before 
a  jury  knows  that  expert  testimony 
proper,  based  on  long  hypothetical 
questions,  and  their  still  longer  and 
sometimes  still  more  hypothetical  an- 
swers, as  we  often  see  it  griven  in,  is 
in  a  manner  worthless,  and  only  tends 
or  seems  to  darken  counsel,  especially 
when  appearing  as  antagonists  on  their 
respective  sides  of  the  issue.  Hiett  v. 
Shull,  36  W.  Va.  563,  15  S.  E.  146. 

b.  Notaries. 

The  evidence  of  a  notary,  taking  the 
acknowledgment  of  a  deed,  who  is  also 
a  competent  physician  and  expert  as 
to  mental  diseases,  that  the  grantor 
was  competent  to  execute  it,  is  en- 
titled to  very  great  weight.  Farns- 
worth  V.  Noffsinger,  46  W.  Va.  410,  33 
S.  E.  246;  Buckey  v.  Buckey,  38  W.  Va. 
168,  18  S.  E.  383.  Sec  also,  Delaplain 
V.  Grubb,  44  W.  Va.  612,  30  S.  E.  201. 

c    Physicians. 

"In  no  case  decided  by  this  court,  or 
the  court  of  last  resort  of  Virginia,  has 
it  ever  been  held,  that  purely  expert 
testimony  is  entitled  to  great  weight, 
or  that  the  evidence  of  physicians  tes- 
tifying as  experts  only,  is  entitled  to 
such  weight.  We  are  truly  told  there 
were  giants  on  the  Virginia  bench  when 
the  rule  laid  down  in  these  West  Vir- 
ginia cases  was  first  announced,  but 
they  never,  in  a  single  instance,  ap- 
plied it  to  purely  experts  evidence.  It 
was  first  announced  in  Burton  v,  Scott, 


3  Rand.  399,  decided  as  early  as  1825. 
In  that  case  Drs.  Cabell  and  Stevens 
were  the  physicians,  who  testified,  the 
former  having  been  the  family  physi- 
cian, and  the  latter  a  personal 
acquaintance  of  the  testator,  and 
it  does  not  appear  from  the  report 
that  a  single  hypothetical  question  was 
put  to  either  of  them.  In  Parramorc 
V.  Taylor,  11  Gratt.  220,  the  physicians 
testifying  had  both  been  family  physi- 
cians of  the  testator.  In  Simmerman 
V.  Songer,  29  Gratt,  9,  the  testifying 
physicians  had  been  regular  attending 
physicians  of  testatrix  for  many 
years.  In  Cheatham  v.  Hatcher,  30 
Gratt.  56,  the  physician  who  tes- 
tified, had  evidently  been  attend- 
ing the  testatrix  professionally  at 
the  time  the  will  was  executed.  In 
Montague  v,  Allen,  78  Va.  592,  Drs. 
Harris  and  McGuire  had  attended  the 
testatrix  in  her  last  illness,  the  former 
regularly  and  the  latter  on  a  special 
occasion,  and  Dr.  Cunningham  had 
known  her  and  testified  from  personal 
knowledge.  In  Shacklett  v.  Roller,  97 
Va.  639,  34  S.  E.  492,  Dr.  Hopkins, 
who  testified,  had  been  the  family 
physician  of  the  testator.  The  princi- 
ple of  law  deducible  from  any  case  is 
to  be  determined  by  what  has  been 
decided.  Hence,  to  learn  the  meaning 
of  language  used  in  a  headnote,  it 
must  be  read  in  connection  with  the 
opinion.  So  reading  the  Virginia  and 
West  Virginia  cases,  it  is  ascertained 
that  it  has  never  been  decided  that 
purely  expert  testimony  is  entitled  to 
great  weight  as  matter  of  law."  Ward 
V.  Brown,  53  W.  Va.  227,  44  S.  E. 
48«. 

"Evidence  of  physicians  as  to  testa- 
mentary capacity  is  entitled  to  greater 
weight  than  that  of  nonprofessional 
persons,  provided  they  have  had  per- 
sonal observation  and  knowledge  of 
the  person  whose  mental  capacity  is 
in  question.  Otherwise  it  is  not. 
Rule  on  this  subject  announced  in  Jar- 
rett V.  Jarrett,  11  W.  Va.  584;  Kerr  v, 
Lunsford,  31  W.  Va.  659,  8  S.  E.  493; 
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and  Nicholas  v.  Kershner,  20  W.  Va. 
255,  examined  and  explained.  In  this 
case  two  of  the  physicians  were  with 
the  testator  at  the  time  of  his  alleged 
unsoundness  of  mind  and  testified 
from  personal  knowledge  of  his  condi- 
tion, while  the  other  three  testified  as 
experts  and  without  any  personal 
knowledge  whatever  of  the  matter  in 
controversy.  It  is  important  to  note 
here  that  in  the  cases  in  which  this  in- 
struction has  been  heretofore  ap- 
proved, the  physicians  who  testified  i 
all  had  some  personal  knowledge  of 
the  condition  of  the  person  whose ! 
sanity  was  in  question.  They  were ' 
not  only  personally  acquainted  with 
him  but  had  prescribed  for  him  or 
talked  with  him  with  the  view  of  as- 
certaining his  mental  condition.  That 
this  is  an  important  distinction  which 
the  court  should  have  noted  in  its  in- 
struction appears  from  the  case  of 
Harrison  v.  Rowan^  3  Wash.  580, 
where  it  held,  that  when  several  phy- 
sicians, as  experts,  give  their  testimony 
on  a  question  of  mental  capacity,  the 
court  may  properly  tell  the  jury  that 
the  opinion  of  the  physician  who  at- 
tended the  testator  in  his  last  illness 
is  entitled  to  more  regard  than  that 
of  the  others."  Ward  v.  Brown,  53  W. 
Va.  227,  44  S.   E.  488. 

Rogers  on  Expert  Testimony  says, 
at  §  204:  "We  have  seen  in  the  pre- 
ceding section  that  courts  have  as- 
serted that  the  opinions  of  physicians 
on  questions  of  mental  capacity  are  en- 
titled to  greater  weight  than  those  of 
ordinary  witnesses.  An  examination 
of  those  cases,  however,  shows  that 
the  opinions  of  medical  men  are  con- 
sidered entitled  to  greater  weight  than 
the  opinions  of  nonprofessional  per- 
sons, provided  the  physicians  have  had 
personal  observation  and  knowledge, 
of  the  person  whose  capacity  is  the 
matter  in  issue."  A  critical  examina- 
tion of  the  language  used  in  Jarrett 
V.  Jarrett,  11  W.  Va.  584,  shows  that 
it  is  open  to  construction.  It  says 
**the    evidence    of    physicians    ♦    *    * 


is  entitled  to  great  weight."  They 
sometimes  testify  as  experts  and  some- 
times from  personal  knowledge.  The 
language  used  does  not  say  which  kind 
of  testimony  from  physicians  is  enti- 
tled to  such  weight  The  latter  is  the 
only  kind  found  in  any  of  the  cases. 
Does  not  that  make  it  clear  that  no 
other  kind  is  meant?  Can  it  be  said 
that  the  court  decided  a  matter  not 
submitted  to  it?  Ward  v.  Brown,  53 
W.  Va.  227,  44  S.  E.  488. 

In  accordance  with  this  rule  it  was 
held  to  be  error  to  instruct  the  jury, 
that  the  evidence  of  physicians  testify- 
ing as  experts  only,  on  questions  of 
mental  capacity,  is  entitled  to  great 
weigkf.  Ward  v.  Brown,  53  W.  Va, 
227,  44  S.   E.  488. 

The  opinion  of  a  witness,  as  to  the 
sanity  of  a  person,  depends,  for  its 
weight,  on  the  capacity  of  the  witness 
to  judge,  and  his  opportunity.  Physi- 
cians are  considered  as  occupying  a 
high  grade  on  such  questions,  both  be- 
cause they  are  generally  men  of  culti- 
vated minds  and  observation,  and  be- 
cause, from  the  course  of  their  educa- 
tion and  pursuits,  they  are  supposed 
to  have  turned  their  attention  more 
particularly  to  such  subjects,  and 
therefore,  to  be  able  to  discriminate 
more  accurately;  especially  a  physician 
who  has  attended  the  patient  through 
the  disease,  which  is  supposed  to  have 
disabled  his  mind.  Burton  v.  Scott,  3 
Rand.  399.  Opinion  of  Carr,  J.; 
Cheatham  v.  Hatcher,  30  Gratt.  56; 
Montague  v.  Allan,  78  Va.  592.  Com- 
pare Ward  V.  Brown,  53  W.  Va.  227, 
44  S.  E.  488. 
4.   Questions  of  LpHw  and  Fact. 

See  generally,  the  title  EVIDENCE, 
ante,   p.   295. 

The   weight    of   expert    testimony   is 
for    the    consideration     of     the     jury. 
Nuckolls  V.  Com.,  32  Gratt.  884. 
G.   ORDER   OF  PROOF. 

See  generally,  the  title  ORDER  OF 
PROOF. 

Expert  testimony  should  not  be  al- 
lowed after  the  parties  have  announced 
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that  they  are  through,  or  after  the  case 
has  been  submitted  to  the  jury,  ex- 
cept under  very  extraordinary  circum- 
stances, and  for  good  cause.  Bertha 
Zinc  Co.  V.  Martin,  93  Va.  791,  22  S. 
E.   869. 

IL  Nonexpert  Opinioii. 

A.  DEFINITION  OF  NONEXPERT 
TESTIMONY, 

Some  difficulty  arises  in  defining 
what  is  opinion  evidence,  in  its  prac- 
tical application. 

We  have  seen  that  what  a  witness 
describes  as  personally  observed  is,  in 
philosophical  truth,  merely  his  infer- 
ence from  sensations  felt,  and  that 
there  is  no  evidence  which  is  not  to 
this  extent  presumptive.  In  other 
words,  all  testimony  is  to  opinions. 
But  the  witness  alone  is  competent  to 
form  an  opinion  as  to  the  causes  of 
his  sensations  of  this  class.  So,  when 
he  speaks  to  his  opinions  on  this  class 
of  facts,  he  and  his  hearers  alike  term 
his  opinions  facts.  But  an  opinion 
which  the  jurors  are  in  a  situation  to 
draw  as  well  as  he  will  be  drawn  by 
them;  and,  though  he  should  also  have 
formed  his  opinion,  he  will  not  be  per- 
mitted to  state  what  it  is.  Taylor  v. 
Baltimore,  etc.,  R.  Co.,  33  W.  Va.  39, 
10  S.   E.  29. 

In  Whart.  Crim.  Ev.,  §  457,  it  is 
stated:  "That  a  witness*  opinion  is  ad- 
missible is  a  settled  rule,  though  much 
difficulty  exists  as  to  the  meaning  of 
the  term.  What  is  opinion?  'Did  A. 
shoot  B.?'  C,  a  bystander,  answers: 
*My  opinion  is  that  he  did.  I  saw  the 
pistol  aimed.  I  heard  the  report.  I 
saw  the  flash.  I  saw  B.  fall  down,  as 
I  supposed,  dead.  From  all  this  I 
infer  that  A.  shot  B.'  This  is  all  in- 
ference on  the  part  of  the  witness,  yet 
it  is  admissible."  Quoted  in  Taylor  v. 
Baltimore,  etc.,  R.  Co.,  33  W.  Va.  39, 
10   S.   E.   29. 

B.  ADMISSIBILITY   OF    NONEX- 
PERT  TESTIMONY. 

1.   In  General. 

No    principle   of   law   is   better    set- 


tled than  that  the  opinions  of  witnesses 
are,  in  general,  inadmissible,  and  that 
witnesses  can  testify  to  facts  only,  and 
not  to  opinions  or  conclusions  based 
upon  the  facts,  for  to  allow  the  witness 
to  draw  conclusions  or  inferences  frem 
testimony,  would  be  to  allow  him  to 
usurp  the  province  of  the  jury  which 
is  so  jealously  guarded  by  all  courts  of 
this  country.  Southern  R.  Co.  v. 
Mauzy,  98  Va.  692,  37  S.  E.  285;  Han- 
riot  V,  Sherwood,  82  Va.  1;  Taylor  v. 
Baltimore,  etc.,  R.  Co.,  33  W.  Va.  39, 
10  S.  E.  29;  State  v.  Musgrave,  43  W. 
Va.  672,  28  S.  E.  813;  State  v.  Welch, 
36  W.  Va.  690,  15  S.  E.  419;  Sulphur 
Mines  Co.  v.  Thompson,  93  Va.  293,  25 
S.  E.  232;  House  v.  House,  102  Va.  235, 
46  S.  E.  299;  Hall  v.  Lyons,  29  W.  Va. 
410,  1  S.  E.  582;  Randolph  v.  Adams,  2 
W.  Va.  519. 

The  opinions  of  witnesses  are  never 
to  be  received  if  all  the  facts  can  be 
ascertained  and  made  intelligible  to  the 
jury,  or  if  it  is  such  as  men  in  general 
are  capable  of  comprehending  and  un- 
derstanding. State  V.  Musgrave,  43  W. 
Va.  672,  28  S.  E.  813;  Tyler  v.  Sites. 
90  Va.  539,  19  S.  E.  174;  Guarantee  Co. 
V.  First  Nat.  Bank.  95  Va.  480,  28  S. 
E.  909;  Douglass  v.  Ohio  River  R.  Co., 
51  W.  Va.  523,  41  S.  E.  911. 

The  opinion  of  a  witness,  who  neither 
knows  nor  can  know  more  about  the 
subject  matter  than  the  jury,  and  who 
must  draw  his  deductions  from  facts 
already  in  the  possession  of  the  jury, 
is  not  admissible.  Overby  v.  Chesa- 
peake, etc.,  R.  Co.,  37  W.  Va.  524,  16 
S.    E.   813. 

But  though  opinion  evidence  as  a 
general  rule,  is  not  admissible,  still 
when  the  facts  are  such,  that  it  is  mani- 
festly impossible  to  present  them  to 
the  jury  with  the  same  force  and  clear- 
ness as  they  appeared  to  the  observer, 
then  opinion  is  admissible  as  to  the 
conclusions  and  inferences  to  be  drawn 
therefrom.  Tyler  v.  Sites,  90  Va.  .539, 
19  S.  E.  174;  Cropp  v.  Cropp,  88  Va. 
753,   14   S.   E.   529;   State  v.  Welch,  36 
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W.  Va.  690,  15  S.  E.  419;  State  v.  Mus- 
grave,  43  W.  Va.  672,  28  S.  E.  813. 

Opinions  on  Imperfectly  Explainable 
Facts. — "There  are  classes  of  facts 
which,  while  they  may  be  observed 
with  sufficient  accuracy  and  fullness  to 
constitute  a  just  foundation  for  an 
opinion,  can  be  only  imperfectly  nar- 
rated. In  reason,  the  inference  which 
a  witness  draws  from  a  series  of  ob- 
served facts  of  this  sort  must  be  help- 
ful to  a  jury  required  to  embody  in 
a  verdict  their  opinion  upon  them.  The 
adjudications  on  questions  of  this  class 
are  to  a  considerable  extent  conflict- 
ing; many  of  them  are  obscure,  and 
various  points  are  unsettled;  but,  on 
the  whole,  the  doctrine  of  reason  is 
that  also  of  the  books,  the  result  being 
that  in  these  cases  the  witness  is  to 
relate  the  facts  as  fully  and  exactly  as 
he  can,  and  add  his  conclusion  from  all 
he  saw  and  heard,  as  the  only  practi- 
cable method  of  supplying  the  neces- 
sary imperfections  of  the  narration." 
Taylor  v.  Baltimore,  etc.,  R.  Co.,  33 
W.  Va.  39,  10  S.  E.  29;  State  v,  Welch, 
36  W.  Va.  690,  15  S.  E.  419;  McCor- 
mick  V.  Hamilton,  23  Gratt.  561;  Han- 
riot  V.  Sherwood,  82  Va.  1. 

Experts  may  give  their  opmions 
upon  questions  of  identity,  velocity, 
distances  and  the  like,  because  such 
questions  usually  depend  upon  a  variety 
of  circumstances  which  are  incapable 
of  being  presented  with  their  proper 
force  and  significance  to  any  but  the 
observer.  Tyler  v.  Sites,  90  Va.  539, 
19  S.  E.  174;  State  v.  Welch,  36  W.  Va. 
690,  15  S.  E.  419;  Norfolk,  etc.,  Ry.  Co. 
V.  Tanner,  100  Va.  379,  41  S.  E.  721. 

2.    Aee. 

It  is  inadmissible  to  ask  a  witness 
his  opinion  as  to  the  age  of  another 
from  his  appearance.  Valley  Mutual 
Life  Ass'n  v,  Teewalt,  79  Va.   421. 

8.  Appearance,  Conduct  and  Demeanor. 

A  witness  can  not  give  his  opinion, 
in  an  action  against  a  railroad  for  kill- 
ing a  person  walking  on  its  trafcks, 
whether  there  was  enough  in  the  de- 


ceased's appearance  to  indicate  to  the 
engine  man  that  he  was  bereft  of  his 
faculties,  for  this  is  a  question  for  the 
jury  to  determine  for  themselves  upon 
the  facts  of  the  case,  and  not  upon  the 
opinions  of  witnesses.  To  allow  a  wit- 
ness to  give  his  opinion  as  to  another's 
mental  condition  is  a  very  different 
thing  from  allowing  him  to  say  what, 
in  his  opinion,  some  one  else  ought  to 
have  thought.  Tyler  v.  Sites,  90  Va. 
539,  19  S.  E.  174. 

Depression  in  Bed. — A  witness  may 
give  his  opinion  that  a  depression  in 
a  bed  was,  from  its  shape  and  appear- 
ance, caused  by  the  head  of  a  person; 
he  having  seen  and  examined  it.  State 
V.  Welch,  36  W.  Va.  690,  15  S.  E.  419. 

4.  Bloodstains. 

See  the  title  BLOODSTAINS,  vol, 
3,  p.  503. 

A  witness  may  give  his  opinion  that 
stains  seen  by  him  are  bloodstains,  and 
that  a  certain  large  stain  seen  by  him 
upon  bedclothing  was  the  stain  of  a 
pool  of  blood.  State  v.  Welch,  36  W. 
Va.  690,  15  S.  E.  419.  See  also.  State 
V.  Baker,  33  W.  Va.  319,  10  S.  E.  639. 

5.  Boundaries. 

The  opinion  of  a  surveyor  as  to  the 
location  of  a  certain  tract  of  land, 
where  he  does  not  mention  a  single 
fact  to  enable  the  court  to  determine 
the  location  of  the  land  in  question,  but 
merely  says  that  he  is  satisfied  as  to 
its  identity,  is  clearly  insufficient  to 
locate  the  land  in  question,  because  it 
amounts  to  nothing  more  than  the 
opinion  of  a  witness.  Moreover,  the 
purpose  of  evidence  is  to  satisfy  the 
court  and  not  the  witness.  Randolph 
V.   Adams,   2  W.   Va.   519. 

Where  witnesses  admit  that  they  can 
not  identify  a  tract  of  land  from  the 
entries  or  memoranda  in  the  books  of 
patents,  deeds  and  other  documentary 
evidence,  they  can  not  give  it  as  their 
opinion  that  it  is  included  in  the  bound- 
aries of  the  land  in  dispute,  for  this  is 
not  knowledge,  nor  is  it  the  statement 
of  a  fact,  but  merely  an  opinion,  and 
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hence  inadmissible.     HoUeran  v.  Mci- 
sel,  91  Va.  143,  21  S.  E.  658. 

8.   Damages. 
In  Eminent  Domain  Proceedings. — 

See  ante,  "Value,"  I,  C,  13. 
•  "There  is  no  objection  to  taking  the 
opinion  of  witnesses  as  to  either  the 
amount  of  damages  or  as  to  the  amount 
of  the  benefit.  It  is  the  usual  practice 
in  this  state  and  Virginia,  and  though 
not  approved  in  some  states,  it  is  ap- 
proved in  many  states.  See  Vandine 
V.  Burpee,  13  Mete.  288;  Brainard  v. 
Boston,  etc.,  R.  Co.,  12  Gray  407; 
Swann  v.  Middlesex,  101  Mass.  173; 
Jacksonville,  etc.,  R.  Co.  v.  Caldwell, 
21  111.  75;  Cairo,  etc.,  R.  Co.  v.  Wool- 
sey,  85  111.  370;  Snyder  v.  Western 
Union  R.  Co.,  25  Wis.  60;  Deedrick  v. 
Northwestern  Union  R.  Co.,  47  Wis. 
662;  Snow  v.  Boston  &  M.  R.,  65  Me. 
230.  We  deem  it  unobjectionable." 
Railroad  Co.  v.  Foreman,  24  W.  Va. 
662. 

In  the  trial  of  a  case  where  a  rail- 
road is  seeking  to  condemn  lands  for 
its  track,  it  is  not  an  error,  for  which 
the  appellate  court  would  reverse,  that 
the  circuit  court  permitted  a  witness 
to  answer  the  following  question 
against  the  protest  of  the  railroad 
company:  "State  what  in  your  opin- 
ion would  be  a  fair  compensation  for 
the  damages  to  the  residue  of  the  tract 
beyond  the  peculiar  benefits,  which  will 
be  derived  in  respect  to  residue  from 
the  work  to  be  constructed."  Railroad 
Co.  V.  Foreman,  24  W.  Va.  662. 

Diversion  of  Watercourses. — In  an 
iction  for  damages  for  diverting  water, 
a  witness  may  state  from  facts  within 
his  knowledge,  what,  in  his  opinion, 
was  the  amount  of  damages  suffered  by 
the  plaintiff  because  of  such  diversion 
of  the  water;  and  to  authorize  the  giv- 
ing of  such  opinion  it  is  not  necessary 
that  the  party  be  an  expert.  Har- 
greaves  v,  Kimberly,  26  W.  Va.  787. 

In  an  action  by  a  riparian  owner  to 
recover  damages  for  the  overflowing  of 
the    plaintiff's   land,    alleged    to    have 


been  caused  by  an  insufficient  water- 
way under  the  defendant's  bridge,  the 
opinion  of  the  plaintiff,  as  to  whether 
any  damage  would  have  been  done,  if 
certain  alterations  had  not  been  made 
in  the  bridge,  is  incompetent.  Taylor 
V.  Baltimore,  etc.,  R.  Co.,  33  W.  Va. 
39,  10  S.  E.  29. 

Future  Damages. — A  witness  in  an 
action  for  damages  for  diverting  water, 
can  not  state,  from  facts  within  his 
knowledge,  what  in  his  opinion  will  be 
the  future  damages  to  the  plaintiff  from 
the  act  of  the  defendant.  Hargreaves 
V.  Kimberly,  26  W.  Va.  787;  Rogers  v. 
Coal  River  Boom  &  Driving  Co.,  39 
W.  Va.  272,  19  S.   E.  401. 

Personal  Injuries. — See  ante,  "Ex- 
pert  Evidence,"   I. 

In  Watson  on  Personal  Injuries,  § 
604,  p.  720,  it  is  said:  "An  exception 
to  the  rule  excluding  opinion  evidence 
exists  where  it  is  desired  to  show  by 
properly  qualified  experts  the  nature 
or  extent  of  the  plaintiff's  injuries,  and 
their  probable  permanency  or  the  re- 
verse. *There  is,'  indeed,  it  has  been 
said,  *no  evidence  other  than  that  of 
experts  by  which  courts  and  juries  can 
determine  whether  a  disease  or  an  in- 
jury has  or  can  be  permanently  cured, 
or  what  its  effect  will  be  upon  the 
health  and  capability  of  the  injured 
person  in  the  future.'  It  is  competent, 
therefore,  for  the  physician  who  at- 
tended the  plaintiff  during  the  period 
of  treatment  for  the  injuries  received, 
to  give  his  opinion  as  to  the  effect  of 
the  injuries  received  by  the  plaintiff 
upon  his  future  condition,  or  to  state 
from  his  experience  and  medical 
knowledge  the  probability  of  the  re- 
currence of  inflammation  in  an  injured 
muscle.  And  a  physician  may  also 
testify,  in  a  general  way,  that  there  is 
a  probability  that  certain  conditions, 
caused  by  the  injuries  and  shown  to 
exist  at  the  time  of  the  trial,  will  pro- 
duce more  serious  results  in  the  fu- 
ture, or  may  be  requested  to  express 
his  opinion  as  to  the  probable  effect  of 
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the  injuries  on  the  plaintiff's  general 
health,  or  may  be  asked  whether,  in 
his  opinion  on  the  facts  shown,  if  cer- 
tain conditions  exist  two  years  after 
the  accident,  they  will  probably  be  per- 
manent." Quoted  in  Norfolk  R.,  etc., 
Co.  t'.  Spratley,  103  Va.  379,  46  S.  E. 
502. 

It  was  held,  in  Lawson  v.  Conaway, 
37  W.  Va.  159,  16  S.  E.  564,  in  an  ac- 
tion against  a  physician  for  malprac- 
tice, that  the  testimony  of  a  witness 
that  he  was  "well  acquainted  with  the 
physical  ability  of  the  plaintiff  to  per- 
form manual  labor,  both  before  and 
since  the  breaking  of  his  arm,  that  he 
was  an  ablebodied  man  before  the  in- 
jury, and  that  since  the  injury  he  could 
perform  no  more  than  one-half  a  man's 
work,  and  that  the  witness  and  plaintiff 
were  both  farmers,  and  lived  near  to- 
gether," is  competent,  and  ought  not 
to  have   been  excluded. 

7.  Divorce. 

In  a  suit  by  a  husband  against  his 
wife  for  divorce  a  mensa  et  thoro  upon 
the  ground  that  she  had  attempted  to 
take  his  life  and  he  had  reasonable 
ground  to  fear  serious  bodily  hurt,  the 
opinion  of  witnesses,  that  from  their 
knowledge  of  the  character  or  reputa- 
tion of  the  parties,  they  did  not  believe 
that  the  husband  could  with  safety  co- 
habit with  his  wife,  is  inadmissible. 
House  V.  House,  102  Va.  235,  46  S.  E. 
299. 

8.  Fences  and  Cattle  Ghiards. 
See  the  title  RAILROADS. 
Opinion   is   not  competent  upon  the 

question  whether  a  railroad  should  be 
fenced  at  a  certain  place.  Douglass  v. 
Ohio  River  R.  Co.,  51  W.  Va.  523,  41 
S.  E.  911. 

"Evidence  of  mere  opinions  of  wit- 
nesses was  given  to  show  that  such 
cattle  guards  was  necessary.  I  do  not 
think  this  was  £^dmissible.  'If  the  facts 
can  be  placed  before  a  jury,  and  they 
are  of  such  nature  that  jurors  generally 
are  just  as  competent  to  form  opinions 
in  reference  to  them  and  draw  infer- 


ences from  them  as  witnesses,  then  the 
opinion  of  experts  can  not  be  received 
in  evidence  as  to  such  facts.  The  opin- 
ion of  a  witness,  who  neither  knows 
nor  can  know  more  about  the  subject 
than  the  jury,  and  who  must  draw  his 
deduction  from  facts  already  in  pos- 
session of  the  jury,  is  not  admissible.' 
It  can  not  be  claimed  that  the  evidence 
of  Vosburg  was  admissible  under  the 
law  above  stated,  found  in  Overby  v. 
Chesapeake,  etc.,  R.  Co.,  37  W.  Va. 
524,  16  S.  E.  813.  Vosburg's  evidence 
was  not  admissible  as  an  expert. 
Opinions  of  other  witnesses  as  to  ne- 
cessity of  cattle  guards  was  not  ad- 
missible." Douglass  V.  Ohio  River  R. 
Co.,  51  W.  Va.  523,  41  S.  E.  911. 

C.    Fires. 

See  the  title  PI  RES. 

A  witness  who  has  testified  touching 
a  fire  near  the  right  of  way  of  a  rail- 
road company,  can  not  be  asked 
"whether  he  saw  anything  from  which 
the  fire  could  have  started  except  the 
railroad,"  as  the  question  is  not  only 
leading  and  suggestive,  but  calls  for  a 
mere  opinion  of  the  witness.  Norfolk, 
etc.,  R.  Co.  V.  Briggs,  103  Va.  105,  43 
S.   E.   521. 

IC.    Identity. 

See  the  title  IDENTITY. 

In  General. — A  nonexpert  may  give 
his  opinion  upon  questions  of  identity, 
because  such  questions  usually  depend 
upon  a  variety  of  circumstances  which 
are  incapable  of  being  presented  with 
their  proper  force  and  significance  to 
any  but  the  observer.  Tyler  v.  Sites, 
90  Va.  539,  19  S.  E.  174. 

"It  is  sufficient  to  say  that  upon 
questions  of  identity  it  is  competent 
to  the  witness  to  give  his  opinion;  the 
grounds  upon  which  it  rests  being  al- 
ways open  to  the  investigation  of  the 
adverse  party.  When  the  witness 
states  that  the  prisoner  at  the  bar  is 
the  same  person  seen  on  a  particular 
occasion,  he  is  giving  his  opinion;  and 
when  he  undertakes  to  describe  the 
dress  and  appearance  of  the  prisoner, 
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it  is  still  an  opinion.  The  weight  to 
which  it  is  entitled  depends  upon  his 
integrity,  his  intelligence,  his  accuracy 
and  means  of  observation."  Jordan  v. 
Com.,  25  Gratt.  943. 

A  witness  who  testifies  that  he 
knows  the  person  in  question  may  be 
asked  his  belief  as  to  the  identity  of 
such  person.  It  is  not  a  case  of  "ex- 
pert testimony,"  but  depends  upon  the 
observation  and  knowledge  of  the  par- 
ticular witness  in  the  given  case,  to  go 
to  the  jury  for  what  it  is  worth,  no 
matter  what  his  science,  skill,  or  ex- 
perience may  be  in  the  matter  of  iden- 
tifying persons.  State  v.  Harr,  38  W. 
Va.  58,  17  S.  E.  794,  citing  Hopper  v. 
Com.,  6  Gratt.  684. 

On  the  trial  of  an  indictment  for 
robbery,  where  a  witness  gives  a  de- 
scription of  the  robbers  received  from 
the  wife  of  the  prosecutor  a  few  min- 
utes after  the  occurrence,  and  he  states 
that  he  pursued  the  parties  and  found 
the  prisoner  and  another,  at  a  place 
he  describes,  the  commonwealth's  at- 
torney may  ask  him  whether  the  pris- 
oner and  the  other  person  corre- 
sponded on  that  night,  in  dress  and 
appearance,  with  two  of  the  men  de- 
scribed by  the  wife  of  the  prosecutor, 
under  the  rule  that  it  is  competent  for 
a  witness  to  give  his  opinion  as  to 
identity.    Jordan  v.  Com.,  25  Gratt.  943. 

11.   Insanity. 

See   ante,  "Expert   Evidence,"   I. 

In  General. — On  questions  of  insan- 
ity, a  witness,  who  is  not  an  expert,  is 
allowed  to  express  his  opinion  where 
he  has  personal  knowledge  of  the  facts 
on  which  his  opinion  is  based.  State 
V.  Maier,  36  W.  Va.  757,  15  S.  E.  991. 

Appearance  as  Indicating  Insanity. — 
Where  witnesses  are  examined  by  the 
state  in  rebuttal  on  the  question  of  in- 
sanity, who  have  had  transactions  with 
the  prisoner,  and  have  known  him 
well  for  months  and  years,  immedi- 
ately preceding  the  killing,  the  prose- 
cution may  ask  such  witnesses  whether 
or   not   they   had   ever   observed   any- 


thing about  the  prisoner,  or  what  he 
said  or  did,  that  indicated  insanity. 
State  V.  Maier,  36  W.  Va.  757,  15  S 
E.  991. 

Weight  of  Evidence.  —  See  post, 
"Weight     of     Nonexpert     Testimony,*' 

11.  C. 

12.  Malpractice. 

See  the  title  PHYSICIANS  AND 
SURGEONS. 

In  an  action  against  a  physician  for 
malpractice,  a  witness  testified  that  he 
was  "well  acquainted  with  the  physical 
ability  of  the  plaintiff  to  perform  man- 
ual labor,  both  before  and  since  the 
breaking  of  his  arm;  that  the  said 
plaintiff,  before  the  injury,  was  a 
strong,  ablebodied  man;  that  since  he 
has  been  hurt  the  plaintiff  has  been 
able  to  perform  no  more  than  one-half 
a  man's  work;  that  witness  had  worked 
with  plaintiff  both  before  the  arm  was 
broken  and  since;  that  witness  and 
plaintiff  were  both  farmers,  and  lived 
near  together."  This  testimony  was 
competent,  and  ought  not  to  have  been 
excluded.  "It  is  the  expression  of  nei- 
ther an  opinion  nor  a  conclusion,  but 
a  fact  going  to  show  the  inability  to 
work  on  the  part  of  the  plaintiff,  as 
compared  with  his  former  condition, 
and  was  relevant  and  proper.  In  the 
form  given,  it  was  certainly  not  very 
valuable  testimony,  but  that  was  for 
the  jury.  Its  relevancy  and  compe- 
tency were  unquestionable.  1  Greenl. 
Ev.,  §  440."  Lawson  v.  Conaway,  37 
W.  Va.  159,  16  S.  E.  564,  18  L.  R.  A. 
627,  38  Am.  St.  Rep.  17. 

13.  Personal  Injuries. 

See   ante,  "Expert  Evidence,"   I. 

Fact  of  Negligence. — In  an  action  for 
personal  injuries,  witnesses  can  not  be 
allowed  to  express  their  opinions  as 
to  whether  the  locality  at  which  the 
injury  was  inflicted  was  dangerous  or 
not.  Childress  v.  Chesapeake,  etc.,  R. 
Co.,  94  Va.  186,  26  S.  E.  424;  White- 
laws  V,  Sims,  90  Va.  588,  19  S.  E.  113; 
Young  V.  Earner,  27  Gratt.  96. 

A  nonexpert  witness  can  not  express 
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an  opinion  as  to  the  probability  of  an 
accident  under  a  different  and  hypo- 
thetical state  of  facts.  Norfolk,  etc., 
R.  Co.  V.  Suffolk  Lumber  Co.,  92  Va. 
413,   23   S.    E.   737. 

In  an  action  to  recover  damages  for 
personal  injuries  alleged  to  have  been 
sustained  by  reason  of  the  incompe- 
tency of  a  mine  boss,  it  is  error  to 
admit  the  opinions  of  witnesses  as  to 
such  incompetency.  Purkey  v.  South- 
ern Coal,  etc.,  Co.  (W.  Va.),  50  S. 
E.  755. 

A  question  "If  there  had  been  any 
signal  post,  with  signals  and  a  watch- 
man, as  the  contract  requires,  and  as 
is  now  there,  could  there  have  been 
iny  accident  on  that  occasion?"  is  inad- 
missible, on  the  ground  that  it  calls  for 
an  expression  of  a  mere  opinion  upon 
the  part  of  a  witness  as  to  a  conclu- 
sion upon  an  hypothetical  state  of  facts. 
Norfolk,  etc.,  R.  Co.  v.  Suffolk  Lum- 
ber Co.,  92  Va.  413,  23  S.  E.  737. 

Damages. — See  ante,  "Damages,"  II, 
B.  6. 

14.  Speed,  Duration  and  Distance. 

See  ante,  "Expert  Evidence,"   I. 

A  nonexpert  may  express  an  opinion 
as  to  speed,  duration  and  distance,  be- 
cause such  questions  usually  depend 
upon  a  variety  of  circumstances  which 
are  incapable  of  being  presented  with 
their  proper  force  and  significance  to 
any  but  the  observer.  McKelvey  v. 
Chesapeake,  etc.,  R.  Co.,  35  W.  Va. 
.500,  14  S.  E.  261;  Tyler  v.  Sites,  90 
Va.  539,  19  S.  E.  174. 

The  speed  of  a  passing  train  is  not  a 
question  of  science,  but  of  observation, : 
and  anyone  possessing  knowledge  of  I 
time  and  distance  is  competent  to  tes- 
tify in  relation  thereto.  McVey  v.  | 
Chesapeake,  etc.,  R.  Co.,  46  W.  Va.  j 
111,  32   S.   E.   1012.  I 

15.  Tendency  of  Evidence. 

The  opinion  of  a  witness  as  to  the ! 
tendency  of  evidence  before  a  coroner, , 
is  inadmissible.  Whitehurst  v.  Com.,  j 
79  Va.  556. 


16.  Value. 

See  ante,  "Expert  Evidence,"  I.  See 
the  title  EVIDENCE,  ante,  p.  295. 

A  nonexpert  may  express  an  opinion 
as  to  value.  McKelvey  v.  Chesapeake, 
etc.,  R.  Co.,  35  W.  Va.  500,  14  S.  E. 
261,  citing  Hargreavcs  v,  Kimberly,  26 
W.   Va.    787. 

In  Criminal  Cases.— "When  it  be- 
came essential,  in  the  progress  of  the 
trial,  to  fix  the  value  of  certain  secu- 
rities, witnesses  should  have  been 
brought  forward  to  testify  as  to  facts 
within  their  own  knowledge,  and  to 
permit  a  witness  to  give  his  opinion 
upon  the  question  at  issue  upon  infor- 
mation derived  from  his  correspond- 
ence with  others,  was  violative  of  the 
most  fundamental  principle  of  evi- 
dence. Even  in  a  civil  case  it  would 
have  been  inadmissible."  Wadley  v. 
Com.,  98  Va.  803,  35  S.  E.  452. 

In  Eminent  Domain  Proceedings.— 
The  opinions  of  persons  residing  near 
the  property,  and  who  have  known  it 
for  a  considerable  period  of  time, 
though  not  dealers  in  real  estate,  nor 
specially  informed  as  to  prices,  are  ad- 
missible evidence  on  the  question  of 
its  value.  Guyandotte  Valley  R.  Co. 
V.  Buskirk  (W.  Va.),  50  S.  E.  521. 

Opinions  of  witnesses  as  to  the  value 
of  property  before  and  after  an  injury, 
are  admissible  as  evidence  in  a  proceed- 
ing to  ascertain  the  compensation  to 
be  paid  the  landowner.  Kay  v.  Glade 
Creek,  etc.,  R.  Co.,  47  W.  Va.  467,  35 
S.  E.  973;  Blair  v.  Charleston,  43  W. 
Va.  62,  26  S.  E.  341,  35  L.  R.  A.  852; 
Railroad  Co.  v.  Foreman,  24  W.  Va. 
662;  Hargreaves  v.  Kimberly,  26  W. 
Va.  787;  Ellis  v.  Harris,  32  Gratt.  684. 

Opinions  of  witnesses  as  to  the  value 
of  property  before  and  after  a  change 
in  a  street's  grade,  are  admissible  as 
evidence  in  actions  against  municipal 
corporations  for  damages  flowing  from 
such  change.  Blair  v.  Charleston,  43 
W.  Va.  62,  26  S.  E.  341,  35  L.  R.  A. 
852,  64  Am.   St.   Rep.   837. 

Value  of  Goods. — In  an  action  to  re- 
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cover  the  value  of  a  stock  of  goods 
destroyed  by  fire,  it  is  not  error  to 
allow  the  owner,  in  the  absence  of 
better  evidence  of  value,  to  give  to  the 
jury  an  estimate  of  the  total  amount 
of  his  pui-chases  since  he  occupied  the 
location  at  which  he  was  at  the  time 
of  the  fire,  and  his  annual  sales  from 
the  same  date;  nor  to  allow  a  witness 
to  give  his  valuation  of  the  stock  de- 
stroyed, based  upon  a  cursory  view 
the  day  before  the  fire,  not  made  with 
any  purpose  of  valuation,  nor  any  ex- 
pectation of  being  thereafter  called  on 
to  estimate  their  worth;  nor  is  it  error 
to  allow  a  witness  to  state  his  estimate 
of  the  value  of  the  stock  seen  at  the 
store  two  days  before  the  fire.  While 
such  evidence  is  of  little  value,  still  it 
is  admissible.  The  owner  is  often  un- 
able to  produce  direct  evidence  of 
value,  and  he  can  only  be  required  to 
prove  value  by  the  best  evidence  at- 
tainable. Norfolk,  etc.,  R.  Co.  v. 
Briggs,  103  Va.  1G5,  48  S.  E.  521. 

Market  Value. — It  was  held,  in 
James  v.  Adams,  16  W.  Va.  245,  that 
the  opinions  of  dry  goods  merchants 
are  admissible  to  prove  the  market 
value  of  a  remnant  of  dry  goods,  at  the 
time  the  party  agreed  to  accept  it,  al- 
though they  are  not  acquainted  with 
the  particular  stock  of  goods,  but  who 
testify  to  the  per  cent,  they  have  de- 
preciated, on  the  ground  that  they  con- 
sist of  the  less  saleable  portion  of  the 
goods,  and  because  they  are  injured  by 
being  kept  a  considerable  time  in  a 
store. 

17.  Watercourses. 

See  ante,  "Expert  Evidence,"  I. 

In  an  action  of  trespass  on  the  case 
against  a  railroad  company  to  recover 
damages  caused  by  the  overflow  of 
the  plaintiff's  premises  during  a  freshet, 
which  overflow  was  caused  by  a  bridge 
over  a  river  on  the  defendant's  right 
of  way,  it  was  held,  that  an  answer  to 
the  following  question  was  opinion 
evidence  and  inadmissible  under  the 
general  rule:     "State,  as  to  your  opin- 


ion, observation,  or  otherwise,  if  those 
piers  had  been  in  the  condition  they 
were  before  the  addition  was  made  to 
them,  and  before  the  loose  rock  was 
tumbled  in  around  the  bottoms  of  the 
abutments,  would  the  freshet  that  oc- 
curred at  that  time  have  overflowed 
your  land  to  have  done  the  damage 
that  it  did,  or  to  have  done  any  dam- 
age?" Taylor  v,  Baltimore,  etc.,  R. 
Co.,  33  W.  Va.  39,  10  S.  E.  29. 

And  this  because,  "Wharton  says 
that,  as  to  matters  concerning  which 
]  the  jury  can  themselves  form  opinions, 
\  witnesses  can  not  state  opinions  which 
do  not  themselves  involve  the  facts 
from  which  they  are  drawn.  The 
question  propounded  to  Taylor  called 
for  his  opinion  or  conclusion,  based  on 
facts  or  circumstances  to  him  known, 
about  a  material  matter  in  issue,  viz., 
whether  the  additions  to  the  abutments 
did  him  damage;  and  upon  the  matter 
the  jury  could  draw  on  opinion  just 
as  well  as  Taylor,  as  it  was  not  of  such 
nature  that  they  could  not  form  an 
opinion  on  it.  It  may  be  said  he  had 
peculiar  knowledge  of  the  bridge  and 
i  the  stream  at  the  bridge  and  on  his 
premises  as  before  and  as  after  those 
additions,  and  should  therefore  give  his 
opinion;  but  the  fact  remains  that  he 
is  asked  for  what  is  and  can  be  only 
his  opinion,  and  that  drawn  from  facts 
capable  in  their  nature  of  being  pre- 
sented to  the  jury,  and  on  which  they 
could   readily  pass." 

C.     WEIGHT     OF      NONEXPERT 

TESTIMONY. 
1.  In  General. 

The  opinion  of  a  witness,  although 
he  be  a  surveyor,  unsupported  by  other 
evidence,  as  to  the  identity  of  a  tract 
of  land,  unless  he  also  states  some  fact 
or  facts  to  enable  the  court  to  deter- 
mine the  location  of  the  tract,  is  clearly 
insufficient  to  enable  the  court  to  lo- 
cate the  land.  "The  purpose  of  evi- 
dence is  to  satisfy  the  court  and  not 
the  witness.  It  seems  to  me  that  this 
evidence  was  clearly  insufficient  to  lo- 
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cate  the  land  in  question,  as  it 
amounted  to  nothing  more  than  the 
opinion  of  the  witness.  Thornton  v, 
Thompson,  6  Gratt.  121."  Randolph 
V.  Adams,  2  W.  Va.  519. 

8.  As  to  Insanity. 

In  General. — The  mere  opinions  of 
witnesses,  not  experts,  as  to  sanity  and 
competency  to  do  a  given  act,  are  of 
little  weight,  unless  based  on  facts 
which  give  good  reason  for  such  opin- 
ions; and,  if  the  facts  are  frivolous  or 
unimportant,  the  opinions  of  such  wit- 
nesses, based  upon  them,  are  of  little 
weight.  Farnsworth  v.  Noffsinger,  46 
W.  Va.  410,  33  S.  E.  246;  Jarrett  v.  Jar- 
rett,  11  W.  Va.  584;  Dower  v.  Church, 
21  W.  Va.  64;  Kerr  v.  Lunsford,  31  W. 
Va.  659,  8  S.  E.  493. 

The  opinions  of  witnesses,  who  have 
long  been  acquainted  with  a  testator 
and  have  had  peculiar  advantages  of 
knowing  as  to  his  capacity,  are  admis- 
sible in  a  suit  to  set  aside  a  will;  but 
except  in  the  case  of  experts,  their  tes- 
timony is  entitled  to  little  weight  un- 
less founded  on  facts,  because  such 
evidence  is  a  mere  matter  of  opinion, 
and  is  generally  conflicting.  Whitelaws 
V.  Sims,  90  Va.  588,  19  S.  E.  113;  Young 
V.  Earner,  27  Gratt.  96. 

The  evidence  of  his  neighbors  of 
sound    judgment    and    fair    powers    of 


observation,  who  have  known  him  long 
and  well,  and  who  have  had  occasion 
to  observe  or  test  the  vigor  of  his 
mental  faculties,  and  who  can  give  the 
facts  upon  which  their  impressions 
and  opinions  are  based,  is  ordinarily 
the  reliable  evidence  in  such  cases. 
Hiett  V.  Shull,  36  W.  Va.  563,  15  S.  E. 
146. 

The  evidence  of  nonprofessional  wit- 
nesses, as  to  the  sanity  of  a  party, 
whom  they  have  approached  on  busi- 
ness, is  clearly  admissible,  and  entitled 
to  great  weight,  where  they  give  the 
grounds  upon  which  they  base  their 
opinions.  Fishburne  v.  Ferguson,  84 
Va.  87,  4  S.  E.  575,  cited  in  Cropp  v, 
Cropp,  88  Va.  753,  14  S.  E.  529. 

Means  of  Knowledge. — Where  non- 
professional witnesses  are  conversant 
with  the  life  of  the  person  whose  san- 
ity is  drawn  in  question,  his  disposition 
and  habits,  and  have  long  been  on 
terms  of  familiar  intercourse  with  hini, 
their  testimony  is  regarded  as  being 
entitled  to  greater  weight  than  thai  of 
scientific  witnesses  who  have  not  haH 
such  opportunities  of  forming  an  opin- 
ion; nor  docs  its  value  depend  upon 
the  number  of  the  witnesses,  but  upon 
their  intelligence,  means  of  knowledge, 
and  the  reasons  they  give  for  their 
testimony.  Cropp  v,  Cropp,  88  Va, 
753,  14  S.   E.  529. 


Erxpiration  of  CHarter. 

See  the  title  CORPORATIONS,  vol.  3,  p.  594. 


EXPLOSIONS  AND  EXPLOSIVES. 

I.  Scope  of  Title,  8oo. 

II.  Municipal  Power  to  Regulate  and  Control,  soo. 
[IL  Liability  for  Damages  by  Explosives,  soo. 

A.  Liability  of  Mnnicipality  for  Display  of  Fireworks  on  Its  Streets,  801. 

B.  BlastinfiT  and  Accidental  Explosion  of  Blasting  Materials,  801. 

1.  Blastinfir  on  Contiguous  Lot,  801. 

2.  As  to  Master  and  Servant,  801. 

3.  Blasting  in  Railroad  Construction,  802. 
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C.  Bxplosion  in  Powder  Mill,  803. 

D.  Ezpl<Mioii  of  Naptha*  803. 

E.  Ezploaioa  of  Boiler,  804. 

IV.  Actions,  804. 

A.  Poma  of  Action,  804. 

B.  Parties,  804. 

C.  Declaration,  804. 

D.  Qaestions  of  Law  and  Pact,  804. 

E.  ReTiew,  805. 

y.  Instructions,  805. 

CROSS  RSFSRENCBS. 

See  the  titles  APPEAL  AND  ERROR,  vol.  1,  p.  418;  DAMAGES,  vol.  4,  p. 
162;  EMINENT  DOMAIN,  j^nte,  p.  108;  FIRE  INSURANCE;  GAS;  INDE- 
PENDENT CONTRACTORS;  INSTRUCTIONS;  JURY;  MASTER  AND 
SERVANT;  MUNICIPAL  CORPORATIONS;  NEGLIGENCE;  NUISANCE; 
OFFICERS  AND  AGENTS  OF  PRIVATE  CORPORATIONS;  RAIL- 
ROADS; STEAM;  TRESPASS;  WATERS  AND  WATERCOURSES;  WIT- 
NESSES. 

As  to  injury  caused  by  firearms,  see  the  title  WEAPONS. 

L  Scope  of  Title. 

This   title    is    restricted    to    the    con- 


sideration of  the  municipal  regulation 
of  the  keeping  of  explosives,  and  lia- 
bility of  city  for  discharge  of  fireworks 
on  the  street;  and  to  private  liability 
for  injury  to  person  and  damage  to 
property,  resulting  from  explosives  in 
cases  indicated  in  the  analysis. 

For  matters  involving  explosives  or 
a  discharge  of  explosive  things  outside 
of  this,  reference  may  be  had  to  the 
list  of  titles  under  cross  reference 
above. 

II.  Municipal  Power   to  Reg- 
ulate and  Control. 

See  the  title  MUNICIPAL  CORPO- 
RATIONS. 

Storage  of  grunpowder  in  a  city  being 
dangerous,  its  regulation  is  a  matter 
within  the  power  of  the  corporate  au- 
thorities. Davenport  v.  Richmond,  81 
Va.  636. 

And  a  municipal  corporation  may  an- 
nul right  to  erect  a  powder  magazine 
and  store  gunpowder,  and  removal  of 
same.  Davenport  v.  Richmond,  81  Va. 
636. 

And  their  judgment  as  expressed  in 


an  ordinance  requiring  the  removal  of 
powder  magazines,  is  conclusive  upon 
the  courts.  Davenport  v.  Richmond, 
81  Va.  636. 

No  Impairment  of  Contract. — An  ordi- 
nance requiring  the  removal  of  powder 
magazines  in  a  city,  the  sites  whereof 
were  sold  by  the  city  council  to  vend- 
ees for  the  purpose  of  erecting  thereon 
such  magazines,  does  not  impair  the 
obligation  of  a  previous  valid  contract 
with  that  council,  and  does  not  take 
private  ^property  without  compensa- 
tion; but  is  constitutions^l.  Davenport 
V.  Richmond,  81  Va.  636. 

Police  Power. — Such  ordinance  is  a 
valid  exercise  of  the  police  power. 
Davenport  v.   Richmond,  81  Va.  636. 

Valid  Ordinance. — An  ordinance 
passed  August  17,  1882,  by  the  city  of 
Richmond  declaring  certain  powder 
magazines  dangerous  to  life  and  prop- 
erty, an^'  directing  them  "to  be  re- 
moved at  the  expense  of  ihe  owners,  to 
some  re. note  locality,"  is  valid.  Daven- 
port V.   Richmond,  81   Va.  636. 

IIL  Liability  for  Damages  by 
Explosives. 

See  the  tkle  NEGLIGENCE. 
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A.  LIABILITY  OF  MUNICIPAL- 
ITY FOR  DISPLAY  OF  FIRE- 
WORKS  ON  ITS  STREETS. 

See  the  title  MUNICIPAL  CORPO- 
RATIONS. 

An  incorporated  town  is  not  liable 
for  personal  injuries  occasioned  by  the 
firing  of  squibs,  rockets,  fireworks,  and 
firearms  on  the  streets  by  a  crowd  of 
citizens,  although  suc-h  acts  be  done 
with  the  knowledge  and  consent  of  the 
mayor,  council,  police,  and  other  offi- 
cers of  such  corporation.  Bartlett  v, 
Clarksburg,  45  W.  Va.  393,  31  S.  E. 
918. 

In  Bartlett  v.  Clarksburg,  45  W.  Va. 
393,  31  S.  E.  918,  the  nonliability  of  an 
incorporated  town  for  personal  injuries 
occasioned  by  the  firing  of  fireworks, 
firearms,  etc.,  on  the  streets,  seemingly 
turned  on  the  point  that  no  written 
permission  for  such  display  was 
granted  by  the  mayor  acting  by  virtue 
or  under  the  authority  of  an  ordinance 
of  the  town. 

B.  BLASTING  AND  ACCIDENTAL 

EXPLOSION     OF     BLASTING 
MATERIALS. 
1.  Blasting  on  Contiguous  Lot. 

See  the  title  TRESPASS. 

When  Negligence  Not  an  Element  of 
Liability. — In  Simmons  v.  McConnell, 
86  Va.  494,  10  S.  E.  838,  it  was  said 
that:  ''Blasting  on  a  lot  contiguous  to 
another  is  an  unreasonable,  pnusual, 
and  unnatural  use  of  property,  which 
no  care  or  diligence  can  excuse  from 
actual  damages;  and  that  the  defend- 
ant was  mistaken  in  supposing  that,  if 
he  used  care  and  skill,  he  had  a  right 
to  do  an  act  which  was  intrinsically 
dangerous,  and  would,  necessarily, 
probably,  or  naturally,  result  in  dam- 
ages." 

No  Accident  No  Proof  of  Care. — 
The  fact  that  defendants  had  carried 
on  th«  work  of  blasting  in  the  manner 
usual  with  them,  and  that  no  accident 
had  hitherto  happened,  is  not  proof  of 
absence  of  negligence.  Simmons  v. 
McConnell,  86  Va.  494,  10  S.  E.  838. 


And  so  where  the  killing  of  the  wffe 
of  plaintiff  was  caused  by  a  stoae 
thrown  by  a  blast  fired  in  defendant's 
quarry,  between  500  and  600  feet  off, 
refusal  to  instruct  that  the  defcndaatl 
were  entitled  to  continue  to  conduct 
their  business  in  their  usual  manner  if 
no  accident  had  been  previously  caused 
thereby;  held,  no  error.  Simmons  P. 
McConneW,  86  Va,  494,  10  S.  E.  83S, 

2.  As  to  Master  and  Servant 

See  the  titles  MASTER  AND 
SERVANT;   NEGLIGENCE, 

Care  in  Use  of  Dynamite.—- The 
measure  of  care  imposed  upon  the  mas- 
ter for  the  safety  of  his  servant  in  the 
use  of  dynamite,  is  that  ordinary  cart 
which  reasonable  and  prudent  men 
would  and  do  exercise  under  like  cir- 
cumstances. Bertha  Zinc  Co.  tr.  Mar- 
tin, 93  Va.  791,  22  S.  E.  869. 

Servant  Assumes  Ordinary  Riak 
Only. — In  Berns  v.  Gaston  Gas  Coal 
Co.,  27  W.  Va.  285,  the  court,  while 
commenting  on  a  case  involving  the 
use  of  a  newly  invented  blasting  pow- 
der, said  that  the  plaintiff  under  his 
contract  assumed  the  risk  of  personal 
injury  in  blasting  with  the  ordinary  ap- 
pliances and  for  that  purpose,  but  not 
those  risks  attendant  upon  the  use  of 
an  unusual,  untested  and  exceedingly 
dangerous  article,  which  could  not  be 
tamped  without  inevitable  explosion, 
which  dangerous  quality  was  unknown 
to   him. 

And  that  it  was  gross  negligence  in 
the  company  to  furnish  such  an  article 
for  the  laborer's  use  without  giving  him 
information  in  that  particular;  whether 
the  company  was  aware  of  its  danger- 
ous quality,  or  furnished  it  for  use 
without  having  taken  any  steps  to  ob- 
tain such  knowledge.  Berns  v.  Gas- 
ton Coal  Co.,  27  W.  Va.  285. 

Proximate  Cause. — Where  dynamite 
placed  on  the  tender  of  a  locomotive 
engine  exploded,  it  was  held,  that  the 
proximate  cause  of  the  injury  in 
this  case  was  not  the  placing 
the     explosives,     packed     in     sawdust* 
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in  a  box  tagtther,  but  it  was 
the  placing  of  such  box,  uncovered,  on 
the  tender  of  the  engine  where  it  was 
exposed  to  he^t  and  sparks,  and  liable 
to  explode  to  the  injury  of  the  em- 
ployees of  the  defendant  transported 
on  such  engine  to  their  place  of  work. 
Schwartz  v.  Shull,  45  W.  Va.  405,  31 
S.  E.  914.  Sec  post,  "Question  of  Law 
and  Fact,"  IV,  D. 

Act  of  FcUow  Servant.— Where  de- 
fendant placed  dynamite  and  explosive 
caps  together  with  sawdust  in  s^n  open 
box,  the  question  whether  a  fellow 
servant  of  plaintiff  was  or  was  not 
acting  under  the  direction  of  defendant 
in  placing  said  box  on  the  tender  of 
a  locomotive  engine,  whereby  an  ex- 
plosion occurred,  injurying  the  plain- 
tiff, was  held,  the  very  gist  of  the  case. 
Schwartz  v.  Skull,  45  W.  Va.  405,  31 
S.    E.    914. 

As  to  act  of  fellow  servant  gener- 
ally, affecting  the  question  of  master's 
negligence,  see  the  title  MASTER 
AND  SERVANT.  See  post,  "Re- 
view." IV,  E. 

Contributory  Negligence. — A  num- 
ber of  holes  had  been  drilled  and 
loaded  and  exploded,  and  the  blasters 
had  returned  from  cover.  The  boss 
said  one  hole  had  blown  out  without 
effect  and  was  filled  with  dirt,  and  di- 
rected the  men  to  drill  it  out  again. 
PUiatHf  expressed  some  fear,  but  went 
to  work,  and,  whilst  holding  the  drill, 
he  was  injured  by  an  explosion. 
Whether  the  hole  had  blown  out  might 
easily  have  been  ascertained  by  either 
boss  or  plaintiff.  Held,  plaintiff's  neg- 
ligence, notwithstanding  that  of  boss, 
such  as  to  prevent  recovery.  Sexton 
V.  Turner,  89  Va.  341,  15  S.  E.  862. 

It  is  not  unreasonable  for  a  servant, 
in  cold  weather,  to  go  to  a  fire,  where 
dynamite  is  being  thawed,  to  warm  his 
hands;  and  if  he  and  other  hands  resort 
to  the  fire  for  that  purpose  with  the 
knowledge  of  and  without  objection 
from  the  master,  and  injury  results 
therefrom,    this    is   not   such    contribu- 


tory negligence  on  the  part  of  the  serv- 
ant as  will  preclude  his  recovery. 
Bertha  Zinc  Co.  v.  Martin,  93  Va.  791, 
22  S.  E.  869.  See  post,  "Review." 
IV,  E. 

Where  servant  of  defendant  is  in- 
jured by  the  explosion  of  an  open  box 
containing  dynamite  and  explosive  caps 
while  bravely  throwing  such  box  off 
the  train  after  it  had  caught  fire,  such 
endeavor  to  ss^ve  defendant's  property 
and  the  lives  of  himself  and  others 
from  destruction  is  not  an  act  of  con- 
tributory negligence.  Schwartz  v. 
Shull,  45  W.  Va.  405,  31  S.  E.  914. 

Placing  on  Tender  Is  Placing  on  En- 
gine.— Where  one  is  directed  to  place 
an  open  box  containing  dynamite  and 
explosive  caps  on  an  engine,  and  he 
places  it  on  the  tender,  and  afterwards 
an  explosion  ensues,  an  instruction  rel- 
ative thereto  which  tries  to  make  a 
distinction  between  "tender"  and  "en- 
gine" should  be  refustrd;  for  the  tender 
is  a  necessary  part  oi  :he  engine,  and 
is  that  part  on  which  it  was  shown  the 
employees  were  in  the  habit  of  carry- 
ing articles  for  the  company's  use. 
Such  a  distinction  is  a  mere  quibble. 
SchwarU  v,  Shull,  45  W.  Va.  405,  31  S. 
E.  914. 

8,  Blasting  in  Railroad  Construction. 

See  the  titles  DAMAGES,  vol.  4,  p. 
162;  EMINENT  DOMAIN,  vol.  4,  p. 
66;  RAILROADS;  WATERS  AND 
WATERCOURSES. 

No  Liability  wtthout  Negligence.^ 
"An  authority  to  construct  any  public 
work  cs^rries  with  it  authority  to  use 
the  appropriate  means.  Authority  to 
make  a  railway  is  an  authority  to  re- 
duce the  line  of  the  road  to  a  level, 
and  for  that  purpose  to  make  cuts,  as 
well  through  ledges  of  rock  as  through 
banks  of  eqrth.  In  a  remote  and  de- 
tached place,  where  due  precaution  can 
be  taken  to  prevent  danger  to  persons, 
blasting  by  gunpowder  is  a  reasonable 
and  appropriate  mode  of  executing 
such  a  work,  and,  if  due  precautions 
are  taken  to  prevent  unnecessary  dam- 
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ages,  is  a  justifiable  mode."  Watts  v. 
Norfolk,  etc.,  R.  Co.,  39  W.  Va.  196, 
19   S.   E.  521. 

And  80  injury  to  a  dwelling  house,  in 
case  of  such  grant,  upon  such  residue, 
from  the  careful  blasting  of  rock  in 
construction,  is  not  the  subject  of  an 
action.  Watts  v.  Norfolk,  etc.,  R.  Co., 
39  W.  Va.  196,  19  S.   E.  521. 

C.  EXPLOSION      IN      POWDER 
MILL. 

See  the  titles  NUISANCES;  TRES- 
PASS. 

When  Negligence  Not  an  Element  of 
Liability. — In  Wilson  v.  Phoenix  Pow- 
der Co.,  40  W.  Va.  413,  21  S.  E.  1035, 
it  is  said  where  keeping  powder,  nitro- 
glycerine, or  other  explosive  sub- 
stances, in  large  quantities,  in  the  vi- 
cinity of  a  dwelling  house  or  place  of 
business,  is  a  nuisance  per  se,  if  actual 
injury  results,  the  person  keeping  them 
is  liable  therefor,  even  though  the  act 
occasioning  the  explosion  is  due  to 
other  persons,  and  is  not  chargeable  to 
his  personal  negligence.  See  post, 
"Form  of  Action,"  IV,  A. 

D.  EXPLOSION  OF   NAPTHA. 

Judicial  Notice. — It  is  a  matter  of 
common  knowledge  that  naptha  is  a 
dangerous  substance  (and  it  is  gener- 
ally so  treated  by  the  courts),  and  the 
gas  which  it  gives  off  when  exposed 
to  the  atmosphere  is  liable  to  explosion 
by  contact  with  fire,  and  when  it  does 
it  is  impossible  to  guard  against  its 
consequences,  since  it  is  instantaneous 
and  extends  to  persons  and  property 
within  its  reach.  Standard  Oil  Co.  v. 
Wakefield,  102   Va.  824,  47  S.  E.  830. 

Duty  to  Third  Persons.— Is  the  duty 
of  one  shipping  gas  naptha,  or  other 
article,  either  essentially  dangerous  or 
liable  to  become  so,  to  so  equip  the 
cars  upon  which  such  article  is 
loaded  that  it  can  be  safely  discharged 
in  the  ordinary  way  by  the  exercise  of 
ordinary  care.  Standard  Oil  Co.  v. 
Wakefield,  102  Va.  824,  47  S.  E.  830. 

And  this  duty  is  owing  to  the  serv- 
ants of  its  consignee,  whose  duty  it  is 


to  unload  the  articles,  although  no 
privity  of  contract  exists  between  the 
shipper  and  such  servants.  Standard 
Oil  Co.  V.  Wakefield,  102  Va.  824,  47  S. 
E.   830. 

So  in  an  action  against  oil  company 
where  consignee's  employee  was  killed 
by  an  explosion  of  naptha,  it  was  held, 
that  such  oil  company  was  liable  for 
not  exercising  ordinary  care  to  see  that 
a  valve  regulating  the  flow  of  naptha 
from  a  tank  car  was  in  a  reasonably 
safe  and  proper  condition.  Standard 
Oil  Co.  V.  Wakefield,  102  Va.  824,  47 
S.  E.  830.  See  the  title  NEGLI- 
GENCE. 

Proximate  Cause. — Neglect  of  such 
company  to  see  that  such  valve  was  in 
a  reasonably  safe  and  proper  condition 
was  held  that  proximate  cause  of  death 
of  its  consignee's  employee  from  an  ex- 
plosion with  unloading  such  tank  car. 
Standard  Oil  Co.  v,  Wakefield,  102  Va. 
824,  47  S.  E.  830.  See  the  title  NEG- 
LIGENCE. 

No  Contributory  Negligence  in  Un- 
loading.— Persons  proceeding  to  un- 
load such  a  tank  car  in  the  usual  way 
are  not  guilty  of  negligence  contrib- 
uting to  an  explosion  where  the  pri- 
mary condition  of  negligence  was  a  de- 
fective adjustment  of  such  valve. 
Standard  Oil  Co.  v.  Wakefield,  102  Va. 
824,  47  S.  E.  830.  See  the  title  NEG- 
LIGENCE. 

Knowledge  of  Defect  by  Agent  of 
Corporation. — A  foreman  of  an  oil  com- 
pany supervises  the  filling  of  naptha 
tank  cars  for  delivery  to  purchasers. 
More  than  once  he  has  attended  on  the 
premises  (gas  works)  qf  one  purchaser 
\o  help  unload  when  there  was  diffi- 
culty. A  car  reached  the  gas  works 
with  the  appliance  for  regulating  the 
flow  of  naptha  improperly  adjusted; 
and  not  knowing  this,  the  employees 
at  the  gas  works  proceeded  to  unload 
in  the  usual  way.  The  court  said: 
"He  (the  foreman)  knew,  or  had  the 
opportunity  of  knowing,  the  conditions 
under  which  the  cars  were  unloaded  at 
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the  gas  works.  The  general  rule  is 
that  knowledge  acquired  by  the  agents 
of  corporations  when  acting  within  the 
scope  of  their  agency  becomes  notice  to 
or  knowledge  of  the  corporation  for  all 
judicial  purposes.  Standard  Oil  Co.  v. 
Wakefield,  102  Va.  824,  47  S.  E.  830. 
See  the  title  OFFICERS  AND 
AGENTS  OF  PRIVATE  CORPO- 
RATIONS. 

E.  EXPLOSION  OF  BOILER. 

See  the  title  STEAM. 

Where  one  places  a  steam  boiler 
upon  his  premises  and  operates  the 
same  in  lawful  business  with  care 
and  skill,  so  that  it  is  no  nuisance,  in 
the  absence  of  proof  of  fault  or  negli- 
gence in  him,  he  is  not  liable  for  dam- 
ages to  his  neighbor  occasioned  by  the 
explosion  of  the  boiler.  Vcith  v.  Salt 
Co.,  51  W.  Va.  96,  41  S.  E.  187. 

And  a  presumption  of  negligence 
does  not  arise  from  the  mere  fact  of 
the  explosion  of  a  steam  boiler  used 
by  one  engaged  in  lawful  business. 
Negligence  on  his  part  must  be  shown. 
Veith  V.  Salt  Co.,  51  W.  Va.  96,  41  S. 
E.  187. 

In  an  action  for  damages  resulting 
from  a  boiler  explosion,  the  evidence 
of  one  having  a  long  experience  with 
boilers  is  not  incompetent.  Veith  v. 
Salt  Co.,  51  W.  Va.  96,  41  S.  E.  187. 

IV.  Actions 

See  the  title  ACTIONS,  vol.  1,  p. 
122. 

A.  FORM  OF  ACTION. 

Having  regard  to  W.  Va.  Code,  ch. 
103,  §  8,  trespass  on  the  case  is  a  proper 
form  of  action  under  which  to  recover 
for  damages  to  property  resulting  from 
explosion  in  a  powder  mill.  Wilson  v. 
Phoenix  Powder  Co.,  40  W.  Va.  413,  21 
S.  E.  1035.     See  the  title  TRESPASS. 

B.  PARTIES. 

Where  a  dwelling  house  was  dam- 
aged by  explosion  in  a  powder  mill,  it 
was  held,  that  either  actual  or  con- 
structive possession  will  maintain  tres- 


pass for  damage  to  realty.  Wilson  v. 
Phoenix  Powder  Co.,  40  W.  Va.  413,  21 
S.  E.  1035.     See  the  title  TRESPASS. 

C.  DECLARATION. 

Where  a  mill  manufacturing  and 
storing  explosives  is  so  situated  as  to  be 
a  nuisance,  negligence  is  not  a  neces- 
sary element  as  to  liability  for  damages 
from  an  explosion.  And  if  negligence 
be  s^lleged  in  the  declaration,  it  may  be 
rejected  as  surplusage  and  need  not  be 
proved.  Wilson  v.  Phoenix  Powder 
Co.,  40  W.  Va.  413,  21  S.   E.  1035. 

D.  QUESTIONS    OF    LAW    AND 
FACT. 

Prosdmate  Cause  a  Question  for  the 
Court — Where  defendant  placed  dyna- 
mite and  explosive  caps  together  in  an 
open  box,  and  gave  it  to  plaintiff's  fel- 
low servant  with  certain  directions,  who 
afterwards  placed  it  on  the  tender  of 
a  locomotive  engine  where  it  exploded, 
it  was  held,  that  the  evidence  not  being 
contradictory,  the  question  of  deter- 
mining whether  the  defendant's  negli- 
gence in  putting  the  caps  and  dyna« 
mite  together,  packed  in  sawdust,  in  an 
uncovered  box,  was  the  proximate 
cause  of  the  plaintiff's  injury,  was  for 
the  court.  Schwartz  v,  ShuU,  45  W. 
Va.  405,  31  S.  E.  917. 

And  so  an  instruction  to  the  effect 
that  if  the  jury  believe  that  the  de- 
fendant was  negligent,  s^nd  that  such 
negligence  was  the  proximate  cause  of 
the  injury  complained  of,  they  must 
find  for  the  plaintiff,  although  they  be- 
lieve another  person's  negligence  in- 
tervened between  the  negligence  of  the 
defendant  and  the  injury,  is  erroneous. 
Schwartz  v.  Shull,  45  W.  Va.  405,  31 
S.  E.  914.  See  ante,  "As  to  Master 
and  Servant,"  III,  B,  2.  See  the  title 
INSTRUCTIONS. 

Contributory  Negligence  Is  for  the 
Jury. — Where  defendant  is  negligent 
in  not  having  properly  adjusted  an  ap- 
pliance for  regulating  the  flow  of 
naptha  from  a  tank  car,  the  question 
whether  an  intervening  act  on  the  part 
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of  one  injured  thereby  amounts  to  con- 
tributory negligence,  is  for  the  jury. 
Standard  Oil  Co.  v,  Wakefield,  102  Va. 
824,  47  S.  E.  830.  See  ante,  "Explosion 
of  Naptha,"  III,  D. 

E.  REVIEW. 

See  the  title  APPEAL  AND  ER- 
ROR, vol.  1,  p.  418. 

Variance  —  Objection  in  Appellate 
Court. — A  declaration  avers  that  plain- 
tiff's intestate  was  required  by  defend- 
ant to  work  nearby  a  fire  where  dyna- 
mite was  being  thawed,  and  which 
place  of  work  was  improper,  etc.,  on 
account  of  its  proximity  to  the  dyna- 
mite; and  the  proof  shows  that  the  in- 
testate was  not  at  his  place  of  work 
but  had  gone  from  it  to  a  fire  where 
dynamite  was  being  thawed.  Under 
Va.  Code,  §  3384,  an  objection  as  of 
variance  should  be  made  to  the  evi- 
dence when  offered,  or  by  motion  to 
exclude  after  evidence  had  been  re- 
ceived, and  proper  bill  of  exception 
taken  to  adverse  ruling.  Objection  can 
not  be  made  for  the  first  time  in  appel- 
late court.  Bertha  Zinc  Co.  v,  Martin, 
93  Va.  791,  22  S.  E.  869.  See  ante,  "As 
to  Master  and  Servant,"  III,  B,  2. 
See  the  title  APPEAL  AND  ERROR, 
vol.  1,  p.  563. 

Objection  to  Jurors  after  Verdict, — 
Where  the  wife  of  one  working  in  a 
large  machine  shop  concern  is  killed  by 
a  stone  thrown  by  a  blast  in  a  quarry, 
on  trial  of  action  for  damages,  where 


party  had  opportunity  to  question 
jurors  before  sworn,  and  raised  no  ob- 
jections to  their  competency,  the  ver- 
dict will  not  be  set  aside  on  the  ground 
that  one  of  them  was  employed  in  the 
same  shop  with  plaintiff  but  in  a  dif- 
ferent department  and  another's  song 
worked  in  the  department — of  which 
plaintiff  was  foreman  unless  it  is  ap- 
parent that  the  verdict  was  wrong  in 
principle  or  the  result  of  passion  or 
prejudice.  Simmons  v.  McConnell,  86 
Va.  494,  10  S.  E.  838.  See  ante, 
"Blasting  on  Contiguous  Lot,"  III,  B, 
1.  And  see  the  titles  JURY;  VER- 
DICT. 

V.  Instructions. 

Where  defendant  placed  dynamite 
and  explosive  caps  together  in  an  open 
box,  which  was  afterwards  placed  on 
the  tender  of  a  locomotive  engine  and 
exploded,  it  was  held,  that  a  person  ma> 
admit  moral  guilt  of  a  wrong  in  cases 
where  he  is  not  legally  liable;  hence 
an  instruction  to  the  effect  that,  al- 
though the  defendant  admitted  his 
negligence  caused  the  injury,  the  plain- 
tiff is  not  entitled  to  recover,  unless 
the  evidence  including  such  admission 
shows  that  the  defendant  w^s  negli- 
gent, and  that  such  negligence  was  the 
proximate  cause  of  the  injury,  is  not 
improper,  and,  when  asked,  should  be 
given.  Schwartz  v.  Shull,  45  W.  Va. 
405,  31  S.  E.  914. 


Ex  Post  Facto  La*w8. 

See  the  title  CONSTITUTIONAL  LAW,  vol.  3,  p.  172. 

exposure. 

See  the  title  ACCIDENT  INSURANCE,  vol.  1,  p.  71. 


exposure  of  Person, 

See  the  title  OBSCENITY. 


EXPRESS  COMPANIES. 

CROSS  REFERENCES. 

See  the  titles  AGENCY,  vol.  1,  p.  240;  CARRIERS,  vol.  2,  p.  6T1;  COR- 
PORATIONS, vol.  3,  p.  510;  TAXATION. 


Express  Companies  as  Common  Car- 
riers.— An  express  company  is  to  be 
regarded  as  a  common  carrier,  and  its 
responsibility  for  the  safe  delivery  of 
the  property  entmsted  to  it  is  the  same 
as  that  of  the  carrier.  Southern  Exp. 
Co.  V.  McVeigh,  20  Gratt.  264.  See 
the  title  CARRIERS,  vol.  2,  p.  671. 

Where  goods  are  delivered  to  par- 
ties to  be  forwarded  and  transported, 
and  these  parties  are  expressmen,  and 
receive  compensation  for  forwarding 
and  transporting,  the  goods  are  in  their 
custody  as  carriers.  Southern  Exp. 
Co.  V.  McVeigh,  20  Gratt.  264. 

Necessity  for  Alleging  That  Express 
Company  Is  a  Common  Carrier. — An 
express  company  is  prima  facie  a  com- 
mon carrier;  hence,  where  a  defendant 
is  sued  as  an  express  company,  it  is 
sued  as  a  common  carrier,  although  its 
character  as  a  connnon  carrier  is  not 
set  out  in  the  declaration.  Southern 
Exp.  Co.  V.  McVeigh,  20  Gratt,  264. 

In  an  action  against  an  express  com- 
pany, the  defendants  were  described  as 
expressmen  and  forwarders  engaged  in 
receiving  goods  from  those  who  might 
offer  them,  and  transporting  them  for 
reward  from  Charlotte,  North  Carolina, 
to  Richmond,  Virginia,  in  the  cars  of 
railroads,  the  use  of  which  was  al- 
lowed to  them  by  agreement  between 
them  and  the  railroad  companies;  the 
defendants  receiving  from  the  shippers 
entire  costs  and  charges  of  such  trans- 
portation; so  that  the  shippers  had 
nothing  to  pay  to  the  railroad  com- 
panies for  transportation.  It  was  held, 
that  although  in  such  declaration,  the 
defendants  were  not  expressly  alleged 
to  be  common  carriers,  the  facts  set 
out  constitute  them  to  be  such  in  law. 
Southern  Exp.  Co.  v.  McVeigh,  20 
Gratt.  264. 

C.  O.  D.  Shipments. — ^Where  goods 


are  sent  by  express  C.  O.  D.,  the  ex- 
press company  acts  in  a  dual  capacity, 
to  wit,  as  the  agent  of  the  consignee 
in  receiving  and  carrying  the  goods  to 
their  destination,  and  as  the  agent  of 
the  consignor  in  collecting  the  pur- 
chase money.  State  v.  Flanagan,  38 
W.  Va.  53,  17  S.  E.  792. 

A  sale  of  goods  ordered  to  be 
shipped  by  express  C.  O.  D.  is  com- 
plete, and  the  property  passes  to  the 
purchaser,  when  the  goods  are  de- 
livered to  the  express  agent  for  trans- 
portation, and  not  when  they  are  re- 
ceived by  the  purchaser.  State  v. 
Flanagan,  38  W.  Va.  53,  17  S.  E.  792. 
See  the  titles  INTOXICATING  LIQ- 
UORS; SALES. 

Taxation.— Section  93  of  the  act  of 
February  15,  1866,  imposing  a  tax  of 
one  per  cent,  on  the  gro^  earnings  of 
**every  express  company,"  embraced 
express  companies  chartered  by  the 
state  of  Virginia.  Anderson  v.  Com., 
18   Gratt.   295. 

Liability  of  Stockholders  for  Taxes. 
— Though  the  charter  of  an  express 
company  did  not  make  the  stockhold- 
ers personally  liable  for  the  debts  of 
the  company,  but  reserved  to  the  gen- 
eral assembly  the  power  to  modify  or 
repeal  the  charter,  an  assessment  act 
passed  subsequent  to  the  charter,  mak- 
ing the  stockholders  liable  for  taxes, 
so  far  modified  the  charter  as  to  make 
the  stockholders  personally  liable;  and 
such  an  assessment  act  is  not  in  viola- 
tion of  §  16,  art.  4,  of  the  constitution. 
Anderson  7*.  Com.,  18  Gratt.  295.  See 
the  title  CORPORATIONS,  vol.  3,  p. 
510. 

Under  §  93  of  the  act  of  February 
15th,  1866,  imposing  a  tax  of  one  per 
cent,  on  the  gross  earnings  of  "every 
express    company,"    Bjid    making    the 
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stockholders  personally  liable  therefor, 
the  present  stockholders  are  person- 
ally liable  for  taxes  due  to  the  com- 
monwealth from  the  company,  incurred 
while  they  were  stockholders.  Ander- 
son V.  Com.,  18  Gratt.  295. 

Stockholders  Primarily  Liable.— It 
seems  that  §  93  of  the  assessment  act 
of  February  15th,  1866,  made  the 
stockholders  of  an  express  company 
liable  primarily,  and  not  as  guarantors, 
for  taxes  due  from  the  company.  An- 
derson V.  Com.,  18  Gratt.  295. 

Express  Money  Orders — Liability  of 
Company  Where  Agent  Ebcceeds  Au- 
thority.— Where  an  agent  of  an  ex- 
press company  entrusts  to  another  in 
the  office  with  him,  but  not  in  the  em- 
ploy of  the  express  company,  the  trans- 
action of  its  business,  under  his  super- 
vision and  control,  and  without  the 
knowledge  of  the  company,  and  such 
employee  of  the  agent  goes  out  and 
solicits  deposits  of  money  with  him  in 
exchange  for  money  orders  of  the  com- 
pany, and  so  receives  money  and  is- 
sues such  orders,  without  requiring 
payment  of  the  usual  fee  or  charge 
upon  such  orders,  and  absconds  with 
the  money,  the  person  making  such  de- 
posits does  it  knowing  such  issue  of 
orders  is  beyond  the  power  of  the 
agent  for  whom  such  employee  pro- 
fesses to  act,  and  he  can  not  recover 
from  the  company  on  such  orders. 
Rohrbough  v.  Express  Co.,  50  W.  Va. 
148,  40  S.  E.  398.  See  the  title 
AGENCY,   vol.    1,   p.    240. 


Liability  of  Surety  on  Bond  of  Em- 
ployee of  Express  Company. — E.  was 
employed  by  the  Southern  Express 
Company  as  freight  clerk  at  P.  and 
while  so  employed  executed  a  bond 
with  sureties,  by  which,  after  reciting 
that  whereas  E.  is  to  be  hereafter  em- 
ployed by  the  Southern  Express  Com- 
pany in  its  business  of  forwarding  by 
different  railroads,  etc,  packages  of 
any  and  all  kinds,  and  movable  prop- 
erty, including  money  and  securities 
for  money,  E.,  in  consideration  of  such 
employment  and  the  compensation  he 
is  to  receive  from  the  company  for  his 
services,  covenants  that  he  will  well 
and  truly  perform  all  the  duties  re- 
quired of  him  in  his  employment  and 
truly  account  for  all  money,  etc.,  which 
may  come  into  his  possession  or  con- 
trol by  reason  of  his  employment. 
And  E.  and  his  sureties  bound  them- 
selves for  the  faithful  performance  of 
the  above  covenants  by  E.  in  the  penal 
sum  of  $2,000.  After  the  execution  of 
the  bond,  E.  was  raised  to  the  office  of 
principal  agent  of  the  company  at  P., 
and  while  acting  as  principal  agent, 
embezzled  money  which  came  into  his 
hands.  In  an  action  by  the  express 
company  on  the  bond,  it  was  held,  that 
the  obligation,  by  its  terms,  extended 
to  any  employment  of  E.  by  the  com- 
pany, and  that  the  sureties  were  liable 
for  the  money  embezzled  by  E.  while 
acting  as  principal  agent  of  the  com- 
pany. Collier  V.  Southern  Express 
Co.,   32   Gratt.  718. 


Express  Covenants. 

See  the  title  COVENANTS,  vol.  3,  p.  744. 

Elxpress  Trusts. 

See  the  title  TRUSTS  AND  TRUSTEES. 


Express  Warranty. 

See  the  title  WARRANTY. 


EXTEND.— In  Hunter  v.  Martin,  4  Munf.  1,  36,  it  is  said:  "This  judicial 
power  is  to  'extend  to'  all  cases,  etc.  It  is  here  proper  to  recollect,  that  the 
government  of  the  confederation  had,  also,  a  court  or  courts;  but  they  had 
only  a  very  narrow  or  limited  jurisdiction,  and  it  was  the  object  of  the  con- 
Btitution  to  extend  the  jurisdiction  of  the  federal  courts,  to  be  then  established, 
beyond  that  of  those  which  before  existed.  This  word  extend,  is  fully  satisfied. 
by  being  confined  to  the  courts  of  the  United  States,  although  the  courts  of 
other  governments  should  also  have  a  jurisdiction  over  the  same  subjects. 
The  word,  according  to  the  best  lexicographers,  means  to  widen  or  enlarge. 
(See  Johnson's  Dictionary.)  It  has  no  sense,  which  goes  to  the  exclusion  oi 
another  jurisdiction." 

Extension. 

As  to  extension  of  corporate  limits,  see  the  title  MUNICIPAL  CORPORA- 
TIONS. As  to  extension  of  time  as  discharging  persons  secondarily  liable, 
•ee  the  title  SURETYSHIP.  As  to  extension  of  time  as  affecting  the  con- 
sideration, see  the  title  CONTRACTS,  vol.  3,  pp.  343,  358.  As  to  extension  of 
time  for  performing  contracts,  see  the  title  CONTRACTS,  vol.  3,  p.  425. 

EXTENSORS.— In  Ransom  v.  High,  37  W.  Va.  838,  17  S.  E.  413,  414,  it  is 
taid:  "The  proceeding  to  compel  partition  is  described  in  Bract.  Rem.  Law 
(page  1263) :  'When  an  inheritance  descended  to  more  than  one  heir,  and  thev 
could  not  come  to  an  agreement  among  themselves  concerning  the  division 
of  it,  a  proceeding  might  be  instituted  to  compel  partition.  A  writ  was  for  this 
purpose  directed  to  four  or  five  persons  who  were  appointed  justices  for  the 
occasion,  and  were  to  extend  and  appreciate  the  lands  by  the  oaths  of  good  and 
lawful  persons  chosen  by  the  parties,  who  were  called  extensors,  and  this  extent 
was  to  be  returned  under  their  seals  before  the  king  or  his  justices."  See  gener- 
ally, the  title  PARTITION. 

EXTENUATING  CIRCUMSTANCES.— The  trial  court  instructed  as  fol- 
lows: "The  court  further  instructs  the  jury  that  a  man  is  presumed  to  intend 
what  he  does,  or  which  is  the  immediate  or  necessary  consequence  of  his  act; 
and  if  the  prisoner,  with  a  deadly  weapon  in  his  possession,  without  any.  or 
upon  very  slight,  provocation,  gives  to  another  a  mortal  wound,  the  prisoner 
is  prima  facie  guilty  of  willful,  deliberate,  and  premeditated  killing,  and  the 
secessity  rests  upon  him  of  showing  extenuating  circumstances,  and  unless  he 
proves  such  extenuating  circumstances,  or  the  circumstances  appear  from  the 
ease  made  by  the  state,  he  is  guilty  of  murder  in  the  first  degree."  The  appel- 
late court  said:  "This  instruction  places  the  burden  where  it  belongs.  In- 
toxication is  included  in  the  words  extenuating  circumstances."  State  v,  Davis, 
52  W.  Va.  224,  43  S.  E.  99. 

External. 

See  the  title  ACCIDENT  INSURANCE,  vol.  1,  p.  72. 
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EXTORTION. 


CROSS  REFERENCES. 

See  the  titles  EVIDENCE,  ante,  p.  299;    INSTRUCTIONS; 
AND  PUNISHMENT. 


SENTENCE 


Interview  between  Witness  and  Ac- 
cused.— On  an  indictment  against  M. 
for  extorting  money  from  R.,  an  un- 
married female,  by  threats  to  prose- 
cute her  for  a  criminal  offense,  on  the 
issue  of  not  guilty,  R.,  as  a  witness  on 
her  examination  in  chief,  spoke  of 
what  passed  at  two  interviews  between 
her  and  the  accused;  and  on  cross-ex- 
amination she  stated  that  there  had 
been  several  interviews  between  the 
two  she  had  spoken  of,  at  which  she 
ascertained  that  the  accused  was  the 
person  she  had  seen  wandering  about 
her  home;  the  witness  will  not  be  re- 
quired to  state  generally  what  passed 
at  these  interviews,  but  only  so  much, 
if  anything,  as  bears  upon  the  issue, 
and  what  was  said  in  respect  to  iden- 
tifying each  other  in  connection  with 
having  seen  him  about  the  premises 
of  her  father.  Mitchell  v.  Com.,  75 
Va.   856. 

Character  of  Prosecuting  Witness 
Not  in  Issue. — The  prisoner  was  in- 
dicted for  extorting  money  by  threats 
of  injury,  etc.  He  pleaded  not  guilty 
of  such  extortion  by  threats.  The 
simple  issue  was,  did  he  extort  money 
from  the  witness  by  threats?  It  mat- 
ters not  how  degraded  or  debased  his 
victim  was;  she  may  have  been  the 
lewd  and  base  woman  which  the  ques- 
tions indicated  she  was,  still  the  law 
protects  her,  as  it  does  the  most  vir- 
tuous and  honorable,  and  because  she 
may  be  lewd  and  base  is  no  justifica- 
tion or  excuse  for  the  prisoner  in  ex- 
torting money  from  her  by  threats. 
The  law  will  always  hold  the  shield  of 
its  protection  over  the  degraded  and 
the  criminal,  the  base  and  the  lewd,  as 
well  as  over  the  virtuous,  the  honest 
and  the  good.  Mitchell  v.  Com.,  t5 
Va.  856. 

On  the  trial  a  paper  signed  by  the 


witness  R.,  in  which  she  stated  that 
she  had  fn  March,  1869,  giwtn  birth  to 
a  child,  which  she  had  killed,  and  Dr. 
Bass  had  been  sent  for  to  deliver  her 
of  the  afterbirth,  was  introduced  in 
evidence;  which  paper  the  witness 
stated  she  had  been  compelled  by  the 
accused  to  copy  and  sign  and  give  to 
him,  though  she  toW  him  at  the  time 
it  was  a  lie.  And  then  the  counsel  for 
the  accused  proposed  to  ask  the  wit- 
ness: 1st.  In  1869  were  you  in  the 
family  way?  2d.  Were  you  delivered 
of  a  child  on  the  23d  of  March,  1869? 
3d.  Was  Dr.  David  Bass  sent  for  to 
attend  you?  4th.  Did  he  deliver  you 
of  the  afterbirth  on  the  following 
morning?  But  the  court  excluded  all 
the  questions.  It  was  held,  the  ques- 
tions were  irrelevant  to  the  issue,  and 
properly  excluded.  Whether  the  fe- 
male R.  was  virtuous  or  vicious,  she 
was  equally  entitled  to  the  protection 
of  law.  Mitchell  v.  Com.,  75  Va.  856. 
Misstatement  of  Pimishment  by 
Clerk. — On  an  indictment  against  M. 
for  extorting  money  from  R.,  an  un- 
married female,  by  threats  to  prosecute 
her  for  a  criminal  offense,  the  clerk,  in 
arraigning  the  prisoner,  stated  to  the 
jury  that  the  minimum  of  the  punish- 
ment fixed  by  the  law  to  the  offense 
charged  was  confinement  in  the  peni- 
tentiary for  three  years,  and  the  maxi- 
mum was  five  years.  The  verdict  was 
guilty,  and  the  term  of  confinement 
fixed  at  five  years.  Upon  motion  for 
a  new  trial,  and  in  arrest  of  judgment 
on  the  ground  that  the  law  fixed  the 
minimum  punishment  at  one  year;  it 
was  held,  that  the  jury,  having  fixed 
the  maximum  period  of  confinement,  it 
was  obvious  that  they  were  not  misled 
by  the  error  of  the  clerk;  and  it  was, 
therefore,  not  such  an  error  as  is  suffi- 
cient to  set  aside  or  arrest  the  jndg- 
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ment.  If  the  charge  to  the  jury  by  the 
clerk  is  to  be  treated  as  the  instraction 
of  the  oourt,  it  was  for  the  prisoner  to 
except  to  it  at  the  time.  And  no  ob- 
jection having  been  taken  to  the 
charge  until  after  the  verdict,  the  court 


will  not  set  aside  the  verdict  or  ar- 
rest the  judgment  on  this  ground  of 
error,  if  they  are  of  opinion,  from  all 
the  circumstances,  the  prisoner  has  not 
been  prejudiced  by  the  instruction. 
Mitchell  V.  Com.,  75  Va.  856,  85T. 


Extract  of  Judgment. 

See  the  title  JUDGMENTS  AND  DECREES. 

Extrajudicial  Confessions. 

See  the  title  CONFESSIONS,  vol.  S,  p.  81. 

Extraordinary  Care  and  Diligence. 

See  generally,  the  title  NEGLIGENCE. 

Extraordinary  Remedies. 

Sec  the  titles  HABEAS  CORPUS;  INJUNCTIONS;  MANDAMUS;  NE 
EXEAT;  PROHIBITION;  QUO  WARRANTO;  SPECIFIC  PERFORM- 
ANCE. 

EXTRA  TRAIN.— See  Ward  v.  Chesapeake,  etc.,  R.  Co.,  39  W.  Va.  46,  19 
S.  E.  389. 

ErXtreme  Cruelty. 

See  the  title  DIVORCE,  vol.  4,  p.  736. 

Hxtrinsic  Elvidence. 

See  the  titles  PAROL  EVIDENCE;  WILLS 

Factories. 

See  the  title  EMINENT  DOMAIN,  ante,  p.  84. 

FACTORS  AND  COMMISSION  MERCHANTS. 

I.  Definitions,  Distinctions  and  General  Principles,  sii. 
IL  Appointment,  812. 

III.  Authority^,  Powers,  Duties  and  Liabilities,  812. 

A.  Authority  and  Powers,  812. 

B.  Duties  and  LiabUities,  813. 

IV.  Compensation,  Reimbursement,  and  Security  Therefor,  8i4. 
V.  Title  to  Goods  Consigned— Liability  for  Debts,  8i4. 

VI.  Procedure,  8i4. 

A.  Pleadiosr,  814. 

B.  Evidence,  814. 

VIL  Limitation  of  Actions,  8i5. 


Factors  and  Commission  Merchants 
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CROSS  REFERENCES. 

See  the  titles  ACCOUNTS  AND  ACCOUNTING,  vol.  1,  p.  82;  ACTIONS, 
vol.  1,  p.  122;  AGENCY,  vol.  1,  p.  240;  AUCTIONS  AND  AUCTIONEERS, 
vol.  2,  p.  174;  BAILMENTS,  vol  2,  p.  223;  BROKERS,  vol.  2,  p.  628;  CON- 
TRACTS, vol.  3,  p.  307;  DISCOVERY,  vol.  4,  p.  656;  DRUMMERS,  vol.  4, 
p.  831;  EVIDENCE,  ante,  p.  2»5;  HAWKERS  AND  PEDDLERS;  INTER- 
PRETATION AND  CONSTRUCTION;  LICENSES;  LIMITATION  OF  AC- 
TION; MORTGAGES  AND  DEEDS  OF  TRUST;  NEGLIGENCE;  PAR- 
TIES; PARTNERSHIP;  PLEADING;  PLEDGE  AND  COLLATERAL 
SECURITY;  SALES;  TRUSTS  AND  TRUSTEES;  USAGES  AND  CUS- 
TOMS. 


I.  Definitions,  Distinctions,  and 
General  Principles. 

A  factor  is  an  agent  employed  to  sell 
goods  consigned  or  delivered  to  him 
by  or  from  his  principal  for  a  com- 
mission, usually  called  a  factorage  or 
commission.  3  Wait's  Action  on  De- 
fenses. Davis  V.  Gordon,  87  Va.  559, 
13  S.  E.  35;  Ruffner  v.  Hewitt,  7  W. 
Va.    585. 

Conimission  Merchant. — Webster  de- 
fines "commission  merchant"  as  fol- 
lows: "A  merchant  who  transacts 
business  as  the  agent  of  another  man 
in  buying  and  selling,  and  receives  a 
rate  per  cent,  as  his  commission  or 
reward."  Brown  Mfg.  Co.  v.  Deering, 
35  W.  Va.  255,  13  S.  E.  383. 

A  commission  merchant  is  one  who 
buys  and  sells  on  commission,  and  may 
sell  any  personal  property  which  is 
left  with  or  consigned  to  him  for  sale, 
except  such  as  is  expressly  excepted 
by  the  act.  White  v.  Com.,  78  Va. 
484. 

A  commission  merchant  within  the 
meaning  of  acts,  1881-82,  pp.  511,  513,  is 
one  who  buys  and  sells  on  commis- 
sion, having  possession  of  the  goods. 
White  V.  Com.,  78  Va.  484,  487. 

Distinction  between  Factor  and  Bro- 
ker.—See  the  title  BROKERS,  vol.  2, 
p.   628. 

A  factor  differs  materially  from  a 
broker.  Properly  speaking,  a  broker 
is  a  mere  negotiator  and  never  sells 
goods  in  his  own  name  but  in  the 
name  of  those  who  empJoy  him.  He  is 
not  intrusted  with  the  custody  or  pos- 
session of  the  goods.     He  is  strictly  a 


middle  man,  that  is,  a  negotiator  be- 
tween the  parties;  whereas  a  factor 
may  buy  and  sell  in  his  own  name  as 
well  as  in  the  name  of  his  principal. 
He  is  also  intrusted  with  the  posses- 
sion, control  and  disposal  of  the  goodg 
to  be  bought  or  sold,  and  has  a  special 
property  in  them  and  a  lien  on  them. 
Story  on  Agency.  Davis  v.  Gordon, 
87  Va.  559,  13  S.  E.  35.  See  concern- 
ing commercial  brokers,  tlie  title 
DRUMMERS,  vol.  4,  p.  831. 

Home  or  Foreign  Factor. — A  factor 
is  called  a  home  factor  when  he  re- 
sides in  the  same  state  or  county  with 
his  principal;  and  he  is  called  a  for- 
eign factor  when  he  resides  in  a  dif- 
ferent state  or  county.  Story  on 
Agency,  §  33,  and  cases  there  cited. 
Ruffner  v,  Hewitt,  7  W.  Va.  585. 

Purchaser  and  Factor  Distinguished 
— A  person  who  agrees  to.  pay  a  fixed 
price  for  goods  at' a  fixed  time,  without 
regard  to  the  price  of  terms  at  or  upon 
which  he  may  sell  them  to  others,  and 
irrespective  of  the  fact  whether  he  shall 
sell  them  to  others  or  not,  or  shall 
collect  the  proceeds  or  not,  and  who 
guarantees  the  sale  of  each  consign- 
ment of  goods  within  a  given  period, 
is  a  purchaser  of  the  goods  and  not  a 
mere  factor,  though  the  contract  con- 
tain other  provisions  consistent  with 
the  relation  of  principal  and  factor,  and 
be  designated  by  the  parties  as  a  "spe- 
cial selling  factor  anpoinlment."  Ar- 
buckle  V.  Gates,  95  Va.  «02,  30  S.  E. 
496.  See  the  titles  CONTRACTS,  vol. 
3,  p.  307;  INTERPRETATION  AND 
CONSTRUCTION. 
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In  order  to  amount  to  a  factor,  an 
agent  must  not  be  under  special  re- 
striction  to  his  principal  as  to  the  time 
for  payment  for  the  goods  consigned, 
price  thereof,  etc.  For  example,  in  or- 
der to  amount  to  a  factor,  an  agent 
must  not  be  required  to  advance  to  his 
principal  the  invoice  price  of  goods 
consigned  within  thirty  days,  less  the 
trade  discount  of  one  per  cent,  and  an 
additional  one  per  cent,  for  payment 
within  seven  days;  and  if  the  contract 
stipulates  that  this  advance  by  the 
agent  is  to  be  without  recourse  to  or 
reclamation  on  principal,  and  to  be 
due  in  any  event,  and  the  agent  is  re- 
quired to  bear  all  expenses  and  to  pay 
for  the  goods  at  all  events  whether 
sold  or  not,  or  the  price  be  collected 
or  not,  and  other  like  provisions,  with 
no  provision  for  the  return  of  any  part 
of  the  goods  in  any  event,-  and  the 
agent  is  required  to  sell  in  his  own 
name,  and  is  not  required  to  render  an 
account  of  his  sales,  the  transaction 
amounts  simply  to  a  sale  and  not  to 
an  appointment  of  a  factor.  Howell  v. 
Boudar,  95  Va.  815,  30  S.  E.  1007. 

Tobacco  Auctioneer  Acting  as  Com- 
mission Merchant. — H.,  a  storager,  and 
also  a  tobacco  auctioneer,  receives  to- 
bacco from  the  grower  on  consign- 
ment, sells  it  at  auction,  makes  ad- 
vances to  the  owner,  charges  him 
storage,  and  auction  fee,  and  charges 
a  commission  on  the  amount  of  the 
sales  independent  of  his  charge  as 
auctioneer,  and  accounts  with  him  for 
the  balance.  He  is  transacting  the 
business  of  a  commission  merchant,  is 
therefore  a  commission  merchant,  and 
must  pay  the  tax  assessed  thereon  ac- 
cording to  law.  Neal  v.  Com.,  21 
Gratt.  511.  See  also,  the  title  LI- 
CENSEa 

Agent  for  Sale  of  Agricultural  Im- 
plements.— A  party,  who  has  no  license 
as  commission  merchant  but  whose  en- 
tire business  consists  of  selling  agricul- 
tural implements,  wagons,  etc.,  as  agent 
for  the  manufacturer  thereof,  receiv- 
ing commission  for  his  services  in  dis- 


posing of  the  same,  can  not  be  re- 
garded either  as  trader  or  commission 
merchant.  Brown  Mfg.  Co.  v.  Deering, 
35  W.  Va.  255,  13  S.  E.  383.  See  the 
title  AGENCY,  vol.  1,  p.  240. 

Del  Credere  Commissions. — When 
for  additional  compensation,  in  case 
for  sale,  a  factor  undertakes  to  guar- 
antee to  his  principal  the  payment  of 
the  debt  due  by  the  buyer,  he  is  said 
to  receive  del  credere  commissions. 
Ruffner  v.  Hewitt,  7  W.  Va.  585. 

II.  Appointment 

A  factor  may  ordinarily  be  appointed 
by  parol  in  the  broad  sense  of  that 
term  as  used  at  common  law;  that  is, 
by  verbal  declaration,  by  writing  not 
under  seal,  or  by  acts  and  implications. 
Ruffner  v.  Hewitt.  7  W.  Va.  585.  See 
the  title  AGENCY,  vol.  1,  p.  240. 

IIL  Authority,  Powers,  Duties 
and  Liabilities. 

See  generally,  the  title  AGENCY^ 
vol.  1,  p.  240. 

A,   AUTHORITY  AND  POWERS. 

General  Antfaority  to  Sell. — Factors 
and  commission  merchants,  known  to 
be  such,  possess  a  general  authority  to 
sell;  and  have,  in  effect,  all  the  ordi- 
nary general  authority  of  a  factor. 
Davis  V,  Gordon,  87  Va.  559,  13  S.  E. 
35.  See  the  title  AGENCY,  vol.  1,  p. 
24). 

May  Sell  Any  Property  Left  for 
Sale. — A  commission  merchant  may 
sell  any  personal  property  which  is 
left  with  or  consigned  to  him  for  sale, 
except  such  as  is  expressly  excepted  by 
the  acts,  1881-82,  pp.  511,  513.  White 
V.  Com.,  78  Va.  4S4,  487. 

Presumption  of  Authority  Notwith- 
standing Private  Restrictions. — A  pre- 
sumption of  authority  to  deal  with  the 
goods  according  to  the  factor's  usual 
course  of  business  will  arise  when  a 
man  expressly  empowers  another  as 
his  factor,  although  he  privately  re- 
stricts his  powers.  Blair  v.  Sheridan, 
86  Va.   527,  10  S.  E.    414.      See    also, 
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Davis  V,  Gordon,  87  Va.  559,  13  S. 
E.  35. 

May  SeU  on  Customary  Credit  of  the 
Place. — A  consignee,  a  factor,  who  re- 
ceives no  order  to  the  contrary,  may 
sell  on  the  customary  credit  of  the 
place.  M'Connico  v.  Curzen,  2  Call 
358.  See  the  titles  AGENCY,  vol.  1,  p. 
240;  USAGES  AND  CUSTOMS. 

Discounting  Notes  of  Purchasers  in 
Order  to  Make  Advances  to  Principals. 
— It  being  the  known  usage  of  the 
trade,  commission  merchants,  having 
the  tobacco  of  several  principals  on 
hand  for  sale,  may  sell  all  the  tobacco 
of  all  their  principals  in  one  parcel,  on 
a  credit  of  four  months,  to  one  person, 
then  in  undoubted  credit,  and  take  one 
note  from  him  for  the  payment  of  the 
whole  price;  also,  they  may  have  this 
note  discounted  by  another  merchant, 
it  being  the  known  usage  of  the  trade, 
when  they  have  occasion  to  make  ad- 
vances to  their  principals.  Johnson  v. 
O'Hara,  5  Leigh  456. 

Discounting  Notes  of  Purchasers  for 
Their  Own  Accommodation. — When 
factors  and  commission  merchants 
have  no  occasion  to  make  advances  to 
their  principals,  they  are  primarily  li- 
able to  them  for  the  proceeds  of  the 
sale  of  tobaccos  consigned  by  these 
principals,  which  they  have  sold  in  one 
parcel  to  one  purchaser,  taking  his  note 
for  the  purchase  price,  and  had  the  note 
discounted  by  another  merchant  for 
their  own  accommodation;  and  the 
maker  of  this  note  afterwards  fails  and 
is  unable  to  pay  the  note.  Johnson  v. 
O'Hara,  5  Leigh  456. 

Selling  Property  of  Principal  When 
Indebted  to  Principal. — A  factor,  in- 
debted to  his  principal  at  the  time,  can 
not  sell  the  property  of  the  principal, 
to  pay  endorsements  in  the  course  of 
his  factorage.  Alexander  v.  Morris,  3 
Call   89. 

Extending  Credit  without  Assent  of 
Principal. — A  commission  merchant 
who  sells  produce  consigned  to  him, 
on  a  credit,  and  afterwards  extends 
that   credit  without  the   assent  of  the 


principal,  is  responsible  for  the  loss 
which  may  be  occasioned  thereby. 
Hairston  v.  Medley,  1  Gratt.  96.  See 
also,  Johnson  v.  O'Hara,  5  Leigh  456. 
See  the  titles  AGENCY,  vol.  1,  p.  240; 
AUCTIONS  AND  AUCTIONEERS, 
vol.  2,  p.  174. 

Pawning     Goods     of     PrincipaL— A 

consignee  of  goods  may  dispose  of 
them  in  the  way  of  trade;  but  he  can 
not  pawn  them  for  his  own  benefit,  so 
as  to  divest  the  property  of  the  con- 
signor. Skinner  v.  Dodge,  4  Hen.  & 
M.  432.  See  Hcwes  v.  Doddridge,  1 
Rob.  143. 

Principal's  Right  to  a  Decree  against 
Pawnee  for  Goods. — If  a  factor  pawns 
the  goods  of  the  consignor,  the  con- 
signor, on  a  bill  for  the  discovery  of 
the  goods,  or  the  value  thereof,  a  full 
disclosure  of  the  circumstances  being 
made  by  the  answer,  ought  not  to  be 
left  to  his  remedy  at  law,  but  a  decree 
should  be  entered  in  his  favor  at  once 
against  the  pawnee.  Skinner  v.  Dodge, 
4  Hen.  &  M.  432.  See  the  title 
PLEDGE  AND  COLLATERAL  SE- 
CURITY. 

B.    DUTIES  AND  LIABILITIES. 

See  the  title  AGENCY,  vol.  1,  p. 
240. 

As  to  factors  purchasing  the  prop- 
erty of  their  principals,  see  the  title 
TRUSTS  AND  TRUSTEES, 

As  to  principal's  rights  against  the 
factor  for  disobeying  orders  to  stop 
goods  in  transitu  being  shipped  to  an 
insolvent  buyer,  see  the  title  AGENCY, 
vol.   1,  pp.   240,  259. 

Right  to  Buy  Up  Debts  of  Principal. 
— A  factor  can  not  buy  up  the  debts  of 
his  principal  at  an  under  rate,  and 
claim  credit  for  their  nominal  amount; 
but,  in  such  a  case,  he  will  only  be  al- 
lowed what  he  actually  paid,  although 
the  purchase  was  made  after  the  fac- 
torage had  ceased,  and  the  principal 
had  brought  suit  for  an  accounting. 
Alexander  v.  Morris,  3  Call  89.  See  the 
titles  AGENCY,  vol.  1,  p.  240; 
TRUSTS  AND  TRUSTEES. 
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LiMit  for  Not  Rendering  Account. 

— Factor's  failure  for  five  years  to  ren- 
der an  account  to  his  principal  of  out- 
standing indebtedness  on  his  account 
was  held  to  render  him,  the  factor, 
chargeable  with  the  amount  of  such  in- 
debtedness. Deans  v.  Scriba,  2  Call 
415. 

Liability  of  Executors  of  Factors.— 
The  executors  of  a  consignee  will  not 
be  liable  for  outstanding  debts,  unless 
there  is  gross  negligence  on  part  of 
consignee.  M'Connico  v.  Curzen,  2 
Call  358. 

Principal  Bound  Notwithstanding 
Private  Instructions  to  Factor.— In  the 
case  of  factors  known  to  be  such,  they 
possess  a  general  authority  to  sell;  and 
if  in  selling  they  violate  their  private 
instructions,  the  principal  is  neverthe- 
less bound.  And  it  makes  no  differ- 
ence in  a  case  of  this  kind,  whether 
the  factor  (if  known  to  be  such)  has 
been  ordinarily  employed  by  the  prin- 
cipal to  sell,  or  whether  it  is  the  first 
and  only  instance  of  his  being  so  em- 
ployed by  the  principal  to  sell;  for 
still,  being  a  known  factor,  he  is  held 
out  by  the  principal  as  possessing,  in 
effect,  all  the  ordinary  general  au- 
thority of  a  factor,  in  relation  to  the 
particular  sale.  Davis  v.  Gordon,  87 
Va.  559,  13  S.  E.  35.  See  also,  Blair  v. 
Sheridan,  86  Va.  527,  10  S.  E.  414.  See 
the  title  AGENCY,  vol.  1,  p.  240. 

lY.  CJompensatioii,  Reimburse- 
ment, and  Security  Thereior. 

See  the  title  AGENCY,  vol.  1,  pp. 
240.   26«. 

Commissions  Allowed  Notwithstand- 
ing Account  Has  Not  Been  Rendered. 
— Commissions  are  allowed  to  a  factor 
although  he  fails  for  five  years  to  ren- 
der an  account  to  his  principal  for  out- 
standing indebtedness,  and  is  thus  held 
chargeable  with  the  amount  of  such 
indebtedness.  Deans  v.  Scriba,  2  Call 
419. 

Sale  of  Goods  for  Reimbursement.— 
In  ordinary  dealings  a  factor  must 
obey  his  principal's  orders  as  to  prices 


and  sales,  but  if  he  advances  on  the 
goods  to  the  principal  and  demands 
payment  of  such  advances,  then,  if  his 
advances  are  not  returned,  he  has  a 
right  to  sell  and  reimburse  himself. 
George  Campbell  Co.  v.  Angus,  91  Va. 
438,   22   S.    E.   167. 

Factor's  Lien  upon  Goods  of  the 
Principal  for  Unpaid  Drafts. — Factor 
has  a  lien  upon  the  goods  of  his  prin- 
cipal in  his  possession,  to  protect  him- 
self against  unpaid  drafts  drawn  and 
accepted  in  the  course  of  the  agency; 
and  such  lien  is  personal  to  the  factor. 
Bouvier's  Dictionary.  Barnes  Safe  & 
Lock  Co.  V.  Block  Bros.  Tobacco  Co., 
38  W.  Va.  158,  18  S.  E.  482. 

V.  Title  to  Goods  Cionsi^ed— 
LiabiUty  for  Debts. 

The  title  of  goods  consigned  to  a 
factor  to  be  sold  remains  in  the  prin- 
cipal until  sold;  and  consequently, 
goods  consigned  to  a  factor  are  not 
liable  for  the  factor's  debts,  and  can 
not  be  sold  on  execution  to  pay  his 
debts.  Barnes  Safe  &  Lock  Co,  v. 
Block  Bros.  Tobacco  Co.,  38  W.  Va. 
158,  18  S.  E.  482;  Brown  Mfg.  Co.  v. 
Derring,  35  W.  Va.  255,  13  S.  E.  383; 
Arbiickle  v.  Gates,  95  Va.  802,  30  S. 
E.   496. 

VI.  Procedure. 

A.  PLEADING. 

Where  goods  are  sold  by  a  factor  in 
Virginia  for  merchants  in  Britain,  it  is 
necessary,  in  an  action  in  this  state,  to 
state  the  name  of  the  factor  in  the 
declaration.  Ozwald  v.  Dickinson,  2 
Call  16.  See  the  titles  PARTIES; 
PLEADING. 

B.  EVIDENCE. 

Prima  Fade. — An  account  of  sales 
rendered  by  a  consignee  to  his  con- 
signor is  prima  facie  evidence  of  its 
correctness.  Mertens  v.  Nottebohms, 
4  Gratt.  163;  Ruffner  v,  Hewitt,  7  W. 
Val.  585. 

The  appointment  of  agents  to  collect 
is  prima  facie  evidence  of  due  diligence 
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on  part  of  consignee.  So  that  the  con- 
signor must  afterwards  prove  the  neg- 
ligence. M'Connico  v.  Curzen,  2  Call 
358. 

Action  for  Advances. — Quaere;  if  a 
consignee,  who  has  made  advancements 
to  his  consignor,  on  a  shipment  of  the 
goods  made  to  the  consignee,  may  re- 
cover the  amount  of  these  advance- 
ments without  showing  what  he  did 
with  the  goods.  Mertens  v.  Nottebo- 
hms,  4  Gratt.  163. 


VII.  Limitation  of  Actions. 

Where  the  dealings  between  the  prin- 
cipal and  his  factor  have  ceased  and 
the  accounts  between  them  have  been 
so  adjusted  that  the  party  in  whose 
favor  the  balance  appears  might  bring 
an  action  at  law  thereon,  then  from  the 
time  of  such  adjustment  the  statute  of 
limitations  will  commence  to  run  as 
against  such  balance.  Root  v.  Salt  Co., 
27  W.  Va.  484.  See  the  title  LIMITA- 
TION OF  ACTIONS. 


FACTS.— See  the  title  QUESTIONS  OF  LAW  AND  FACT. 

In  Hulings  v,  Hulings  Lumber  Co.,  38  W.  Va.  351,  18  S,  E.  620,  627,  it  is  said: 
"A  fact,  as  distinguished  from  the  law,  may  be  taken  as  that  out  of  which  the 
point  of  law  arises;  that  which  is  asserted  to  be  or  not  to  be,  and  is  to  be  pre- 
sumed or  proved  to  be  or  not  to  be,  for  the  purpose  of  applying  or  refusing  to 
apply  a  rule  at  law."    See  also.  Dun  v.  Seaboard,  etc.,  R,  Co.,  78  Va.  645. 

Facts  Proved — In  Carrington  v.  Bennett,  1  Leigh  340,  343,  it  is  said:  "And 
these  being  all  the  facts  proved  in  the  cause,  the  jury,  etc.,  notwithstanding  these 
last  words  facts  proved,  it  is  clear  to  me,  that  this  is  a  detail  of  the  evidence,  and 
all  the  evidence,  before  the  jury,  not  a  statement,  by  the  court  of  such  facts,  as  it 
considered  proved  by  the  mass  of  evidence."  See  also,  Taylor  v.  Com.,  77  Va. 
696. 

Failure  of  Consideration. 

See  the  titles  ACTIONS,  vol.  1,  p.  144;  BILLS,  NOTES  AND  CHECKS, 
vol.  2,  p.  41«;  BONDS,  vol.  2,  p.  514;  CONTRACTS,  vol.  3,  p.  379;  RESCIS- 
SION, CANCELLATION  AND  REFORMATION. 

FAILURE  TO  SIT. — When  a  court  faOs  to  sit  on  any  day  to  which  it  may 
have  adjourned,  all  matters  ready  for  the  court  to  act  upon,  if  it  had  been  held 
on  such  day,  shall  be  in  the  same  condition  and  have  the  same  effect  as  if  con- 
tinued to  the  next  day  oi  the  same  term  that  the  cpurt  may  sit.  The  court  said: 
"It  can  not  be  said  that  there  had  been  a  failure  of  the  court  to  sit  on  Thursday, 
21st,  or  on  Friday,  22d,  for  the  adjournment  had  been  ordered  to  Saturday,  23d. 
That  was  the  first  day  after  the  20th  that  the  court  could  sit,  and  plain4y  that 
was  the  first  day  on  which  there  was  a  failure  to  sit.  When,  therefore,  the 
court  having  adjourned  over,  as  it  had  a  right  to  do,  to  Saturday,  23d,  and  hav- 
ing failed  to  sit  on  that  day,  the  26th,  the  day  on  which  it  resumed  its  session, 
was  within  the  three  consecutive  days  (even  counting  Sunday  and  Christmas 
day)  prescribed  by  the  statute."    Langhorne  v.  Waller,  76  Va.  213,  216. 

Fairfax. 

As  to  Lord  Fairfax,  see  the  title  PUBLIC  LANDS. 

FAIR  ON  ITS  FACE.— See  Collins  v.  Mann,  15  W.  Va.  171,  180.  Sec  the 
title  EXECUTIONS,  ante,  p.  416. 


FaitK  and  Credit. 

See  the  title  FOREIGN  JUDGMENTS. 

PALL. — W.  bought  of  R.  apple  and  peach  trees  and  grape  roots  to  be  de- 
livered at  a  specified  place  "this  fall.**  R.  delivers  them  at  the  place  on  the  22d 
day  of  November,  and  during  severe  freezing  weather  tied  in  bundles  and  un- 
wrapped, and  without  previous  notice  of  the  time  of  delivery  to  W.  Held,  that 
R.  had  no  right  to  deliver  and  require  W.  to  receive  the  trees  and  roots  at  the 
unseasonable  period,  and  that  even  if  the  time  had  been  seasonable,  R.  should 
have  given  W.  reasonable  notice  of  the  time  of  delivery,  and  more  especially  as 
the  articles  were  perishable,  and  much  preparation  for  transplanting  had  to  be 
made  to  make  them  profitable  to  W.    Weltner  v.  Riggs,  3  W.  Va.  445. 

FALLEN.— See  Watkins  v.  County  Court,  30  W.  V^.  657,  5  S.  E.  654,  658. 

False  Arrest. 

See  the  title  FALSE  IMPRISONMENT. 

FALSE  IMPRISONMENT. 

I.  Deflnitions,  817. 
11.  What  Constitutes,  8i7. 

A.  Arrest  on  Void  Warrant,  817. 

B.  Arrest  on  Irreg^uUr  Warrant,  818, 

C  Arrest  by  Agfents  of  Confederate  GoTernment,  818. 

D.  Unauthorised  Imprisonment  by  Municipal  Corporation,  818. 

E.  Continuation  of  Illefiral  Detention,  819. 

F.  Malice  as  an  Element  of  the  Ri^ht  of  Action,  819. 

III.  Persons  Liable,  819. 

A.  Aiders  and  Abettors,  819. 

B.  Judicial  OflScers,  819. 

C.  Liability  of  Principal  for  Acts  of  Agent,  820. 

IV.  Actions,  821. 

A.  Nature  of  Rigrht  of  Action,  821. 

B.  Declaration,  821. 

C.  Evidence,  822. 

1.  Admissibility,  822. 

2.  Weigrht  and  Sufficiency,  822. 

D.  Damages,  822. 

1.  Compensatory  Damages,  822. 

a.  Definition,  822. 

b.  Measure  and  Elements,  823. 

(1)  In  General,  823. 
(2i  L#os8  of  Time,  823. 

(3)  Mftntal  and  Physical  Suffering,  823 

(4)  Costs,  823. 

(5)  Counsel  Fees,  823. 
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c.  Mitigration  of  Damages,  823. 

d.  Excesaiye  Damages,  823. 

'     2.  Punitive  or  Exemplary  Damages,  824. 
.  Verdict  and  Judgment,  824. 

CROSS  REFERENCES. 

See  the  titles  ABATEMENT,  REVIVAL  AND  SURVIVAL,  vol.  1,  p.  2; 
ACTIONS,  vol.  1,  p.  122;  AGENCY,  vol.  1,  p.  240;  ARREST,  vol.  a,  p.  719; 
BAIL  AND  RECOGNIZANCE,  vol.  2,  p.  196;  CARRIERS,  vol.  2,  p.  671;  CON- 
FEDERATE  STATES,  vol.  3,  p.  53;  EVIDENCE,  ante  p.  295;  EXECUTIONS 
AGAINST  THE  BODY  AND  ARREST  IN  CIVIL  CASES,  ante,  p.  474;  IM- 
PRISONMENT FOR   DEBT;  MASTER  AND   SERVANT;     WARRANTS. 


I.  Definitions. 

"False  imprisonment  is  an  unlawful 
physical  restraint  by  one  of  another's 
liberty,  whether  in  prison  or  else- 
where." Bishop  Non  Contract  Law, 
§  206;  Gillingham  v.  Ohio  River  R. 
\:o.,  35  W.  Va.  588,  14  S.  E.  243,  29 
Am.  St.  Rep.  827. 

False  imprisonment  is  a  wrong  akin 
to  the  wrongs  of  assault  and  battery, 
and  consists  in  imposing,  by  force  or 
threats,  an  unlawful  restraint  upon  a 
man's  freedom  of  locomotion.  Prima 
facie,  any  restraint  put  by  fear  or 
force  upon  the  actions  of  another  is 
unlawful,  and  constitutes  false  impris- 
onment, unless  a  showing  of  justifica- 
tion makes  it  a  true  or  legal  imprison- 
ment. Cooley  on  Torts,  196;  Gilling- 
ham V,  Ohio  River  R.  Co.,  35  W.  Va. 
588,  14  S.  E.  243,  29  Am.  St.  Rep.  827. 

"Personal  liberty  is  a  natural  right. 
'And,  prima  facie,  any  restraint  put 
by  fear  or  force  upon  the  actions  of 
another  is  unlawful,  and  constitutes 
false  imprisonment,  unless  a  showing 
of  justification  makes  it  a  true  or  legal 
imprisonment.' "  Gillingham  v.  Ohio 
River  R.  Co.,  35  W.  Va.  588,  14  S.  E. 
243. 

"Art  abuse  of  a  '  wful  arrest  is  also 
false  imprisonment;  as  cruelly  treating 
the  arrested  person,  insulting  him,  im- 
posing on  him  undue  hardships."  Gil- 
lingham V.  Ohio  River  R.  Co.,  35  W. 
Va.  588,  14  S.   E.   243. 

The  action  of  trespass  for  false  im- 
prisonment is  in  some  respects  pecul- 


iar, and  differs  from  an  action  for  an 
ordinary  assault  and  battery  and  other 
trespasses  in  this,  that  the  trespass 
does  not  consist  in  a  distinct  and  sin- 
gle act,  but  in  the  continuous  violation 
of  personal  liberty,  and  every  continu- 
ation of  an  illegal  imprisonment  con- 
stitutes a  new  trespass  for  which  an  ac- 
tion may  be  maintained.  Ruflfner  v. 
Williams,  3  W.  Va.  243. 

II.  What    Constitutes. 

A.  ARREST  ON  VOID  WARRANT. 

• 

In  General.— Where  a  party  is  taken 
in  custody  upon  a  process,  which  is 
for  any  reason  void,  as  if  a  capias  ad 
satisfaciendum  be  sued  out  against  an 
executor  or  administrator,  on  a  judg- 
ment obtained  against  him  for  a  debt 
due  by  his  testator,  without  establish- 
ing a  devastavit,  an  action  of  trespass 
and  false  imprisonment  lies  against  the 
plaintiff  suing  out  the  writ,  though  not 
against  the  sheriff.  Moofe  v.  Chap- 
man, 3  Hen.  &  M.  260,  264. 

If  the  defendant  has  lawfully  sued 
out  the  process  of  arrest  against  the 
plaintiff,  and  has  caused  him  to  be  im- 
prisoned upon  it,  and  the  process  has 
been  afterwards  set  aside  because  ille- 
gally issued,  it  constitutes  no  defense, 
but  the  plaintiff  is  entitled  to  recover 
damages  for  the  wrong  done  him, 
without  regard  to  the  motives  of  the 
defendant,  or  the  circumstances  at- 
tending the  doing  of  the  wrongful  and 
unlawful  act.  Parsons  v.  Harper,  16 
Gratt.  64. 
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Warsaat  Altered  and  Afterwards 
Executed  by  Unauthorized  Person. — 
A  warrant  to  arrest  a  person  of  whom 
surety  for  the  peace  is  demanded,  be- 
ing executed  neither  by  a  sworn  offi- 
cer, nor  the  person  to  whom  it  was  di- 
rected by  the  magistrate,  but  by  an  in- 
dividual selected  by  the  prosecutor, 
wlio  erased  the  name  of  the  person  ap- 
pointed by  the  magistrate,  and  substi- 
tuted that  of  the  person  selected  by 
himself,  is  thereby  rendered  altogether 
illegal  and  void  as  a  justification,  but 
may  be  given  in  evidence  in  mitigation 
of  damages.  Wells  v.  Jackson,  3 
Munf.   458. 

Warrant  Failing  to  Give  Christian 
Na*iiea  of  Persons  to  Be  Arrested.— 
Quaere,  if  the  persons,  to  be  arrested, 
be  described  only  by  their  surnames, 
the  counties  they  reside  in,  and  their 
professions,  or  trades,  without  their 
christian  names;  is  not  such  warrant 
too  general  and  uncertain,  and,  there- 
fore, illegal  and  void?  Wells  v.  Jack- 
son,,3  Munf.  458. 

Wasrant  against  Certain  Person 
"and  Asaociatea." — A  warrant  direct- 
ing the  **asiociates,"  of  persons  named, 
to  be  arraatcd,  without  mentioning  the 
names  of  such  associates,  is  illegal  and 
void  as  to  them.  Wells  v.  Jackson,  3 
Munf.  458. 

B.     ARREST    ON     IRREGULAR 
WARRANT. 

In  General. — Where  the  process  is 
irr?jalar  only,  the  plaintiff,  at  whose 
sv  t  the  arrest  is  made,  is  not  liable  to 
an  action  of  trespass,  until  the  writ  is 
jrvpcrsedcd.  Moore  v.  Chapman,  3 
Hen.  &  M.  260.  264;  Ogg  V.  Murdock, 
S5  W.  Va.  139. 

Irregularity  of  Arrest  in  Civil  Ac- 
tion*— Where  the  facts  and  grounds 
actually  exist,  or  the  plaintiff  has  prob- 
able cause  to  believe  they  exist,  on 
which  an  order  for  the  arrest  of  the 
defendaat  is  authorized  by  §  37,  ch. 
106,  W.  Va.  Code,  the  plaintiff,  who 
eamses  an  arrest  to  be  made  under 
•aid  liatute,  can  not  be  made  liable  in 


action  of  trespass  for  such  arrest, 
merely  because  the  affidavit  and  order 
of  arrest  are  not  regular  and  in  proper 
legal  form.  Ogg  v.  Murdock,  25  W. 
Va.  139. 

But  in  such  case,  the  order  of  ar- 
rest is  authorized  only  in  a  pending 
action  or  suit — this  is  made  a  condi- 
tion precedent;  and  if  a  party  makes  an 
affidavit  and  causes  an  arrest,  without 
the  pendency  of  an  action  for  his 
claim,  his  proceedings  will  be  void  for 
want  of  jurisdiction  to  issue  the  order 
of  arrest  and  he  will  be  liable  for  dam- 
ages in  an  action  of  trespass  brought 
by  the  party  arrested.  Ogg  v.  Mur- 
dock, 25  W.  Va.  139. 

Arrest  for  Debt  Already  Paid. — ^Tres- 
pass for  assault  and  battery,  and  false* 
imprisonment,  will  not  lie  against  the 
plaintiff,  for  suing  out  a  writ  of  capias 
ad  satisfaciendum,  and  causing  the  de- 
fendant to  be  taken  in  execution,  while 
he  was  attending  court  as  a  witness, 
under  the  protection  of  a  subpoena,  al- 
though the  debt  for  which  the  execu- 
tion issued  had  been  previously  paid. 
Moore  v.  Chapman,  3  Hen.  &  M.  260. 

Nor  can  any  action  be  sustained,  as 
it  seems,  till  the  process  of  execution 
be  quashed,  or  superseded.  Moore  v. 
Chapman,   3   Hen.   &   M.   260. 

C.  ARREST  BY  AGENTS  OP  CON- 

FEDERATE     GOVERNMENT. 

See  the  title  CONFEDERATE 
STATES,  vol.  3,  p.  61,  et  seq. 

D.  UNAUTHORIZED  IMPRISON- 
MENT BY  MUNICIPAL  COR- 
PORATION. 

Unless  the  power  to  imprison  be 
plainly  given  it  does  not  exist;  and, 
when  given,  there  must  be  a  judicial 
ascertainment  of  the  guilt  of  the  party 
accused,  by  a  competent  tribunal,  be- 
fore it  can  be  exercised.  A  power 
conferred  on  a  municipal  corporation 
to  adopt  ordinances  and  to  enforce 
compliance  with  them  by  prescribed 
fines,  does  not  confer  the  power  of 
imprisonment  before  trial  for  a  viola- 
tion of  the  ordinances,  nor  after  trial 
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for  failure  to  pay  the  fines.     Bolton  v, 
Vellines,  94  Va.  393,  26  S.  E.  847.     See 
the    title    MUNICIPAL    CORPORA 
TIONS. 

E.  CONTINUATION  OF  ILLEGAL 

DETENTION. 

Every  continuation  of  an  illegal  im- 
prisonment, constitutes  a  new  trespass 
for  which  an  action  for  false  imprison- 
ment may  be  instituted.  Rufifner  v. 
Williams,  3  W.  Va.  343. 

F.  MALICE  AS  AN  ELEMENT  OF 

THE  RIGHT  OF  ACTION. 

In  false  imprisonment  proper,  as 
distinguished  from  malicious  prosecu- 
tion, malice  is  not  required,  but  want 
of  reasonable  and  probable  cause  is 
sufficient.  Gillingham  v.  Ohio  River 
R.  Co.,  35  W.  Va.  588,  14  S.  E.  243. 

In  an  action  on  the  case  for  false 
imprisonment,  if  the  defendant  has 
unlawfully  sued  out  process  of  arrest 
against  the  plaintiff,  and  has  caused 
him  to  be  imprisoned  upon  it,  and  the 
process  has  been  afterwards  set  aside 
because  illegally  issued,  it  constitutes 
no  defense  to  the  party;  but  the  plain- 
tiff is  entitled  to  recover  damages  for 
the  wrong  done  him,  without  regard 
to  the  motives  of  the  defendant,  or  the 
circumstances  attending  the  doing  of 
the  wrongful  and  unlawful  act.  Par- 
sons V.  Harper,  16  Gratt.  64. 

When  the  officer,  acting  however 
honestly,  arrests  the  wrong  person, 
not  being  misled  thereto  by  the  per- 
son himself,  it  is  a  case  of  false  im- 
prisonment, although  the  mistake  may 
be  shown  in  mitigation  of  damages. 
Gillingham  v.  Ohio  River  R.  Co.,  35 
W.  Va.  588,  14  S.   E.  243. 

It  has  been  held,  that  in  an  action 
for  false  imprisonment,  an  instruction 
that  "an  improper  motive  may  be  in- 
ferred from  a  wrongful  act  based  upon 
no  reasonable  ground;  that  such  im- 
proper motive  constitutes  malice  in 
law,  and  that  the  act  need  not  be 
prompted  by  anger,  malevolence,  or 
vindict'veness,"  correctly  defines  mal- 
ice.    Bolton  V,  Vellines,  94  Va.  393,  26 


S.  E.  847,  citing  Forbes  v.  Hagman, 
75  Va.  168.  See  the  title  MALI- 
CIOUS PROSECUTION. 

III.  Persons  Liable. 

A.  AIDERS  AND  ABETTORS. 

Where  a  party  is  present  during  a 
part  of  the  time  of  the  illegal  impris- 
onment of  another,  and  gives  aid  and 
comfort,  counsel,  direction  and  encour- 
agement to  those  engaged  in  it,  he  is 
personally  liable  for  the  trespass. 
Ruftner  v,  Williams,  3  W.  Va.  243. 

Where  a  rebel  in  1861,  finding  that 
a  loyal  man  had  been  wrongfully  ar- 
rested, joined  the  gang  of  independent 
scouts  who  were  taking  him  to  prison, 
arud  encouraged  their  acts  and  abused 
him,  he  was  held  to  be  guilty  of  false 
imprisonment.  Ruffner  v.  Williams,  3 
W.  Va.  243,  245. 

It  is  held,  that  a  party  is  liable  as 
a  joint  trespasser,  in  an  action  for  as- 
sault and  battery,  arrest  and  false  im- 
prisonment, where  he  was  engaged  in 
a  raid  made  by  a  party  of  about  three 
hundred  rebels,  which  captured  the 
plaintiff,  though  not  present  at  the 
capture,  and  where  he  was  with  the 
party  that  captured  him,  at  camp  on 
the  night  of  the  capture;  and  where 
he  was  along  with  the  squad  for  a 
considerable  portion  of  the  time  and 
distance  traveled  by  it,  that  took  the 
prisoner,  with  others  captured  on  the 
raid,  to  Richmond.  His  connection 
with  the  company,  his  presence  with 
the  parties  having  the  prisoners  in 
charge  and  guarding  them  on  the  re- 
turn, and  way  to  Richmond,  shows  his 
participation  with  the  illegal  detention 
and  imprisonment  so  as  to  fix  his  guilt 
in  the  premises  as  a  joint  trespasser. 
Cole  V.  RadcliflF,  4  W.  Va.  332. 

Generally,  as  to  arrests  by  agents  of 
confederate  government,  see  the  title 
CONFEDERATE  STATES,  vol.  3, 
pp.    61,    66. 

B.  JUDICIAL  OFFICERS. 

Judicial  officers  are  not  answerable 
for  mistakes  of  law,  or  errors  of  judg- 
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ment,  in  cases  where  they  have  juris- 
diction of  the  subject  matter  and  the 
parties,  and  the  judgment  is  one  which 
they  are  authorized  by  law  to  render. 
Bolton  V.  Vellines,  94  Va.  393,  26  S.  E. 
847;  Johnston  v,  Moorman,  80  Va.  131. 

When  acting  within  their  jurisdic- 
tion, judicial  officers  are  exempt  in 
civil  actions  from  liability  for  their 
official  acts,  although  such  acts  are  al- 
leged to  have  been  done  maliciously 
and  corruptly.  Johnston  r.  Moorman, 
80  Va.  131. 

And  in  an  action  against  such  offi- 
cers, acting  within  their  jurisdiction,  it 
is  not  for  the  jury  to  decide  upon  the 
question  of  the  reasonableness  of  the 
grounds  of  the  arrest.  Johnston  r. 
Moorman,  80  Va.  131. 

What  Constitutes  a  Judicial  Act — A 
direction  to  a  policeman  to  arrest  any- 
one who  shall  in  the  future  violate  a 
city  ordinance  is  not  a  judicial  act. 
The  police  commissioners  of  the  city 
of  Norfolk  are  not  judicial  officers,  and 
the  act  complained  of  is  not  a  judicial 
act,  nor  one  authorized  by  law.  Bol- 
ton V.  Vellines,  94  Va.  393,  26  S.  E. 
847. 

Arrest  by  Mayor  of  Town. — Since 
the  mayor  of  a  town,  while  acting  in 
his  judicial  capacity,  has  the  right  to 
judge  whether  or  not  sufficient 
grounds  for  an  arrest  exist;  in  an  ac- 
tion against  the  mayor  for  maliciously 
causing  the  plaintiff  to  be  arrested  and 
imprisoned  for  a  breach  or  threatened 
breach  of  peace  committed  in  his  pres- 
ence, it  is  error  to  submit  to  the  jury 
the  question  of  the  reasonableness  of 
the  grounds  of  the  arrest.  Tohnston 
V.  Moorman,  80  Va.  131. 

Arrest  by  Court  on  Rule  for  Con- 
tempt—  So  a  rule  for  contempt, 
being  the  judicial  act  of  the  court 
issuing  it,  can  not  be  a  foun- 
dation for  an  action  for  false  impris- 
onment, however  erroneously  issued, 
but  it  may  be  for  malicious  prosecu- 
tion, provided  the  application  for  the 
same  is  without  probable  cause,  actu- 
ated  by   improper  and   malicious   mo- 


tives, and  founded  on  falsehood  or 
misrepresentation.  Tavenner  v.  More- 
head,  41  W.  Va.  116,  23  S.  E.  673.  See 
the  titles  CONTEMPT,  vol.  3,  p.  236; 
MALICIOUS  PROSECUTION. 
C.  LIABILITY  OF  PRINCIPAL 
FOR  ACTS  OF  AGENT. 

F.  &  A.,  partners,  living  in  Balti- 
more, carry  on  a  business  near  Rich- 
mond by  their  general  agent,  M.  M. 
brings  an  action  in  the  name  of  F.  & 
A.  against  H.  &  G.,  partners,  claiming 
they  are  indebted  to  the  plaintiffs;  and 
upon  affidavit  by  M.,  under  the  stat- 
ute, A.  &  G.  are  held  to  bail,  and  not 
being  able  to  give  it  they  are  held  in 
prison  until  the  trial,  when  the  plain- 
tiffs are  nonsuited.  H.  and  G.  then 
bring  their  separate  actions  against  F. 
and  A.  for  malicious  arrest  and  im- 
prisonment. It  seems  F.  &  A.  had  no 
knowledge  of  the  arrest  and  imprison- 
ment until  the  parties  were  in  prison, 
when  F.,  coming  to  Richmond,  he  was 
informed  of  the  fact  by  M.,  when  he 
made  no  inquiry,  as  to  the  grounds  of 
the  arrest,  and  he  gave  no  directions 
for  their  release.  It  was  held,  that 
this  was  a  virtual  ratification  and  adop- 
tion of  what  had  been  done  by  the 
agent;  and  the  principals,  F.  &  A.,  are 
responsible  for  the  consequences  of 
the  agent's  act.  Forbes  v.  Hagman,  75 
Va.  168.  See  the  titles  AGENCY,  vol. 
1,  p.  240;  MASTER  AND  SERVANT. 

False  Imprisonment  by  Conductor 
of  Train. — A  carrier  of  passengers  is 
liable  for  the  false  imprisonment  of  a 
passenger,  made  or  caused  to  be  made 
by  its  conductor  in  charge  of  the  train, 
during  his  execution  of  the  carrier's 
contract  to  treat  properly  and  convey 
safely.  This  liability  is  not  affected  by 
§  31,  ch.  145,  W.  Va.  Code,  which  en- 
acts, among  other  things,  that  "the 
conductor  of  every  train  or  railroad 
cars  shall  have  all  the  powers  of  a 
conservator  of  the  peace  while  in 
charge  of  the  train."  Gillingham  zk 
Ohio  River  R.  Co.,  35  W,  Va.  588,  14 
S.  E.  243.  See  the  title  CARRIERS, 
vol.  2,  p.  671. 
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If  a  conductor,  as  a  conservator  of 
the  peace,  causes  the  arrest  of  a  per- 
son on  justifiable  probable  cs^use  of  his 
guilt  of  an  offense  against  the  laws  of 
the  state,  neither  he  nor  the  company 
he  serves  is  liable  for  damages  by  rea- 
son thereof.  Claiborne  v.  Chesapeake, 
etc.,  R.  Co.,  46  W.  Va.  363,  33  S.  E. 
262. 

A  common  carrier  is  under  no  obli- 
gation to  protect  a  passenger  from 
legal  arrest,  but  only  from  illegal  ar- 
rest Claiborne  v.  Chesapeake,  etc.,  R. 
Co.,  46  W.  Va.  363,  33  S.  E.  262,  265. 

An  instruction  that  a  proper  officer 
of  the  state  has  the  right  to  enter  a 
train  of  cars,  within  the  limits  of  his 
jurisdiction,  and  arrest  a  person  guilty 
of  a  known  breach  of  the  laws  of  this 
state,  and  that  the  railroad  company 
would  not  be  liable  for  such  arrest,  is 
good,  and  it  is  error  not  to  give  it. 
Claiborne  v,  Chesapeake,  etc.,  R.  Co., 
46  W.  Va.  363,  33  S.  E.  262. 

Arrest  by  Special  Policeman,  Irregu- 
larly Appointed. — ^The  mere  fact  that  a 
night  watchman  in  the  employ  and  pay 
of  a  railroad  company  was  sworn  in  as 
a  special  policeman  by  a  city  mayor  at 
the  request  of  the  company,  where  the 
mayor  was  not  authorized  by  law  to 
appoint  a  special  policeman  for  the 
company,  gave  the  policeman  no  au- 
thority to  make  arrests  as  an  officer 
of  the  law,  and  the  company  is  liable 
in  damages  for  false  imprisonment  and 
assault  on  a  passenger,  committed  by 
such  special  policeman  in  the  discharge 
of  his  duties  as  watchman.  Norfolk, 
etc.,  R.  Co.  V.  Galliher,  89  Va.  639,  16 
S.  E.  935. 

IV.  Actions. 

A,    NATURE   OF    RIGHT   OF   AC- 
TION. 

The  right  of  action  for  a  personal 
tort  such  as  false  imprisonment  dies 
with  the  party  and  does  not  survive  to 
the  personal  representative.  Norfolk, 
etc.,  R.  Co.  V.  Read,  87  Va.  185,  189,  12 
S.   E.    395.      See    the    title   ABATE- 


MENT,     REVIVAL      AND      SUR- 
VIVAL, vol.  1,  p.  2. 

A  right  of  action  for  false  imprison- 
ment can  not  be  assigned  being  purely 
personal.  Norfolk,  etc.,  R.  Co.  v.  Read, 
87  Va.  185,  189,  12  S.  E.  395.  See  the 
title  ASSIGNMENTS,  vol.  1,  p.  745. 

B.  DECLARATION. 

In  GeneraL — ^A  declaration  in  an  ac- 
tion of  trespass,  for  assault  and  bat- 
tery, and  false  imprisonment,  which 
alleges  the  cause  of  complaint  suffi- 
ciently to  make  known  to  the  defend- 
ant what  he  is  to  answer  to,  so  that 
judgment,  according  to  law  and  the 
very  right  of  the  case,  could  be  given, 
is  sufficient,  in  substance,  and  a  de- 
murrer thereto  should  be  overruled. 
Carskadon  v.  Williams,  7  W.  Va.   1. 

Averment  That  Arrest  Was  againa^t 
PlaintifiTs  WilL — In  an  action  for  false 
imprisonment,  the  declaration  need  not 
charge  in  express  terms  that  the  im- 
prisonment Was  "against  the  will  of 
the  plaintiff."  It  is  sufficient  if  it  ap- 
pears that  the  imprisonment  was 
against  his  will,  and  was  without  col- 
lusion on  his  part.  Bolton  v.  Vellines, 
94  Va.  393,  26  S.  ^.  847. 

Averment  as  to  Malice. — In  an  ac- 
tion on  the  case  for  suing  out  a  capias 
and  imprisoning  the  plaintiff,  in  an 
action  of  slander  in  which  he  was  de- 
fendant, it  is  not  necessary  to  aver 
malice  or  want  of  probable  cause  in 
suing  out  the  capias.  Parson  v.  Har- 
per, 16  Gratt.  64. 

Averment  as  the  Charge  and  Ac- 
quittal.— ^An  averment  that  the  plaintiff 
was  charged  with  an  offense,  and  that 
the  prosecution  therefor  had  been 
abandoned  and  fully  ended,  is  all  that 
is  required  on  the  subject  of  charge 
and  acquittal.  Bolton  v.  Vellines,  94 
Va.  393,  26  S.  E.  847. 

Necessity  of  Setting  Out  Defend- 
ant's Conduct. — A  declaration  for  ma- 
licious arrest  or  prosecution  must  set 
forth  the  alleged  malicious  conduct  of 
the  defendant  on  which  it  is  predicated, 
otherwise  it  is  demurrable.     Tavenner 
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V.  Morehcad,  41  W.  Va.  116,  23  S.  E. 
673. 

C.  EVIDENCE. 

See  the  title  EVIDENCE,  ante,  p. 
295. 

1.  Admissibility. 

Admissibility  of  Record  in  Prior  Ac- 
tion.— In  an  action  on  the  case  for 
false  imprisonment,  the  whole  record 
of  the  case  in  which  the  imprisonment 
occurred  is  competent  evidence  for  the 
plaintiff.  Parsons  v.  Harper,  16 
Gratt.  64. 

The  record  in  the  action  in  which 
the  imprisonment  occurred  is  compe- 
tent evidence  for  the  plaintiffs;  and 
slig'ht  variance  between  the  declaration 
and  the  record,  which  would  not  pre- 
vent the  record  in  the  present  case 
from  being  a  bar  to  another  action  for 
the  same  cause,  are  not  sufficient  to 
exclude  it.  Forbes  v.  Hagman,  75  Va. 
168. 

Evidence  of  Act  of  Defendant  Subse- 
quent to  Complaint — What  the  defend- 
ant did  after  making  his  complaint  to 
the  justice  to  have  the  plaintiff  ar- 
rested, is  not  evidence  on  his  behalf. 
Womack  v.  Circle,  29  Gratt.  192. 

Evidence  as  to  Food  Given  PlaintifiF 
during  Imprisonment — In  an  action  for 
false  imprisonment,  evidence  as  to  the 
kind,  quality  and  quantity  of  food,  is 
not  admissible,  unless  the  fact  is 
specifically  alleged  in  the  declaration. 
Carskadon  v.  Williams,  7  W.  Va.  1,  2. 

Evidence  as  to  Wealth  of  Defendant 
— In  an  action  for  slander,  malicious 
prosecution  and  false  imprisonment, 
the  plaintiff,  in  order  to  show  the 
wealth  and  influence  of  the  defendant, 
offered  in  evidence  certified  abstracts 
from  the  books  containing  the  returns 
of  the  assessments  for  taxation  of  the 
land  and  personal  property  belonging 
to  the  defendant  in  the  year  1876,  the 
year  of  the  trial  of  the  cause.  There 
being  no  objection  to  the  form  of  the 
abstracts,  or  that  they  did  not  truly 
state  what  they  purported,  the  evidence 


was  admissible.    Womack  v.  Circle,  29 

Gratt   192. 

8.  Weight  and  Sufficiency. 

Evidence  that  the  defendant,  the  in- 
former and  constable,  arrested  the 
plaintiff,  who  was  young  and  ignorant, 
and  kept  him  in  custody  for  four  days, 
refu&ing  to  bring  him  to  trial,  and 
neglecting  to  give  him  an  opportunity 
to  furnish  security,  and  that  they  en- 
deavored to  get  him  to  sign  an  ac- 
knowledgment of  a  due  Wll,  is  sufficient 
to  warrant  a  verdict  against  the  de- 
fendants.   Jones  V,  Com.,  1  Rob.  748. 

But  evidence  that  the  defendant,  a 
justice  of  the  peace,  issued  a  warrant 
for  the  plaintiff*s  arrest;  that  the  in- 
former and  constable  kept  him  in  cus- 
tody for  four  days,  and  neglected  to 
bring  him  to  trial,  but  endeavored  to 
get  him  to  sign  an  acknowledgment 
of  a  due  bill;  and  that  the  informer 
often  took  his  cases  before  the  defend- 
ant, was  insufficient  to  support  a  ver- 
dict against  the  defendant  Jones  v. 
Com.,  1  Rob,  748. 

In  Jones  v.  Com.,  1  Rob.  748,  the 
information  was  against  a  justice  of 
the  peace,  an  informer,  and  a  con.>table, 
for  assaulting  and  imprisoning  a  party, 
under  colour  of  a  warrant  of  arrest  for 
perjury,  issued  against  him  by  the  jus- 
tice on  the  oath  of  the  informer,  and 
executed  by  the  constable.  It  was 
held,  by  the  general  court,  upon  the 
evidence,  that  the  information  was  not 
sustained  as  to  the  justice,  but  that 
the  informer  and  constable  were  prop- 
erly convicted  and  fined.  See  the  title 
NEW  TRIALS. 

D.  DAMAGES. 

See  generally,  the  title  DAMAGES, 
vol.  4,  p.  162. 

1.  Compensatory  Damages, 
a.  Definition. 

Compensratory  damages  are  such  as 
indemnify  the  plaintiff,  including  injury 
to  property,  loss  of  time  and  necessary 
expenses,  counsel  fees  and  other  actual 
losses.  Ogg  V.  Murdock,  25  W.  Va, 
139,  146. 
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b.  Measure  and  Elements. 

(1)  In  General. 

The  rule,  in  cases  where  the  malice 
necessary  to  sustain  the  action  is  such 
only  as  results  from  a  groundless  act, 
and  there  is  no  actual  malice  or  design 
to  oppress,  is  to  allow  compensatory 
damages;  that  is,  damages  to  indemnify 
the  plaintiff,  including  injury  to  prop- 
erty, loss  of  time  and  necessary  ex- 
penses, counsel  fees,  and  other  actual 
loss;  but  not  to  allow  vindictive  or 
punitive  damages  to  punish  the  defend- 
ant. Ogg  V,  Murdock,  25  W.  Va.  139; 
Parsons  v.  Harper,  16  Gratt.  64;  Clai- 
borne V.  Chesapeake,  etc.,  R.  Co.,  '46 
W.  Va.  363,  33  S.  E.  262. 

(2)  Loss  of  Time. 

Where  the  false  imprisonment  com- 
plained of  was  done  without  malice  the 
plaintiff  can  only  recover  compensatory 
damages.  One  of  the  most  important 
elements  of  recovery  in  such  case  is 
for  his  loss  of  time  and  for  the  inter- 
ruption to  his  business.  Parsons  v. 
Harper,  16  Gratt.  64;  Bolton  v,  Vel- 
lines,  94  Va.  393,  26  S.  E.  847;  Burruss 
V.  Hines,  94  Va.  413,  26  S.  E.  875; 
Ogg  V.  Murdock,  25  W.  Va.  139. 

(3)  Mental  and  Physical  Suffering. 
The    plaintiff    may    recover    for    any 

bodily  or  mental  suffering  sustained  by 
him  in  consequence  of  the  wrongful 
act.  Bolton  v.  Vellines,  94  Va.  393, 
26  S.  E.  847;  Persons  v.  Harper,  16 
Gratt.  64. 

But,  as  there  is  no  precise  measure 
of  damages  for  mental  or  physical 
pain,  where  they  are  elements  of  dam- 
ages to  be  estimated  by  the  jury,  the 
verdict  will  not  be  set  aside  unless  the 
damages  are  so  great  qs  to  suggest 
that  the  jury  have  been  influenced 
by  passion  or  prejudice.  Bolton  v. 
Vellines,  94  Va.  393,  26  S.  E.  847. 
<4)   Costs. 

The  plaintiff  is  also  entitled  to  re- 
cover the  costs  and  expenses  incurred 
in  defending  the  original  suit  or  pro- 
ceeding. Parsons  v.  Harper,  16  Gratt. 
<4;   Bolton  v.  Vellines,  94  Va,  393.  26 


S.  E.  847;  Burruss  v,  Hines,  94  Va.  413, 
26  S.  E.  875;  Ogg  V.  Murdock,  25  W. 
Va.  139. 
(5)  Counsel  Fees. 

While  the  general  rule  is  that  counsel 
fees  are  not  recoverable  as  damages, 
yet  on  a  trial  for  malicious  prosecu- 
tion or  false  imprisonment,  where  ex- 
emplary damages  are  recoverable,  the 
fees  pa^id  or  incurred  to  counsel  for 
defending  the  original  suit  or  proceed- 
ing may  be  proved,  and,  if  reasonable 
and  necessarily  incurred,  may  be  taken 
into  consideration  by  the  jury  in  the 
assessment  of  damages.  Burruss  v. 
Hines,  94  Va.  413,  26  S.  E.  875;  Parsons 
V.  Harper,  16  Gratt.  64;  Ogg  v.  Mur- 
dock, 25  W.  Vs^.  139;  Bolton  v.  Vel- 
lines, 94  Va.  393,  26  S.  E.  847. 

In  an  action  on  the  case  for  suing 
out  a  capias  and  imprisoning  the  plain- 
tiff, in  an  action  of  slander  in  which  he 
was  the  defendant,  he  may  prove  as 
damsige  sustained  by  him,  the  amount 
of  the  fee  paid  by  him  to  counsel  for 
a  motion  to  quash  the  capias.  Parsons 
V.  Harper,  16  Gratt  64. 

c.  Mitigation  of  Damages. 

In  mitigation  of  damages,  in  an  ac- 
tion for  fcilse  imprisonment,  it  is  al- 
lowable on  cross-examination  to  prove 
that  the  plaintiff  had  boasted  that  he 
had  gained  a  great  reputation  from  his 
arrest  and  imprisonment.  Johnston  v, 
Moorman,  80  Va.   131. 

Where  an  oflScer  acting  honestly  ar- 
rests a  wrong  person,  his  mistake  may 
be  shown  in  mitigation  of  damages. 
Gillingham  v,  Ohio  River  R.  Co.,  35 
W.  Va.  588,  14  S.  E.  243. 

d.  Excessive  Damages. 

Where  the  proof  in  an  action  for 
false  imprisonment  was  that  the  plain- 
tiff was  imprisoned  from  Friday  to  the 
afternoon  of  the  following  Monday,  and 
there  was  no  evidence  to  show  that  he 
sustained  any  injury  or  loss  other  than 
the  loss  of  his  time  during  his  impris- 
onment, and  he  said  himself  that  he 
had  no  visible  property  and  did  not 
pretend    that   he   was   engaged  in   any 
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business,  and  proved  no  data  from 
which  his  loss  of  time  while  impris- 
oned could  be  estimated,  it  was  held, 
that  as  the  damages  found  by  the  jury 
were  in  plain  disregard  of  the  limits 
fixed  by  the  court's  charge  giving  the 
rule  by  which  damages  s^re  to  be  as- 
sessed, it  was  the  duty  of  the  court  to 
set  aside  the  verdict  and  order  a  new 
trial.  Ogg  V.  Murdock,  25  W.  Va.  139, 
146.  See  the  title  NEW  TRIALS. 
SL  Panitive  or  Exemplary  Damages. 

See  the  title  EXEMPLARY  DAM- 
AGES, ante,  p.  74S. 

In  General — ^Vindictive  damages  may 
be  given  to  punish  the  defendant  for 
his  fraud  4nd  actual  malice.  Ogg  v, 
Murdock,  25  W.  Va.  139,  146. 

Where  the  defendant,  in  an  action 
for  false  imprisonment,  was  actuated 
by  malice,  punitive  damages  may  be 
given  to  the  plaintiff.  Bolton  v.  Vel- 
lincs,  94  Va.  393,  26  S.  E.  847;  Ogg  v. 
Murdock,  25  W.  Va.  139. 

If  the  compensatory  damages  are 
sufficiently  punitive,  it  is  improper  to 
instruct  the  jury  to  allow  an  additional 
sum  as  punitive  damages.  Claiborne 
V.  Chesapeake,  etc.,  R.  Co.,  46  W.  Va. 
363,  33  S.  E.  262. 

In  a  case  in  which  the  plaintiff  had 
been  kept  under  an  illegal  restraint  for 
three  days,  but  in  which  there  was  no 
proof  of  malice  on  the  part  of  the  de- 
fendant, it  was  held  that  a  verdict  for 
$475  would  be  set  aside  as  plainly  ex- 
cessive. Ogg  V.  Murdock,  25  W.  Va. 
139;  Bolton  v.  Vellines,  94  Va.  393,  26 
S.  E.  847. 

Detention  of  Passenger  by  Carrier. — 
A  carrier  of  passengers  is  liable  in  ex- 
emplary damages  for  the  arrest  or 
false  imprisonment  of  a  passenger, 
without  reasonable  and  probable  cause, 
made,  or  caused  to  be  made,  by 
its  conductor  in  charge  of  a  train  dur- 
ing   the    execution    of     a    contract    to 


carry,  although  such  act  on  the  part 
of  the  conductor  was  entirely  unau- 
thorized by  the  company,  and  was 
purely  personal  to  himself.  Gillingham 
V.  Ohio  River  R.  Co.,  35  W.  Va.  588, 
14  S.  E.  243,  29  Am.  St.  Rep.  827; 
Claiborne  r.  Chesapeake,  etc.,  R.  Co., 
46  W.  Va.  363,  33  S.  E.  262. 

In  an  action  against  a  carrier  for  the 
arrest  and  false  imprisonment  of  a  pas- 
senger, if  such  an  arrest  is  made  with- 
out probable  cause,  and  by  reason  of 
an  honest  mistake,  without  actual  mal- 
ice, or  a  design  to  injure  or  oppress, 
the  liability  is  only  for  compensatory 
damages,  and  no  additional  sum  can  be 
added  thereto  as  exemplary,  punitive, 
or  vindictive  damages.  Claiborne  v. 
Chesapeake,  etc.,  R.  Co.,  46  W.  Va,  363, 
33  S.  E.  262. 

E.  VERDICT  AND  JUDGMENT. 

G.  institutes  an  action  of  trespass  on 
the  case  against  J.  and  ten  others,  for 
arrest  and  false  imprisonment.  The 
defendants  pleaded  the  statute  of  lim- 
itations and  not  guilty,  and  issues  were 
thereon  joined.  Upon  the  issues  the 
jury  rendered  a  verdict  for  damages 
against  eight  of  the  defendants  jointly, 
find  two  of  the  defendants  not  guilty, 
and  omitted  to  find  any  verdict  against 
F.,  the  other  defendant,  and  the  cir- 
cuit court  entered  joint  judgment  on 
the  finding  of  the  jury  against  the 
eight  defendants  for  the  damages  as- 
sessed by  the  jury,  and  the  costs.  It 
was  held,  that  as  the  defendants 
against  whom  the  verdict  was  ren- 
dered and  the  judgment  thereon  en- 
tered, were  not  prejudiced  by  the 
omission  as  to  F.,  it  was  proper  to 
enter  the  judgment  on  the  verdict 
against  the  defendants  who  were 
found  guilty.  Jones  v,  Grimmet,  4  W. 
Va.  104.  See  the  titles  JUDGMENTS 
AND  DECREES;    VERDICT. 


FALSELY.— See  the  title  PERJURY. 

In  Kirtlcy  v.  Deck,  2  Munf.  13,  it  is  said:  "In  Young  v.  Gregorie,  3  Call  446, 
452,  it  is  admitted  that  equipollent  expressions  are  sufficient;  and  from  10  Mod 
214,  and  Gilb.  Rep.  K.  B.  185  (same  case  more  fully  reported),  it  appears  that  the 
words  'falsely  and  maliciously,'  are  equivalent  to  'without  probable  cause.* "  Se« 
also,  the  title  MALICIOUS  PROSECUTION. 

False  OatK. 

See  the  titles  LIBEL  AND  SLANDER;  PERJURY. 


FALSE  PRETENSES  AND  CHEATS. 

I.  False  Pretenses,  825. 

A.  Definition  and  Distinctions,  825. 

B.  Essential  Elements,  827. 

C.  Subject  Matter  of  OfiPensei  828. 

D.  The  Indictment  and  Chargfe,  828. 

1.  Form  of  Indictment,  828. 

2.  Sufficient  Allegration  That  False  Pretense  Was  Indncingr  Canse,  829. 

3.  The  Scienter  and  Fraudulent  Intent,  829. 

4.  Particularity  of  Description  of  Subject  Matter  of  Offense,  829. 

5.  Sufficient  Record  of  an  Indictment,  830. 

6.  Proper  Chargfe  to  Jury,  830. 
B.  Defenses,  830. 

F.  Evidence,  830. 

G.  Punishment,  832. 

II.  Cheats,  832. 

CROSS  REFERENCES. 

See  the  titles  ACCOMPLICES  AND  ACCESSORIES,  vol.  1,  p.  74;  AUTRE- 
FOIS, ACQUIT  AND  CONVICT,  vol.  2,  p.  181;  FORGERY  AND  COUN- 
TERFEITING; FRAUD  AND  DECEIT;  LARCENY. 


I.  False  Pretenses. 

A.  DEFINITION  AND  DISTINC- 
TIONS. 

Definition. — "The  obtaining  by  any 
false  pretense,  or  taking  from  any  per- 
son with  intent  to  defraud,  money  or 
other  property."  State  v.  Hurst,  11 
W.  Va.  54;  W.  Va.  Code,  ch.  145,  §  23. 

Where  both  possession  and  title  are 
obtained  by  false  pretenses  with  intent 
to  defraud,  the  offense  is  obtaining 
money  by  false  pretenses,  in  which 
case  the  statute  declares  that  the  of- 
fender shall  be  deemed  guilty  of  lar- 
ceny. State  V.  Edwards,  51  W.  Va. 
220,  41  S.   E.  429. 

The  purchase  of  goods  with  the  ex- 


press, as  well  as  implied  representation 
that  they  were  needed  for  sale  in  the 
course  of  business,  to  supply  sales 
and  meet  demands  therefor,  taken  with 
the  fact  of  their  immediate  pledge,  on 
arrival,  for  loans  at  usurious  rates,  and 
their  removal  in  many  instances  imme- 
diately upon  arrival  directly  from  the 
depot  to  storage  warehouses,  where 
pledges  of  them  were  created,  to  say 
nothing  of  gross  misrepresentations  as 
to  financial  condition,  and  other  incul- 
patory facts,  constitute  fraud  and  the 
obtaining  of  such  goods  upon  false 
pretenses.  Fischer  v.  Lee,  98  Va.  159, 
35  S.  E.  441. 

Principal  in  the  Second  Degree. — In 
Dull  V.  Com.,  25  Gratt.  965,  the  court 
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approved  the  refusal  by  the  lower  court 
to  give  an  instruction  to  the  effect 
that  the  jury  could  not  find  the  ac- 
cused guilty  of  the  larceny  charged 
against  him  unless  they  were  satisfied 
that  he  was  present,  aiding  and  abet- 
ting therein,  withcmt  the  following  ad- 
dition: "But  if  the  prisoner  was  within 
easy  call,  to  aid  or  assist  them  in  their 
purpose,  or  in  escaping  or  in  getting 
rid  of,  or  misleading  the  person  from 
whom  such  nx>ney  was  obtained,  that 
is  a  presence  aiding  and  abetting,  and 
the  prisoner  is  as  guilty  as  if  he  were 
pIrsonaUy    present." 

This  addition  was  held  to  imply  the 
intent  sufficiently,  in  answer  to  the 
argument  that  presence  was  not  suffi- 
cient, but  that  there  must  be  the  in- 
tent to  aid.  Dull  v.  Com.,  25  Gratt 
961 

The  court  also  approved  the  follow- 
ing instructioci:  If  the  jury  believe 
from  the  evidence  that  the  prisoner  and 
others  concerted  and  conspired  to- 
gether to  induce,  by  false  representa- 
tions, the  witness  Fowlkcs,  or  any 
other  persons  who  might  be  induced 
by  such  representations,  to  enter  the 
house  of  the  prisoner,  and  to  obtain 
the  money  ol  such  persons  by  false 
pretenses,  or  rented  his  house  to  be 
used  for  such  purposes'  by  said  con- 
spirators, and  that  in  pursuance  of 
such  concert,  one  of  the  prisoner's  con- 
federates induced  the  witness  to  go  into 
said  house,  and  by  false  pretenses  did 
obtain  a  large  sum  of  money  from  said 
Fowlkes,  and  that  the  prisoner  was 
present,  or  within  easy  call,  etc.,  as  in 
former  instruction,  then  the  prisoner 
is  as  guihy  as  if  he  himself  had  ob- 
tained the  money  from  said  Fowlkes, 
the  court  saying,  that  though  the  mere 
fact  of  renting  a  house  to  others  to  be 
used  by  them  for  the  purposes  of  com- 
mitting a  felony,  would  not  make  the 
landlord  or  lessor  a  principal,  either 
in  the  first  or  second  degree,  that  fact 
is  connected  with  a  good  many  other 
facts  in  the  instruction,  which  clearly 
make   the   accused   a   principal   in   the 


second  degree  in  the  felony  charged 
against  him.  Dull  v.  Cohl,  25  Gratt. 
965. 

Distinction  between  Larceny  and 
False  Pretensca.— "The  distinction  be- 
tween cases  in  which  the  property,  and 
cases  in  which  the  mere  possession  of 
property  is  fraudulently  obtained  from 
the  owner  by  a  person  who  converts 
the  same  to  his  own  use,  animo  fur- 
andi,  is  well  settled  and  familiar  law, 
the  offense  in  the  latter  case  being  lar- 
ceny but  not  in  the  former."  Moncure, 
J.,  in  Dull  V.  Com.,  25  Gratt.  965,  984. 
And  where  a  man  was  induced  to  hand 
over  his  money  merely  as  a  kind  of 
pledge  and  in  the  expectation  of  get- 
ting it  back  immediately,  and  the 
money  is  made  away  with,  this  was 
held  larceny  rather  than  false  pre- 
tenses. Dull  V.  Com.,  25  Gratt.  965. 
See  the  title  LARCENY,  for  full  treat- 
ment 

Made  Larceny  by  Sutute. — In  Dull 
V.  Com.,  25  Gratt.  965,  the  court  held, 
that  the  language  of  the  statue  was  in- 
tended to,  and  did  make,  the  offense  of 
obtaining  property  under  false  pre- 
tenses, larceny,  and  identical  in  pun- 
ishment with  larceny.  See  in  accord. 
State  V.  Hurst.  11  W.  Va.  54;  State  v. 
Edwards,  51  W.  Va.  220,  41  S.  E.  429; 
Anthony  v.  Com.,  88  Va.  847,  14  S.  E. 
834.  See  also,  Fay  v.  Com..  28  Gratt. 
912;  Leftwich  v.  Com.,  20  Gratt.  716; 
Va.  Code,  1887,  §  3722;  W.  Va.  Code, 
1899,  ch.  145,  §  23.  But  the  essential 
elements  of  the  offense  must  still  be 
proved,  though  the  indictment  be  for 
larceny.  Trogden  v.  Com.,  31  Gratt. 
862;  Fay  v.  Com.,  28  Gratt.  912;  Anable 
V.   Com.,  24  Gratt.  563. 

Distinguished  from  Cheat.— The  false 
passing  as  a  true  note,  a  false,  and 
forged  note,  purporting  to  be  a  note 
of  a  bank  (which  bank  never  existed)., 
and  procuring  goods  by  means  thereof, 
is  not  such  an  offense  as  comes  within 
the  act  to  prevent  the  deceitfully  ob- 
taining goods,  etc.,  by  privy  tokens  or 
counterfeit  letters;  but  it  is  a  public 
cheat  indictable  at  common  law,  if  the 
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defendant  knew  that  it  was  such  false 
note.  And  it  is  necessary  in  such  case 
to  aver  the  scienter  in  the  indictment. 
Com.  V.  Speer,  2  Va.  Cas.  65. 

The  false  token  under  the  act  of 
November  18,  1789,  is  understood  to  be 
some  real  visible  mark,  or  thing,  such 
as  a  key,  a  ring,  etc.,  presented  by  the 
accused,  as  coming  from  a  third  per- 
son, by  which  the  person  defrauded  is 
deceived;  so  the  counterfeit  letter  is 
in  the  name  of  a  third  person.  Com. 
V.  Speer,  2  Va.  Cas.  65.  (Note  in  edition 
of    1853.) 

In  this  case  the  bank  note,  by  color 
and  means  of  which  the  cheat  is 
charged  to  have  been  effected,  was  not 
presented  as  coming  from  a  third  per- 
son, but  was  offered  in  a  course  of 
trade  by  the  prisoner  to  the  merchant, 
and  so  does  not  come  within  the  stat- 
ute. Com.  V,  Speer,  2  Va.  Cas.  65. 
(Note  in  edition  of  1853.) 

Distinguished  from  Offense  against 
"Red  Men's  Act.** — An  indictment  for 
conspiracy  and  the  felonious  taking  and 
carrying  away  of  personal  property, 
under  §  10,  ch.  135,  acts  of  1882,  known 
as  the  "Red  Men's  Act,"  is  not  sus- 
tained by  the  proof  that  the  property 
was  obtained  by  false  pretenses  with 
the  owner's  consent  and  without  force 
of  threats.  The  taking  contemplated 
by  said  act  is  by  physical  force  or 
against  the  owner's  consent.  State  v. 
Porter,   25   W.   Va.   685. 

B.    ESSENTIAL  ELEMENTS. 

The  court  in  Anable  v.  Com.,  24 
Gratt.  563,  gave  the  following  analysis: 
To  constitute  the  statutory  offense  of 
obtaining  money  under  false  preten- 
ses four  things  must  concur:  1.  There 
must  be  an  intent  to  defraud.  2.  There 
must  be  an  actual  fraud  committed.  3. 
False  pretenses  must  be  used  for  the 
purpose  of  perpetrating  the  fraud.  4. 
The  fraud  must  be  accomplished  by 
means  of  the  false  pretenses  made  use 
of  for  the  purpose;  that  is,  they  must 
be  in  some  degree  the  cause,  if  not 
the    controlling    and     decisive     cause. 


which  induced  the  owner  to  part  with 
his  property. 

The  Fraudulent  Intent.--To  come 
within  the  statute  there  must  have  been 
an  intent  to  defraud,  and  this  fraudu- 
lent intent  must  have  existed  at  the 
time  the  false  pretenses  were  made,  by 
which  the  money  was  obtained.  Fay 
V.  Com.,  28  Gratt.  912.  See  State  v. 
Hurst,  11  W.  Va.  54. 

"It  is  not  sufficient  that  the  accused 
knowingly  states  what  is  false.  It 
must  be  shown  his  intent  was  to  de- 
fraud. Such  intent  is  not  a  presump- 
tion of  law,  but  a  matter  of  fact  for 
the  jury.  Being  a  secret  operation  of 
the  mind  it  can  only  be  ascertained  by 
the  acts  and  representations  of  the 
party.  A  single  act  or  representation 
in  many  cases  would  not  be  decisive, 
especially  where  the  accused  has  sus- 
tained a  previous  good  character.  But 
when  it  \s  shown  that  he  made  similar 
representations  about  the  same  time  to 
other  persons,  and  by  means  of  such" 
representations  obtained  goods,  all  of 
which  were  false,  the  presumption  is 
greatly  strengthened  that  he  intended 
to  defraud."  Trogdon  v.  Com.,  31 
Gratt,  862. 

The  Intent  Is  a  Question  of  Fact  for 
the  Jury. — Trogdon  v.  Com.,  31  Gratt. 
868.  See  State  v.  Edwards,  51  W.  Va. 
220,  41  S.  E.  429. 

The  Scienter. — Under  an  indictment 
for  obtaining  money  by  false  pretenses, 
it  is  necessary  to  prove  that  the  ac- 
cused knew  that  the  pretenses  were 
false.     State  v.  Hurst,  11  W.  Va.  54. 

The  False  Pretenses.— Especially  it 
is  the  gravamen  of  the  offense,  that  the 
pretenses  are  false  and  if  the  prisoner 
can  show  that  the  representations  upon 
which  he  obtained  t^le  property  from 
the  owner  are  true,  he  can  not  be  con- 
victed.    Anable  v.  Com.,  24  Gratt.  563. 

In  the  above  case,  where  the  accused 
was  prosecuted  for  selling  warrants  on 
the  treasury,  without  having  enough 
money  there  to  his  credit  to  meet  them, 
the  court  of  appeals  held,  that  the 
lower  court  erred  in  refusing  the  fol- 
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lowing  instruction:  "If  the  jury  be- 
lieve from  the  evidence  that  the  pris- 
oner had  sums  of  money,  audited  and 
allowed  him,  sufficient  to  pay  all  ex- 
isting legal  warrants  drawn  by  him  and 
passed  to  other  parties,  which  had  been 
registered  before  the  warrants  said  to 
have  been  sold  to  Dr.  White  and  also 
to  pay  the  warrants  of  Dr.  White,  then 
they  must  acquit  him;"  since,  if  this 
supposition  is  supported  by  proof,  it 
negatives  the  essential  elements  of 
false  pretense  and  intent  to  defraud. 
But  see  able  dissenting  opinion  of 
Judge  Moncure. 

False  Preteiwe  Must  Be  the  Control- 
ling Cause. — Other  inducements  may 
have  combined  with  the  false  pretenses 
to  induce  the  owner  to  part  with  his 
property,  but  it  must  appear  that,  but 
for  the  false  pretenses,  the  owner  would 
not  have  parted  with  his  property:  that 
they  had  the  controlling,  prevailing  in- 
fluence. Fay  V,  Com.,  28  Gratt.  912; 
Anable  v.  Com.,  24  Gratt.  563;  Trog- 
don  V.  Com.,  31  Gratt.  862;  State  v. 
Hurst,  11  W.  Va.  54. 

And  an  instruction  to  the  jury  "that 
they  must  believe  from  the  evidence, 
beyond  all  reasonable  doubt,  that  the 
alleged  false  pretenses  were  believed 
by  M.  &  Co.;  that  but  for  them  they 
would  not  have  parted  with  their  goods 
— that  is,  that  they  had  the  prevailing 
and  controlling  influence  in  making  M. 
&  Co.  part  with  their  property,"  is 
correct.  Trogden  v.  Com.,  31  Gratt. 
862. 

Receipt  of  Money  by  Accused. — In 
absence  of  proof,  under  an  indictment 
for  the  larceny  of  money  obtained  by 
false  pretenses,  that  the  money  was 
received  by  the  accused,  he  can  not  be 
properly  convicted.  Fay  v.  Com.,  28 
Gratt.  912. 

C.  SUBJECT  MATTER  OF  OF- 
FENSE. 
The  Note  of  a  Bank  Is  Neither 
"Money  Nor  Goods." — In  Com.  v. 
Swinney  (1st  Case),  1  Va.  Cas.  150,  5 
Am.  Dec.  512,  taken  in  connection  with 


the  2d  case,  a  bank  was  held  to  come 
within  the  scope  of  the  statute  punish- 
ing "the  falsely  and  deceitfully,  con- 
triving, etc.,  privy  tokens  and  counter- 
feit letters  in  other  men's  names  unto 
divers  persons,  their  particular  friends 
and  acquaintances."  But  the  statute 
(act  of  Nov.  18,  1789)  saying  "money 
or  goods,"  a  note  of  the  bank  of  Va. 
was  held  not  to  come  under  the  de- 
nomination of  "money  or  goods,"  but 
to  be  a  mere  promissory  note,  and 
judgment  was  arrested. 

In  Second  Case  v.  Swinney,  1  Va. 
Cas.  150,  upon  an  indictment  exactly 
like  that  in  the  first  case,  except  that 
it  charged  the  obtaining  "$50  in  money 
current  in  the  commonwealth  of  Vir- 
ginia," a  conviction  was  sustained. 

D.    THE    INDICTMENT    AND 

CHARGE. 
1.    Form  of  Indictment. 

Indictment  for  Larceny. — In  Anable 
V.  Com.,  24  Gratt.  563,  the  court  said 
that  it  was  the  settled  law  of  Virginia 
that  upon  an  indictment  simply  charg- 
ing larceny,  the  state  may  show  that 
the  subject  of  the  larceny  was  obtained 
by  a  false  token  or  pretense.  In  ac- 
cord. Dowdy  V.  Com.,  9  Gratt.  727; 
State  V.  Halida,  28  W.  Va.  499;  Left- 
wich  V.  Com.,  20  Gratt.  716;  Fay  v. 
Com.,  28   Gratt.  912. 

Indictment  Charging  Specific  Facts. 
— It  is  competent  for  the  pleader  in- 
stead of  counting  for  a  larceny  of  the 
subject  in  the  form  of  an  indictment 
for  larceny  at  common  law,  to  charge 
the  specific  facts  which  the  act  de- 
clares shall  be  deemed  larceny.  The 
legal  conclusion  deducible  from  these 
facts  is  drawn  by  the  act  itself  and  need 
not  of  necessity  be  drawn  in  the  in- 
dictment. Leftwich  v.  Com.,  20  Gratt. 
716. 

The  Same  Offense  Charged  in  Several 
Counts. — ^Judge  Moncure  says  in  Dowdy 
V.  Com.,  9  Gratt.  727:  That  where 
the  several  counts  of  an  indictment  arc 
all  for  the  same  offense  and  are  in  them- 
selves good  counts,  he  knew  of  no  case 
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where  the  indictment  will  be  quashed 
or  the  prosecutor  compelled  to  elect 
on  which  count  he  will  proceed.  "It  is 
every  day  practice  to  charge  a  felony 
in  different  ways,  in  several  counts,  for 
the  purpose  of  meeting  the  evidence  as 
it  may  come  out  upon  the  trial."  See 
also,  Com.  v,  Halida,  28  W.  Va.  499, 

Proper  Joinder. — In  Anthony  v. 
Com.,  88  Va.  847,  14  S.  E.  834,  a  joinder 
of  a  count  for  obtaining  goods  by  false 
pretenses  with  intent  to  defraud  with 
others  for  larceny  of  the  same  goods, 
was  held  proper. 

2.  Sufficient  Allegation  That  False  Pre- 

tense Was  Inducing  Cause. 

In  State  v.  Hurst,  11  W.  Va.  54,  the 
allegation  in  the  indictment  that  "by 
means  of  which  said  false  pretenses, 
the  said  H.  did,  etc.,  feloniously  obtain, 
etc.,  this  money"  is  a  sufficient  allega- 
tion that  the  prosecutor  was  induced 
by  the  false  pretenses  to  part  with  his 
money. 

And  see  Fay  v.  Com.,  28  Gratt.  912, 
where  such  an  allegation  is  held  to  be 
necessary. 

3.  The  Scienter  and  Fraudulent  Intent. 

In  an  indictment  for  false  pretenses 
the  scienter  must  be  alleged,  but  the 
form  "did  knowingly,  designedly,  etc., 
pretend"  is  sufficient.  State  v.  Hurst, 
11  W.  Va.  54. 

In  State  v.  Halida,  28  W.  Va.  499, 
although  the  word  "designedly"  is 
omitted  in  the  indictment,  the  court 
held  its  omission  was  sufficiently  sup- 
plied by  the  use  of  the  words  "know- 
ingly" and  "falsely." 

"Upon  a  prosecution  for  obtaining 
goods  by  false  pretenses,  the  indict- 
ment must  aver  the  fraudulent  intent, 
and  the  commonwealth  must  prove  it. 
It  is  the  very  gist  of  the  offense." 
Trogdon  v.  Com.,  31  Gratt.  862.  See 
State  V,  Geyer,  44  W.  Va.  649,  29  S. 
E.  1020;  Com.  v.  Speer,  2  Va.  Cas.  65. 

4.  Particularity  of  Description  of  Sub- 

ject Matter  of  Offense. 
In  Anable  v.  Com.,  24  Gratt.  563,  it 


was  held,  that  where  a  check  was  de- 
scribed in  the  indictment  as  endorsed 
by  a  certain  person  to  whose  order  it 
was  payable,  and  the  evidence  showed 
that  it  was  not  endorsed  by  said  person 
when  it  was  handed  to  him  but  was  so 
endorsed  afterwards,  this  was  not  a 
fatal  variance,  the  court  saying:  "The 
law  of  larceny  does  not  require  a 
minute  description  of  the  property 
stolen.  The  general  rule  is  that  it 
should  be  described  with  such  a  cer- 
tainty as  will  enable  the  jury  to  decide 
whether  the  chattel  proved  to  have 
been  stolen  is  the  very  same  with  that 
upon  which  the  indictment  was  founded, 
and  show  judicially  to  the  court  that 
it  could  have  been  the  subject  matter 
of  the  offense  charged  and  enable  the 
defendant  to  plead  his  acquittal  or  con- 
viction to  a  subsequent  indictment  re- 
lating to  the  same  chattel."  See  also, 
State  V.  Hurst,  11  W.  Va.  54,  where 
it  is  held,  that  in  such  an  indictment 
for  false  pretenses  the  same  particu- 
larity is  required  in  describing  the 
money  or  property,  which  a  person  is 
charged  with  having  so  obtained,  as 
would  be  required  in  an  indictment  for 
the  larceny  thereof.  Citing  Leftwich 
V,  Com.,  20  Gratt.  716. 

In  Leftwich  v.  Com.,  20  Gratt.  716, 
it  was  held,  that  a  demurrer  to  the  in- 
dictment ought  to  have  been  sustained 
where  the  indictment  only  charged  the 
obtaining  of  "United  States  currency" 
since  that  is  a  general  term  and  not  a 
sufficient  description,  as  there  was  no 
law  making  the  stealing  of  United 
States  currency,  eo  nomine,  larceny, 
the  court  saying  that  the  "money  or 
other  property"  obtained  by  false  pre- 
tense should  be  described,  in  an  indict- 
ment for  that  offense  with  the  same 
particularity  which  would  be  required 
in  an  indictment  for  the  larceny 
thereof.  But  in  consequence  of  this 
case,  the  act  of  February  28,  1874,  Va. 
Code,  1887,  §  3994  was  passed,  provid- 
ing that,  "in  a  prosecution  for  the  lar- 
ceny of  United  States  currency,  it  shall 
be  sufficient  if  the  accused  be  proved 
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guilty  of  the  larceny  of  national  bank 
notes  or  United  States  treasury  notes;" 
and  in  the  case  of  Dull  v.  Com.,  25 
Gratt.  965,  though  it  \^s  declared  bet- 
ter to  describe  a  statutory  offense  in 
the  very  language  of  a  statute,  still  the 
court  held,  that  the  words  "national 
currency  of  the  United  States"  were 
equivalent  and  came  within  the  statute. 

Number. — In  a  prosecution  for  ob- 
taining un'ler  false  pretenses,  notes, 
circulating  as  currency,  the  number  of 
the  notes  need  not  be  stated.  State  v. 
Hurst,  11  W.  Va.  54. 

They  may  be  described  as  "divers 
United  States  treasury  notes  and  na- 
tional bank  notes  and  fractional  cur- 
ency  notes  amounting  in  the  whole  to 
$158  and  of  the  vahie  of  $158."  State 
r).   Hurst,  11  W.  Va.  54. 

Variance  at  the  TriaL— Where  the 
indictment  charges  the  larceny  of 
divers  notes  of  the  United  States  cur- 
rency, in  the  whole  amounting  to  $208 
and  the  evidence  does  not  show  that 
the  accused  received  notes  but  that  he 
received  $50  in  cash  and  the  promise 
to  pay  the  balance  in  monthly  install- 
ments of  $15  each;  this  is  a  fatal  vari- 
ance and  is  ground  for  a  reversal  of 
the  judgment  against  accused.  Fay  v. 
Com.,  28  Gratt.  912. 

5.  Sufficient  Record  of  an  Indictment 

The  record  of  an  indictment  in  these 
words:  "An  indictment  against  C.  G. 
&  D.  G.  for  obtaintng  property  by 
false  pretense,"  is  sufficient,  although 
the  language  used  does  not  contain 
every  element  of  the  offense  charged. 
State  V.  Geyer,  44  W.  Va.  649,  29  S. 
E.    1020. 

6.  Proper  Charge  to  Jury. 

The  charge  to  the  jury  in  a  case  of 
obtaining  property  under  false  preten- 
ses may  be  in  precisely  the  same  form 
as  in  a  case  of  larceny,  and  if  the  evi- 
dence in  the  course  of  a  trial  make  out 
a  case  uf  false  pretenses,  the  charge 
need  not  be  changed  to  correspond. 
Dull  V.  Com.,  25  Gratt.  965. 


E.  DEFENSES. 

Plea  of  ''Autrefois  Acquit"  on 
Former  Charge  of  Forgery  Not  Good 

— Where  a  person  acquitted  on  a 
charge  of  forgery,  and  also  falsely  ut- 
tering as  true  a  forged  order,  is  after- 
wards indicted  on  the  same  facts  for 
fraudulently  obtaining  goods,  etc.,  he 
can  not  plead  "autrefois  acquit"  of  the 
former  charge  to  the  latter.  Com.  z\ 
Quann,  2  Va.  Cas.  89. 

Obtaining  Just  Debt  by  False  Pre- 
tenses. — A  person  is  not  guilty  of  the 
offense  of  false  pretenses,  who  uses 
false  pretenses  to  obtain  payment  of  a 
debt  justly  due.  State  v.  Hurst,  11  W, 
Va.  54. 

P.   EVIDENCE. 

Admissibility  of  Evidence  of  Other 
Transactions  to  Show  Intent. — Where, 
as  in  prosecutions  for  obtaining  goods 
under  false  pretenses,  the  fraudulent 
intent  is  a  necessary  ingredient  of  the 
offense,  evidence  of  other  transactions 
of  similar  character  (such  evidence  not 
being  too  remote  in  time  or  place  to 
throw  light  upon  the  intent  of  the  ac- 
cused in  the  main  transaction),  is  ad- 
missible. But  such  evidence  is  only 
to  be  considered  by  the  jury  as  ex- 
planatory of  such  intent  and  not  as 
proof  that  the  accused  has  committed 
other  offenses  not  charged  in  the  in- 
dictment. Trogdon  v.  Com.,  31  Gratt. 
862. 

And  this  though  the  statute  has  made 
the  obtaining  goods  on  false  preten- 
ses larceny.  Trogdon  v.  Com.,  31 
Gratt.   862. 

And  what  are  the  limits  as  to  the 
time  and  circumstances  is  for  the  court, 
in  its  discretion,  to  determine.  Trog- 
don V,  Com.,  31  Gratt.  862. 

Thus,  upon  a  prosecution  for  obtain- 
ing goods  upon  false  pretenses,  evi- 
dence that  the  accused,  in  the  same 
city  and  at  or  about  the  same  time  pur- 
chased goods  from  other  parties,  is  ad- 
missible to  show  the  intent  of  the  ac- 
cused in  making  the  other  representa- 
tions, but  not  as  proof  that  the  accused 
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had  committed  other  offenses  not 
charged  in  the  indictment.  And  this, 
though  the  statute  had  made  the  ob- 
taining goods  on  false  pretenses  lar- 
ceny.    Trogdon  v.  Com.,  31  Gratt.  862. 

Representations  to  Third  Parties. — 
On  the  15th  of  March,  1878,  L.,  hav- 
ing received  an  order  to  send  some 
goods  to  T.  &  Co.,  obtained  from  B. 
a  copy  of  the  representation  made  to 
him  by  T.  on  the  28th  of  February, 
1878,  which  were  the  same  representa- 
tions made  to  M.  He  mailed  a  copy 
to  T.  &  Co.,  asking  if  that  statement 
represented  a  true  condition  of  their 
affairs,  and  received,  by  due  course  of 
mail,  a  letter  signed  T.  &  Co.,  saying 
that  it  did,  and  that  the  business  was 
still  prospering.  It  was  held,  that  the 
testimony  of  L.,  his  letter  to  T.  &  Co. 
containing  the  statement,  and  the  an- 
swer received  by  him,  are  admissible 
as  evidence  in  this  case  to  show  the  in- 
tent of  the  accused.  Trogdon  v.  Com., 
31   Gratt.  862. 

A  Statement  to  One  Member  of  a 
Firm  a  Statement  to  All. — A  statement 
to  one  member  of  a  firm  is  a  statement 
to  the  firm  and  to  every  member  of  it, 
and  must  be  admitted,  since  it  is  ma- 
terial evidence  to  show  the  grounds 
upon  which  the  partners  acted.  Trog- 
don V,  Com.,  31  Gratt.  862. 

Thus,  a  statement  is  made  by  the 
accused  of  his  partners,  and  the  con- 1 
dition  of  the  partnership,  to  one  of  the 
firm  of  which  the  goods  were  obtained, 
who  encloses  it  in  a  letter  to  another 
member  of  his  firm  then  in  New  York, 
and  asks  if  he  shall  send  the  goods; 
and  he  receives  a  reply  by  telegraph  to 
send  them.  The  statement  is  admis- 
sible evidence.  Trogdon  v.  Com.,  31 
Gratt.   862. 

Record  in  Bankruptcy. — The  record 
in  bankruptcy  is  competent  to  show 
the  fact  of  bankruptcy,  also  to  show  the 
petition  and  schedules  filed  by  ac- 
cused, the  statements  therein  contained 
and  any  other  act  done,  or  declaration 
made  by  the  accused  in  the  progress 
of  the   proceedings   in  bankruptcy,   on 


the  ground  that  they  are  the  deliberate 
declarations  of  record  of  the  accused, 
not  as  a  judgment.  The  identity  of  the 
petitioner  in  the  record  of  bankruptcy 
with  the  accused  may  be  established 
by  circumstantial  evidence.  Trogdon 
V.    Com.,   31    Gratt.    862. 

But  the  schedules  of  third  parties 
also  forming  part  of  the  record  in 
bankruptcy,  are  not  admissible,  being 
merely  the  admissions  in  writing  of 
those  persons  which  the  accused  had 
no  opportunity  of  controverting.  Trog- 
don V.  Com.,  31  Gratt.  862. 

Circumstantial  Evidence. — A  letter 
touching  the  financial  condition  of  a 
firm,  signed  by  the  firm  will  be  pre- 
sumed to  be  written  by  the  accused 
when  he  is  the  only  member  of  the 
firm  residing  where  the  letter  was  writ- 
ten and  he  had  the  exclusive  control 
of  the  business,  and  is  admissible  a.^ 
evidence  of  false  pretense  on  his  part. 
Trogdon  v.  Com.,  31  Gratt.  862. 

List  of  Property  in  Another  State  to 
Disprove  Statement  as  to  Value.— 
A  paper  purporting  to  be  the  assess- 
ment of  the  property  of  A.,  one  of  the 
partners  of  T.  &  Co.,  and  whose  unin- 
cumbered real  estate  T.  had  represented 
as  worth  $3,000,  in  R.  county,  North 
Carolina,  is  certified  by  the  register  of 
the  county  as  a  correct  transcript  of 
the  taxable  property  of  A.,  as  copied 
from  the  list  returned  by  the  assessor. 
The  certificate  and  assessment  are 
without  date,  and  do  not  state  what 
year  the  statement  refers  to.  Held, 
that  in  the  absence  of  evidence  that  by 
the  law  of  North  Carolina  the  assess- 
ment is  a  record,  and  a  copy  of  the 
record  is  evidence,  the  paper  is  not 
competent  evidence  against  T.  Trog- 
don V.  Com.,  31  Gratt.  862. 

First,  because  it  was  without  date; 
2d,  because  it  was  not  proved  by  the 
statutes  of  the  said  state  that  such  a 
copy  was  leg^al  evidence;  3d,  such  pa 
per,  whether  copy  or  original  is  noth- 
ing more  than  a  statement  by  the  party, 
on  oath  it  may  be,  to  some  North  Caro- 
lina officer  as  to  the  amount  and  valuo 
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of  his  property.  It  was  not  made  in 
the  presence  of  the  accused;  he  had  no 
interest  or  concern  in  the  matter  and 
he  had  no  opportunity  of  cross-ex- 
amining the  person  who  made  it.  It 
is  difficult  to  find  even  a  plausible 
ground  upon  which  such  a  paper  can 
be  used  upon  a  criminal  trial.  Trog* 
don  V.  Com.,  31   Gratt.  862. 

And  the  original  paper,  to  which  the 
certificate  refers,  referring  to  the  prop- 
erty of  A.,  and  T.  having  no  connection 
with  or  interest  in  it,  would  not  be 
competent  evidence  against  T.  Trog- 
don  V.  Com.,  31  Gratt.  862. 

Character  of  Accused. — In  Fay  v. 
Com.,  28  Gratt.  912,  it  was  held,  that 
the  evidence  was  wholly  insufficient  to 
establish  the  fraudulent  intent,  when 
such  conclusion  was  strengthened  by 
the  fact  that  the  prisoner  had  resided 
in  the  city  where  the  offense  was  al- 
leged to  have  been  committed  for 
twenty  years  in   good  repute. 

Essential  Elements  Must  Be  Proved. 
—Although  the  statute  makes  false  pre- 
tenses equivalent  to  larceny,  yet  one 
jan  not  be  found  guilty  under  a  simple 
.ount  charging  him  with  larceny  any 
more  than  under  one  charging  specific- 
ally the  offense  of  obtaining  money, 
etc.,  by  false  pretenses,  if  there  is 
wanting  in  the  proof  any  of  those  ele- 
ments which  constitute  that  offense. 
Anable  v.  Com.,  24  Gratt.  563;  Fay  v. 
Com.,  28  Gratt.  912;  Trogdon  v.  Com., 
31  Gratt.   862. 

Thus  it  is  necessary  to  prove,  under 
an  indictment  for  larceny  of  money 
obtained  by  false  pretenses,  that  the 
money  was  obtained  by  the  false  pre- 
tenses alleged.  Fay  v.  Com.,  28  Gratt. 
911 

Evidence  Improperly  Admitted 
Ground  for  ReversaL — If  the  accused 
may  have  been  prejudiced  by  the  evi- 
dence admitted,  even  though  it  be 
doubted  whether,  in  fact,  he  was  so  or 
not,  it  is  sufficient  for  reversing  the 
judgment.  Trogdon  v.  Com.,  31  Gratt 
862. 


Q.  PUNISHMENT. 

The  punishment  for  obtaining  money 
by  false  pretenses  is  the  same  as  that 
for  larceny.  State  v.  Hurst,  11  W.  Va. 
54;  Dull  V.  Com.,  25  Gratt.  965. 

Exclusion  from  Franchise. — By  §  62, 
Va.  Code,  1904,  persons  convicted  after 
the  adoption  of  the  constitution  of 
1902,  of  obtaining  money  or  other  prop- 
erty under  false  pretenses  shall  be  ex- 
cluded from  registering  and  voting. 
See  art  2,  §  23,  of  said  constitution. 
See  also,  §  73,  of  said  Code. 

IL  Cheats. 

Definition. — Falsely  procuring  the 
goods  of  others  by  means  of  a  false 
and  counterfeit  note,  purporting  to  be 
'  the  note  of  a  bank,  but  which  bank 
!  never  existed,  knowing  said  note  to  be 
false  and  counterfeit,  is  indictable  as 
a  cheat  at  common  law.  Such  an  of- 
fense does  not  come  within  the  scope 
of  the  act  of  1789,  against  those  who 
"counterfeit  letters  or  privy  tokens 
to  receive  money  or  goods  in  other 
men's  names."  Com.  v.  Speer,  2  Va. 
Cas.  65. 

The  goods  were  here  fraudulently  ob- 
tained by  means  of  a  forged  bank  note; 
the  paper  on  the  face  of  it  appeared  to 
be  one  issued  by  a  subsisting  company, 
to  be  signed  by  a  president,  and  coun- 
tersigned by  a  cashier;  it  was  calcu- 
lated, in  the  course  of  trade,  to  deceive 
numbers;  it  was  a  false  token  by  which 
the  public  was  affected.  It  was,  there- 
fore, an  indictable  offense.  Com.  v, 
Speer,  2  Va.  Cas.  65,  note  in  1853  edi- 
tioa 

The  use  of  this  false  token  consti- 
tuted one  of  the  ingredients  of  a  cheat 
indictable  at  common  law,  but  as  it  was 
not  presented  as  coming  from  a  third 
person,  it  was  not  embraced  by  the 
statute.  Com.  v.  Speer,  2  Va.  Cas.  65. 
note  in  1853  edition. 

"The  distinction  between  such  cheats 
as  are,  and  such  as  are  not  indictable, 
is  well  drawn  in  the  leading  case  of 
Rex  V.  Wheatly,  2  Burrow  1125.    See 
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also,  Salkcld,  379.  The  Queen  v.  Jones. 
Where  the  unfair  dealing  operates  as 
an  injury  to  an  individual  only,  against 
which  ordinary  caution  and  prudence 
may  guard,  a  civil  action  only  lies;  but 
if  the  fraud  be  effected  by  such  means 
as  are  calculated  to  deceive  numbers, 
it  is  indictable.  Thus  the  use  of  false 
weights  and  measures,  or  other  false 
tokens,  or  if  there  be  a  conspiracy,  the 
offense  is  public.  So  it  has  been  de- 
cided that  the  deceitfully  obtaining  a 
sum  of  money  by  means  of  a  counter- 
feit indorsement  is  indictable  as  a 
cheat  at  common  law,  the  same  being 
a  false  token;  so  of  a  counterfeit  or- 
der." Com.  V.  Speer,  2  Va.  Cas.  65, 
note  in   185.3  edition. 

Distinguished  from  Theft — "It  is 
very  clear  that  a  purchase  of  goods 
from  the  owner,  by  means  of  a  deceit 
as  to  the  genuineness  of  value  of  the 
consideration  paid,  is  not  a  theft  but 
a  cheat."  Williams  v.  Given,  6  Gratt. 
263,   270. 

Cheating  by  False  Pretenses.— "A 
statute  against  those  who  cheat  by 
means  of  false  pretenses,  similar  to 
that  of  30  Geo.  II,  ch.  24  (as  amended 
by  52  Geo.  Ill,  ch.  64),  seems  to  be 
much  wanting  in  Virginia."  Note  in 
1853   edition  to   Com.  v.   Speer,   2   Va. 


Cas.  65.  See  now  Va.  Code,  1904,  § 
3722L 

An  unreported  case  from  the  county 
of  Henrico,  decided  by  the  general 
court,  is  that  of  James  A.  Porter,  who 
went  to  the  house  of  an  ignorant  old 
woman,  and,  falsely  pretending  that  he 
was  a  collector  of  public  taxes,  by  such 
fraudulent  pretenses  obtained  from  her 
$12.  He  was  indicted  for  it,  and  the 
jury  assessed  his  fine  at  $500,  but  as  it 
was  not  alleged  in  the  indictment  that 
the  cheat  was  effected  by  any  false 
token  nor  by  means  of  a  conspiracy 
between  the  defendant  and  others,  the 
judgment  was  arrested.  See  note  in 
1853  edition  to  Com.  v.  Speer,  2  Va. 
Cas.  65. 

Jurisdiction  ^of  State  Court.— "No 
good  reason  can  be  suggested  why  a 
state  court  should  be  allowed  to  pun- 
ish, under  a  law  of  the  state,  a  cheat 
effected  by  means  of  a  counterfeit  coin, 
and  not  be  allowed  to  punish,  under  a 
law  of  the  state,  a  cheat  effected  by 
means  of  a  forged  national  bank  note." 
Jett  V.  Com.,  18  Gratt.  933,  968. 

Scienter  Necessary. — The  "scienter'' 
is  a  necessary  averment  in  an  indict- 
ment for  a  cheat  at  common  law. 
Com.  V.   Speer,  2  Va.   Cas.  65. 


FALSE  REPRESENTATION.— See  the  title  FRAUD  AND  DECEIT. 

In  State  v.  Berkeley,  41  W.  Va.  455,  23  S.  E.  609,  it  is  said:  "A  false  represen- 
tation is  one  made  with  knowledge  of  its  falsity — made  scienter,  in  law  phrase. 
'A  false  representation  may  be  made  scienter,  in  contemplation  of  law,  in  any 
:A  the  following  ways:  (1)  With  actual  knowledge  of  its  falsity;  (2)  without 
knowledge  either  of  its  truth  or  falsity;  or  (3)  under  circumstances  in  which 
the  person  making  it  ought  to  have  known,  if  he  did  not  know,  of  its  falsity.' 
1  Bigelow,  Frauds,  509." 

False  Si^earin^. 

See  the  titles  LIBEL  AND  SLANDER;  PERJURY. 

False  ToKen. 

See  the  title  FALSE  PRETENSES  AND  CHEATS. 

Falsi  Crimen. 

As  to  the  meaning  of  this  term,  see  the  title  WITNESSES. 
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Falsifxin^  Accounts. 

See  generally,  the  title  ACCOUNTS  AND  ACCOUNTING,  vol.  1,  p.  87.  See 
also,  the  titles  EXECUTORS  AND  ADMINISTRATORS;  GUARDIAN  AND 
WARD;  PARTNERSHIP;  TRUSTS  AND  TRUSTEES, 

Falsus  in  Uno,  Falsus  in  Omnibus. 

See  the  titles  EVIDENCE,  ante,  p.  338;  WITNESSES. 

FAMILY.— See  the  titles  HOMESTEAD  EXEMPTIONS;  WILLS. 

The  word  family  has  two  very  distinct  meanings:  1st,  The  collective  body  of 
persons,  who  live  in  one  house  and  under  one  head  or  manager;  and  it  may  in- 
clude in  this  sense  parents,  children,  servants,  or  in  some  cases  even  boarders  or 
lodgers;  2d,  Those  who  descend  from  one  common  progenitor;  and  in  this 
sense  it  can  not  include  the  parents  and  has  no  reference  to  the  fact  of  residence 
in  one  house  and  under  one  head.     Stuart  v.  Stuart,  18  W.  Va.  675. 

When  used  in  its  first  sense,  it  rarely  includes  boarders  ahd  lodgers;  sometimes 
includes  servants;  generally  includes  children;  but  is  sometimes  confined  to  the 
wife  and  infant  children  or  those  dependent  on  the  head  of  the  family  by  rea- 
son of  their  relations  independent  of  contract.  The  word  has  this  comprehen- 
sive, or  more  or  less  limited,  sense,  as  will  most  effectually  carry  out  the 
purpose  of  the  document,  in  which  it  is  used.    Stuart  v.  Stuart,  18  W.  Va.  675. 

In  a  will,  where  the  word  family  is  used  as  a  designation  of  beneficiaries,  it 
includes  the  parents  and  is  generally  confined  to  children,  unless  the  apparent 
meaning  of  the  testator  as  shown  by  the  context  is  different  and  more  compre- 
hensive or  more  restricted.    Stuart  v.  Stuart,  18  W.  Va.  675. 

"The  word  family  may  mean  children,  wife  and  children,  blood  relations,  or 
the  members  of  the  domestic  circle,  according  to  the  connection  in  which  the 
word  is  used."    Whelan  v.  Reilly,  3  W.  Va.  597,  610. 

"It  has  been  held,  that  the  family  prima  facie  means  children,  and  that  such 
construction  ought  to  be  adhered  to,  unless  some  reason  be  found  in  the  context 
of  the  will  for  extending  or  altering  it.  Gregory  v.  Smith,  41  En.  Chy.  Rep.  708." 
Whelan  v.  Reilly,  3  W.  Va.  597,  610. 

The  expression  £amily  in  a  will  is  held  prima  facie  to  mean  children,  and  must 
be  so  construed  unless  some  reason  appears  in  the  context  of  the  will  for  ex- 
tending or  altering  it.  And  where  the  language  of  the  will  provides  that  cer- 
tain property  shall  be  held  in  trust,  and  then  proceeds  "shall  be  applied  to  the 
support  of  John"  (a  son  of  the  testator)  "and  his  family,  or  such  of  them  as  the 
trustees  may  think  proper,  in  such  manner  and  at  such  times  as  the  trustees 
may  think  proper  (support  in  this  clause  being  meant  to  include  education  as 
to  the  children),"  it  is  apparent  that  the  testator  meant  children  in  the  use  of  the 
word  family,  and  that  the  will  must  be  construed  to  read  "John  and  his  children;" 
and  the  devise  is  therefore  not  void  for  uncertainty  and  indefiniteness  in  the  dev- 
isees.   Whelan  v.  Reilly,  3  W.  Va.  597. 

A  prohibition  to  marry  into  the  family  of  a  person  named  is  reasonable  and 
valid;  family  means  one  of  the  children  of  such  person.  Parol  evidence  is  ad- 
missible to  show  who  was  the  person  referred  to  in  the  will.  Senger  v.  Senger, 
81  Va.  687;  Phillips  v.  Ferguson,  85  V^.  509,  8  S.  E.  241. 

"It  is  not  a  technical  word,  and,  being  of  flexible  meaning,  it  must  be  con- 
.«itrued  according  to  the  context  of  the  will.  In  one  sense  it  means  the  whole 
household,  including  servants,  and  even  boarders  and  lodgers.     In   another  it 
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means  all  the  relations  who  descend  from  a  common  ancestor.  Its  primary 
meaning,  however,  is  'children,'  and  so  it  must  be  construed  in  all  cases,  unless 
the  context  shows  that  it  was  used  in  a  different  sense.  And  authority  in  point 
is  PifiTg  V.  Clarke,  3  Ch.  Div.  672,  in  which  case  the  Master  of  the  Rolls,  in  de- 
livering judgment,  said:  'Every  word  which  has  more  than  one  meaning  has  a 
primary  meaning;  and  if  it  'has  a  primary  meaning,  you  want  a  context  to  find 
another.  What,  then,  is  the  primary  meaning  of  famfly?  It  is  "Children;"  that 
is  clear  upon  the  authorities  which  have  been  cited;  and,  independently  of  them, 
I  should  have  come  to  the  same  conclusion.'  So,  in  Hill  v.  Bowman,  7  Leigh 
o50,  a  trust  for  the  purpose  of  aiding  any  of  the  members  of  the  testator's  fam- 
ily was  held  sufficiently  certain,  and  sustained  accordingly.  See  also,  2  Jarm. 
Wills,  90,  et    seq."     Phillips  v.  Ferguson,  85  Va.  509,  8  S.  E.  241. 

A  testator,  after  devising  lands  to  his  executors  to  sell,  devised  and  bequeathed 
as  follows:  "I  give  the  money  arising  from  the  sales  of  the  lands  and  tenements 
aforesaid  and  the  collection  of  my  outstanding  debts,  as  well  as  all  moneys  which 
I  may  have  on  hand  at  the  time  of  my  death,  in  trust  to  my  paid  executors  that 
Ibey  shall  so  dispose  of  the  same  for  the  purpose  of  aiding  any  of  the  members 
of  the  family,  or  any  other  person  or  persons  who  may  be  in  distress,  and  whom 
they  may  think  I  would  myself  have  assisted  in  such  cases,  confiding  the  disposi- 
tion of  the  said  trust  fund  entirely  to  their  discretion;"  the  heirs  and  distributees, 
alleging  the  devise  and  bequest  to  be  void  for  uncertainty,  file  a  bill  for  partition 
of  realty  and  distribution  of  the  personalty,  and  the  circuit  court  decrees  accord- 
ing to  the  prayer.  In  the  court  of  appeals,  decree  reversed  and  bill  dismissed, 
the  words  the  members  of  my  family  being  considered  sufficiently  certain.  Hill 
v.  Bowman,  7  Leigh  650. 

Family  Agreements. 

See  the  title  COMPROMISE,  vol.  3,  p.  4G. 

Family  Bible. 

See  the  title  PEDIGREE. 

Fares  and  TicKets. 

See  the  title  CARRIERS,  vol.  2,  p.  696. 

Farmer, 

See  the  title  EXPERT  AND  OPINION  EVIDENCE,  ante,  p.   774. 

FatKen 

6ee  the  titles  DESCENT  AND  DISTRIBUTION,  vol.  4,  p.  588;  PARENT 

AND  CHILD. 

Federal  Courts. 

Se3  the  title   REMOVAL  OF  CAUSES. 


Fees. 

See  the  titles  ATTORNEY  AND  CLIENT,  vol.  2,  p.  162;  CLERKS  OF 
COURT,  vol.  2,  p.  839;  COMMONWEALTH'S  ATTORNEY,  vol.  3,  p.  33; 
DAMAGES,  vol.  4,  p.  195;  DIVORCE,  vol.  4,  p.  754;  PUBLIC  OFFICERS; 
SHERIFFS    AND     CONSTABLES;  WITNESSES. 

As  to  commissioner's  fee,  sec  the  title  REFERENCE.  As  to  fees  oi 
state  officers,  see  the  title  STATE. 

FEE  SIMPLE.— See  the  titles  DEEDS,  vol.  4,  p.  431;  ESTATES,  vol.  5,  p. 
360;  REMAINDERS,  REVERSIONS  AND  EXECUTORY  INTERESTS; 
WILLS. 

In  Yeager  v.  Fairmont,  43  W.  Va.  259,  27  S.  E.  234,  quoting  Tied.  Real  Prop- 
erty, §  36,  it  is  said:  "Fee  simple  is  a  freehold  estate  of  inheritance,  free  from 
conditions  and  of  indefinite  duration.  It  is  the  highest  estate  known  to  the  law, 
and  is  absolute,  so  far  as  it  is  possible  for  one  to  possess  an  absolute  right  of 
property  in  lands."    See  also,  Hope  v.  Norfolk,  etc.,  R.  Co.,  79  Va.  283,  287. 

An  estate  for  life,  coupled  with  the  absolute  and  unlimited  power  of  alienation 
of  the  fee,  express  or  implied,  comprehends  everything,  and  constitutes  a  fee 
simple  estate.  Davis  v.  Heppert,  96  Va.  775,  32  S.  E.  467;  Farish  v.  Wayman,  91 
Va.  430,  21  S.  E.  810;  May  v.  Joynes,  20  Gratt.  692. 

An  agreement  grants  to  a  railroad  company  "the  full  faith  arid  free  right  of 
way  of  the  width  of  50  feet  *  *  ♦  in,  upon  and  through  the  lands  of  the  said 
Uhl  ♦  *  ♦  which  right  of  way  is  hereby  granted  and  conveyed  for  the  con- 
struction, building  and  use  of  the  road  of  said  company."  It  also  says:  "And 
the  said  Uhl  also  hereby  covenants  and  agrees  to  execute  and  acknowledge  in 
due  form  of  law,  when  required  by  said  company,  a  deed  conveying  to  said  com- 
pany in  fee  simple  the  land  hereinbefore  described."  Such  agreement  conveys 
only  a  right  of  way,  an  easement  in  fee  simple,  not  the  land  itself  and  the  oil  in 
it.  The  court  said:  "But  in  fact  there  is  not  the  slightest  conflict  between  the 
clauses  in  question,  and  this  for  the  reason  that  reading  the  words  fee  simple 
with  other  parts  of  the  paper,  they  mean  a  conveyance  of  a  fee  simple  right,  an 
easement  in  fee  simple,  an  incorporeal  fee."  Uhl  v.  Ohio  River  R.  Co.,  51  W. 
Va.  107,  115,  41  S.  E.  340. 

Fee  Tail. 

See  the  title  ESTATES,  ante,  p.  160. 

Feigned  Issue. 

As  to  the  rule  that  a  court  will  not  decide  moot  questions  or  abstract  proposi- 
tions, see  the  title  ACTIONS,  vol.  1,  p.  129.  As  to  the  direction  of  issues  to  a 
jury,  see  the  title  ISSUES  TO  THE  JURY. 

Feigned  Names. 

See  the  title  CONTEMPT,  vol.  3,  p.  253. 
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